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244 | Girwar Dayal v. Narain Singh 116 20 Sahtu 114 898 
252 | Abdul Raufv. Masih-ud-Din  ~ | € 14 901] 350 | Kunwar Singh v. Abdul Ali Khan | I 14 891 
257 | Mata rershad Singh v. Ratan Lal “Not 339 | Payag Singh v. Manohar Lal ... | IIE 465 
eeportable. 366 | Jit Bahadur Singh v. Chandra Pal 
262 | Maharaj v. Murki . | FIG 904 Singh sa | ELI 834 
266 | Hanoman Singh v. Bhaiya J ag- 371 | Sital v. Harpal a | [EI 521 
dish Dat Ram ces Not 375 | Sri Harakh v. Jagrani III 656 
f geportable. | 378 | Bidha v. Bhola IEE 131 
270 -Bjsheshat Dayal v. Dasinat JJ LEZ 818] 382| Panchu v. Deputy Commissioner 
274 | Munna Lal v. Mahtab PIG 254 of Sultanpur TING 734 
277 | Bhawani Prasad v. Jai Jai Ram., . | IIA 903] 386| Mukhtsri v. Harbans Singh a TTNG 172 
284-| Rahim Ali v, Yehia Khan * ~ | LY& 910| 391 Naurang Singh v. Pheku Bhagat | 116 878 
291 | Nihal v. Niadar Singh ~ | LIB 440] 398| Sant Ram v. Ram Manorath  .. | TEL 843 
294 IIO 4] 405] Beni Madhov. Gopinath e IIO 702 


Wasiq Ali v. Athar Ali 
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xii | ` INDIAN CASES, ' (1928. 
. 12 REVENUE DEOISIONS-reom May TÒ DEcEMBER, 1928—concld. a 
a TSE ae een 
' G07) Molammad Husain v. Barkat Not 633 | Sheo Prasad Singh v. Ram Raj 
: Husain reportable. Singh "112 617 
412°] Haj Rani v. Gulab Ji7+83l 636 Rudre Prasad Singh v. Samar 7 
414 | Nanak Chand Singh v. Khubi 116 96. Bahadur Singh” e ws | , Not 
416 | Pulandhar Singh v. Bhagwat : reportable, - * 
Singh 114 873 638 | Sital Singh v. Gijindra Bahan 
419 | Mansa Ram v. Mohammad Husain | 116 283 Singh IIG 5 
426 | Koka Ram v. Salig - «| IIA 900 649 Bharat Singh v. Ganga 116 744 
430 | Mubarak Bane v. Ali Raza 115 769 652 | Nageshar Tewari v. udar Singh 103 474 
-. 435 | Ram Harakh v. Chhail Behari III 194 655 | Mahabir v. Dwarika 103 757 
439 ` Partap Singhv. Nand Kishore ... | IIZ 729 661 | Zakaullah Khan v, Gulkandi ~- | 1O04 8 
447 | Lachman v. Bhajan , 114 874. 663°] Ramphal v. Partap Bahadur Singh | 105 213 
452 | Oudh Behari Lal ve "Collector of > 665| Ram Bakhsh Shukul v. Uma . 
e Etah m | II5 613 4 Rama Purtap Bahadur Singh .. | LOL 832 
-657 | Narotam Das v. Sukhraj Singh  lTIG 49} 666 | Suraj Prasad v. Raghunath Pra- 
413 | Fatele Bahadus Singh v. Nagen- sad IOI 910 
dra Bahadur Singh 113 799 414 67L | Bali Kuer v. Khamani Ram I PS 746 
479 | Sheokali v. Gauri Ram 114 911] 674 | PrageNarain v.Dachhina’Bux .. | IIG 56 
482 | Raj Indra Bahadur Singh v. Haji 678 | Maharaj Singh v. Suryapal Singh | 143 “758 
Malhoo Khan ' 112 1561 683 | Bisram Singh v. Danna 113 794 
495 | Beni Madho v Shambhu Nath . 114 908} 703 | Shri Dhar v. Udaibir Singh Judeo iS 454 
500 | Ram Piaray v. Ram Raghubir Lal | FI 4 310: 798 | Sadhnoov. Raj Bahadur Siogh .. | 114 768 
511 | Sukharaj Singh v. Ramgopal N. 711 | Basdeo Narain v. Muhammad 
Singh reportabie Yusuf «| LIG 491 
515 Bepin Ohamdra Chatterji v. Sher Not 717 | Madan Lal v. Gur Dassi FiO 376 
Bahadur Singh reportable. } 722 | Mohammad Ahsan Ali v. Ikram 
517. | Ruqaiya Khanam v. Batul Kha- Not Ali 114 310 
. num reportable. | 731 | Ram Sumran v. Sarjoo Pershad . 114 806 
519 | Mohammad Hasan Ali v. Harnath 739 | Rudan Singh v. Kalka Singh Not 
. Kuer bs 110 569 reportable, 
523 | Deputy Commissioner, Gonda v. 742 | Sheo Sagar v. Lachhman o | EER 753 
Karimdad Khan * ° LIS 291] 752} Ajodhia Prasad v. Lakhpat i. | VIG 762 
‘537 f Jaigebind Pandey v. Ramnandan 762 | Suraj Narain Singh v. Nerbada 
‘ Sahai 109 392 Prasad JINIS 99 
549: Bane Singha v. Shankax Dayal | a | TET 61 766 | Ram BahadurSingh v. Dharam 
552 | Saira Bibi v. Ohandrapal Singh... | 114 120 {* Raj Singh 114 761 
562 | Misri Lal v. Gopi Charan 112 391] 768 | SriRam Kuar v. Ram Prasad 
580 | Krishna Kumari Devi v. Tribhu- | ° Ghosh s EIS 86 
+ wan Dat TI4@ 3054 770 | Secretary of State for India in é 
590 | Har Sarup v. Tohfa Singh PIL 156 e Council v. Alladin -|I 16 727 
595 | Naunihal Sjngh v. Bux Singh .. | 112 2291 802 | Batok Prasad v. Bhagwan Das... | ITO 465 
597 | Ram Ratan Singh v. Bipin Chan- 805 | Raghubir Saran v. Ram Saran 114 33 
dra Chatarji 112 4361 817 | Mohammad Sher Khan v. ` Kun- . 
805 | Sheo Mangal v. Prag Narain ..| E15 109 war e 114 499 
616 | Bhagwati Pershad v Nandu Lal.. | 115 2961 819 | Jang Bahadur Singh v Satnarain 
622 | Lalta Pershad v.Harnam Singh . | 115 302 Singh 103 762 
626 | Ram Behadur Singh v. Pirthi 852 Maqsood Ali v. Deputy Commis- 
Singh” sen | IIZ 251 sioner, Bara Banki 114. 510 
628 Sukha v. Lachmi Narain 113 829 *Note.—Decisions of the Board of Revenue, UPa 
not printed in Indian Cases.—[Hd.] 
-7 EL. R, PATNA SERIES, ror Novempsr*DecemBer, 1928. 
715 | Emperor v. Lachman Singh $ 113 587] 790 | Fakhealislam v. Rani Bhubanesh- 
726 | Hazariram v. Kedar Nath Mar- wari Kuer 117 648 
wari >.. | LEB 673 | 794 | Rambwihawan Thakur v. Bankey 
733 |-Hitnarayan Singh v. Rambarai Thakur : 114 476 
Rai 115 1961 798 | Shaikh Jan Mohammad v. Bikoo ` , 
744 | Ashutosh Deo v. Bansidhar Shroff | 109 730 Mahto ANG 33 
752 | Takait Krishna Prasad Sing v. A e 816 4 Lachnean Mahto v. Lalu Mahto ..| 112 309 
Budhar-Manjhi LII 6751 820 | Rajrani Debya v. Gomati Debya.. IIL “673 
758.| Bhondu Das v. Emperor 113 676| 825 | Bibi Sogra v. Radha Kishun TI 210 
è 771 | Narayan Mistri v. Ram Das > EII 6471 827 Chander Kala Kuer v. Dulhin 
777 | Gillu Mal v. Manohar Das-J are ‘Raja Kuer ... {Lo be printed 
Narain 112 3714 829 | Ganga Singh v. Sheo Prasad . |To be printed 
786 | Ram Narayan Singh v. Sukhdeo 832 | Harlal Chaubey v. Kumar Ran; 
Teli ‘ 115 557 . eshwar Narayan Singh ae To be printed 
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Nathuni Sahu v. Mahanth Bhag- 











mjssioner of Income Tax 


| ja Ram Khelawan Ugam Lalv. Com- 


TIMES, For Nove xser-DECBMBER, 1928, 


‘Gursahay Singh v. Nooran Mahto 

Rikhi Nath Kuari v. Rangoo 
Mahto 

Jagdeo Narain Singh v. Bhu- 
baneshwari Kuer 

Hazariram v. Kedar Nath Mar- 
wari : 

Bhagwat Singh v. King Emperor 

King, Emperor v. Prabhu Upa- 
dhaya 

Tateh Bahadur Singh v. Parmesh- 
war Prasad Sahu 
Manglu Sahu v. Ramdhani Tam- 
boli 

King-Emperor v. Murli Manohar 
Prasad 

Jagdish Narain Singh v. Ramsa- 
kal Kuer 


1928. 


Ma Dan v. Tan Chong San = 
Wor Moh Lone & Co. v. Japan 

Cotton Trading Coy., Ltd» : 
Motor House Company, Limited 

v. Oharlie Ba Kets 
roel A. M. O. P. Samsu- 


E. T Joseph v. 
Ma Kho U v. Maung Ba Sein 
U Ahsaya v. U Pyinnya 


A, P. Joseph 


oe 


Ma Khwet Kyi v. King-Emperor 
Maung Sein Myi v, Maung Tun Pe 


Gangaram v. Secretary of State 
for India in Council 

Tajan v. Crown. 

Haji Abdulla v. Haji Ahmed 

Abdulla v. Crown 

Parsram Gangandas v. Topandas 
Dhalandas 

Firm of Jetha Devji & Co. v. I. O. 
Sriram Mulchand 

Khurshedji Nanabhai v. Grown.. 

Dhanbai v. Daibai 

In re F. O. Hiralal 

M. H. Crowder v. L. A. Mor rison.. 

Kooverji Devchand v. David Sas- 
soon & Oo. . 

Nawalram Keshowji v. Ghulam 


ma 


oe 


Hussain Kassim . 
Motankhan v. Crown 
Gordhandas v. Firm of Gokal 

Khataoo 
Orown v. Saran 
Hindu Panchayat of Laki v. Mu- 

hammadan community of Laki 
F O. Mohamed Rahmoo ve lbra- 

him Gangj 
Marcantile Bank of, India Ltd. v. 
Rochaddas azo 


~ 


-wan Gir . | [I5 235 
Dhaneswar Sahu v. Ramrup Gir. | 114 482 

‘9 PATNA LAW 
Ajab Lal Munder v. lakers 809 

Mohan Thakur . IFO 5141 811 
Ram Das Singh v. Tanak Singh... III 51 
Nageswar Prasad Sharmav. En- 817 

peror kio 83 638 

$ | Jagat Narain Lall v. Emperor .. | I13 “696 | 822 
i Rang Raj „Singh v. Sheonaraia : 

Lal 110 594 | 826 
Budhanath Prida v. Radhabinod 831 

Naik 112 276 
Dérgopal Rai v; Kesho Prasad 833 

Singh . | 908 321 

- Beni Prasad v. Garces Singh ..| IIO 287 f 835 
Muhammad Habibul Rahman, AA 
Sheonandan Singh awa | FIIL 2434 837 
Baju Jha v. King-Emperor 113 712 
õ-! Richharam v. Pasupati Banerji ... | £12 265 | 969 
! Nanubati v..Bhaio Chaudhry 108 558 
6 I. L. R, RANGOON Series, ror NOVEMBER Dacempar, 1 
Sulaiman Mohamed Bholat v. Em- ,° 743 

petor! 15 8991 744 
Official Assignee of Rangoon y. 

L. Roopjee 115 903} 763 
Mohamed” Siddiq v. Mohamed 

Ahmed ~ | IIS 8981 766 
Ma Kyway v. Ma Mi Lay sa | 115 909 
U Po Hnyin v. Official Assignee a | IIZ 514 771 
G. Bhandari v. T. Nihalehand .. | IIZ 524.775 
P. K. P. V. E. Chidambaram 1783. 

Chettyar v. N. A. Chettyar Firm | 114 524! 791 
A, Malakyi v. Ko Po Nyein 114 676° 794 

e 21 SIND LAW REPORTER, from Januasr To December, 1927, 
Fakir Mohamed v. Crown a 97 417 495 
Parumal Thanwerdas v. Makhan 92 575 
Velji Dayalji v. Firm of Nandlal 94 93; 206 
Dharamdas Thanwerdas v. Per? 220 
sian Gulf Steam Navigation 244 
` Oo., Ltd. sa 78 9724 253 
' Lakhmichand v. Crown : 98 97 
Crown v, Khudabux 9S 101} 257 
Karachi Municipality v. Seth 

Jafferji Tyabji ~ {097 647) 263 
Crown v. George Stewart S7 10414 267 
Kishinchand Ghellaram v. F. 0. 280 

Shamsunder Mohanlal {OS 672} 293 
Sahibdino v. Orown 99-605 | 306 
Saleh Mahomed v. Seth Nathoomal k 

Kessamal | sa | IOA 476] 321 
Crown v, Lukman -> 5 98 49 
Shah Mahomed v. Crown 299 891 33 
.Bhikchand Gangarantv. Crown. |° 98 1244 33 
Ctown v. Sulleman Khan Ali- | œ% 

Mardan Khan . | 98B 4674 356 
Dadio v. Crown 6 98 1041 368 
Ahmed v. Orown 99 . 93 
Deutsche v. Pestonji ` 89 321] 377 
Sidik Hajr Yacub v. Mohamed ‘ 

Faruq et: 90 4007 | 385 
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mv INDIAN OASES. "(1928 ° 
b 22 SIND LAW REPORTER, FROM JAKUARI TO DFOEMBER, 1928. e: 
z = 9 i Pans Pe 
a oi ee Hussein Mamoo ~ 97 257] 249 | Sunderjiv. Abigail '. | IO5 747 
20 POrown v. Saidu ea | IOI 463i 261) Lev. W.L. 1] 105 416. 
24 | Ghanshamdas v. Manager, Encum- ° 269 | Shivaldas v. J appan een Trad- | 
bered Estates « | 99 $30 ing Co. 107 434 
32 | Dwarkadas, In re «| 95 453 { 273 | Dwarkadas, Ingre ‘100 389 
41 | Charagdin Dowlat v. Crown .. | IOI 457} 286 | Firm of Khemchand v. Udhavdas 106 3565 
43 | F. O Gordhandas Kalidas ¢. F. O. 295 | Tejibai v. Goumal IIS 360 
Dowlatram Kanyalal ` san | 94 287! 305; Naraindas & Go. v. Chandiram & 
54 | Burmah Oil Company v. Narain- i Co. . a | TOT 218 
das Dayalsing e 104 185 | 309 | Hakima v. Jaindi “1103 870 
63 ! Vishnomal v. Court of Warga 345 | Inre, The Firm of Balchand Deu- 
in Sind 105 729 ! mal, Ex parte, Tekchand «| TIB 319 
79 | Manilalv Orown® 103 100; 349 , Crown v. Jiand san | DLL, 865. 
82°] Shewakram v. Mir Haji Ghulam 386 | Relumal v Pherumal* IIT 441 
s Shah „a| 103 4401 393| Abdul Rahman v. Crown 105 672 
91 | Haji Pamo ¥. Orown FOL 4581 396 | Ismailkhan v. Official Receiver... | 105 735 
105 | Firm of Radhakishin v. Ganga- 404 | Govindsing v. Cros T1% 99 
bai .| FEO 730] 409 | Fèm of Rameshwerdas v. Firm . 
117 | Hukumatsing v. Nenumal .| 104@ 572 of Tansukhrai . | 1O2 366 
129 | Malanbaiv. Nihalchand 102 3211 417 | Kanji Ladha v. Kanji Gowa ...| IIS 316 
135 | Hascomal v. Kodanmal 104 342) 427 | H.M, Crowder v. L. A. Morrison 92 590 
141 | Ali Mahomed v. Orown 105 666] 429 | Donald Graham & Co. v. nae 
146 | Assardas v Thakuribai 103 816 ram Jaingan 107 220 
151 | Rahimdino v. Orown 105 8131 435 | Gulv. Crown 109 118 
157 | Crown v Nur Mahomed Pali... | 105 433 | 441 | Vasanbai v. Radhibai .. | 108 657 
J92 | Firm of Ohetanmal v. Ratokban | 103 129 į 450 | Crown v. Gul --| IIO 592 
197 | Talehbai v. Bulchand a | IOI 841] 453 | Crown v. Shidoo . | III 856 
¥OL | Crown v. Rahimdino 105 8024 458 | Orown v., Akberali oe) II2 50 
906 | In re, Application by Sunderdas 463 | Virjlal v. Dharamdas LIIG 486 
and Jamnadas IOI 166} 466 | Wali Mahomed v. Crown III 459 
222 The Punjab Natiqnal Bank, Ltd. 472 | Grown v. Sumar Allahrakhio IIO 577 
e „v. Mulji Morarji 105 765] 475 | Inre Sunderji Bhimji .. | 1O7 439 
935 Nandiram v. Motiram 1023 849]. 
943 | Abdul Rahim v. Abdul Hussein... 106 872 
- . 29 ORIMINAL LAW J OURNAL, For NoVEMBRReDEOEMBER, 1928. 
929 | In re, Mannen Venkayya wt 849 | 981 | Emperor v. Rama Deoji om | 112 101 
930 | Yeok Kuk v. Emperor we 850 | 983 | Mohammad Hadi Husain v. Em- 
932 | In re,G@nanambalammal re 852 peror 142 103 
932 | Allah Dįto v. Emperor e 852 | 987 | Burjorji Nowroji Kelawalla v. rah 
934 | Walidad v. Nizam-ud-din 354 Emperor aes 107 
935 | President, Union Board of Thiru- 989 | Parshadi v. Emperor 109 
vettiyore v. Atchu Achary 





855 | 290 eit Gangaram Vani v. Em- 
855 pergi sih 
856 | 993 mberat v. Vithabai Sukka ws 
858 | 994 | Municipal Chairman, Chidamba- 
860 ram v. Subramania Iyer a 
862 | 996 | Muhammad Ali v. Emperor ins 
865 | 998 | In w matter of a Vakilof Azam- 

ar. oo 
878 | 999 Bahadur v. Emperor 

1002 | Mehr Khan v. Bakht Bhari 
878 | 1005 | Nerudin Sheikh Adam v. Emperor 
1006 | Inayat y. Emperor 

880 | 1007 | Emperor v. Binda Ahir Wi 

49 | 1003 | Balbat Singh v. Emperor 
Khilawan v. Emperor 
51 | 1016 | Emperor v. Lakshman Naran 
Chairman, Purulia Municipality 
56 v. Bishun Sao 

1017 | Amir v. Emperor 
60 | 1019 | Bulagi v Emperor “ii 
1022 | Satya Naraif Mohata v. Emperor 

61 | 1028 | Faqir Singh v. Emperor e 
63 | 1031 | Khuda Bakhsh v. Emperor 
97 | 1031 | Dalip Singh v. Emperor e” 


935 | Kishore Rai v. Emperor 

936 | Emperor v. Shidoo me 
938 | Prag Datt Tiwari v. Emperor .. 
940 | ¥Yaedbb Ahmed v. Abdul Sys: 
942 | Shukadeva Sahay v, Hamid Mian.. 
945 | Emperor v. Jiand 

958 | Maung Mra Tun v. Ma Kra Zoe 


Pru 
958 Jagindar Singh v. Agha Safdar 
Ali Khan 
960 | Probhat- Chandra Ganaa v. Abi- 
nashchandra Ghosh 
961 | Emperor v. Puran Singh ies 
962 | Emperor v. E. O. D. Wheeler 
963 | Ramadhin Brahmin v. Emperor... 
967 | Emperor v. Mela 
968 | Kali Charan Sharma v. Emperor 
972 | Narayan Keshav Devasthali v. 
Emperor 
973 | Sreeram Ramakottiah v. Chinéa- 
lapudi Subba Rao or 
975 | In re, Virblfan Bhagaji 
977 | In re, Daga Bhika Kundi 
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29 CRIMINAL LAW JOURNAL, ror Novempzr DreEMBER, 1928—coneld. 
` aa aa = ~ F a Pa RE NGA. NG 
; . 5 : 
1032 | -Ghanya Lal v. Municipal Commit- 1061} Ganda §ingh Kochar v. Em- g 
3 tee Montgomery -| EE2 360 peror : wi LIZ M5 
1033 |.Gobindram Jasbanmal v. Emperor} 112 361 |1062 | In re, Ruppa Baluswamy Ayyar—*/ LIZ 566° 
1035 | ‘Emperor v. Vidyasagar Pande «. FEZ 363 | 1063 | Tere, Laxminarayan Timmanna 
1041°| In re, Muhammad Satia Rowther | 112 465 Karki ~- | IIZ 567 
+ 1042 | Emperor v. Nga Hlaing 112 466 | 1080 | Sultan Ahmad v. Emperor we | LEZ 584 
1043 | Lal v. emperor sa | ZEZ 467 | 1081 | Ahmedabad City Municipality v. 
1044 | Maung Pe v. Maung Chaw -| LEZ 468 | VadilalVakhat Chand... | II2 585 
1044 | Allah Wasaya v. Empetor .. | IIZ 468 | 1082 | In re, Muthukaruppa Servai 112 586 
1045 | Ganga Patra v. Emperor sen | IIZ 469 | 1082 | Ramchandra Bhikaji Mðharir v. 

1047 | Sadar Din v. Emperor . {| II2 471 Emperor é | PIZ 586 
1018 | Nandam Peda Veeraswami v. 1084 | Bhan Deb v. Emperor « | IIZ 588 
Guttikonda Ratnamma 1124 472] 1085 Palimuthu Ambalagar v. Presid- | . 

1049 | In re,Bai Manek «| II2 473 __ent, Union Boarde 4 a | 112 589 

1051 | Vasudeomal v. Emperor | IIZ 475) 1087 |H. LT. B., Kumbakonam v. | 5, 
1051.) In re, Vithaldas Bhurabai °| IIZ 475 Gpvinda Padayachi | II2 591 
1052 | Sarfraz Begam v. Miran Bakhsh... | 112 476 | 1088 | Gaya Prasad v, Empero» .* TPQ 592 
1053 | Jehangir Pestoni Wadia v. 1089 | Wheeler v. Emperor we | II2 673 
Framji Rustémji Wadia aan EIZ 477 | 1092 | Raotmal v. Sampat « | LI2 676 
1056 | Dasaundha Singh v. Lachhman 1093 | Kadira v. Emperor | IIZ 677 
Singh , « | IEZ 480 1 1096 | Nand Lal v. Emperor cen | F12 680 ¢ 
1057 | Mahadu Reghavji Thakkar v. Em- 1096 | Emperor v. Sardha Ram wa | LIZ 680 
peror .. | LIZ 561} 1097 | Tirathbai v. Sugnibai . | TE2 681 
1058| Muhammad Ali v. Emperor e | IIZ 562 | 1098 | Chinna Thimmappa v. Talukunta 
1059 | In re, T.S. Rambadra Odayar ... | LIZ 463 Timmappa w | II2 682 
1059-| Emperor v. Krishan Murari Lal ... | IIZ 563 | 1102 | Maharam v. Emperor * w| LIQ 686 
1060 | Emperor v. OChhotalal Mansukh- ar 1104 | Alla Dia v. Emperor «| II2 688 
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40 ALL INDIA CRIMINAL REPORTS, ror NOVEMBER-DECEMBER, 1928, 











° 
887 | Munshi v. King-Emperor «. p LIO 798 4 474 , Emperor v. Bal Mukand | man | ITO. 108 
388 | Public Prosecutor v. Ohidamba- 480 | Moideen Rowthen v. Miyyass 
ram. .. | IIO 461 Pulavar — we |UD 114 
390 | King-Emperorv. Tika Ram ,,., III 670) 485 ' Kishore Rai v. Emperor ee | TIT 855 
392 | King-Emperor v Abdul Aziz .. | 117 348] 486 Darkan v. Emperor w | IIO 101 
397 | In re, Vadugu Kumar Nadar 110 5834 488 | Neur Ahirv. Enfperor ae so | 13 79 
398 | Ude Singh v, Mohammada 110 330] 490 | Allah Ditta v. Sakina Bibi ibe IO 239 
400 | Emperor v. Mutu Alagi 110 102] 49? | Qadir Bakhsh v. Emperor ../ 110 449 
403 |. Bana Singh v. Emperor .. | EIO 333} 494 | Rajuv. Emperor «| IIO 221 
406 $ Municipal Council v. Tirunara- 497 | Sheo Karan y. Emperor we | IIO 590 
“ana Iyyengar é . | TIO 4%] 499 | Emperor v. Jannat «| ETO 589 
411 | Ganpat Kunbi v. Dewaji es | IIO 228] 500 | Allah Div. Emperor , -| IIQ 333 
414 | Indra Mohan Roy v. Emperor IIO 326 | 501 | Harnamun v. Emperor we | TIO 234 
417 | Ramdhari Gope v. Emperor 110 212] 503 | Khuda Yar v. Emperor -- | LIO 32, 
419 | Emperor v. Azimkhan Zainkhan | 10 “107 | 504 | Bepin Chandra Mandal v. Em- 
420 [Har Prasad Singh v. Hulsan Chamari IIO 98 _peror | wo f IIE 32 
423 | Sunder Singh v. Emperor 110 3367 508 | Sulah v. Emperor | -« | IIO 329 
424 | Ramasray Ahir v. Emperor IIO 104] 511 | Walliam Edward Akaje v. Judge . 
429 | Banta Singh v. Emperor .. | IIO 99 Supreme Court "a | PIOS 321 
430 | Saudagar Singh v. Aroor Singh .. | 10 232] 517 | Fazla v. Emperor «| LIO 230 
431 | Hans Raj v. Emperor sen | IIO 3251 518 | Hukum Chand v Emperor « | EIQ 233 
434 | Kura Mal.v. Emperor .. {OL TQ 458] 519 | Mangat Rai v. Emperor * .. LILO 676 
435 | Jowala Singh v. Emperor .. | IIO 463] 527 | Tulsi alias Abdul Karim v. Em- 
437 | Aziz Ahmad v. Emperor .. Jol IO 236 peror . .. |] ITO 799 
° 442 | Debi Dat Tewari v. King-Em- 529 | Rahman v. Emperor Ja | IIO 674 
peror "... p IIO 816} 531 | Emperor v. Phuchai « | II3 417 
443 | Ayyub v. King-Emperor «| IIZ 911] 557 | Emperor v. Kartar Singh | LIO 785 
445 | Sheo Saran Vaish v. Jitendra Nath . 561 | In re, Arokianadhan om» | EEL 196 
aw ...| L10 209 | 562 | Ditta alias Allah Ditta v. Em- 
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| PRIVY COUNCIL. 

APPEAL FROM THE OOUT oF THE JUDICIAL 
OoMMISSIONER oF THE NORTH-WEST 
FRONTIER PROVINCA. 

July 20, 1928. 

Present :—Lord Shaw, Lord Salvesen 

. and Sir John Wallis. 
Musammat VAISHNO DITTI—APPELLANT 
; | versus 
Musammat RAMESHRI AND OTHERS— 
RESPONDENTS. 


North-West Frontier Province Regulation (VII of 9 


1901), s. 27—Custom, the first rule of decision—Proof 
of custom—Absence of specific instances—Value of 


entries in riwaj-i-am—Daughter's daughter, succession . 


of —Arora Sikhs of Peshawar—Civil Procedure Code 
(Act V of 1908), O. XXXII, r. 4- Appointment as 
aes æd litem of person having adverse interest, 
effect of. . 

Under the North-West Frontier Province Regula- 
` tion VII of 1901, s. 27, custom is the first and 
primary rule of decision in all questions regarding, 
inter alia, succession. There is no pyesumption 
created by the section in favour of custom; on the 
contrary, itisonly when the custom is established 
that it is to be the rule of decision. [p. 6, col. 1] 

Observations of. Robertson, J., in Daya Ram v, 
Sohel Singh (1); approved. 

A custom can.properly be proved by general 
evidence as to its existence given: by mensbers of 
the community, without proof of specific instances, 
[p. 6, col. 2.4 ; 4 

Statements contained in the riwaj-i-am and in the 
manuals of Customary Law issued by aulthoyjity form 
a strong piece of evidence in support of the custom, 
even if unsupported by instances. [ibid.] 

Beg v. Allah Ditta (3) and Ahmad Khan v. Channi 
Bibi (4), followed. ; . 

Among Arora Sikhs of Peshawar Town, by general 
custom, a daughter's daughter succeeds to the inherit» 
ance in the absence of a daughter's son. [ibid.; 

Quere—Whether a compromise*entered into on 
behalf of a minor defendant by his guardian ad litem 
and duly approved and sanctioned by thc Court as 
being in the best integests of the minor, could after- 
wards’ be impeached by such minor amd invalidated 
nthe ground thas he had not been ‘properly re- 


fo 7 id 


presented in’ the suit, merely because the Court 
had, contrary to the provisions of O. XXXII, r. 4 
of the Civil Procedure Code, appointed a guardian 
ad litem whose interest was adverse to that of tho 
minor. [p. 5, col. 2.] 

Appeal from a judgment and decree of 
the Court of the Judicial Commissioner, 
North-West Frontier Province, Peshawar, 
dated the 26th August, 1925, reversing that 
of the Court of the District Judge, 
Peshawar, dated the [0th June, 1924. , 

Messrs. Dunne, K.C. and Nissim, for the 
Appellant. 5 


Messrs. DeGruyther, K.C., and Purikh, 
for the Rebpondents. 


JUDGMENT. 

Sir John Wallis.—Lala Bualmo- 
kafid, an Arora Sikh who carried on a 
money-lending business in the town of 
Peshawar, died in December, 1906, leav- 
ing a widow, Musammat Kauran, and 
four daughters, Nikko, Ramo, Rameshri, 
Lalo, and Ravelo who was a*posthumoys 
child. His widow, Kauran, took posses- 
sion of and managed his estate. At her 
death, which occurred on the 28th October, 
1909, she left a Will dated the 27th 
January, and a codicil dated the 23rd 
May of that year, by which, after found- 
ing certain charities, she divided the 
estate among her daughters in equal shares, 
and directed thatif any of her daughters 
should die, leaving children before the 
partition of the property, her surviving 
children should be competent to receive 
their mother’s share. 

On the 12th April, 1910, Rameshbri 
one of the minor daughters, instituted a 
suit by her next friend against the execu- 


|| 


2 | VAISHNO DITTI 9, RAMESHRI, 


tors of her mother’s Will and her sisters 
in wħich she denied that her mother had 
any power to makea Will, and alleged 


that. her eldest sister Nikko, the 3rd 


deferdant, who had been married during 
her father’s lifetime, had no right to 
succeed to his estate either by law or by 
the Dharmashastra. 

in para. 7 of the plaint she stated that 
Surjan Singh,ethe husband of her minor 
sister Ramo, the 4th defendant, had been 
made her guardian ad litem and that their 
grandmother Musammat Hukki had been 
made the guardian ad litem of her minor 
sisters Lalo and Ravelo, tha 5th and 
6th defendants. 

As regards the written statements of 
the Ist and 2nd defendants who were 
sued as executors of Kauran’s Will, it 
is only necessary to say that the žnd 
defendant Tara Chand, who was the brother 
of Lala Balmokand and his nearest male 
agnate, disclaimed any interest in the 
suit and prayed that his name should 
be struck out, 

The written statement of Ramo, the 
4th defendant, denied that her mother 
Keauran had any power to make a Will 
and .prayed that she should be joined 
as a c6-plaintiff with her sister Rameshri. 

Nikko, the 3rd and contesting defend- 
ant, alleged in her written statement that 
her mother Kauran was the sole heir of her 
deceased father according to the Dharma- 


shastra, and that according to the same, 


law the rjghts of the daughters arose 
only on her death. She alleged that Rer 
. mother had fall powers of disposition 
over the moveable and self-acquired im- 
moveable property she had inherited, and, 
further, that the plaintiff had no right 
of inherftante superior to those of herself 
and her sisters “both under the law and 
local custom which binds the parties,” 
and that she herself did not lose her 
share under the Dharmashastra merely be- 
cause she had been married in the life- 
time of hər father. She also alleged that 
the plaintiff herself was married at the 
date of their mother’s death when the 
succession opened, . 

In para. 7 she alleged that the appoint- 
ment of Musammat Hukki, the grand- 
mother of the 5th and 6th defendants 
` as their guardian ad litem was defective 
. as she was an old lady and unable to 
protect their interests, and prayed that 
she herself should be appointed as their 


113 T. 0.1928 - 


guardian ad litem, as they were living 
with her and under her care as provided 
in her mother’s Will. ? i e 
No witten statement was filed by Musam- 
mat Hukki on behalf of the minor 5th and: 


. 6th defendants who were ex parte. 


Issues were settled on the 3lst May, 
1910, and on the 21st June, 1910, the 
District Judge appointed “guardian ad 
litem” for all the minors, including the 
plaintiff, In his order he stated that the 
grandmother Musammat Hukki had refused 
to act aa guardian ad litem for the minor. 
5th and tb defendants, and had ‘sug- 
gested that thoir sister Nikko, the 3rd 
defendant, should þe appointedeas they 
were living with her. “He also stated that 
Nikko herself had applied to be appoint- 
ed, but observed that that would only 
delay the case unnecessarily and that, 
as she had appointed her husband, Gur- 
mukh Singh, to appear for her and he 
was willing to appear for defendants Nos. 
5 and 6, there seemed no objection why 
he should not be appointed guardian 
ad litem for defendants Nos. 5 and 6, 
and he was accordingly appointed, At 
the same time, Surjan Biogh, the 4th 
,defendant’s husband, was appointed as her 
guardian ad litem, and the plaintiff's 
father-in-law, Ganga Singh, guardian ad 
litem (it should have been next friend) 
for the minor plaintiff. 


Unfortunately, in making this appoint- 
ment of Nikko’s husband and agent, 
Gurmukh Singh,as guardian ad litem of 
the Sthand 6th defendants—to which no 
one raiséd any objection—the District 
Judge overlooked the fact that the interest 
of the minor 5th and 6th defendants was 
adverse to that oftheir sister . Nikko, the 
3rd defendant, as one of the issuesin the 
case was whether Nikko was disentitled to 
share with her sisters in the inheritance 
by reason of her marriage during her 
father’s lifetime. To this extent their 
interests in the lis between the miner 
plaintiff Rameshriand the 3rd defendant 
Nikko were identical with the plaintiff's, 
“with the result that Gurmukh Singh was in 
the same position as if hə had been repre- 
senting at the same time the plaintiff and 
the defendant in the suit, and his interest 
as husband agent of Nikko, the 3rd defend- 
ant, was adverse to tha, interest of the 
minor 5th°and 6th defendants, whose 
guardian ad litem he was. ° . 

~. 
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These appointments having been made, 
Ganga Singh, as the plaintiffs next friend, 
““Gurmukh Singh, as agent of his wife, the 
3rd defendant, and guardian ad litem of 
-defendants Nos. 4 and 5, and Surjan Singh, 


as guardian ad litem of his minor wife, the, 


4th defendant, proceeded on the same day 
to file a petition of compromise, which had, 
no doubt, been previously arranged. This 
compromise declared that Kauran’s Will was 
invalid but maintained the charities which 
she had founded, divided the rest of the 
estate between the five sisters in equal 
-shares,and provided that in case of the 
demise of any of the minor girls before 
marriage her property should be equally 
divided ùmong her gurviving sisters, 

In his order sanctioning the compromise 
the District Judge, after reciting that the 
compromise which had been entered into 
by the guardians and next friends of the 
various parties, who had also been repre- 
sented by Counsel in all cases, had been 
most carefully considered by him, and 
with the additional conditions agread to by 
the parties as to defendants Nos.5 and 6, 
appeared to him to bə in the best interests 
of the minors, and to safeguard the family 
and the family property, which was con- 
siderable, from ruinous litigation, he proe 
ceeded to ratify the compromise as amend- 
ed and passed a decree in accordance 
therewith. 

In accordance with the terms of the 
compfomise, Nikko’s husband, Gurmukh, 
Singh, aid Rameshri’s father-in-law, Ganga 
Singh, were to be appointed joint guardians 
of the property of the minor defendants 
Mos, 5 and 6, and, together with Ramo’s 
husband, Surjan Singh, they were to be 
given a succession certificate to enable them 
to get in Balmokand’s estates, 

Unfortunately, Nikko’s husband, Gur- 
mukh Singh, died within the yeay, so that 
Ganga Singh was appointed the sole 
guardianof the minor defendanta, Nos. 5 
and 6, and also obtained the succession 
certificate in his name alone, in view of the 
fact that Ramo had also died and her 
husband, Surjan Singh, had ceased to have 
any interest in the estate. . 

Nikko herself then died late in 1911, 
leaving a daughter, Vaishno .Ditti, the 

` present plaintiff, . 

Ganga Singh and, after his death in 
1916, his sons, Kirpal Singh and Manmohan 
Singh, who suéceeded him gs guardians 
of, the minors 5 and 6, and in the 
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management of the estate excluded Nikko’s 
daughter, Vaishno Ditti, the plaintiff ih this 
suit, from all share in the estate, and 
divided the income equally between: thee 
three surviving sisters, Rameshri, «Lalo, 
and Ravelo. 

In April, 1923, Vaishno Ditti, by her 
father-in-law, as hernext friend, filed a 
suit for a declaration of her right to her 
mother Nikko’s share inthe estate, but it 
was held that she was not entitled to sue 
for declaratory relief, and the plaint was 
returned to her. She then, on the 26th 
November, 1923, filed the present amended 
plaint agajnst her mother’s three sisters, 
Rameshri, Lalo and Ravelo, and against 
Kirpal Singhand Manmohan Singh, the 
sons of Ganga Singh, who, as already 
stated, had succeeded their father in the 
management of the estate, to recover her 
mother Nikko's one-fourth share in the 
property left by Lala Balmokand and his 
widow Kauran. After reciting the pre- 
vious litigation andthe compremise, the 
plaint alleged that under the deed of 
compromise the rights of the parties to the 
suit were completely determined, and also 
alleged in para. 12, that Musammat Nikko, 
after the death of her sister, Ramo, was, 
according to the terms of the deed of 
compromise and riwej (custom), owner of 
one-fourth shareof the estate of Lala Bal- 
mokand,and that after Nikko’s death the 
plaintiff, as her daughter, was entitled to 
a one-fourth share, 

The written statementadmitted that a 
compromise of the previous suit had been 
effected, and a decree passed in accordance, 
therewith, and did not contain any allega-« 
tion that the compromise was not bindinge 
because some of the minor parties had not 
been properly represented: Paragraphs 
(5) and (9) were as follows:— 

(5) The allegations in para. 7 of the plaint, 
as made, are not admittad to be correct. 
The legal effect of ths compromise is only 
this: that the Wills of Musammat Kauran 
were cancelled and the daughters of Lala 
Balmokand came into possession of proper- 
ty as daughters with life-interest, ac- 
cording to the Dharmashastra. No parti- 
tion was effected amongst them. However, 
in the deed of compromise, some feasible 
arrangements were suggested for the sake 
of convenience and good management of 
the property. It is wrong to say thaton its 
basis any definite decision was arrived at 
regarding the rights of the parties, or that 


et 


- who were parties to the suit. 
“ wrong 


_Mussammat 
Share, According to Dharmashastra and 
-the law, the rights of life-interest which 


Sisters with life-interest. 
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the daughters -of Lala Balmokand or their 
children became bound to reserve property ` 
of the value of Rs. 42,C00, permanently for 
crasities. Itis correct that according to 
Dharmashasira, the share of a daughter 
who dies unmarried devolves on “ other, 


daughters, and thisis what the deed of 


compromise implies, _ 

(9 It is correct that the life-interest 
of Musammat Ramo ended with her death 
and her sisters became entitled to the 


- possession of the property left by Bal- 


‘mokand. It is, however, denied that on the 


death of Musammat Nikko her share 


devolved upon her daughter, or that 
Nikko had any” particular 


were proposed to be given to Musammat 
Nikko ceased with, her death, and the 
entire property devolved upon her three 
i The term in the 
compromise deed in this respect is null 
and void and unacceptable, and the other 
daughters of Lala Balmokand or their 
children are not bound by any such 
term. The last portion of para. 12 of the 
plaint is, therefore, denied, 


_ The, plaintiff putin a replication deny- 
ing that the interpretation placed upon 
thecontract wascorrec?, or that the daughters 
were given culy life-interest, or that no 
partition had been effected between them. 
Under the compromise each of the daughters 


was held to be the owner of a one-fifth edefence 


share as her absolute property, and the 
compromise was binding on the defendants, 
It was 
to say that Nikko got no parti- 
cular share; she got a one-fifth share 
and on Bamo's death a one-fourth share, 
It was further alleged that the rights which 
according to the compromise were given 
to Nikko devolved on her daughter on 
her death according to riwaj, and not 
on her other surviving sisters, as alleged 
in the written statement. Under the cir- 
cumstances the Dharmashastra did not 
apply to the rights of Nikko or to the 
other daughters, nor were the parties 
governed by the Dharmashastra. i 


What is described in the Baglish trans- 
lation of the written statement and the 
replication as a particular share clearly 
means a share not passing by survivorship 
to the other sisters, and it was further 


alleged that if the effect of the compro- 
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mise was to give Nikko any more than 
such a share, ii was null and void’ and 
unacceptable, $ . 

There was no express provision in the 
compromise decree as to what was” to 
happen on Nikko's death leaving a daughter, 
and the written statements appear to 
mean that if unfer the compromise Nikko 
took a full estate descendible to her child- 
ren, the compromise so far was null, 
void and unacceptable, Supposing the 
ordinary Hindu Law to apply, it might 
well be contended that the sisters had 
no power by means of the compromise to. 
enlarge their estates, s0 as to prejudice the 
rights of the next male reversioners to 
succeed to the whele, of the father’s es- 
tate on the death of the last surviving 
daughter, though, even so, it might be 
argued that they could provide for the 
enjoyment of the estate until the death 
of the last survivor. 


The only question properly arising on 
these pleadings was whether under the 
compromise the sisters took more than 
a life-estate,and, if so, whether such pro- 
vision was binding, and, if not, was the 
plaintiff entitled to succeed by custom 
to her mother’s share? If it had been 
‘intended to challenge the whole compro- `’ 
mise ou the ground that two of the 
minor defendants in the suit had not been . 
properly represented, as was done on the 
appeal to the Judicial Commissioney, this 
should have been specifically 
pleaded, so that the plaintiff might have 
notice of the possibility that the compro- 
mise might fail her and that she might 
have to ‘rely entirely on the proof of 
custom. On the pleadings, as they stand, 
it is difficult to see how the first issue,- 
“Are not the parties bound by the (compro- 
mise) decree of 23rd June, 1910?" can be 
said to earisa, 


At the trial the plaintif gave certain 
evidence, which will ba considered later, 
that by “general custom among the com- 
munity a daughter's daughter succeeded 
to the inheritance in the absence of the 
daughter's son, and the defendants called 
no rebutting evidenca at all. 6 

With regard to this evidences, the Dis- — 
trict Judge oWserved that he did not ` 
think the plaintiff's witnesses in any way 
improved the status of the plaintif as 
they were unable to quote any case, 
Oa. ths other hand, he dectarad, as well 


`», 
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he might, that he was unable to urder- 
stang why the compromise should not 
“be declared birding on the parties, and 
it is, therefore, ehvious that the point 
that the guardian ad litem of defendants 
Nos. 5 and Ghad an adverse interest, was not 
raised before him, any more than it was 
‘in the written statement.* He accordingly 
held that the compromise was by way of 
a bona fide settlement ofa family dispute, 
and that its validity could not be ques- 
tioned. 
On issue No. (2) he held that under :the 
compromise Nikko became entitled on 
her sister Ramo’s death to a ene-fourth 
share which descended to her daughter. 
Asregard@s issue No. (3)sas to plaintifi’g right 
of inheritance, if the compromise was not 
binding, he considered it unnecessary to 
discuss it at any length, and merely ob- 
served, “Anyhow, in equity she (the plaint- 
iff) would be entitled to the share of her 
.mother, and I do not think that the other 
daughters of Balmokand would in any 
way bar those children of inheritance.” 
The grounds of objection to the com- 
promise were, for the first time, adumbrat- 
ed in the grounds of appeal, in which it 
was alleged that it was not binding on 
the minor parties to the suit because it 
was wholly against their interests, which 
were not represented and considered, and 
‘because the rules of procedure regarding 
compromise were not complied with. It 
was oily at the hearing of the appeal 
that the specific objection was taken that 
the Sth and 6th defendants were not pro- 
perly represented because the Coprt had 
appointed a guardian ad litem whose 
interest was adverse to those minors con- 
trary to the provisions of O. XXXII, r. 4 
of the Code of Civil Procedure for the 
reasons which have been already set out. 
On appeal the Judicial Commigsioner 
held that in consequence of this objec- 
tion the compromise could not be bind- 
ing .on the minor 5thand 6th defendants, 
and held further that the compromise 
was opposed to Hindu Law if its effect 
was to make the daughters hold as ten- 
ants-in-common instead of jointly with 
tights of survivorship, In the result 
he held the compromise not binding on 
any of the defendants,* allowed the 
appeal, and dismisssed the plaintiff's suit. 
In their Lordships’ opinion there 


were clearly nd merits in the objection. 


to the compromise taken at a late stage of 
. O 
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the case that the minor 5th and 6th defend- 
ants» had mot been properly represented, 
The terms of the compromise were ap- 
proved by the next friend of the nfinor 
plaintiff and the guardian ad litem of the 
. minor 4th defendant, who were in the same 
interests as the 5th and 6th defendants, and 
were further carefully considered and 
approved by the ‘District Judge. Even so 
the question remains whetker the failure 
to observe this important provision of the 
Code would not, when properly raised, 
have the effect of invalidating the com- 
promise so far, at any rate, as regards 
the shares of the 5th and 6th defendants: 
This is a question with which their 
Lordships consider it unnecessary to deal, 
because, in their opinion, the plaintiff is 
entitled to succeed on another ground. As 
already stated, the District Judge found 
on the ;3rd issue that the plaintiff was 
entitled to succeed to her mother’s share 
independently of the compromise, but 
based this decision on grounds of alleged 
equity rather than custom, because in his 
opinion the plaintiff's evidence as to 
custom did not help her case as the wit- 
nesses were unable to,quote any instances in 
support of their deposition, while the 
< Judicial Commissioner reversed this 
finding on the ground that the plaintiff 
had no right to succeed to her mother's 
share asunder Hindu Law it passed to her 
sisters by survivorship. i 


° Having regard to the conditions existing 
ine this part of India, both the lower 
Courts erred, in their Lordships’ opinion, 


in disregarding the unrebutted evidence | 


of custom which was given by the plaintiff i 


as to her right to succeed to her mother’s 
share because it was unsupported by in- 
stances, Section 27 of North-West Frontier 
Province Regulation VII of 1901, which 
corresponds with s. 5 of the Punjab Lews 
Act, 1872, isas follows : 


In questions regarding inheritance, 
special property of females, betrothal, 
marriage, dower, adoption, guardianship, 
minority, bastardy, family relations, Wills, 
legacies, gifta, partitions, or any religicus 
usage or institution, the rule of decision 
shall be :— 

(a) Any custom of any body or class of 
persons which isnot contrary to justice, 
equity and good conscience, and has not 
been declared to be void by any competent 
authority. 
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(b) The Muhammadan Law, in cases where 
the sparties are Muhammadans, and the 
Hindu Law, in cases where the parties are 
Hindus, except in. so :far as euch law has 
been altered or abolished by legislative 
enactment, or is opposed to the provisions 
of this Act, or has been modified by any’ 
such custom as is referred toin the preced- 
ing clause of this section. 

Now it has been laid down by Robertson, 
J., in Daya Ram v. Sohel Singh (1) ina 
passage approved by this Boardin Abdul 
Hussein Khan v. Bibi Sona Dero (2) under 
the corresponding s.5 of the Punjab Laws 
Act, 1872, that that section raises no 
presumption that parties are to ‘be governed 
by custom rather than by their personal 
law, and that the personal law of the parties 
must be applied unless the custom is proved. 
Tt may seem at first sight that this view 
of the section gives no effect to cl. (a) 
which requires the succession to be goverr- 
ed by any custom applicable to the parties 
concerned, and that the law would be 
the same if this clause had been omitted. 
In a sense, this may be so, but their 
Lordships are of opinion that in putting 
custom in the forefront, as the rule of 
succession, whilst léaving the particular 
custom to be established asit necessarily, 
must be, the Legislature intended to 
recognise the fact that in this part of 
India inheritance and the other matters 
mentioned in the section are largely 
regulated by a variety of customs which 
depart from the ordinary rules of Hindi? 
and Muhanimadan Law. 6 


In these circumstances it has been 
rightly held in the Lahore Court in the 
case above mentioned that, where acustom 
is alleged, a duty is imposed on the 
Gourts to “endeavour to ascertain the 
existence and nature of that custom; and 
the Local Government has come to their 
assistance by establishing a riwaj i-am or 
record of eustom in the different paris of 
the Punjab, including the North-West 
Frontier Province which was formerly in- 
cluded in it. It has been held by this 
Board that the riwaj-iam is a public 
record prepared by a public offtcer in “ 
discharge of his duties and under Govern- 


41) 110 P. R. 1906; 31 P. L. R. 1907; 59P. W. Ra 
907. ° 

(2) 43 Ind. Cas. 306; 45 I. A. 10; 16 A. L. J. 17; 4 
P. L. W. 27; 34 M. L. J. 48; 22 C. W.N. 353; 23 M. 


LT 117: 97 O. D. J. 240; 1 P. L.R. 1918: 20 Bom. L. 
R58; 45 C. 450; 12 8. L. R. 104 (P. C). 
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ment rules; that it is clearly admissible in 
evidence to prove the facts entered thereon 
subject to rebuttal; and that the statements 
therein may be accepted even if unsupport- 
ed by instances Beg v. Allah Ditta (3) 
Ahmad Khan v. Channi Bibi (4). 

Further, manuals of Customary Law jn 
accordance with riwaj-i-am have been 
issued by authority for each district, and 
in their Lordships’ opinion stand on much 
the same footing as the riwaj-i-am itself as 
evidence of custom. i 

In these circumstances their Lordships 
are of opinion that, even though there he 
no evidence of instances, still, if the 
custom spoken to by the party’s witnesses 
is in accordance with the custom”pplicable 
to hi?community aecording to the manual 
of the Oustomary Law of the district, there 
is sufficient prima facie evidence of the 
existence of the custom, subject, of course, 
to rebuttal, and that it ought not to 
be held insufficient merely for want of 
instances. 

Their Lordships will now proceed to deal 
with the facts of the present case in the 
light of these observations. There iano 
repetition in the written statement in this 
case of the allegation that the eldest sister 
took no share in ber father’s estate by 
reason of her having been married during 
his lifetime; and it was admitted that on 
the death of the minor sister Ramo without 
issue her share devolved on her sisters, 
including Nikko, What was desied was 
that on Nikko’s deathher share devolved 
on her daughter or that the compromise 
could make it so devolve. 

As Yegards the custom, there was the 
evidence of the two witnesses for the 
plaintiff, that in the community of the 
Arora Sikhs, to which the parties belong, 
a daughter's daughter succeeds to the 
inheritance in the absence of a daught- 
ers %on, and there was no evidence 
the other way. Though the witnesses were 
unabl8 to speak to any instances in which 
the gustém had been observed, their 
evidence is entirely in accordance with. 
what is laid down in the Customary Law 


(3) 38 Ind. Cas. 354; 441 A. 89atp.97; 12 P. W, 
R. 1917; 21 M. L. T. 310; 32 M. L., J. 615; 19 Bom. L. 
R. 388; 45 P. R. 3917; 15 A. L. J. 525; 210. W. N. 842; 
44 O. 749; 26 O. L. J. 175 (P. CO). 


(4) 91 Ind. Cas. 455; 52 I. A. 379 atp. 383; A.L R 


1925 P, 0. 267; L.R. 6 A. p 0O.) 190; 3 Lah. 502: 
3 O.W. N.93; 30 C. W. N. 6; 50 M. L. J. 637 
(P.O). i : 
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of the Peshawar District, at page 32, tha 

in fhe event of a daughter entitfed to 
.,inherit having, predeceased’ her father her 
share may be taken by her issue, If, as 
here stated, in the event ofa daughter 
dying vita patris, her daughter is entitled 
„to succeed by represent&tion, it appears toe 
their Lordships to folloy a fortiori, that 
a daughter's daughter must be entitled to 
the share which had devolved upon her 
mother; andit may be observed in conclusion 
that this: is what was expressly provid- 
ed in the mother’s Will which would appear 
to have been intended rather tosafeguard 
the ‘property than to make any alteration 
in her daughters’ rights of succession to 
their father's property. . 

For these reasoñs their Lordships are of 
opinion that the custom relied on forthe 
Plaintiff is sufficiently established in the 
absence of any evidence to the contrary, 
and that this appeal should be allowed and 
the decree of the District Oourt restored 
subject to the following modifications, fa) 
that the appellant be granted a decree for 
a one-fourth share of the moveable and 
immoveable property, and (b)a decree for 
rendition of accounts as from the 23rd 
dune, 1910, with respect to her share, with 
rents, profits and interest, with costshere 
and in the lower Appellate Court, and they 
wW sembly advise His Majesty accordingly. 

oR 

Solicitors for the Appellant:— 

Le Pot ppellant:—Mr, H. 8. 
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ALLAHABAD HIGH COURT. 
„Ouviu Reviston No. 139 oF 1927, 
December 6, 1927, 

Present :—Mr. Justice Dalal. 
JUGUL KISHORE —Apprieant 
versus 
PRATAB DE{—Opposire Parry, 

Land Acquisition Act (I of 1894), s. 13—Rival 
claims to compensation money—Refereftce to Im- 
provement Trust Tribunal—Power of President to 
pass orders relating to custody of money. 

"During the pendency of a reference relating to 
rival claims to the amount of compensation award- 
ed under the Land Acquisition. Act, the President 
of the Improvement Trust Tribunal has authority 
to pass orders regarding the eustody ofthe com- 
pensation money. [p. 8, col. 2.] 

p oe ee from an order of the 

esident, Improvement Trust Tribun 

al 
Allahabad. | ; . 2 
e 
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Messrs. Damodar Das and H, P, Sen, 
for the Applicant. 

Messrs. “A. P. Dube and M, H. Furugi, 
for the Opposite Party. 4 


ORDER.—It is not possible forme to” 


undérstand what the President means by 
the following words :— 

“Ib is true that Lala Jugul Kishore has 
also filed a reference contending that the 
amount of compensation should be 
paid to him. We shall decide the raspect- 
ive claims of Jugal Kishore and Musammat 
Pratab Dei in that reference.” 


First of alla reference can be made, so 
far as Tunderatand, by the Land Acquisition 
Officer tothe Tribunal and not by a party. 
Neither I nor Counsel for parties have 
been able to discover the paper which the 
President calls a reference by Jugal 
Kishore. Further if the President is seized 
of the matter in dispute between Jugal 
Kishore and Musammat Pratab Dei and a 
reference has been made to him, I do not 
understand what stage of proceedings he 
considers that reference to be. What would 
ba the use ofthe Tribunal deciding as to 
whom the money belongs when the money 
itself has disappeared? Itis requested that 
the President will „enlighten me on the 
following points :-e- z 

(1) Has any reference been made to the 

Tribunal by the Land Acquisition Officer 
to decide the dispute between Jugul 
Kishore and Musammat Pratab Dei as 
regards the amountof compensation? 
#2(2) If not, what is the “reference” to 
which allusion is made in the portion of the 
President's judgment quoted above? . 
= (3) Ifthe Land Acquisition Officer has 
not made a reference, under what rule 
can a party directly approach the Tri- 
bunal? s a 

(4) If reference has been made by the 
Land Acquisition Officer, why does the 
President think that that is a separate 
matter and nof connected with the money 
taken away by Musammat Pratab Dei? 

While making the retura it is requested 
that the President will send the necessary 
paper to this Court, 

‘The following reply was submitted 
by the President, improvement Trust Tribu- 
nal:— 

o A High Court has remitted the 
following questions to be answered by me 
in the revision filed by Lala Jugul Kisnore 
against an order of my learned predecessor- 


in-office, Mr. U.8.° Bajpai, dated the 3lst 
March, 1927 :-— 
1, Has any reference been made tohe 
Tribunal. by the Land Acquisition Officer 
ato degide the dispute between Lala Jugul 
Kishore and Musammat Pratab Dei as 
regards the amount of compensation? “ 
< 9, If not what is the “reference” to 
which allusion is made in the portion of the 
President's judgment quoted above? 
- 3. Ifthe Land Acquisition Officer has 
not made a reférence, under what rule can 
a party directly approach the Tribunal? 
If referenee has been made by the 
Land Acquisition Officer, why does the 
President think that that is a separate 
‘matterand not connected with the money 
taken away by Musammat Pratab Dei? 

Q No. 1. A reference has actually been 
made to the Tribunal by the Land Acquisi- 
tion Officer to decide the dispute as 
between Jugul Kishore and Musammat 
Pratab Dei. The only question raised in 
that reference is with regard to the 
preferential right of one or the other of the 
two rival claimants of the amount awarded 
as compensation, there being no objection 
at all as regards the amount of that 
compensation. The references along with 
the other papers is enclosed herewith for 
the pésusal of the Hon'ble Court. 

Q. Nos.2 and 8. Ig view of the above 
answer, these questions do not call fora 
reply. * A 

Q. No. 4. Ihave carefully gone through 
the order of my learned predecessor-in- 
office, and Iam unable to say in what senses 
he can be ‘taken to have regarded tife 
reference on behalfof Lala Jugul Kishoreasa 

‘separate matter. The dispute is directed to 
the very same amount; and the two claimants 
presented separate applications to the Land 
Acquisjtion Qfficer to be referred to this 
Tribunal, the one on bshalfof Musammat 
Pratab Dei challenging the amount of 
compensation awarded and the otheron 
behalf of Lala Jugul Kishore challeng- 
ing the right of Musammat Pratab Dai to 
claim that amount and asserting his own 
right to the same. 

JUDGMENT.—Reference should be 

made to my order, dated 4th November, and 
to the reply of the President of the Improve- 
ment Trust Tribunal, dated 9th November. 
Mr. Dube, who appeared on behalf of Musam- 
mat Pratab Dei, argued on a totally differ- 
ent point. It appears now that when the 
President asked for the opinion of the 
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Court on the point of law, on 3lst March 
last, there was a reference pending .before 
him which was made by the Land Acquisition, , 
Officer, on 18th January, 1927, A certain 
amount of compensation was deposited in 
the Court of the Land Acquisition Officer’ 
and paid out to Musammat Pratab Dei. 
Jugul Kishore applied to the President 
of the Tribunal that Musammat Pratab Dei 
should be called upon either to re-deposit 
the money or togive security pending the 
decision of the reference made to the 
Tribunal by the Land Acquisition Officer, 
on 18th January, 1927. The reference relates 
to the rival claims between Jugul Kishore’ 
and Musammat Pratab Dei and desires the 
Tribunal to decide whether the ayount of 
compepsation should e be paid to Jugul 
Kishore or to Musammat Pratab Dei, The 
President of that Tribunal desired the 
opinion of this Court whether he had 
jurisdiction or not to passorders:with regard 
to money. My answer is that he has 
‘jurisdiction because the question as to 
whom the money should ba paid is pending 
before him and it is within his jurisdic-: 
tion to take charge of the money or to put 
trust in Musammat Pratab Dai and permit 
her to retain custody of the money until 
hé decides the rival claims of Jugul Kishore 
and Musammat Pratab Dei. 
What Mr. Dube argued before me was 
‘something totally different and isa matter 
not arising on the report of the President, 
dated 13th March last. He objectad that 
ethe reference made by the Land Acquisi- 
tion Officer, on 18th January, 1927, was not 
a proper reference according to law and 
that the.Tribunal had no jurisdiction to 
entertain it. This isa totally different ques- 
tion from theone submitted to this Court 
for opinion. If there is any validity in 
this contention it must be argued before the 
Tribunal or the President of the Tribunal 
and not, before this Court. There is no 


. distinct question formulated in the report 


ofthe Pgesident. I take the question to be 
whether under the circumstances of the 
present ĉase when the reference made by 
the Land Acquisition Officer, dated 18th 
January, 1927, is pending before the 
President, has the President authority to 
pass orders regarding the custody’of the 
money, which is-the value of the land eom- 
pulsorily acquiréd. 

My answer is in the affirmative. 
Refexence answered 

in the affirmative, 


. 
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CALCUTTA HIGH COURT 
APPEAL FROM APPBLLATE ORDER ° 

° No. 125*or 1926. 

E March 23, 1927. 
Present:—Mr. Justice Mukerji and 

i Mr. Justice Roy. 


AZIZUR RAHMAN @HOUDHURY . 


` AND OTHERS—J UDGMENT-DEBTORS = 
ÅPPELLANTS 
Versus 
ALIRAJA CHOUDHURY AND orsnrs— 


Decren-Hotpexs—ResPponDENts. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 2, 
0. XXIII, r. 8—~Adjusiment of decree—Executory 
agreements varying decree, whether adjustment—Pre- 
decree agreement not to execute decree, whether can be 
pleaded in execution—Adjustment not certified through 
fraud—Executing Court's power to inquire into fact 
of adjustm8nt—Statement, ofadjustment before Appel- 
late Court, effect of. i ® 

The adjustment referred toin O. XXI, r. 2 Civil 
Procedure Oode is such an adjustment as completely 
or partly extinguishes the decree under execution 
and cannot mean an adjustment to give effect to the 
terms of which would be to create a new decree at 
variance with the decres under execution and which 
will again have to be executed. [p. 1], col. 2.] 

An adjustment which does not consist of stipulations 
that have been carried out but consists merely of terms 
that have to be carried out in future, does not come 
within the purview of O. XXI, r. 2, Civil Procedure 
Code, and must, if at all, come within the purview of 
O. XXIII, r. 3 and cannot be given effect to in 
execution proceedings, inasmuch as O. XXIII, r. 3 is 

_ not applicable to execution proceedings. |p. 11, col. 
1 


An agréement not to execute adecree which would 
be passed in future cannot be taken cognizance of by 
an Executing Court and to avail of it the judgment- 
debtor’ will have to institute a separate suit to 
restrainghe decree-holder from executing the decree. 
[p. 12, col. 1.) 

It is not competent to a Court executing a decree 
to inquire into the fact of payment or adjustment 
which has not been certified as required by O. XXI, 
r. 2, Civil Procedure Code, even if fraud ® imputed 
to the decree-holder. [ibid.] 

Where an adjustment of a decree was notified to 
the Appellate Court while that Court had seisin of 
the whole case and the appeal was dismissed in 
default in pursuance thereof, and a subsequent objec- 
tion patition stating the fact of adjustment was filed 
in the Iixecuting Court in the course of gxecution 
proceedings: 

Held, that the statement made to the Appellate 
Court might be taken in connection with fhe subse- 
quent statement to the Executing Court and the two 
together might be regarded as satisfying th® require- 
ments of O. XXI, r. 2, Civil Procedure Code. [p. 12, 
col. 2.] (S 

Biroo Gorain v. Jaimurat Kuer (8), followed. —, 

Appeal against an order ofthe.District 
Judge, Uachar, dated the 19th of December, 
1925, affirming that of the Munsif, Silchar, 
dated the 2nd of June, 1924 

Mr. Sarat Chandra Roy Chowdhury and 
Baku Satyendrae Kishore Ghose, for the 

. 


. Appellants. 


. # 


AZIZUR RAHMAN V. ALIRAJA, 


9 


Mr. Gunada Charan Sen and Babu Priya 
‘Nath Dutt, for the Respondents, 

° * JUDGMENT. . 

Mukerji, J.—This appeal has been 
preferred by the judgment-debtors frém an 
order, passed by the District Judge of 
Oachar, affirming on appeal an order passed 
by the Sadar Munsif at Silchar overruling 
the judgment-debtors’ objection in eonnec- 
tion with certain execution proceedings, 
The proceedings in the Courts below, have 
been so irregular that it is necessary to set 
out the facts somewhat in detail in order to 
understand what has exactly happened, 
The execution proceedings relate to a 
decree that, was passed on the 23rd Novem- 
ber, 1921,in a suit which had been instituted 
by two persons Aliraja Chowdhury and 
Elim Miah Chowdhury as the plaintiffs 
against Mansur Miah, Abdul Jalil and 
Azizur Rahman as the principal defend- 
ants. The decree declared the plaintiffs’ 
right of easement on a certain pathway, 
directed the removal of certain obstructions 
thathad been caused therein and granted 
a perpetual injunction restraining the 
defendants from putting up such obstruc- 
tions in future. The defendants thereupon 
preferred an appeal from the aforesaid 
decree to the Court of the Subordinate 
Judge of Oachar.e During the pendency 
of this appeal one? of the defendants, 
namely, Mansur Miah died and at the 
hearing ‘of the said appeal it was 
represented to the Oourton behalf of the 
defendants that there had been an adjust- 
mpnt of the said decree and that, therefore, 
the appeal would not be proceeded with. 
The adjustment was thus brought to the 


notice of the Court onthe 7th May, 1923, ° 


and on that day the Court disposed of the 
appeal in the following words:-—“Appel- 
lants’ Pleader saysthathe will not proceed 
with the appeal as his clients who are alive 
informed him that there has been a cem- 
promise out of Court. The appeal is, there- 
fore, dismissed for default.” From the 
certified copy of this order which is on the 
record it appears that the order was shown 
to two Pleaders, one Babu R. R. Dutt and 
theother Babu B. L. Dhar and they put 
down their initials under the said order 
with” the endorsement “seen.” It may be 
presumed that these two gentlemen were 
the Pleaders of the parties to the said 
appeal. On the 15th September, 1923, an 
application was filed purporting to have 
been made by the two decree-holderg 
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Aliraja Chowdhury and Elim Miah Chow- 
dhury for the execution of the said deeree. 
On the 13th November,. 1923, the two 
defendants Abdul Jaliland Azizur Rahman 
whe were then the surviving judgment- 


debtors, Mansur Miah having died, as 1 


have already stated, during the pendency 
of the appeal, objected to the execution 
going on, on the ground that the decree 
that wassought to be executed had been 
adjusted out of Court by the judgment- 
debtors having given the decree-holders a 
pathway somewhat different from what had 
been awarded to the decree-holders by the 
decree and beeause on accepting the same 
the deeree-holders had given uf their claim 
to the decretal costs. This objection was 
taken up for the consideration by the 
learned Munsif, before whom five witnesses 
were examined on the 8th December, 1923, 
The fact that the said witnesses were 
examined appears from the record ofthe 
depositions of the said witnesses but it is 
curious that the order-sheet does not con- 
tain any entry under that date showing 
thatany witnesses had been so examined. 
One of these witnesses so examined was one 
of the decree-holders Elim Miah who 
supported the objection that was put for- 
ward on behalf of the judgment- debtors and 
who stated that there had been such an 
adjustment and who further represented 
to the Court that his name had heen signed 
in the execution proceedings by his son, 


but that he himself did not want to proceed, 


with the execution. The record does not 
show that the learned Munsif arrived at Any 
finding on the question as to whether there 
was such an adjustment or not. But on 
the 10th December, 1923, an application was 
put in on behalf of the judgment-debtors 
ia which they stated that if the Court would 
care to go to the locality it would be 
apparent to the Court that there had been 
such ah adjustment and that the parties 
had been acting upon the said adjustment 
for a good long time. The Munsif went to 
the locality on the 24th December, 1923, 
as appears from certain statements that are 
to be found in the petitions that were 
subsequently filed on behalf of the parties, 
I may note here again that this loeal in- 
vestigation isnot referred to in the order- 
sheet of these execution proceedings and 
there is no trace whatsoever therein as 
to what transpired in the course of this 
logal investigation. 

The next order in the order-sheet which 
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has.any bearing on this matter is dated 
the 5th January, 1924, which shows that 
on that date a petition. was filed on be~ 
half of the judgment-debtors stating that 
on the spot at the time of the local. in- 
vestigation there were certain proposals 
for giving the decreé-holders another 
pathway and ¢that the said proposals 
had been accepted and the ultimate result 
of the negotiations was embodied in a 
draft agreement a copy of which was filed 
along with the petition. Thé judgment- 
debtors prayed that effect might be given 
to this agreement that-.was reached be- 
tween the parties at the local investiga- 
tion as aforesaid. On this the decree- 
holders took time ence on the Ste January, 
1924, till the 12th January, 1924, again 
on the 12th January, 1924, till the 12th 
February, 1924, and thereafter again on 
the 12th February, 1924, till lst March, 
1924, On this day the Court made an 
order to the effect that the parties should 
bring evidence to prove the compromise 
mentioned in the Petition No, 210. Peti- 
tion No, 210, it may be stated, was the 
petition which had been filed on behalf 
of the judgment-debtors on the 5th January, 
1924, alleging that therehad been a com- 


< promise on the spot and filing along 


with it the draft agreement to which I 
have already referred. Thereafter the 
matter was again adjourned from time 
to time till the 10th May, 1924. On the 
last mentioned day an objection was taken 
on behalf of the decree-holders that the 
compromise ceuld not be given effect to 
by reagon of the provisions of O. XXI, r. 2, 
Civil Procedure Code. This objection must 
have referred not to the compromise that 
was alleged to have been arrived at on the 
spot because that was in the course of the 
execution proceedings themselves and the 
fact that therehad been such a compromise 
was brought to the notice of the Court well 
within, 90 days from the date on which 
it had been arrived at, but it must 
have weferred to the earlier adjustment 
which is said to have taken place during 
the pendency of the appeal. There is a 
-note of this objectionin the order-sheet but 
it does not appear that the Court came to 
any finding as regards this objection at any 
time during tle pendency of the proceed- 
ings. 

We find next thatafter several adjourn- 
ments of these proceedifigs, on the .l7th 
May, 1924, three witnesses. were examined 


~. 


-. Aliraja Chowdhury himself—all 
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in the case, namely, two on behalf of the 
judgment-debtors and the decree-holder 
these 
witnesses having deposed to the adjustment 
.that was alleged to have been arrived at 
onthe spot during the local investigation. 


„On the 2nd June, 1924, the learned Munsif* 


‘disposed of the case holdiag that there was 
no doubt about the compromise but that 
the compromise could not be given effect to 
inasmuch as the terms thereof were at 
variance With the terms of the decree and 
because to allow this compromise to stand 

. would be to substitute for the deeree in 
execution a new executable degree which 
is not permitted under the law. He refer- 
red to ¢he decision in the case of Ladd 
Govindossv. Ramdoss Vishnadoss (19. The 
judgment-debtors thereupon preferred an 
appeal to the District Judge who affirmed 
the decision of the Munsif holding that the 
compromise had not been satisfactorily 
proved and further that even if it was 
proved, the agreement could not be acted 
upon because it was arrived at in the 
course of execution proceedings. He relied 
upon the aforesaid case of Ladd Gevindoss 
y. Ramdoss Vishnadoss (1) as also on the 
provisions of O. XXIII, r. 4 of the Code of 
Civil Procedure, From this order the 
present appeal has been preferred on behalf 
of the judgment-debtors, 


Now, as regards the adjustment which is 
sought to have been arrived at on the 
spot during the local investigation we have 
looked into the terms of the compromise 
thatis alleged to have been so arrived at 
and which are embodied in the draft 
agreement that was filed on Behalf of the 
judgment-debtors and we find that the 
adjustment did not consist of stipulations 
that had been carried out but consisted 
merely of terms that had to be carried out 
in future. Such an adjustmentedees not 
come within the purview of O. XXI, r, 2 of 
the Oode of. Civil Procedure and, must, if 
at all, come within the purview of O. XXIII 
ef the Code. Under O. XXIII,%.4, how- 
ever, the provisions of that Order do not 
apply to executien proceedings. The 
reason of the provision contained ‘in 
O. ALI, r. 4 is that O. XXI, r. 2 and 8.47 
taken together provide a complete proce- 
dure for recording compromises arrived at 
in execution proceedings. The adjustment 


x 28 Ind, Oas. $76; 17 M. L. T. 299; (1915) M, W. 
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referred to in O. XXI,r. 2 is such an 
adjustment as completely or partly ex- 
tinguishes the decree under execution and 
cannot mean an adjustment to give effect, 
to the terms of which would be to,create 
a new decree at variance with the decree 
under execution and which will again have 
to be executed. The view taken in the 
case of Ladd Govindoss v. Ramdoss Vishna- 
doss (1), in my opinion, is eorrect and 
accordingly even if the latter compromise 
or adjustment is said to have been proved, 
in view of the terms thereof it cannot be 
given effect toin the course of the execu- 
tion preceedings. , 

Turning now to the earlier adjustment, 
namely, the one which is said to have taken 
place while the appeal was pending it was 
argued before uson behalf of the appel- 
lants that the said adjustment should have 
been given effect to by the learned Munsif. 
On behalf of the respondent it has been 
urged that having regard to the conduct of 
the judgment-debtors as disclosed in the 
statement which they made in the petition 
that they filed in the Executing Oourt after 
the local investigation was held, it should 
be held that the judgment-debtors no 
longer relied upon "the earlier adjustment 
but only relied upon the latter “one ag 
affording abar to the execution proceed- 
ings. Having examined the materials that 
are on the record itis not possible for ug 
to hold that the judgment-debtors ever 
abandoned the position that they had taken 
up in the first instance, namely, that the 
decree under execution had ‘already been 
adjusted before the appeal was disposed 
of. Iam, therefore, of opinion that this. 
argument advanced on behalf of the re- 
spondent should not be allowed to prevail, 
The question then is whether this. ad just- 
ment can be taken cognizance of by the 
Exevuting Court and if so, what is the order 
that we should pass. s 

It has been, argued on behalf of the 
decree-holders that this was an adjustment 
which took place before the appellate decree 
was passed and, therefore, the objeetion 
that such an adjustment stoodin the way 
oLexecution of the decree is really an 
objection under s. 47 as to the executability 
of the decree itself and it need not be certi- 
fied to the Court under the provisions of 
O. XXI, r.2 of the Oodeof Civil Proce- 
dure. This contention, in my opinion, is not 
well-founded. For if the adjustment be 
taken as having been prior to the decree 


12 
then it was, in effect, an agreement not to 


` execyte the decree which in future would 


-Badrudeen v. 


be passed. According tothe uniform tur- 
rent of authorities of this Court such an 


° agreément cannot be taken congnizance of 


by art Executing Court but-to avail of it the 
judgment-debtors will have to institutea 
separate suit, to restrain the decree-holders 
from executing the decree. [See Hassan 
Ali v. Ganzi Ali Mir (2) and Benode Lal 
Pakrgshi v. Brajendra Kumar Saha (3)] 
though the other High Courts have taken 
a different view on this point [e. g., Laldas 
Narandas v. Kishordas Devidas (4), Subra- 
mania Pillai v. Kumaravelu Ambalam (5), 
Chidambaram Chettiarv. Krishna Vathiyar 
(6) and Gauri Singh v. Gajadhar Das (7).] 
It has next been contended on behalf of 
the decree-holders that inasmuch as fraud 
was alleged, O. KAT, r,2 has no application 
and that on account of the allegation of 
fraud the matter is brought within the 
purview ofs. 47 of the Oivil Procedure 
Code. This proposition also is not well- 
founded because although it has for its 
support some earlier casesof the Bombay 
and the Madras High Oourts, it is well- 
settled now—the decisions of this Court 
having all along been consistent on this 
point-sthatit isnot competent to a Court 
executing a decree to erquire into the fact 
of a payment or adjustment which has not 
been cértified as required by O. XXI, r. 2, 
even if fraud is imputed to thé decree- 
holder (Biroo Gorainv, Jaimurat Kuer (8), 
Jogenda Prasad Mitra v. Asutosh Goswami 
(9), Periatantbi Udayan v. Vellaya Goundan 
(10), Ganapathy Ayyar v. Chenga Reddi (11), 
Gulam Moideen (12) and 


*Imamuddin Khan v. Bindabasini Prasad 


13)]. 
f Vike lastecontention on behalfof the ap- 
pelkants is of considerable substance. 
Haying regardtothe fact that the adjust- 
ment was notified to the Appellate Court at 
a time when that Court wasin seisin of the 

(2) 31 O. 179. 
(3) 29 O. 810; 6 ©. W. N. 838, 
(4) 22 B. 463 


(5) 33 Ind. Cas, 66; 39 M. 541, 
8) 37 Ind. Cas. 836; 40 M. 233; 21 M. L, T. 24; 51, 


wi 133; (1917) M. W. N. 44; 32 M. L.J. 13 (F. B.) e 


(1) 2 Ind, Oas. 608; 6 A. L J. 403 

8) 13 Ind. Cas. 63; 16 O. W. N. 923; 16 ©. L. J. 174, 

9) 37 Ind. Cas. 738; 34 C. L. J. 462. 

(10) 21 M. 409; 8 M. L. J. 51. 

(11) 29 M. 312; 16 M. L. J. 33. _ . 

(12) 12 Ind. Cas. 562; 36 AL 357; 10 M. L. T. 396; 
(1911)2 M. W. N. 473; 24 M. L. J. 541. 

13) 55 Ind. Cas, 890; 5 P. L. J. 70; 1 P. L, T, 149; 
asah at, 860. 


"In fe YOSARHRAM PHARMAOY LTD. DEHRA DUN. 


d . 
113 I. O. 1928 , 


whole case and the statement that there 
had Been such an adjustment not having 


objected to on behalf of the decree-holders. 


as is clear from the endorsements “seen” 
of their Pleaders to which I have already 
referred, the said representation made to 
the Appellate Coúrt may well be taken in, 
connection with the subsequent petition 
that was filed before the Executing Court 
and the two together may be regarded as 

satisfying.the requirements of O. XXI, r. 2 
ofthe Oode of Civil Procedure. “ That this 
position is maintainable has been held by 
this Court in the case of Biroo Gorain v.. 
Jaimurat Kuer (8). The facts of thaf case 
are exactly on all fours with the facts of the 
present case. Jam, „therefore, of. opinion 
that the adjustment c&nnot be said to be 
one which has not been duly certified with- 
in the meaning of O, XXI, r. 2 of the Code, 
As the learned Munsif does not seem to 
have arrived at any finding onthe question 
of fact, namely, as to whether there had 
been such an adjustment or not, the proper 
order to pass in this case, in my opinion, 
is to set aside the ordera passed by both 
the Courts below and to direct that the case 
be remitted to the original Court with a 
direction that it will now proceed to arrive 
at a finding on thequestion of the said 
adjustment upon the evidence that is on 
the record together with such further evi- 
dence as may be adduced by the parties 
and then pass proper orders as to whether 
the execution case will proceed or noś. 

e The appeal accordingly succeeds. The 
appellants will have their costs of the 
appeal. The hearing-fee being assessed at 
two gold*mohurs, 

Roy, J.—I agree. 
A. Appeal accepted, 





ALLAHABAD HIGH COURT. 
MiscBLLanzous Oase No. 889 or 1927, ` 
. November 15, 1927. 

Présent :—Mr. Justice Ashworth. 
SRI.YOGASHRAM PHARMAOY 
Lrp., DEHRA DUN (In Lrquipation)—In 

- Tan Marree or MOHAN LAL MEHTA— 

. PETITIONER. 

R Companies Act (VII ef 1918), s. 215—Voluntary 
liquidation—Power of Court to stay proceedings against 
Company. 

Section 215 of the "Companies Act gives the Court 
the power ina voluntary liquidation to stay further 
proceedings against the Company. 

Anglo-Haltic & Mediterranean Rank v, Barber & 
Co. (1) and Ha parle Black, In re, Paraguassu, Steam 
Tramroad Co, (2), applied. | : re vg 


~~. 
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Mr, Indu Bhushan Banerji, for the Appli- 
cant, £ 
** JUDGMENT.—This is an application 
for stay of execution of two decrees obtain- 
ed against a Oompany in voluntary liqui- 
dation. The decrees werg obtained a few 
days before liquidation wag resolved upon 
by the Company. Itis said that there are 
only these two decrees againstthe Company, 
and that the assets of the Company have 
only realised Rs. 800 while the liabilities 
of the Company amount to Rs. 6,000. These 
decrees together amount to just over 
Rs. 180. No one appears for the decree- 
holders. ° 
This application is made under s. 215 of 
the Indian Companies” Act, which repro- 
duces word for word s. 193 of the English 
Act of 1908. It enacts that the Liquidator 
may apply to the Court to exercise any of 
the powers which the Oourt may exercise 
ifthe Company were being wound up by 
“the Court. Ihave asked the Liquidator to 
explain what is the power that he wishes 
this Court to exercise, andin what section 
of the Act that power is described and 
defined. He refers toes, 169,171 and 232 
of the Indian Companies Act. Section 169 
does not apply as it relates toa power to be 
exercised by the Court to restrain proceed- 
ings against the Company between the date 
of a petition for winding up and the date 
of an order for winding up. To apply 
this sectjon toa voluntary liquidation we 
must regard the resolution of the Company 
to wind up as equivalent to an order for 
winding up. The section, therefore, applies 
to an earlier stage of the proceedings than 
the present one. As regards s. 171, it 
provides that no legal proceedings shall be 
proceeded with against the Company except 
by leave of the Court. This section appears 
to me to give the Court power to grant 
leave, but not to give the Court power to 
refuse leave. The latter power is unneces- 
sary because the section of itself intposes 
a statutory bar on proceedings against 
the Company. The same remarks apply to 
s. 232. It doss not appear to mo, therefore, 
that under s. 215 of the Companies Act 
strictly construed, the Court could issue 
an order staying execution against the 
Company. On the other hand, there is 
authority for holding that s. 193 of the 
English Companies Act will entitle a Court 
in a case like his to stay exezution 
proceédiags, It was held, ia the case of 
Anglo.Baltic Mediterranean Bank v. Barbar 
. . | 
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& Co. (1), that there is a general practice 
of slaying execution when a Company is in 
voluntary liquidation for the reason that 
the execution, if allowed, would necessgrily 
interfere with the distribution of the assets 
“part passu. Indeed it was remarked by 
Lord Selborne in Hx parte, Black, In 
re, Paraguassu Steam Tramread Co. (2) 
thats. 138 had the effect, where applica- 
tion was made to the Couft, of making 
applicable to voluntary liquidation all the 
powers of the Court exercisable in the case 
of liguidation by the Court. lt follows 
that the interpretation given to s. 193 by 
the English Courts, and acted on invariably 
in practice, is that this section will give 
the Court the power ina voluntary liquida- 
tion to stay further proceedings, though 
that is a power which in a compulsory 
liquidation does not exist, because the 
Statute itself forbids execution being taken 
out. Ass.215 of the Indian Act isin the 
same words ass. 193 of the English Act, I 
consider that Iam entitled to interpret it 
in the mannerin which it has been interpret- 
ed by the Courtsin England. 

For these reasons Iconsider that I have 
power to grant the application, and thatit 
should be granted. Accordingly I dtrect 
“that the relief as prayed for in this applica- 
tion be granted. This order is ex parte. 

A. . Application granted. 

(1) (1924) 2°K. B. 410; 93 L. J. K, B. 1135; (1924) B. 
& O. R. 224, 

(2) (1873) 8 Ch. A. 254 at p. 263; 42 L. J. Oh, 404; 
28 L. T. 50; 21 W. R. 249. 


CALCUTTA HIGH COURT. 
Civin APPEALS From APPELLATE DECRBES 
Nos. 2437 ro 2442 or 1924.° 6 
July 6, 1927. 
Present:—Mr. Justice Sahrawardy 
and Mr. Justice Mallik, 
HATIMULLAH AND orszxs— 

DEFENDANTS—-APPELLANTS 


VETSUS 
MAHAMAD ARJU CHOUDHURY 
—PLAINTIFF—RE3PONDENT. 
Landjord and tenant—Denial of title—Forfeiture 


“of tenancy—Setting up tenancy under third person, 


whether ° causes forfeiture—Denial of title, what 
amounts to—Tenancy-at-will-—Disclaimsr—Notice of 
determination, whether necessary. 

Where the tenant denies the plaintiff's title to 
recover rent from him bona fide on the ground of 
seeking information of such title or having such 
title established in a Court of Law in order to pro- 
tect himself, ha is not to be charged with dis- 
claiming the plaintifi's titl® But where the disclaimer 
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is done, not with this object, but with an express 
repudiation of the tenancy under the plaingiff, it 
would operate as forfeiture. [p. 16, col. 1.] 

Mallika Dasi v. Makhanlal Chowdhuri (5), Protap 
Narain Mukerjee v. Biraj Dasi (6), Annada Charan 
Datt v Mohim Chandra Guha (7) and Sheikh Miadhar 
v. Rajani Kanta Roy (8), relied on. 4 

A tenant can be ejected as a trespasser not only” 
where he sets up an adverse title in himself but 
also where he sets up tenancy under a third person. 
[p. 16, col. 2.] 

Evidence of djsclaimer is evidence of an election 
to put an end to the tenancy where the tenancy is 
one at will, and supersedes the necessity for notice 
to determine the tenancy. [p. 16, col. 1.] 

Where the tenancy is denied by the tenant ina 
suit by the landlord, the tenant will not be allowed 
to ¢laim on a future occasion that the tenancy is 
subsisting. This principle applies now only in cases 
where the defence of the tenant has succeeded but 
also in cases where the landlord has to abandon the suit 
on account ofthe defence. [p. 15, col. 2; p.16, col. 1.] 


Appealsagainst the decrees of the Subordi- 
nate Judge, First Court, Sylhet, dated the 
23rd of June, 1924. reversing that of the 
Munsif, Suramganj, dated the 36th of June, 
1923, . 

Babu Hemendra Kumar Das, for the 
Appellants. 

Babu Benoyendra Nath Palit, for. the 
Respondent. 


JUDGMENT.—These six appeals are 
by the defendants in suits for ejectment. 
It is net necessary to deal with the various" 
points involved in*the suits as the only 
question that has been raised and discussed 
before us is whether in the circumstances of 
these cases there was a forfeiture of the 
tenancies by disclaimer by the defendants 
It appears that there was aseparate Hisya 
No, 14 of Taluk No. 27 under Chak No. 5 of 
the thak map. It stoodin the name of one 
Amirunnessa and was subsequently sold 
for arrears of revenue and purchased by the 
present, plaintiff. He previously brought 
. mute for rent against these defendants but, 
they having denied the relationship of land- 
lord and tenant between him ana themselves, 
he had to withdraw the suits. He then 
brought the present suits for recovery of 
khas possession on the ground that the 
repudiation by the defendants of the 
relationship of landlord and tenant between 
him and them operated as a forfeiture of the 


tenancies, if they had any. The main defence’ 


of the defendants was that the lartds did 
not belong to the plaintiff's Taluk No. 27 
but that they belonged tq the maliks of 
Taluks Nos. 8, 28,30 and 32 under whom 
they were holding and that they were never 
the tenents of the plaintiff or his predeces- 
sors the owners of Tajuk No. 27. The first 


e 
. 
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Court found that the lands in suit appertain- 
ed to Taluk No. 27 but that the defeñdants 
were bona fide tenants of the lands and that 
the disclaimer in the previous suit was not 
sufficient in law for forfeiture of ' the 
tenancies. In this view, it dismissed the 
plaintiffs suits. The learned Subordinate 


„Judge in appeal has dissented from the view 


taken by the Munsif on fact as well as on 
law and holding that the disclaimer was 
sufficient in law to operate as forfeiture he 
decreed the plaintifi’s suits. Against the 
decision of the lower Appellate Court the 
defendants have appealed and it is argued 
on their behalf that the allegations made by 
the defendants in their written statements 
in the previous stit.did not amount to a 
disclaimer such as to work forfeiture of the 
tenancy. In the previous suits for rent the 
defendants filed written statements of 
which a translation has been placed before 
us by the learned Vakil for the appellanta 
in which they said that the suits were not- 
maintainable as there was no relationship of 
landlord and tenant between the plaintiff 
or his predecessors and the defendants and 
that the real owners of the lands in suit 
were persons whose names were mentioned 
in para, 4 of the written statement. In 
para. 10 of the writtenjstatement the defend- 
ants gave a series of denials to all the 
allegations made by the plaintiff and 
characterised the plaintiff's claim as totally 
false, imaginary, collusive and fraudulent. 
The essence of the defence in thaf suit was 
that the defendants werenot the tenants of 
the plaintiff or his predecessors in respect 
of Taluk No. 27, that the lands belonged to 
the other taluks and that they werd holding 
the lands under the owners of those taluks, 
The learned Subordinate Judge records the 
following findings:—“There is nothing to 
hold that the defendants held the lands of 
Taluk No.27as bona fide tenants for upwards 
of 12 years...... There can be no doubt that 
the defendants were the tenants of the 
plaintiff.. So the plaintiff, a bona fide 
purelfaser, is entitled to recover khas posses- 
sion and wasilat from the defendants who 
in collusion with the maliks of other taluks 
setup a hostile title and denied the plaint- 
ifs right. If the defendants would be 
bona fide tenants of the lands by taking 
potia from tHe maliks of Taluks Nos. 8, 28, 
30 and 32, their defence would be a plausible 
one. But they are in collusion with their 
allegad Ildadlords and parsist in setting up 
adverse right even after the previoug deci- 
“> 
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sion which bind their alleged landlords as 
well ås the defendants.” it may be noticed 
‘ere that there was a previous suit between 
the alleged landlords of the defendants and 
the ‘plaintiff's predecessors with regard to 
the lands in suit which was finally decided 
by the High Court and in which it was held 
that the lands im suit belonged to Taluk 
No. 27. On these findings all the learned 
discussion on the abstract question how far 
a disclaimer operates as forfeiture hardly 
arises. The findings come to this, that the 
defendants have not acquired any perma- 
nent right in the lands but have been in 
possession of these lands in collifsion with 
the maliks of the other taluks not as bona 
fide tenants but im drder to deprive the 
plaintiff of his land. 
The learned Vakil for the appellants, 
however, contends that in law in order that 
“ a disclaimer should operate as forfeiture it 
should be a disclaimer of the tenancy in 
general and setting up of an adverse right 
by the tenant in himself. In other words, if 
the tenant denies the relationship of land- 
lord and tenant between the plaintiff and 
himself and sets upa third person as his 
landlord, claiming and not renouncing the 
status of a tenant, there is no forfeiture of 
the tenancy in law. It is conceded that under 
the law prevalent in the province from 
which this case comes the denial of the 
landlord’s right works forfeiture on the 
analogy, of the English Law on the subject. 
See the case of Nizamuddin v. Mamtazuddin 
(1). In support of the broad proposition 
that has been placed before us by the learned 
Vakil for the appellant, we have been 
pressed with the decision in Mathewson v. 
Jadu Mahto (2). That case on a close exa- 
mination doss not support the appellants’ 
contention, In that case the defendant in 
the previous suit had stated that he was not 
aware of the plaintiff's predecessowin-title 
having any interest in the land, that the 
decree, auction-sale and kobala om which 
the plaintiff based his claim were collusive 
“and fraudulent and that he had a juhglebari 
right in the land. In his evidence the 
defendant said: “I have no relationship of 


landlord and tenant with Mr, Mathewson, 


the plaintiff in the suit. I owe no money to 
him, I ama tenant of Lalit Ghose to whom 
I pay rent.” With regard to the defence 
stated in the written statement the learned 
Judges held, following the English Law on 


(1) 28 O. 135; 50, W. N. 263. bs 
(2 012 0. W. N. 585, 
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the point, and the decisions of this Court 
thate it did* not amount to a disclaimer 
operating as forfeiture inasmuch as the 
tenant sought information with regard to 
the strength of the plaintiff's title. With 
-reference to thestatement made inthe course 
of his deposition by the defendant the 
learned Judges seem to be of opinion that 
it might have entailed forfeiture but in that 
case they did not say so beeatse they could 
not trust the memorandum on the record of 
the tenant's deposition in that case as it was 
not in conformity with the provisions of the 
Civil Procedure Oode. That case, therefore, 
does not support the appellant's contention. 
The rule with reference to this branch of 
the English Law has been explainad by 
Parke, B. in Doe v. Stanton (3). At page. 
702* the learned Baron observes thus: “A 
disavowal by the tenant ofthe holding 
under the particular landlord, by words 
only, is sufficient.” In explanation of this 
dictum the learned Baron adds: “But, in 
order to make a verbal or written disclaimer 
sufficient, it must amount toa direct 
repudiation of the relation of landlord 
and tenant; or to a distinct claim te 
hold possession of “the estate, upon a 
ground wholly inconsistent with the ex- 
° istence of that relation which by necessary 
implication is a refiudiation of it. An 
omission to acknowledge the landlérd as 
such, by ° requesting further information, 
will not be enough.” This rule seems to 
e have been based upon a consideration of 
not allowing a party to make {nconsistent 
cases at different times by saying that 


the relationship of landlord and tenant : 


does not exist between the plaintiff and 
the defendant and then saying on a future 
occasion that he was a tenané op the 
land and that he was willing to treat fhe 
plaintiff as the landlord and should not, 
therefore,.be ejected from the land. Some 
English authorities have held in these 
circumstances that the defendant is es- 
topped. There have been several cases 
on this point in this Oourt and all of 
them followed the principle that where 
the tenancy was denied under the plaint- 
iff he should not be entitled to claim 
on a future occasion that the tenancy 
under the plaintiff was subsisting. The 
cases which, deal with this point are 


@) (1836) 1M. & W.695; 2 Gale 154; 1 Tyr, & Q. 
1065; $ L, J. Ex. 253; 150 E. R. 614: 46 R. R. 464, 


*Pago of (1836) 1 M. & W.—[Ed, 9 
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mostly cases under the Bengal Tenancy 
Act where the defence of tthe tenant 


e repudiating the tenancy has been given 


effect to by the decree of the Court. In 
such*cases, as has been held in Ekabar 
Sheikh v. Hara Bewa (4) the principle of res 
judicata comes into play. But the princi- 
ple seems to be the same in cases where 
the defence has succeeded and in cases 
where the plaintif had to abandon the 
suit on account of the defendant's defence; 
for in one case the decision in the previous 
suit operates as an estoppel by judgment 
and in the other case the denial estops 
the Gefendant from taking an inconsistent 
position in a subsequent suit. The prin- 
ciple govérning the law of forfeiture by 
disclaimer has been considered in many 
cases. Sse the cases of Mallika Dasi v. 
Makhanlal Chowdhuri (5), Protap Narain 


- Mukerjee v. Biraj Dasi (6) and Annada 


“ which has 


Charan Datta v. Mahim Chandra Guha (7). 
The principle to be deduced from all 
these cases is that where the tenant denies 
the plaintiff's title to recover rent from 
him bona fide on the ground of seeking 
information of such title or having such 
title established in a Court of Law in 
ordersto protect himself, he is not to be 
charged with disclaiming the plaintiff's 
title. But where th® disclaimer is done, 
not with this object; but with an express 
repudiation of the tenancy under the plaint- 
iff, it would operate as forfeiture. One 
of the cases on this point, namely, the 
case of Sheikh Miadhar v. Rajani Kanta 
Roy (8)throws some light on the question 
been canvassed before us. 
There the defendant in a suit for rent 
had denied the plaintiff's title and claimed 
to hold under athird party. It was held 
that ina suitfor ejectment by the landlord 
the defendant was debarred from plead- 
ing his. tenancy and claiming possession 
on that ground. Though it was a case 
under the Bengal Tenarfcy Act and the 
plaintiff's previous suit for rent was dis- 
missed on the defendant's objection, the 
principle underlying the decision in 
that case is applicable to the present case. 
But the question may be looked at from 
another standpoint. In the present” case 
it has been found by the lower Appellate 


§ Ind. Cas. 660; 15 O. W. N. 335; 13 O. L. J. 1. 
9 C. W. N. 928; 2 O. L. J. 389. 
6) 20 Ind. Oas. 823; 19 O. L, J. 77. 
1) 42 Ind. Cas. 673; 26 O. L. J. 261. 
8) 5 Indy Cas. 708; 14 C. W. N. 339. 
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Court that the defendants’ title had. not 
been perfected by 42 years’ possession, 
They are at best non-odcupancy raiyats’ 
with all the incidents of tenancy-at-will. 
As has been pointed out in the case’ of 
. Maharaja of Jeypur v. Rukmini Pattamaha- 
devi (9) quoting from the judgment in ar 
English case, “that denial or disclaimer 
by a tenant of this character need not 
be held to-work a forfeiture—the holding 
being subject ‘to the mutual will of land- 
lord and tenant to determine it on giving 
the usual notice, evidence of a disclaimer 
..is evidence of an election to put ån end: 
to the terfancy and supersede the necessity 
for such notice.” On the authorities and 
on a pommon senss view of the matter, 
we are not prepared to accept the conten- 
tion of the appellant that if the tenant 
does not claim a right in himself and 
admits tenancy under a third party, he- 
cannot be sued as a trespasser. The 
English Law of forfeiture has been assimi- 
lated with the Law of Transfer in this ` 
countryand has been embodied in s. 111, 
cl. (g), Transfer of Property Act, where 
one ofthe grounds for forfeiture is said 
to be setting up by the lessee a title in 
a third person. This indicates the prin- 
‘ciple of law that a tenancy may suffer 
forfeiture even though the tenant may 
not deny his tenancy but sets up the title 
of a third person. 
The findings of the lower Appellate Court 
ein this case are strong enough to maintain 
the decree passed by that Court. They 
are that the defendants are not bona fide 
tenants, that they colluded with the maliks 
of the adjoining taluks to deprive the 
plaintiff of the lands:of which he was 
owner and they persisted in setting up 
adverse title even after the decision in 
the previous litigation between the land- 
lord of Taluk No. 27 and the landlords of 
the other taluks which was binding on the 
landlords now set up by the defendants. 
It has not. been found that the defendants 
are bon% fide tenants of the land and have . 
any right to remain on the lands. Apart 
from the question of forfeiture of tenancy, 
in the view taken by the lower Appellate 
Court it seems that the defendasts had 
no such tenancy as to be terminated by 
forfeiture. J 


(9) 50 Ind. Cas. 631; 42 M. 589; 23 0. W. N. 889; 
36.0. L. J. 543; 17 A. L. J. 55% 29 O. L, J, 428; 21 
Bom. L. R. 6554(1919) M. W. N. 271; 26 M, L, J. 16; 
10 L. W. 381; 46 I. A. 109 (P. O0). ° é 
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In the result we hold that the depision 
of the lower Appellate Court on the facts 
. found by it is, correct and these appeals 
“are dismissed with coats. 
A. Appeals dismissed, 


. 


LAHORE HIGH COURT. 
Seconp O1vin Aperas No. 717 oF 1927. 
oa June £0, 1922. 
Present:—Mr. Justice Coldstream. 
DULUA—D rrenpant—APPELLAN? 
wer Sus e 
TARA SINGH AND ANOTSER— PLAINTIFFS 
AND LEHNA AND OTHERS— DEFENDANTS 
— RESPONDDNTS, 

Custom—Adoption—-Collateral succession by adopted 
son—Gil Jata of Mauza Rania, Tahsil and District 
Ludhiana. 

Among Gil Jats of Mauza Rania, Tahsil and Dis- 
trict Ludhiana, there does not prevail any custom by 
which a nominated heir succeeds collaterally as a 
son of his adoptive father. [p. 17, col. 2; p. 18, col. 2.] 

Second appeal from a decreeof the 
District Judge, Ludhiana, dated the 15th 
February, 1927, affirming that of the Sub- 
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It was decided by the trial Court that 
the adoption in this case was not proved 
to have been a complete adoption intend- 
ed to make a complete change of family” 
but was merely a customary appoirftment 
of ah heir, and it was also found that the 


°” special custom alleged by defendant Dulla 


had not been proved to exist, These deci- 
sions were confirmed on appeal, by ihe 
District Judge of Ludhiana, contesting 
the correctness of the lower Courts’ deci- 
sions, 

The only question involved in this appeal 
is whetheramong Gil Jats of Mauzı Rania 
a nominated heir succeeds collaterally as 
å son of his adoptive father. The general 
rale of custom is set forth in paragraph 49 
of Rattigan’s Digest of Oustomary Law 
and is that the nominated heir does not 
acquire a right to succeed to the collateral 
relatives of the person who appoints him, 
It has to be decided whether the defend- 
ant has in this case proved that in his 
family or tribe this general rule is not 
followed, 

I have been taken through the evidence 
in detail by Mr. V.N. Səthi who has put 
the instances on which he relies clearly 
and fairly before me, I deal firag with 


ordinate Judge, Fourth Olass, at Samrala,- instances refermed to in the oral evi- 


dated the 2ith June, 1926. 
_ Mr. V.N. Sethi for Mr. J. G. Sethi, for the 
Appellant. 

Mr. N.C, Mehra, for the Respondents. 


e 

JUDGMENT. —The parties in this 
appeal are Gil Jats of Mauza Rania in 
Ludhiana Tahsil. One Dulla was adopted 
by his collateral Hakim. On the death 
of a more distant collateral Kapur Singh, 
a dispute arose as to whether Dulla whose 
father Lebna was still alive, was entitled 
to succeed to a share in Kapur Singh's 
estate as representative of his adoptive 
father Hakim. A reference to the pédigree 
table given in the judgments of the Courts 
below will make the matter cleat. The 
Revenue Authorities had recorded 3 muta- 
tion in favour of Dulla and two of the 
collaterals sued in the Court of the Sub- 


ordinate Judge, Fourth Class, Samrala, for. who- was adoped by Khazana 


possession of the land which had beenre- 
corded a8 Dulla’s alleging that Dulla was 
not entitled according to custom to succeed 
collaterally in his adoptive father’s family. 
Tne defence set up was that according to- 
the gpscial custom followed by the parties 
an adopted gon does so succeed, 


| a eo 


ence. The first iseone of successio 
in this very family. One Guli, a -cousin 
of Hakim, disappeared more than 20 years 
agoand on the presumption that he was 


dead mutations were effected in the land 


* revenue records relating to his property 


and Dalla was recorded as in possession 
of share as son of Hakim. As pointed - 
out by the learned District Judga, this was 
not, however, a clear instance of collateral 
succession by an adopted sonof Hakim 
and other collaterals of Guli ‘had béen «in 
possession of his land for many years and 
when Guli's name was struck off the list of 
proprietors, Dulla succeeded as a matter of 
course to the land which had been in 
possession of Hakim sinca before the 
adoption. The next instance, elicited by 
the cross examination of the defendants’ 
witness Budh Singh, isthat one of Jogendar 
aud is 
alleged to have succeeded collaterally in 
Khazana’s family. This instance, however, 
is not supported by any documentary 
evidence and admittedly no mutation in 
respect of this succession has yet been 
effected. Then there are two instances cited 
by Mangal Singh (D, W. No. 5). Tha parties 

e . 
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concerned in those instances were not Gil 
Jats but.Dhillon Jats,and onesof the in- 
stances was a dispute finally settled by 
the judgment of this Oourt, in Khushi 


“Ram 4, Mangal Singh (1), where it was 


decided on the evidence in the “case 
that while they do not succeed in the 
presence of brothers to their father’s 


estate, Dhillon Jats of the Ludhiana 
District retain. a right of collateral 
succession in their family and do not 


acquire any right of collateral succession 
inthe adoptive father’s family. Mangal 
Singh’s cases, therefore,do not help the 
appellant. 4 

I now come tothe instances in proof of 
which Judicial pronouncements have been 
relied. The first is the case of Uttam Singh 
v. Bhagwana decided on the 2ysth of 
June 1907, by the Additional District 
Judge (old style) of Ludhiana. Thereis noth- 
ing on thé record to show that parties in 
‘that case were Gil Jats. The second case 
is Jiwa v. Sadda decided by the Munsif, 
First Olass on the 4th June, 1919. Here the 
parties were Bundher Jats. The judg- 
ment in thecase was relied upon as an 
instance in Khushi Ram v. Mangal Singh 
(1) to which reference hasalready been made, 
As evidence in the present caze that in- 
stance is not of any considerable value, 
Another instance put forward for the appel- 
lant is the judgment in Sher -Singh v. 
Nehal Singh, by the District Judge of 
Ludhiana, dated the 23rd of October, 1922. 


The decision in that case was apparently ° 


based upon the Riwaj.i-am of 1882, which 


. has been superseded by the current Riwaj- 


tam of 191lin which considerable doubt 
is thrown upon the correctness as a whole 
of the statement in the previous riwaj-i-am 
regarding’ rights of succession enjoyed by 
adopted sons. The last judicial instance 
referred to on behalf of the appellant is 
that of Sucha Singh. That was an order 
passed by the Collector in mutation pro- 
ceedings on the 29thof May, 1925. It is 
not clear from the order to which got the 
parties concerned belonged. Moreover, it 
was found there by the Oollector that 
Sucha Singh, the adopted son, had, as a 
matter of fact, not succeeded his natural 
father and, therefore, must be held entitled 
to succeed in his adoptive father's family 
collaterally. Lastly Mr. Watheshar Nath 
relies upon the four instances Nos. 67, 68, 69 


(13 96 Ind, Cas, 788; A, L R, 1925 Lab, 630; 8 Lab 
8, . + a 
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and 70 cited in answer to question No. 6 
in the current riwaj iam. These instasces 
were also placed before this Court in Khush. 
Ram v. Mangal Singh (1), Instance No. 67 
isin favour of the appellants. There the. 
adopted son apparently succeeded to his 
natural father’s inheritance equally with, 
his brothera and also succeeded collaterally 
as a representative both of his natural and 
his adoptive father. The family was one 
of Chima Jats of Jangpurand there is no 
reason to suppose that the peculiar custom 
followed by Chimas of that village obtains 
in the family of the parties in this. case., 
Instance No. 68 also appears to be the 
case where an adopted son succeeds collate- 
rally in his adoptive father’s family. But 
the family was a Hindu Jat family of 
Mandiani. Instance No. 69 again was one 
of succession among Samra Jatsof Mauza 
Gorsian Makhan. From the. judgment of 
Khushi Ram v. Mangal Singh (1) it would 
appear that the facts in instance No. 70 
were incorrectly stated by the Settlement 
Officer. 

I have here reviewed the whole of the 
evidence upon which the learned Counsel 
for the appellant relies, I find it wholly 
insufficient to prove the special and peculiar 
custom alleged to prevail in the family of 
the parties. 

The appealis accordingly dismissed with 
the costs, | < 

R, L. Appeal dismissed, 

e 


esate 


CALCUTTA HIGH COURT. 
Oivit ReFgeence No, 4 or 1927, 
January 17, 1928. 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and 
e Mr, Justice Graham, 
Musammat MAOHUNI BIBI—Appticant 


. versus 
JARDINE MENZIES & Oo. 


—OpposiTs PARTIES, 

Workmen's Compensation Act (VIII of 1923), s. 12 
— Principal, meaning of—Contractor sub-letting 
ehis contract—Death of sub-contractors workman— 
Principal's liability to pay compensation—Right to 
indemnity against contractor—Contractoi*s right to 
indemnity against sub-contractor. 

Where A, who*had undertaken work which was 
ordinarily part of his trade or business contracted 
with B for the execution of a part of the work, and 
B similarly contracted with C for the work he had 
contracted fée, and one of C's workmen was ‘killed 
by an accidents . 


. 
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Held, (4) that the principal, for purposes of s. 12 
(1) of the Workmen's Compensation Act, was eå and 
that 4 was, consequently, jiable to pay compensation 
, under the Act; i 
* (2) that A was entitled to be indemnified by B 
to whom he had entrusted the work; 
. (3) that B could not obtain indemnification from G 
under the Act, his proper jemedy being to seek 
redress in the Oivil Court. 


* Reference under s. 27 of the Workmen's. 
Compensation Act of 1923, from the Com- 
missioner for Workmen’s Oompensation 
Bengal, dated the 20th May, 1927. i 

Mr. Harendra K. Sarbadhikary, Babus 
Subodh Chandra Duttand Hari Prasanna 
Mukerji, for the Applicant. 
“ JUDGMENT.—This is a reference by 
the Commissioner for Workmen's Com- 
pansation, Bengal, under s. 27 of the 
Workmen's Compefisation Act (PIE of 
_ 1923), and arises out of certain proceedings 

which are now pending before the Commis- 
sioner under the Act. : 

The facts appear to be shortly as 
follows:— 


Messrs. Jardine Menzies & Co., Architects 
and Building Contractors, undertook to do 
iron-work in connection with the erection of 
a Garage in Central Avenue, and for that 
purpose entered into a contract with one 
Amulya Charan Aich. On the 12th December 
last, while a Khalast named Golab Khan, 
now deceased, the husband of the petitioner 
in this case, was at work on the premises 
and was engaged in hoisting a beam, an iron 
column post fell upon him, resulting in fatal 
injuries. The widow of the deceased , 
thereupon applied before the Commissioner 
for an order on Messrs. Jardine Menzies 
& Oo., to deposit the sum of Rs. 900, 
as compensation for the death of her 
husband, 


Messrs, Jardine Menzies & Co., filed a 
written statement denying their liability 
and submitting that, if they were found to 
be liable to pay compensationeto the 
applicant, they were entitled under s. 12 to 
be indemnified by Babu AmulyaCharan 
Aich with whom they alleged they con- 
tracted for the performance of the work on 
which the deceased was said to have been 
engaged. Babu Amulya Charan Aich was 
accordingly served with notice as provided 
by the -Rules under the Act, and duly 
appeared by Pleader and filed a written 
statement in which he stated that Mesers. 
Jardine Menzies & Co., engaged one N. 
Bhuttacharya as gontractor for the iron-work, 
who again engaged him (Amsilya Charan 
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Aich), who in turn engaged Ishak Mia and 
Maniruddi jointly as contractors to-do the 
iroh-work.’ The proceedings, as’ already 
stated, are pending before the Commissioner,, 
and,inthe meanwhile, he has submitted this 
reference, inviting our decision upon a 


+ question of law which he has formulated as 


follows bearing upon the application of s. 12 
of the Act: 

“A undertakes work which is ordinarily 
part of his trade or business. Fer the 
purpose of his trade or business he con- 
tracts with B for the execution of part of the 
work. B similarly contracts with C for the 
whole or part of the work he himself has 
contractede for. One of Cs workmen is 
killed by accident. 

1. Who, for the purpose of s.12 is the 
principal? aa 

2, If-A is the principal, and is found 
liable to pay’ compensation, by whom is 
he entitled to be indemnified? If by B, then 
is Bin his turn entitled to be indemnified 
by C?” 

We have considered the relevant see- 
tions of the Act and our decision on 
the two points referred is as follows:— 

1. The principal for the purpose of s. 12 
is A, in other words, in this ease Messrs, 
Jardine Menzies & Co, - 

2. Messrs. Jardihe Menzies & Oo., being 
the principal, are entitled to be indemnified 
by the contractor to whom they entrusted 
the work.” That this is so is clear from the 
terms of s. 12 (1) of the Act. Whether, how- 
ever, Messrs. Jardine Menzies & Co. entered 
into the contract with Amulya Charan Aich 
as alleged by them, or with N. Bhuttacharya, 


as claimed by Amulya Charan Aich, ie, of’ 
course, & question of fact for the determina- , 


tion of the Commissioner, 
As regards the further question, whether 
Bis entitled in turn tobe indemnified by C, 
the Act does not appear to provide for such 
a contingency. The contractor referred to 
in sub-s. (2) of gs. 12 is the contractor who 
contracts directly with the principal as 
defined in s. 12 (1). If there is any, further 
sub-letting of the contract indemnification 
cannot be obtained under the Act and must 
be sought by recourse to the Civil Court, 
Ii may be, as observed by the learned 
Commissioner, that to hold C liable to in. 
demnify A would be the construction most 
workable ine practice, and that it would 
avoid litigation. We cannot, however, read 
into the Act something that is not to be 
found there. s 
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Let the papers be returned totke Com- 
missioner with our opinion. 
A. . Reference unsweretl. 
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OUDH CHIEF COURT. 
Givin Miscettanzors APPEAL No. 31 
oF 1928. 
August 24, 1928. 
Present: —Mr. Justice Misra and Mr. Justice 
. Nanavutly. š 
Chaudhri RASUL BAKHSH—APPLICANT— 
APPELLANT 
versus 
GULAB RAI anp OTHERS— 


Opposite PARTY— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 10, 26, 58 
—Application for insolvency—~Proof of inability to 
pay debts—Order of adjudication—Fraudulent nature 
of transfers, proper stage for enquiring into. 

At the initial stage of an application for insolvency 
the enquiry should be confined merely tothe ques- 
tion whether the insolvent is unable to pay his 
debts. This could very well be ascertained by find- 
ing out what are the assets of the insolvent and 
what are his debts. Ifthedebts entered in the list 
‘attached. are not bogus debts and if it is found that 
the property which the insolvent is possessed of is 
not enough to pay his dekts, he would be entitled to 
present the application for insolvency under s. 10 
and the “Court will be bound to adjudicate him as 
insolvent under s. 25 of the Provincial Insolvency Act. 
If it is brought to the notice of the Court that the 
insolvent has transferred some property with the 
intention of defeating the creditors, the Court can 
direct the Receiver to take possession of such pro- 
perty and declare the transfer to be bad and not 
binding on the creditors under s. 53 of the said 

e Act. This would be a matter relevant to the pro- 
ceedings taken after the insolvent has been adjudged 
“as such and not at the initial stage. [p. 2], col. 


1. 

A 6 imbentlon of the Legislature in adding the words 
“unless heis unable to pay bis debts’ in s. 30 of 
the Provincial Insolvency Act, is that if a Court 
finds that a debtor has failed to establish this 
preliminary condition he cannot be held to be an 
insolvent and, therefore, is nob entilled to be ad- 
judged as such, In arriving at a conclusion re- 
garding this matter it would not be relevant to 
consider whether a particular transfer made by the 
insolvent was bona fide or otherwise. This must be 
reserved for a subsequent stage to ke dealt with 
under s. 53 of the said Act. [p. 21, col. 2.] 

Laxmi Bank, Limited v. Ramchandia Narayan 
Apte (1) and Chhatrapat Singh Dugar v. Kharag Singh 
Lachmiram (2), relied on. 


Miscellaneous appeal againet an order of 
the First Additional District Judge, Luck- 
ee at Bara Banki, dated the 13th April, 
1928: 


RABUL BARBSH V. GULAB RAT, 
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Mr. M. Wasim for Mr. Khaliquzzaman, 
for te Appellant. 

Mr. Radha Krishna, 
ents, 

. SUDGMENT.—This suit arises out of 
insolvency proceedings. One Chaudhri Rasul 
e Bakhsh presented his application to the 
Court of the Adgitional District Judge of 
Lucknow, at Bara Bankifor being: declar- 
ed aninsolvent. Theapplication was pre- 
sented on the 3rd of March, 1928, Along 
with the application the insolvent gave a 
list containing his debts, which according 
to that list amount to Rs, 9,679. He has 
aleo attached along with his application’ 
another list containing moveable and im- 
moveable property of which he alleged tbat 
he wampossesced. The’ value of the eaid 
properly as givenin the list amounts to 
Rs. 271-8. 

There are three creditors whom he made 
parties to this application, namely, Gulab 
Rai, Balgovind and Guley Ram. The debts 
entered in the list attached to the peti- 
tion are alleged to be in favour of these 
three creditors. A notice of this applica- 
tion wasissued to all the creditors who 
were present in his Court on the 13th of 
April, 1928. On that date the applicant 
entered intothe witness-box and deposed 
‘on oath thathe was indebted tothe extent 
of about Rs, 10,000 and was unable to pay 
his debts as his assets were not worth 
more than Rs. 250. He also stated that the 
list of the debts and of the assets fiked by 

ehim was a correct one and that ke had not 
concealed any property. The petitioner was 
ercss-examinedcn behalf of the creditors 
and certain facts were elicited from the 
statement of the insolvent. The learned 
Additional District Judge on the strength 
of these statements bas held that the applica- 
tion presented by the applicant was not a 
bona fide one nor was he satisfied that the 
applica#t was unable to pay his debts, 

Against that order the insolvent kas 
lodged the precent appeal. On behalf of 
the ele bet itis contended that the finding 
ofthe Jearned Additicnal District Judge 
that he (the insolvent) was unable to ray 
his debts was not justified on the eviderce 
on ihe reccrd. It wesfurther urged cn his 
behalf that ifthe applicant had céncealed 
any property ita was open tothe Court to 
ecnsider thismatter ata later stage when 
the insolvent applied for a discharge under 
s. 42 of the Provinciale Insolvency Act 
(V of 1920), ° i 


ew. 


for the Responds, g 
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After hearing the parties in this case we 


avaofopinion that thé materials placed before 
the learned Additional District Judga were 


notenough tolet him come to the conelusion 


+ that it was established that applicant was 


able to pay his. debts. “At this stage the 


> enquiry should bs confined, in our opin- 


ion, merely to the question whether the 
insolvent was unable to pay his debts. 
This could very well bs ascertained by 
finding out what the assets of the insolvent 
are and what are his debts. If the debts 
entered in the list attached to the applica- 


- tion-are not bogus debts and if it is found 


that the property which the fasolvent is 
now possessed of is not enough to pay 
his debts he would clearly be entitled to 
pressnt the application for insolvency 
under s. 10,and the Court will be bound 
to adjudicate him as insolvent under s. 25 
of the Provincial Insolvency Act. If it is 
brought to the notice ofthe Court that the 
insolvent has transferred some property 
with the intention of defeating the credit- 
ors the Court can diract the Receiver to 
take possession of such property and 
declareths transfer to be bad and not 


‘binding on the creditors under s. 53 of the 


said Act. What we mean to suggest is 
that this would be a matter relevant to thg 
proceedings taken after the insolvent has 
been adjudged as such and not ab the 
initial atageat which the proceedings were 
in the, present case before the learned 
Additional District Judge ; 

We are fortified in this view of law by 
the decision of their Lordships of the 
Bombay High Court reported -in the 
casa of Laxmi Bank, Limited v. Ram 
Chandra Narayan Apte(1) and by a de- 
cision of their Lordships of the Privy 
Council reported as Chhatrapat Singh Dugar 
v. Kharag Singh Lachmiram (2). 

We arefully aware that these cages were 
decided under the old Act but they are 
a useful guide in determining the question 
as to what would be the proper stage at 
which the fraudulent acts of insol¥ent and 
the mala fide transfers made by him are 
to be enquired into by the Court. It 
appears to us that the intention of the 
Lagislasurein adding the words “unless 
heis unable to pay his debts” ins. 10 of 

(1) 67 Ind. Oas. 238; 4$ P. 757; 24 Bom, L. R. 292; 
A. 1. R. 1922 Bom. 80. 

(2) 39 Ind. Cas. 788; 440. 535; 21 M. L. T. 36; 15 
A. Is. J. 87; (1917) MEW. N. 100; 32 AL. J. 1; 19 Bem. 
L, R. 174; 25 O, LJ. 215; 21 O. W. N. 497; 10 Bur, L. 
T, 25; 44 I A. 11 (Ë, 0). 
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the Provincial Insolvency Act MV of 
1920) wasthat if a Uourt found that a 
debtor had failed to establish this prelimie 
nary condition he could not be held tọ be an 
insolvent and, therefore, was not entitled to 
be adjudged as such. It must, however, be 
borne in mind that in arriving at a conclus- 
ion regarding this matter it would not be 
relevant to consider whether a particular 
transfer made by the insolvent was bona 
fide or otherwise. This, as we have remark- 
ed above, must be reserved for a subse- 
quent stage. We have examined the 
record in this case and find that apart from 
the examination of the insolvent no parti- 
cular opportunity was given toany of the 
creditors to prove that the insolvent was 
really in a position to pay his debts. Nor 
was one given to theinsolvent to show that 
the real nature of his position in regard to 
the alleged brick kilnin respect of which 
he was alleged to have received some 
money actually was. In the ends of justice 
we, therefore, think it necessary that in 
order to arrive at a correct conclusion 
regarding this matter of the inability of the 
insolvent to pay his debts, the learned 
Additional District Judge must give a full 
opportunity to the insolvent and 40 the 
creditors named inthe application to prove 
their respective cases. If on an enquirv the 
learned Additional District Judge ‘arrived 
atthe conclusion thatthe insolvent is unable 
to pay his debts he should adjudicate him 
as such, otherwise he would ba justified 
in dismissing his application of the ground 
that he had failed toestablish the prelimi- 
nary condition. We, therefore set aside’, 
the order of the learned Additional District | 
Judgedated the 13th of April, 1938, by which 
he dismissed the applicant’s application for 
insolvency and direct that the said applfca- 
tion be again restored to its original 
numberand decided in ascordance with 
law asindicated above. The costs of these 
proceedings will be the costs in ths case, 
G, H. Order set aside, 
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., CALCUTTA HIGH COURT. 
“> GIVE Appaan No, 1914 oF 1925. ° 
7 >r OOO May 16, 1928. 
‘Present:—Juatice Sir Zahhadur Rahim 
“Zahid Suhrawardy, Kr., and 
nee? Mr. Justice Jackson. 
‘\.. BEOHARAM CHATTERJEE 
... AND ANOTAER—PLAlNTIFF3—APPELLANTS 


z VETSUS 
BENODE BEHARI CHATTERJEE 

` AND OTHERI—DareNDAyTs—ResponpENTS. 

Injunction—Mandatory  injunction—-Effect of 
laches. 

It is a settled principle of law upon which manda- 
tory injunctions are granted that the party who 
claims relief must be active and prompt. He must, 
when the injury begins, protest against it, and if 
his- protests are not listened to he should follow it 
up by a suit in Oourt praying for an injunction 
agate the defendant so that further injury may not 

ə done. 


_ Benode Coomaree Dossee v. Soudaminey Dossee (1), 
referred to. 


Appeal from a. decree of the Additional 
Pe udge, Howrah, datedthe llth June, 

Messrs. Gunoda Charan Sen‘and Urulkram- 
‘das Chakrabarti, for the Appellants. 

Messrs Sarat Chandra Basak and Hara- 
dhone Chatterjee, for the Réspondents. 

JUDGMENT.—This appeal is directed 
against the decree of *the lower Appellate 


Oourt dismissing the" plaintiffs’ suit which’ 


: was one for declaration of title and fora 
mandatory injunction against the defend- 
ants directing them to remove a portion of 
their privy which they have built upon 
the eymali drain. The first Court decreed 
„the plaintiffs’ suit on the finding that there 


< was an encroachment by the defendants on 


the ejmalt drain, The lower Appellate 
Court is of opinion that the, plaintiffs have 
failed to proye that there was any encroach- 
_ment by the defendants upon the ejmali 
drain, and this view it has been induced 
to hold by the fact that the present 
position of the drain was not demarcated 
in any of the maps prepared in the cage. 
It appears that in 1904 a partition of the 
joint properties was made through Court 
between the ancestors of the parties. The 
disputed drain was left ejmali and it has 
been remarked by the lower Appellate 
Court that it is difficult to determine for 
what purpose, This ejmali drain runs along 
the eastern side of the defendants’ preinises. 
The maps _Prepared in the case do not 
show that itin any way touches the plaint- 
iffs. premises. In 1209 the mother of the 
present plaintiffs instituted a suit against 
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defendants Nos. 1 and 2 and another fora 
declaration that the” disputed drain was 
the joint property of the parties and for a“ 
permanent injunction restraining the 
defendants from including the drain in‘ 
“their homestead. That suit was decreed on 
‘llth November, 1999, but the. mandatory” 
injunction prayed therain was disallowed. 
It is not necessary to go further into the 
details of the litigation between the parties. 
It appears that in 1920 the defendants 
began to erect a privy encroaching upon 
the drain as alleged by the plaintiffs. In 
1921 the decree in the plaintiffs’ mother's’ 
suit was executed. No atlempt was made 
to remove the encroachment by the defend- 
ants which, according “to the evidence in 


-the case as found by the learned Subordi- 


nate Judge began sometime in 1920. 
The present suit was instituted in 1922, 
Onthesefactsthelearned Subordinate Judge 
has held that the present suit was barred 
under O, XXT, r. 32, Civil Procedure Oode. 
In my judgment the view taken by the 
learned Judge of tha application of O. 
XXI, r. 32, is not correct and that the suit 
does not necessarily fail because in the 
previous execution proceedings the decree- 
holder did not complain against the 
“encroachment made by the defendants. 
The next question in the case is whether 
under the circumstances of the case the 
plaintiffs areentitled to the relief claimed by 
themin the suit. Ihe learned Subordinate 


e Judge has held thatthe local investigation 


by the Commissioners has not been satisfac- 
tory as they have not depicted on their maps 
the locetion of the drain as it stands at pre- 
sent. He, therefore, finds himself unable to 
say that there has been any actual encroach- 
ment by the defendants on the -ejmali 
drain. Ifthe matter had rested here we 
would have felt inclined toask the Judge 
to re-consider his decision and, if necessary, 
aftera fresh investigation. But the real 
relief which the plaintiffs claim in this 
case is mandatory injunction, namely, an 
order upon the defendants to demolish 
the portion of the privy which they 
have erected upon the ejmali drain, 
This relief, in the circumstances of the 
present case, they are not entitletl to get. 
The encroachment according to the evidence 
of the plaintiffs themselves began in 19:0. 
There was a verbal protest, but no further 
action was taken in tha matter, Long 
after the completion of the structure the 
plaintiffs have brought this’ suit and claim 
nahn i 
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that itshould be removed. This isa relief 
which they are no? entitled to as a matter 
of right. [tis an equitable ralief and one 
of the principles on which such relief is 
granted is that the plaintiffs must show 
diligenca and should” not be guilty of 


* laches. Under s. 56 (j), Spscific Relief Act 


an injunction cannot be granted when the 
conduct of the plaintiff or his agent is 
such as to dissntitle him to any assistance 
from Oourt. Itia a settled principle of law 
upon which mandatory injunctions are 
granted that the party who claims relief 
must baactive and prompt. Həmust when 
the injury begins protest agaifist it, and if 
his protests are not listened to he should 
follow it up by ae shit in Court .praying 
for aninjunction against the defendant so 
that further injury may not be done, 
Benode Coomaree Dossee v, Soudaminey Dos- 
see (1): Woodroffe on Injunction, 4th Edi- 
tion 113, 

In our opinion the conduct of the plaint- 
iffs has been such as to disentitle them to 
any relief, They have further failed to 
prove that they have in any way been 
injured by the act of the defendants excapt 
that it is an encroachment upon the ejmali 
drain. They may have other remedies open 
to them which we need not suggest; but 
they are not, in the circumstances of this 
case entitled to claim thatthe privy put 
up by the defendants should be demolish- 
ed, shat is the principal relief which 
they claim and sinca in our opinion they 
are not entitled to any such relief it is not 
necessary thatany investigation should be 
madeas tothe nature of the encroachment 
alleged to have been made by “the defend- 
ants on the ej7mali drain. 

The learned Subordinate Judge had 
dismissed the plaintiffs’ suit, Bat itap- 
pears that one of the claims in the suit 
was for declaration of the plaintiffs’ 
ejmali title to the drain. This was not 
denied by the defendants and theeplaintifis 
at any rate are entitled to get a declaration 
to that effect, s 

The result is that this appeal is allowed 
and the decrees of the lower Appellate Court 
confirmed with the modification as stated 
above“ But inthe circomstancesof the casa 


we do not allow any costs. 
A. Decree modified. 


(1) 16 O. 252. 
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ALLAHABAD HIGH COURT, 

* Sxoonp Orvi, ArrsaL No. 690 or 1925. 

November 25, 1927. 
Present:—Mr. Justice Dalal.’ 
RAM BALI SINGH AND an oTHER— 
APPELLANTS 
V2TSUS 

Sheikh ALI AHMAD—Responpent. 
Transfer of Property Act (IV of 1882), s. 8L—~ 
Usufructuary  mortgage—Deposit by mortgagor— 
Mortgagor's right to possession from dates of de- 


posit. 
A mortgagor who deposits the correct amount due 


to his mortgagee is entitled to resume possession of ° 


tha property from the latter as proprietor, as soon 
assuch deposit is made. 

A mortgafor who makes a valid deposit and takes 
p2aceful possession of the property is not, therefore, 
liable to pay rent or mesne profits to the mortgagee 
he the date ofthe passing ofa decree for redemp- 

lon. 

The provisions of s, 8Lof the Transfer of Property 
Act are applicable by analogy, to usufructuary mort- 
gages. 

Second appeal from a decree of the 
Subordinate Judge, Azamgarh. : 

JUDGMENT.—The plaintiff was mort- 
gagor and the defendant was usufructuary 
mortgagee of certain plots of land. On 
4th June, 1919, that is, in the year 1327 
Fasli, the plaintiff deposited the money 
due on the mortgaga for payment: to the 
original morigagaė and subsequent trans- 
ferees (the sum of R3. 1,250) and took 
possession of the property, When the 
money was not removed he brought a suit 
for redemption and did notinclude therein 
a claim for profits from the date of deposit 
becausa he had already takan possession 
and was himsəlf realising the profits sub- 
sequent tothe date of deposit. After con-, 
testing, the suit forredemptionjwas decreed.» 
It was held that Rs. 1,250 wasa sufficiente 
deposit. A decree. for redemption was 
passed but not one forsale’ in” the alter- 
native, because the plaintiff had already 
obtained possassion of the mortgaged land 
and ths mortgage money also had been 
deposited. 5 

As usually happens, the suit for redemp- 
tion was protracted and the decree was not 
paszed till 25:h June, 1923, that is, in the 
year 1339 Fasli. The dsfendant thereupon 
treated the plaintiff as a traspasser for 
the'years 1328, 1329 and 1330 Fasli, and 
sued for the resovery of rant for that 
period uader s. 340f the old Tenancy Act, 
The plaintiff claimed that he was proprietor 
and not a tenant during the years in suit 
and was referred to ths Civil Court to 
obtaina declaration. In the civil suit the 


trial: Court: decided in his favour, but the 
decree -was reversed by the lower Appellate 
Court. This is a ceecond appeal. Iam of 
epinion that the decree of the trial Court 


- wae correct, As soon as money is deposit- 


ed, if the amount happens to be correct, 
the mortgagor is entitled to resume posses- 
sion of the property as proprietor. This is 
apparent from the provisions of s. &4 which 
apply to asimple mortgage. 
name-pfinciple toa usufructuary mortgage, 
the mortgagor, if the amount deposited is 
correct, beccmes entitled to recover the 
profits of the property as scon as a dopcsit 
is made. The mortgagor was ,formerly 
the owner of the property and by deposit 
became entitled to realise the profits of 
the property, so.itis not apparent what 
qualifications of a proprietor would be 
wanting in himif,on making the deposit, 
e happened to take possession of the 
property peacefully. Itis quite true that 
a different situation would arise if the 
deposit was not sufficient but deficient, 
and under the circumstances the mortgagor 
would not be entitled to obtain the entire 
profits of the property. It was because the 
mortgagor had taken possession that he 
did not apply in the redemption suit for 
recovery of profits which he would have 
done if he had not been in possession. It 
was argued by Mr. Mukhtar Ahmad that 
merely by making a deposit the mertgagor 
does not become entitled to possession of 
property. In my opinion sucha negation 
cannot be accepted under the law. If the 
mortgagor does not become entitled to 
ossession it would follow that he would 
not be entitled to recovery of profit, but 
«the law definitely states on the analogy of 
the provisions of s. 84 of the Transfer of Prc- 
perty Ast, thattas soonas depozit is made 
it would bethe mortgagor, and not the 
mortgagee, who would be entitled to realise 
profits. It was questioned why, if the 
plaintiff had got all he wanted he should 
have preceeded with a suit for redemp- 
tion. There was every reason; there had 
been transfers subsequent to the mortgage 
and the plaintiff naturally desired an 
authoritative pronouncement as to the per- 
sons entitled to recover the money de- 
posited by him. The suit was directed to 
that matter.and not to the question cf 
possession. E 
` The principle of law enunciated in Ram 
Din v. Bhup Singh (1) supports the view 
. (1) 80.4, 225; 5 A, L. J..192; A, W. N. (1908) 96, 
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that the provisions of s. 84 would, by 
analogy, apply to usufructuary mortgages, 
and that a mortgagor, on making a deposit °° 
would be entitled to recover profits. The 
entire claim for profits up to the date df: 
redemption has to be settled in the re- 
demption suit, and there cannot be asub- “ 
sequent separate “suit on the subject. In 
a Single Judge ruling reported inthe same 
volume at page36a learned Judge held 
that in a suit for redemption there ought 
to bea complete and final settlement of 
all accounts between the mortgagee and 
the mortgagor right up to the time of - 
actual redemption Kashi v, Bajrang Prasad 
2). 
re gside the decree af the lower Appel- 
late Court and restore the decree of the 
trial Court with costs throughout. 

A. e Appeal allowed. 
(2) 30 A. 36; 4 A. L. J. 763; A. W. N. (1907) 281, 
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CALCUTTA HIGH COURT. 
ÅPPEALS FROM APPELLATE DEORBES Nos. 767 
To 770 or 1924, 

. July 13, 1926. 

Present:—Mr. Justice Suhrawardy 
and Mr. Justice Graham. 
ANUKAL CHANDRA CHAKRAVARTI 
AND oTHERS— DEFENDANTS—APPELLANIS 
versus 
Tus CHAIRMAN or 18nE DACOA 
DISTRICT BOARD—Ptarntire 

5 — RESPONDENT. 

Limitation Act (IX of 1908), s. 22, Sch. I, Art. 146A 
—Suit for recovery of possession of land left on 
both sides of road—Limitation—‘Road,’ meaning of 
—Pleadings—Amendment—Suit by ‘Chairman of Dis- 
trict Board’ —Amendment of name of plaintiff to ‘Dis- 
trict Board’ after limitation, effect of. 

The word ‘road’ in Art. M6A of Sch. I to the 
Limitation “ict includes the portion which is used 
as a road as alsothe lands kept on two sides as parts 
of the road for purposes of the road. [p. 26, col. 1.) 

R. v. Wright W and Turner v. Ringwocd Highway 
Board (2), raferréd to. © |. ; 

Section 22 of the Limitation Act applies only to 
cases where a new plaintiff has been introduced 
and isnot applicable in cascs where there is only an 
amendment with regard to the description of the 

laintiff. [ibid 
= Where h ket was instituted on behalf ofa Dis- 
trict Board by the Chairman of the Board and the 
plaint was amended*subsequently by inserting the 
name of the District Board itself as the plaintiff : 

Held, that the amendment did not introduce a new 
plaintiff but effected only a change et description apd 
s. 22 of the Limifetion Act did not apply. [tbid.] 

Appeals against the decrees ‘of the Sub- 

e. ` 
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ordinaje Judge, Fifth Court, Datca, 
dated the 2ist of November, 1923, confirm- 
ing tko:e of the Munsif, First Court, 
yang, dated the 18th of September, 


Babus Prakash Ch. Pakra’shi and Satindra 
Nath Khasnobis for Babu Nil, Kanta Ghose, 
for the Appellants. 

Dr. Naresh Ch. Sen Gupta and Babu 
Asitaranjan Ghose, for the Respondent. 

JUDGMENT. 

Suhrawardy, J.—The suits out of 

which these appeals have been brought 


wére instituted by the District Board 
of Dacca to eject the defendants-ap- 
in suit on the 


pellants from the land 
ground that the iad belonged to 
the District Board as part of a public 
road from Danga to Kaliganj and that 
-the defendants had trespagsed into and 
encroached uponthem. Both the Courts 
below decreed tho plaintiff's suits. Out 
of the five suits instituted which were 
heard together, one was partially decreed 
and there is no appeal before us arising 
from it. . 

The first question that has been argued 
on behalf of the appellants is whether 
Art, 146A of the Limitation Act applies 
to these cases, ;The defendants claimed 
title to these lands firstly, on the ground 
that they belonged to their taluks and 
tenancies. It has been found by both 
the Oourts thatthe defendants have failed 
tə prove this. In the alternative they 
claimed title to the lands on the ground 
of adverse possession against the plaintiff. 
With regard to three out of the” four 
suits from which these appeals arise the 
finding ofthe learned Subordinate Judge 
- in the lower Appellate Court is that no 
question of adverse possession arises, the 
huts having been built or other acts of 
possession exercised over those lands Within 
12 years of the institution of the suits, 
In Suit No. 1074, it was tried to rove 
that formerly there were houses of, pro- 
stitutes by the side of the road includ- 
ing the disputed lands. Oneof the defence 
witnesses said that the tatties were put 
up ‘about 30 years ago. Ha was examin- 
ed two years after the institntion of the 
suit. Thelearned Subordinate Judge ac- 
cordingly observes that even if this evi- 
denca be true, the defendants’ adverse 
possession would extend only to %8 years. 
He has accordingly applied Art. 146A 
and held that as the defendants have 


25 
failed to prove possession for 30 years 
the “plaintif's right in the land” has 


not been extinguished. The learned Sub- 
ordinate Judge does not accept the witness's 
statement to be true but for the pvr- 
pose of the application of the law be 
assumes it to be so. If the appellants 
suceeed in showing that Art. 146A deces 
rot apply, it should necessitate a remand 
for the determination of the question of 
limitation in Suit No. 1074. The plaintiff's 
case is that the lands in suit together 
with the lands forming the aetual patt- 
way were acquired for the purpose -of 
building a toad. That road was buil: : 
but the side lands which are the lands 
in suit were kept fallow for the purpose 
of mending the road by taking earth frem 
them to meke necessary repairs, It is 
accordingly argued on behalf of the ap- . 
pellants that the landsin suit cannot be 
said to be public street or road or any 
part thereof” within the meaning of Art, 
146A. On the other hand it is argued 
on behalf of the respondent that “road” 
is not limited to the portion actually 
used by passers-by, but includes such 
land as might be necessary to make a 
public thoroughfare and so is a parf of 
the street in actual use.. The word “road” 
has not been defined in any of the Acts. 
The definition of “street” in the Calcutta 
Municipal Act of 1923 is extremely meagre 
and does not help us one way or 
the other. The term, however, has been 
defined in s. 4 of the Bengal Village 
Self Government Act of 1919 where it is 
said to mean “any road, street or passage 
whether a thoroughfare or not, over which 
the public have a tight of way.” The 
evidence in the case which has Beene acy 
cepted by both the Courts below is that 
the lands in suit together with the land 
over which the main thoroughfare ‘runs 
were acquired by the Government some- 
time ago and made over to the District 
Board for making the road. The District 
Board made the road leaving portions 
of theland ou both sides of the road 
for the purpose of repairing it. It can 
therefore, be said that the lands in suit 
wers lards used for the purposes of the 
road ; and it may further be assumed that 
if necessity arises in future these lands 
may be utilised forthe purpose of widen- 
ing the road. The expression “road” oy 
“highway” bes been considered in many 
cases in England and*it seems that the 
e 
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inberprètation put there is not confined 
to the portion’ actually used by the public 
but it extends also to the side lands. 
See the cases of R. v. Wright (1) and 
Turner v. Ringwood Highway. Board 
(2). I am not prepared tv put «a 
-too narrow meaning on the expression 
“publie street’ or “road” in Art. 146A, 
as it is intended to safeguard the interest 
of public bodies which are not expected 
to be as vigilant over their rights as 
private individuals. JI am of opinion 
that “road” in that Article includes the 
portion which is used as road as also 
the lands kept on two sides as parts 
of the road for the purposes of the road. 
I accordingly hold that Art. 146A app- 
lies and on the finding of the learned 
Judge Suit No. 1074 is not barred by 
limitation, i 
In connection with this matter an objec- 
tion is taken with regard to the amendment 
of the plaint, Itappears that the plaint was 
filed on the 15th September, 1921. At the 
time of the hearing of the argument by the 
first Court objection was taken tbat the 
plaintif was wrongly described, the plaintif 
in the plaint having been described as 
Chairman of the District Board of Dacca, 
whereas under 8,20 of the Bengal Local 
Self-Government Act (III of 1885) the 
District Board isa corporate body and is 
entitled to sue in its own name. The 
Munsif disallowed the objection at that late 
stage but the Subordinate Judge on the 
objection of the appellants allowed the 
amendment of the plaint in the Appellate 
Court, It is argued that limitation should 
be eounted from the date of the amend- 
ment and not from the date of the institu- 
tion of tbe suit. I do not think that this 
‘objection ought to prevail. The amend- 
ment was made under O. I, r, 10 subject to 
the Lawof Limitationas contained in s. 22of 
the Limitation Act. Section 22 has been held 
to apply to cases where a new plaintiff has 
been introduced and is notapplicable in cases 
where there is onlyan amendment with 
regard to the description. of the plaintiff. In 
the present case the real plaintiff has all 
along been the District Board. Tae 
amendment, therefore, does not introduce a 
new plaintiff. This objection is raised in 
Suit No. 1074 where, it may be said that at 
the time of the amendment according to the 


, (1) (1832) 3 B. & Ad. 681; 1 L. J. M, 0.74; 110 B. R- 
348: 37 R. R. 520. 
(2) BTA 9 1. 418; 2beL. T. 745718 Y 
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evidence of the defence witness referred 
to above, the defenfants were in possession 
for 30 years. It is also’ argued that sorties 
schedules were also amended by changing 
the boundaries. What happened was that 
after the instithtion of the suit, a Commis- 
sioner was appointed by Court to hold a 
local inspection and prepare a map. In the 
plaint lands were not properly described 
and after the submission of the report by 
the Commissioner the plaintiff applied for 
esrtain alteration in the description of the 
lands. This, in my opinion, does not mean 
an inclusion oflend which was mot the 
subject-matter of the suits instituted. 
Thesa and a few other objections were also 
taken which weré mot raised in the lower 
Appellate Court and we are not, therefore, 
inclined’ to hear them; but as they have 
been pressed on our attention we have given 
our opinion with regard to some of them. 
The last and the most important question 
is with regard to the title of the plaintiff. 
It is argued that there was no sufficient 
evidence of plaintiff's title as has been 
admitted by the Court below and, therefore, 
the plaintifi’s suit must be dismissed. The 
facts proved and the findings come te are 
these :—On the10th February, 1879, a decla- 
ration was made by the Government (Ex. 19) - 
proposing the acquisition of lands includ- 
ing the lands in suit underthe law. A chitta 
was prepared, dated the 22nd January, 1880, 
and a map was also prepared oy the 5th 
April, 1880. It is the plaintiff's case that 
the Government acquired the land about 
which the declaration was made and made 
it over to the District Board for the purpose 
of making the road. The plaintiff has fail- 
ed to prove the actual acquisition and pos- 
session by the Government. It has also 
failed to prove the actual delivery of the 
land by the Government toit. The facts 
proved are that the Government expressed 
its intention to acquire the land, that some 
necessary steps were taken in pursuance of 
that resolution and that years after that 
land was found in the possession of a pub- 
lie body (the plaintiff), In these cir- 
cumstances a Court of fact cannot be said 
to be wrong in presuming that all the 
necessary steps for the acquisition of the 
land and for the transfer of the same to the 
public body were taken. The learned 
Subordinate Judge has relied upon these 


facts as well as upon the evidence of some 


witnesses® for the defendants abott the 
Government paying compensation fer the 
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lands acquired. He alsorelied upon the évi- 
dence of one Madhu Saha who admitted that 
the Government had acquired the lands; and 
we cannot say that he was wrong in relying 
upon the evidence of that witness though he 
was a witness in the case from which thera 
is 'no appeal taken before ys but was tried 
along with the present suits. It is also to 
be noted, as has been observed by the lower 
Appellate Court, that the appellants in the 
present cases did not question the fact of the 
acquisition of the land by the Government: 
but their main objection was that the lands 
in suit were not the acquired lands. With 
reference to this question the learned 
Subordinate Judge held that in the 
absence of anything to the contrary the 
lands in suit were the acquired lands. 
The position was that the defendants 
claimed the lands to be parts of their taluks 
and tenancies and failed to prove it. The 
plaintiff claimed the lands as acquired by 
the Government under the declaration of 
1879. The Court Commissioner re-laid the 
map prepared in 1880 and found that the 
lands in suit were included within the 
land to which the declaration related. Oa 
these facts the Court below has held that 
the plaintiff has succeeded in proving title 
to the lands in suit, and we cannot say 
that his conclusion is wrong. 

The result is that all the grounds taken by 
the appellants fail and the appeals are 
dismissed with costs. 

Graham, J.—I agree. 

A. Appeals dismissed, 
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tract Act (IX of 1872), ss. 17, 19, 78—-Damages for 
defects of title--Principles—Power of Court to tuke 
notice of subsequent acquisition of title by vendor. 


A plea of mutual mistake of fact cannot be raised e 


where the facts were within the knowledge of both 
the parties. [p.29, col. 1.] ii 

. Where a purchaser could with ordinary care have 
discovered that there was a defect in the title, he 
cannot plead that there wasa failure on the part of 
ths defendant to comply with the obligation laid 
nt s. 55 (1) (a) of the Transfer of Property Act. 
10104. 

It is the duty of a prudent purchaser to ascertain 
what the entriesin the Record of Rights are with 
regard to the property which he intends to purchase 
and omission to do so may amount to wilful abstention 
from enquiry or search. [p. 29, col. 2.] 

Athough there is some authority in English Law 
for holding tfat the purchaser is not under an 
obligation to enquire into the vendor’s title and 
that it is the duty of the vendor to disclose all 
defects, a contract for sale of land, the title of which 
is subsequently found to be defective, cannot be set 
aside in India for fraud and misrepresentation on 
the part of the seller where the purchaser could have 
ao the defect with’ ordinary diligence. jp, 30, 
col. 1. 

Where a vendor whose title was defective has 
after the sale, acquired a good title and enred 
the defect, the Court will be justified in allowing 
this subsequent acquisition to be taken into account 
in deciding what relief should be granted to the 
purchaser ina suit for rescission of the contract, in 
which the purchaser is found not entitled to com- 
plete rescission. [ibid.] 

In awarding damages a change of circumstances 
“during the pendency ofthe suit can be taken into 
consideration. [ibid.] ° 
i Wigsell v. School for Indigent Blind (3), referred 

0. 

In awarding damages toa purchaser, the fair rule 
ina case where there is a defect in title, but the 
land is still in the possession of the plaintiff, will 

eto give the plaintiff such compensation as will 
a ae for the defective quality of his title. 

p. 31, col. 1, 

Where the plaintiff has always been in possession 
and his title has since been perfected, without any 
expense on his part, then nominal damages will be 
sufficient. But where the purchase is of building 
lots and the available utility of the land for building 
purposes is considerably affected by the possibiliey 
of further litigation, a substantial sum should be 
awarded as damages. [ibid.] 

First appeal from a decision of the 
Joint First Class Subordinate Judge, at 
Abmedabad, in Civil Suit No, 415 of 
1322, 

Mr.G. N. Thakor (with him Mr, R, J. 
Thakor for Mr. M. K. Thakor), for the 
Appellant, 


Mr. H.V. Divatia, for the Respondent, 


JUDGMENT. 
Fawcett-Actg, C. J.—The plaintif- 
appellant brought this suit against the 
defendant for a refund of Rs. 19,009, the 
amount of consideration that he paid for 
the purchase of a field bearing Survey Nos, 


98 
108-1 and 108-2, near Ahmedabad, with 
interest thereon. This purchase was made 
on September 5, 1916, under a registered 
conveyance, and he had been duly placed 
in possession. Bat in a suit .of 1920 
brought by one Somnath Motilal for re- 
demption of a mortgage on No. 108-2, 
Somnath obtained a decree on the ground 
that the defendant's vendors had no right 
of ownership such as the defendant pur- 
ported to pass on to the plaintiff, but were 
only in the position of sub-mortgagees. 
This No. 108-2 had become vested in three 
dayghters of one Narsi, who mortgaged it 
in 1889 for Rs. 900. The plaintiff's title to 
No. 1€8 2 thus became defective. He alleg- 
ed that he had bought the land in order to 
build on it andthat he was entitled toa 
rescission of the trausferand for a refund 
of the amount he had paid. The defend- 
ant disputed the right of the plaintiff to 
get back the whole consideration on 
various grounds; but his main defence may 
be said to be based on a subsequent trans- 
action, whereby on July 23, 1924, he bought 
Somnath's rights in 108-2 (Hx. 65). The 
decree that Somnath had obtained in the 
suit of 1920 had in the meanwhile been con- 
firored on appeal. The plaintiff „did not, 
appeal, and applicatiéns for execution had 
been made in respect of Somnath s decree; 
this was why hə brought the suit of 1922, 
In September, 1924, the defendañt’s Pleader. 
drew tho Court’s attention to the sale-deed 
that he had obtained from Somnath and 
urged that the plaintiff's suit should not, 
in consequence, proceed. The plaintiff con- 
tended thatit made no substantial differ- 
ence, The Subordinate Judge held that 
there was a defect of title in regard to 
No. .1082,-+which the defendant either 
Knew or should have known and which he 
concealed from the plaintiff at thetime of 
the transaction of 1919. On the other 
hand, he held that the plaintiff himself 
could have discovered this defect had he 
made a sufficient investigation of title, But 
he did not find it necessary to decide ex- 
pressly whether on the original cause of 
` action the plaintiff would have been entitl- 
ed to the relief he sought; and he held that 
in view of the defendant's subsequent 
acquisition of tithe under his purchase 
from Somnath the plaintiff ceased to have 
any case for rescinding his conveyance and 
for the return of the sale-price, unless the 
defendant refused to convey to him the 
requisite title, On the other hand, he 
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foutd that there was still soms defect in 
the quality of the title acquired by defend- 
antfrom Somnath, bscauge the latter hdd 
succeeded in his litigation as baing the 
heir of Diwali, one of the three sisters I 
have mentionedyand there was the poasi- 
bility that heirs of the othertwo sisters on 
their husbands side might come forward 
and establish rights inregard to this piece 
ofland. He held that the plaintiff was 
entitled to damages for this.fliw in the 
title, and he awarded a sum of R3. 1,600, 
on that account. Hae further held that the 
plaintiff was also entitled to have the 
benefit of the indemnity clause which the 
defendant had secured from Somnath in 
his deed of purchadgs, and directed that this 
should be assigned bythe defendant to the 
plaintiff, and alsothat the defendant should 
personally indemnify plaintif againat 
future disturbance by heirs of the other 
two sisters. His decree allowed defendant 
two months to comply with these con- 
ditions about conveyance to the plaintiff, as 
wellas the payment of Rs. 1,000 and full 
costs of the plaintiff's suit. If that was 
done then the plaintiff's conveyance, Ex. 42, 
was to stand affirmed and continue to 
operates. If the defendant failed to act ag 
aforasaid, it was to stand rescinded and the 
defendant was to pay Rs. 19,009 to the 
plaintiff and the.plaintiff’s costs of the suit. 
The defendant was in that case to obtain 
a re-conveyance at his own expense, of the 
two pieces of land and to recover their 
possession from the plaintiff. The plaint- 
iff has come in appeal, and his main conten- 
tion is that the lower Oourt erred in 
compelling him to accept the subsaquently 
acquired title of Somnath. He says he is 
entitled to haya his conveyance rescinded, 
as prayed for ia tha plaint, and to bea re- 
paid the fall amountof Rs. 19,000. Sazond- 
ly he sontends that, ifthe is not entitled 
to that,the damages awarded are insuffi- 
cient. eThe defendant has also raised 
cross-objections with a view to getting the ` 
directi8n as tothe payment of Ra, 1,°00 
set aside. 

The main ground on which the case for 


‘rescission of the conveyances is put is the 


duty of seller (as laid down in s. 55 (1) (a), 
of the Trausfer of Proparty Act) to disclose 
to the buyer ‘any material defect ia the 
property of which the seller is, and the 
buyer is not, aware, and which the buyer 
could not “with ordinary care diseSvear 
This has to be read with tho ‘last paragraph 
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ofa. 55, which treats an omission to make 
such disclosure as fraudulent. Mr. Thakor 
also contends that, apart from this parti- 
cular provision about fraud, there was 
misrepresentation on the part of the defend- 
ant which would entitle him to avoid the 
contract under ss, 18 and T9 of the Indian 
Contract Act; and thirdly, he relies upon 
the contention that there was a mutual 
mistake of facts which would make the 
agreement void under s. 20. The last con- 
tention can, ‘I think, be shortly disposed of. 
There may, of course, be some defect that 
is unknown both to the purchaser and to 
the séller, whereby tha contract is so 
fundamentally affectedthat there is good 
ground for holding fhe contract void 
bscauss of a mutual’ mistake of faci. A 
case of that kind will be foundin Nursing 
Das Kothari v. Chutto Lal (1). But in the 
present case, there is clearly no ground for 
saying that the defect in title was not 
within the knowledge of both the plaintiff 
and the defendant. The Record of Rights 
entry (Ex, 45), which was framed prior to 
the defendant's purchase on August 1, 
1918, clearly shows thisplot No 108-2as held 
by defendant's predecessors-in-title only 
under a mortgagee right; and having 
regard to the defendant's admission that 
he had actually taken the Record of Rights 
in his own hands and seen it, I think there 
can bs no reasonable doubt that he was 
aware ofthis particular entry. It is most 
improbable that he could have effected 
his purchase without seeing exactly what 


this entry was, and his equivocation 
upon this point leaves little doubt 
that hə saw it. That bsing sọ, 


whether or not the plaintif was aware of 
this entry and this defect in title, it is clear 
that there was no mutual mistake which 
would bring the case under s, 20 of the 
Indian Contract Act, Therefore, we come 
to the two other contentions as to fragd and 
misrepresentation. 


It is quite clear that, if the plaintiff could 
with ordinary care have: discovered that 
there was this defect of title, then he cannot 
plead that there wasa failure on the part 
of the defendant to comply with the obliga- 
tion laid down in s. 55 (1) (a). There has 
been considerable argument as to whether 
the plaintiff knew, or could htive discover- 
ed, that there was such a defect. The 


(1) 74 Ind. Cas, 998; 30 O. 615; 27 O, Wp N, 639; A. T 
R. 1923 Cal (dl 
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Subordinate Judge has held that he could 
have discovered the defect, if he had 
sufficiently ` investigated the title. Now 
thatin regard to agricultural lands the 
Record of Rights affords such an easy means 
of investigating question of the title about 
-particular pieces of land, there is clearly 
not the same difficulty that there used to 
be about discovering defects of title with 
reasonable care. Admittedly, the plaintit 
did see the mutation entry Ex. 44, which 
ag regards plot No. 108-1 showed the 
defendant as the occupant under his sale- 
deed of August, 1918; but the duty of a 
prudent purchaser docs not rest with 
merely seeing a mutation entry, if it does 
not cover the whole of the land he is pur- 
chasing. Moreover the plaintiffia a person 
ofintelligence, who has been a member of 
the Bombay Legislative Council.- I think 
it would be absurd for this Oourt to say 
that in the circumstances he ought not to 
have ascertained what were tho entries in 
the Record of Rights about the two pieces 
of land; and had he done sohe would have 
geen the entry about No. 108-2 and the 
mortgagees in possession, That would have 
put him on enquiry as to what these mort- 
gagee rights were. It may be that the 
defendant had not given him histitle-ddeds, 
“But that does not affect this particular point, 
With ordinary care he should have pur- 
sued his investigation beyond the point 
he says he did. Both under s, 55 (1) (a) 
and the definition of “notice” in s. 2 of 
the Act there was a want of care or a 
wilful abstention from an enquiry or search 
which the plaintiff ought to have made, 
so that, in my opinion, the plaintiff is not 
entitled to say that there hag been fraud 
on the part of the defendant in regard 
to this matter. a 2a 

The same result, I think, follows if, leav- 
ing aside the special provisions of s. 55 
of the Transfer of Property Act, we con- 
sider the sections relating to fraud and 
misrepresentation in the Indian Contract 
Act. Section 19 contains an exception 
that, if consent was caused by misre- 
presentation or by silence, which is fraudu- 
lent within the meaning of s. 17, the 


‘contract, nevertheless, is not voidable, if 


the party whose consent was so caused 
had the means of discovering the truth 
with ordinary. diligence ; and that again 
brings the case back to the same ques- 
tion of what was reasonable care or dili- 
gence on the part of the plaintiff, Therc- 
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fore, although there is some authority in 
English Law for saying that the purchaser 
is not under an obligation to enquire ‘into 
the vendor's title and that it is the 
duty, of the vendor to disclose any de- 
fects, we are bound by what is the law 
as laid down in the pertinent Indian. 
Statutes; and I can find nothing sufficient 
in the arguments that Mr, Thakor has 
placed before us for differing from the 
lower Court's view on this point. 

The next question is whether the de- 
fendant’s acquisition after the suit was 
instituted and after the conveyance to 
the plaintiff can properly be taken into 
account in disposing of this suit. Mr, 
Thakor has strenuously urged that neither 
the Specific Relief Act nor the Transfer 
of Property Act contem plates a purchaser's 
rights being affected by anything that is 
done by the vendor after the conveyance, 
and he has also pointed out that under 
s. 18 (a) of the Specific Relief Act and 
s. 43 of the ‘Transfer of Property Act, 
the option there mentioned is conferred 
on the transferee and not on the trans- 
feror. This option is one relevant to this 
case, viz., where a vendor has subsequent 
to the sale acquired an interest in the 
property, so that he becomes able to 
cure a defect of title: That is true; but, * 
in my opinion, that does not suffice to 
show that the view taken by the lower 
Court is incorrect in law. It* has been 
laid down that Courts can take cog- 
nisance of events which happen during. 
the pendency of the litigation, and a 
fairly recent instance of that will be found 
in Nadir Husain v. Sadiq Husain (2). 
Inasmuch as tha plaintiff has failed to 
establish that he is entitled to a complete 
rescission of. the contract, it seems to me 
that the Subordinate Judge was perfectly 
correct in allowing this subsequent ac- 
quisition to be taken into accountin decid- 
ing what relief he should grant to the 
plaintiff. The question béfore him became 
one simply of damages to be awarded under 
s. 73 of the Indian Contract Act, and in 
awarding damages it is an ordinary rule 
that a change of circumstances may be 
taken into consideration. Thus it is said 
in Mayne on Damages, 10th Edition, page 
132, that where, in consequence of a change 
cf circumstances, the defendant's breach 
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of contract has not produced ‘the full 
dam&tge which the contract originally pro- 
vided against, only*the loss which has 
actually been incurred cin be recovered.’ 
As authority the learned author refers to 
the case of Wigsell v. School for Indigent 
Blind-(3). I donot say that that is a 
case exactly on all fours with the pre- 
sent case, but it is one which supports 
the general proposition. Mr. Thakor has 
also referred us to the decision of the 
Privy Oouncilin William Graham v. Kri- 
shan Chandra Dey (4). That case would 
be applicable if it was a question of 
determining whether the plaintiff “could 
be compelled to be content with plot 
No. 1038-1. But that is not the case 
before us. The defendant has now manag- 
ed to get rid of the main threat of Som- 
nath's title as a holder of the equity of 
redemption. Therefore, we are not con: 
cerned with the question whether it would 
be proper to allow the plaintiff to rescind 
the whole contract, because of the loss 
that might beinvolved in depriving him 
of No. 108-2; otherwise, I do not think 
that the judgment of their Lordships in 
that case contains anything which affects 
the present case. 


The only remaining question is whether 
the plaintiff should be awarded damages 
in respect of the flaw in Somnath’s title 
that 1 have mentioned, and if so, on 
what basisthe damages should be assessed, 
It was contended by Mr. ¢ Thakor 
that there was really no reasonable prospect 
of any heirs of these two sisters coming 
forward, and that the plaintiff had really 
acquired a marketable title free from 
reasonable doubt. I do not accept that 
contention, and prefer the view taken by 
the Subordinate Judge. It may be that 
nobody at present knows of any such 
heirs ;, but in my judicial experience I 
have Nad many cases of heirs or mort- 
gagors being dug out and brought for- 
ward fo attack the title of persons who 
have keen’ in possession of lands for many 
years, and it certainly seems to me that 
the possibility of future litigation by some- 
. body asserting—whether by purchase or 


(3) (1882) 8 Q B. D. 357; 51 L. J. Q. B. $30; 46 L. T. 
422; 30 W. R, 474. 

(4) 86 Ind. Cas. 232; 52 I. A. 90; 27 Bom. L. R. 740; 
A. I. R. 1925 P. C. 45; 48 M. L.d. 172; (1925) M. W., 
N. 138; L. R. 6 A. 38 (P. CO); 21 L. W. 390; 3 Pat. 
iain 23 å L. J. 709; 52 O° 335; 29 O. W, N. 919 
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inheritance—the rights of one or other ofa measure of damages in Turner v, Moon, 


of these two sisters is not a matter io be 
entirely put out of consideration, The 
plaintif certainly holds theland with less 
security than if there was not this prospect. 
Therefore, I do not accep} the cross-objec- 
tion that the lower Court erred in awarding 
some compensation to the «plaintiff on this 
account. The question of the amount of 
compensation to be awarded is undoubtedly 
one of some difficulty. I think the best 
authority that has been cited to us ona 
question of this kind is the part of Mayne 
on Damages, 10th Edition, which deals with 
actions for breach of the covenant of title 
before any eviction or disturbance of the 
plaintiff has taken place. Mr. Mayne’s 
remarks on this subject are from page 233 
up to the top of page x05 of his work. The 
portion of the remarks which are against 
the marginal note “when the plaintiff is in 
possession” are the most applicable. He 
there comes to the conclusion that the fair 
rule in a case where there is a defect in 
title, but the land is still in the possession 
of the plaintiff, will be to give the plaintiff 
such compensation as will compensate him 
for the defective quality of his title. This, 
of course, will vary. considerably according 
to the circumstances of the particular case, 
as for instance, in the case he mentions at 
the bottom of page 204, where the plaintiff 
has always been in possession, and his title 
has since been perfected, without any 
expense %n his part, then nominal damages 
will be sufficient. But the case would be 
different where the land had been taken 
for some use which could produce noreturn 
uatil a distant period, which had not 
arrived; as, for instance, where the purchase 
was of building lots or unreclaimed land. 
To the present case, I think, that the 
available utility of this land for building 
purposes is considerably affected by this 
possibility of further litigation; and*it is a 
case where, at any rate, something more 
than nominal damages, i.e, a substantial 
sum, should be awarded to the pl&intaff. It 
might be thatthe exact measure of damages 
would be the difference between the value 
of the property as purported to be conveyed, 
4, e„ with a clear title, and its value as the 
vendor (defendant) actually conveyed it, 
with the additional title that he acquired 
from Somnath in 1924, and that this difer- 
ence should be valued according to prices 
of land in 1919, wHen the plaintiff made his 


purchase, as was, for instance, adopted as 


(5). But, itseemsto me that to attempt 
an enquiry of that kind will merely bea 
waste of time, and that no useful or 
reliable evidence could possibly be obtain- 
ed to show what was this actual difference 
òf value, so that the Court must fall back 
upon a rough estimate as to what should be 
the proper amount of compensation for 
this flaw in the plaintiff's title. Taking 
this view, ib seems to me that the amount 
of Rs, 1,000 awarded does satisfy the 
requirements of substantial justice in the 
present case. I can find no sufficient 
reasons for saying more should be awarded 
or less shofild be awarded; and itis a fair 
sum, which I think will properly com- 
pensate the plaintiff for this particular 
flaw, because, in addition to that, he will 
have the benefit of the indemnity clause 
which has to be assigned to him and the 
personal covenant of indemnity by defend- 
ant that has to be made, under the decree 
of the lower Court. 

The result is that I find no sufficient 
reason to interfere with ‘the decree of 
the lower Court, except on two minor 
points. 

The first is that, as pointed out by, Mr, 
Thakor, the defendant's purchase-deed from 
Somnath refers toachasgeof Rs, £00 which . 
Somnath was to pay. Mr. Thakor says 
that there.is nothing to show that that 
amount was really paid, and that some 
provision should be made for that. This, I 
fhink, should be done by making the 
covenant for transfer of the indemnity 
specified in el. (ii) (a) of para, 15 
(a) of the Subordinate Judge's judgment 
cover an indemnity against the plaintiff 
havingto pay that amount, with any interest 
thereon. Eea a 

The second point is that the time fixeå 
in the lower Court's decres was two months 
from the date of that decree. This should 
“now be altered to “two months from the 
date of our judgment.” Subject to these 
two changes, I would dismiss both the 
appeal and the cross-objections with costs, 

Murphy, d.—I agree with the learn- 
“ed Chief Justice that the plaintiff should 
not be granted the setting aside and the 
cancellation of the sale deed of 1919 and 
the reimbursement of his purchase-money, 
It seems probable on the evidence that the 


(8) (4901) 2 Ch. 825; 70 L. J. Ch, 822; 85 L. T. $0:,50 
W. R. 337, 
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vendor was aware of the defect in his title, 
for. the fact of the mortgage, to redeem 
which Somnath ultimately got a decree, is 
mentioned inthe Record of Rights. Plaint- 
if was in a similar position, though it 
has“ been argued that he was misled by 
looking only into the mutation register, 
buf it seems to me that while looking at 
the register withdue care he was bound to 
notice that ‘it referred to only one ofthe 
two plot numbers he was buying, and that a 
careful person would in such acase look at 
the permanent Record of Rights which 
disclosed the facts of the mortgage. 

I also agree that .ss. 14,15, 18 and 25 
of the Specific Relief Act, tq which Mr. 
Thakor has referred us, are not really re- 
levant to the question before us. 

“The appeal seems to be governed 
by s. 55 (1) (a) of the Transfer of Property 
Act and the relevant provisions} of 
the Indian Contract Act. Section 55 (1) 
(a), though providing that a seller is 
bound to disclose certain defects, also 
qualifies the statement by the words “and 
which the buyer could not with ordinary 
care discover.” Itis only when both these 
clauses are complied with what the failure 
to disclose amounts to fraud by sub-s. (6) 
of the same section. 

: Tf seems very doubtful in the circum- 
stances whether ite can be held that the 
defendants’ action in not disclosing the 
defect of title amounted!to fraud’ It appears 
to be more in the nature of a breach 
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of the agreement to give a clear title, 


and the question really is whether there 
has been such a breach as would entitle 
the plaintiff to have the contract eet 
aside. 

-I agree with the learned Chief Justice 
that the facts would not fall within e. 20 
of the Indian Contract Act. Neither do 


they seem to be governed by s. 19, for,. 


as I have said, the plaintiff clearly had 
the means of discovering the title with 
ordinary diligence and: did not, or pro- 
fesses not to have done so. 

-in the circumstances, the contract is 
not voidable at the instance of the plaint- 
iff, and what heis at best entitled to is 


damages under s. 73 ef the Indian Con- “ 


tract Act. 

The learned Subordinate Judge has ac- 
cordingly awarded Rs. 1,000 as damages. 
It has been argued, on the one side that 
this is inadequate, and on theother that da- 
mages should not have heen awarded, Since 
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the defendant has bought up Somnath, 
whe successfully established his right to 
redeem plot No. 2 the actual danger is 
that some heir or represéntalive-in-interest 
of Bai Pasi or Bai Santok, the two sisters 
of Bai Diwali through whom Somhath 
claimed, may eomsa forward and enforce 
claims similar to Somnath’s. Oa the evl- 
dence it is ngt possible to say whether 
this is a remote probability or not, but 
it mustfor a long time be a possibility 
which may occur at any time, 

On the basis of plaintiff's purchase, 
the proportion of ths property affected 
by the defect would at the tinie have 
represented about Rs, 5,000 of his purchase 
money. It would probably ba worth much 
less now, and taking into consideration 
the possibilities that no claimant may 
ever appear, and the facts, that Somnath 
has executed an indemnity clause, and 
the further order te be made on the point, 
T agree that the decree should be confirmed 
and the appeal dismissed with costs, aa 
well as the cross-objections. 

A. Appeal dismissed, 


CALCUTTA HIGH COURT. 
Srconp CivIL APPHAL No. 1239 or 1926, 
March 9, 1928, . 
Present ;—Mr_ Justice Mallik. 
MANAB SHAIKH—Derenpantr— 
APPELLANT 
VETSUS i 
MAHAMMAD GOLAM NABI AND OTHERS 
— PLAINTIFES— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 33 
Order by trial Court on matter not arising for 
determination—Appellate Court's power to expunge 
such order—Omission to prefer cross-objections in 
appeal, #ffect of. 

An Appellate Court may in a proper case on 
principles of justice, equity and good conscience, 
expunge an order made by the trial Court against 
the respendent on a point that has not been specifi- 
cally raised for determination, even 


33, col. 2.] 
Appeal from the decree of the Sub-Judge, 
Te dated the 12th “January, 
26. i 
Mr. Gopendra Krishna Banerji, for ihe 
Appellant, s4 
Messrs, Amarendra Naty, Bose and Sajind- 
rå Nath Mukharjee, for the Respondents, 
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though the ` 
respondent has not preferred any cross-objections. [p. 


* 


: pahura mentioned above. 
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JUDGMENT.—The suit out of which 
this appeal arises was one for a declara- 
tion that defendant No. 1 had no right of 
easement to draw water from the plaint- 


` iifs’ tank Kalipuskarini by excavating any 
_ irrigation pit either on the bank or if 
* the bed ofthat tank fer the purpose of 


irrigating his land and also for a declara- 
tion that the solenama filed in a Crimiual 
Court between defendant No. 1 and the 
plaintiffs? co-sharer, defendant No. 2, was 
not binding on the plaintifs. The fret 
Court decreed the suit in part. It de- 


` clared that defendant No. lhad no right 


to irrigate his land with the water of Ka- 
lipuskarini by digging any pit in the 
bed oron the b&nks of the tank, The 
first Court declared also that defendant 

No. 1 had a right to irrigate his land with 
the water that accumulates upon the south- 
ern bank of the tank and which water 
is drawn through the pahura lying partly 
in the defendant’s land and partly in the 
southern bank of the tank. ‘The trial 
Court also held that the solenama was 
not binding on the plaintifis. On appeal 
by defendant No. 1 the lower Appellate 
Court affirmed the decision of the trial 
Judge so faras it related to the solenama 
and the right of defendant No.1 to 
irrigate his land by digging pits in the 
bed and on the banks of the tank. But 
the lower Appellate Oourt expunged the 
order of the trial Judge so far as it re- 
lated to the right of defendant No. 1 te 
irrigate his land with the water that ac- 
cumulates on the southern bank of the 
tank and which is drawn thfough the 
Defendant No. 1 
has appealed to this Court. 

. The principal point taken before me on 
behalf of the appellant is that the lower 
Appellate Court was not justified in ex- 
punging the order of the trial®Oourt so 
far as it related tothe right of defend- 
ant No. 1 to irrigate his land With the 
water drawa through the pahura, because 
the learned Vakil contended that amounted 
to taking away from the appellant some- 
thing which the appellant had got in the 
first Court although there was no cross- 
objectton filed in the lower Appellate 
Court. It was urged that this was not 
proper and in support of this argument 
the learned Vakil placed reliance on the 
cage of Ganga Dhar Muradi y. Banabashi 
Padthari (1). „In answer to this contention 


(1) 24 Ind, Cas. 208; 22 O. L. J. 390. 
3 ` 
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the learned Advocate for the respondent 
has drawn my attention to the provisions 
of O. XLI, r. 33, Givil Procedure Coda, 


as also to the observation made by their. 


Lordships in Ganga Dhar Muradi v. 
Banabashi Padihari (1) where it has been 
laid down that although the language of 
r. 33, O. XLI, Civil Procedure Code, is 
widely expressed, ordinarily the exercise 
of the power conferred thereby should be 
limited to cases where, as the result of the 
Appellate Court's interference in favour 
of the appellants, further interference is 
required to adjust the rights of the par- 
ties in ‘accordance with justice, equity 
and good conscience. The contention of 
the learned Advocate for the respondent 
was that having regard to the circum- 
stances of the casethe lower Appellate 
Court was justified in expunging the order 
of the first Court on principles of justice, 
equity and good conscience. This conten- 
tion seems to me to be reasonable. The 
first Court’s order on the point was that 
defendant No. 1 would have a right to 


- irrigate his land with the water that 


accumulates on the southern bank of the 
tank and which is drawn through the 
pahura lying partly in the deferrtant’s 
Jand and partly on, the southern bank of 
the tank. But this point had never been 
specifically raised in the plaint in the 
case, It was not one of the points that 
were given to the Oommissioner for a 
local investigation and it was not one of 
the points on which any distinct issue was 
joined. This point which involved inves- 


tigation of facts appears to have been’. 
raised only at the time of the trial, and. 


that being so, I am of opinion that on the 
principles of justice, equity ard good con- 
science the lower Appellate Court “was 
justified in expunging the order of the 
trial Judge on a point that had never 
been specifically raised for determination. 

Another point that was taken before 
me on behalf of the appellant was 
that the lower Appellate Court was wrong 
in law in reversing the finding of the first 
Court without consideration of all the facts 
and circumstances of the case, The only 
point on which the lower Appellate Court 
seems to have come to a different con- 
clusion is as to whether the solenama in 
question had been extorted by undue 
influence. The finding of the trial Judge 
on this point was that no undue influ- 
ence had been exercised which “ the lower 


e 


. 


_ material 
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Appellate Court found that it was a result 
of undue influence. But whether there 
was undue influence or not was not very 
in the determination of the 
question which the Courts below “had 
before them in connexion with the sole- 
nama. The point that was before them 
for determination in connexion with the 
solenama was whether the document was 
binding on the plaintiffs and both the 
Courts below concurrently found that it 
was not binding inasmuch as the plaintiffs 
were not a party to it. Then even ifit 
be held that the existenceor otherwise of 
undué influence was material in” the case 
it cannot be said that the lower Appellate 
Court come toa diffsrent conclusion on the 
point without consideration of all the facts 
and circumstances of the case. As the 
perusal of the judgmeut of the lower Ap- 
pellate Court will show the learned Sub- 
ordinate Judge before he came to his 
conclusion that the solenama had been 
extorted by wuadue influence had taken 
into his consideration not only the facts 
but also the evidence and the probabilities 
of the case. 

I see no sufficient reagon for interfer- 
ing «saith the decree made by the lower 
Appellate Oourt. The appeal is, accord- 
ingly, dismissed with costs. I do not con- 
sider the case a fit one for a, Letters 
Patent appeal. The application for a 
certificate for suchan appeal is refused. 

A. Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Oryit Revision No. 64 oF 1928, 
October 5, 1928, 
Present:—Mr. Prideaux, A.J. O., and Mr. 
, Kinkhede, A. J. O, i 
WAJIDI BEGUM— PLAINTIFF—ÅPPLICANT 
versus 
ABDUL GANI AND OTHERS—DEFENDANTS— 
NON-APPLICANTS, 


Court Fees Act (VII of 1870), s.? (ix)—Suit for > 


redemption—Surplus profits claimed—Value for 
purposes of Court-fees and jurisdiction. 

The value of asuit for redemption ,when surplus 
profits are also claimed, is, for jurisdiction and 
Court-fees, the same, viz, the principal expressed 
in the instrument of mortgage. [p 36, col, 1.) 

Application for revision against an order of 
the District Judge, Wardha, dated the 4th 


44 . 
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January, 1928, in Miscellaneous Oivi 


- Appeal No. 26 of 1927. 


Mr, R. A. Mande, for the Applicant. 
Mr. S. A. Ghadgay, for 


Applicants. a 
ORDER. 


the Nonm- . 


Prideaux, Ad. C. and Kinkhede, ` 


A, d. O,—(October 4, 1928). —This order 
also governs Civil Revision No, 63 of 
1928, The question submitted for our deci- 
sion isas follows:— 

“What is the value of a suit for redemp- 


tion when surplus profits are- also claimed . 


for (1) jurisdiction and (2) Oourt-fees? 

“That is, whether merely the mortgage 
‘amount. expressed «an, the mortgage or 
that amount and the amount of surplus 
claimed?” 

Wehave been referred ito the case-law 
on thesubject. In Deosthan of Sonegaon 
v. Mukunda (1) Ismay, J. O., held that in a 
suitfor redemption the subject-matter of 


the suit is the charge created by the mort- l 


gage and the valus of such subject-matter 
for the purposes of jurisdiction 18 the 
principal money expressed to be secured 
by the instrument, In that case the 
plaintiff contended that the mortgage 
had been fully satisfied whereas the de- 
fendants claimed that a sum of nearly 
Rs. 8,000 was still due to them. The learned 
Judge writes :— 
“The amount of fee payable under the 
Court Fees Act ina suit for redemption is 
“computed according te the principal money 
expressed to be secured by the instru- 
ment of mortgage, andit seems to me that 
the same value may without any impro- 
priety be adopted for 
jurisdiction.” f 
In Ghulaji Teli v. Fakir Shah (2) Stan- 
yon, A. J, 0., observed inter alia:— . 
“It seems to me that ifthe dictum contain- 
ed inthe caseof Deosthan of Sonegaon v. 
Mukunda, (1) is to be regarded as a hard 
and fast rule applicable to every redemp- 
tion case, then difficulties are likely to 
arise. With great respect to the learned 
Judicial Commissioner who decided that 
case, I am unable to understand why 4 
plaintiff in a redemption case who alleges 
that alarger sum than the principal sum. 
remains due should not be obliged to seek 
a jurisdiction competent to try suits of 
the value of that sum. No doubt there is 
an enomaly ix, the jurisdittion valuation 
(1) 14 O, P. L. R. 154. o 
(2) 17,0. P. L. R. 139. 


thə purposes of 


f 
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being placed below the Courtfee valua- 


‘tion, and I agree’ that the minimum valua- 


tion for purposes of jurisdiction in a re- 
demption suit should be the Court-fee 
valuation, since that would be the valuation 
in a case where the plaintif allegad that 
nothing remained payable on the mort- 
gage.” 

But thecaseis not really applicable to 
the one before us, forthe J udge further 
states:— 

“But I do not think I am called on to 
discuss in the present case questions as to 
the mode of arriving at the correct jurisdic- 
tion value either in foreclosure or in redem- 
ption cases.” * ve : 

The case of Kothiram v. 
been quoted, butit is har 
In the well-known case 
v. Husain Khan (4)a suit which was one 
for redemption, but the plaintiffs in the 
plaint alleged that a large surplus was due 
to them and asked that this surplus should 
be paid to them—their Lordships of the 
Allahabad High Oourt held that no addi- 
tional fee was payable on the surplus 
profits claimed; and that ruling has been 
followed by Sir Henry Drake-Brockman, 
J. C., ing Gopikishan’ v. Sorabjee (5), 
Baker, J. , in Daulatram vy, Gulab 
Chand (6) held that in a redemption 
suit where a definite amount is claimed 
as ‘Surplus profits; the Court-fee payable 
ison the amount of principaldue under 
the deadonly and not also on the amount 
ofsurplus profits claimed; andthe same 
view was held by the Allahabad High 
Courtin Chhiddu Singh v. Jhanjhan Rai 
(7) where it was held that whena suit is 
brought for redemption and a certain 
amount is claimed as surplus mesne profits, 
the plaintiffis not bound to pay Court- 


fees upon the surplus amount claifaed in 
addition to the Court-fee on the principal 
amount secured by the 


3 ihe mortgage. ° 
The only dissenting case that we can 


find y A ee No. 275 of 1926, dis- 
posed of on rd December,1918, by Batt 

A. J. O. But the learned J a 
tion does not seem to have b 
to O. X¥XLV, rr, 7, 8 and 9, Ci 
Cede. The last rule, which 


Ganpati (3) has 
dly applicable. 
of Husaini Khanam 


een directed 
vil Procedure 
is a new one, 


? X Ind, Qas, 886, 8N. L. R. 179, > 
- 471; A. W. N. (1907) 133; 4 Æ L. J, 375, 

5) 68 Ind. Oas. 226; A. L R, 1922 Nag. 259, 

6)076 Ind. Oas. 131; A. T. R. 1924 Nag. 346, $ 

{1} 79 Ind. Oas, 303; 45 A. 154, f 
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udge’s atten-. cipal expressed in the 
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provides for cases where nothing is found 
due or where the mortgagee has been over- 
paid as may well happen where he i$ in 
possegsion. The rule authorises the Court 


“to passa decree, ina case where the de- 


fendant has been overpaid, directing the 
defendant to re-transfer the property and 
to pay tothe plaintiff the amount which 
may be found due to him. Thus, the Civil 
Procedure Code gives a statutory jurisdic- 


. tion tothe Court to pass a decree for the 


surplus; and ordinarily, for a relief which 
is an outcome ofa statutory provision; no 
Oourt-fee iS payable, For instance, where 
interest is decreed during the pendency of 
a suit, no Court-fee is charged, and as 
the surplus is the result of accounting 
directed by the Court underr.7, 0. XXXIV, 
we think it cannot be separately charged 
for purposes of: Oourt-fee, As observed 
in Husaini Khanam v. Husain Khan (4) 
where the mortgagee is in possession, the 
suit is substantially one for accounts, and 
it would not cease to be so merely because 
the accounting showsa balance in favour 
of the plaintiff instead of that of the mort- 
gageo. Ina case where the account gis- 


. closes that money is due on the mortgage 


to the mortgagee and thissum is decreed 
in his favour, the decree is not made 
conditional on payment of  Oourt-fee 
calculated on that amount. We can see 
no reason why, if the account results in a 
“surplus, ascontemplated by r. 9,0. XXXIV, 
being payable to the mortgagor, he should 
pay Oourt-fee for the same. Section 17 of 
the Ocurt Fees Act does not conflict with 
this view as it contemplates separate Court- 
fees being payable on distinct, subjects or 
distinct kinds of reliefs embraced ih the 
samesuit; whilehere the cause of action 
is one, namely, the mortgage, and the 
surplus claimed is merely ancillary to the 
main relief of redemption. We have no 
hesitation in holding thatthe value of the 
suit for redemption, when surplus profits 
are also claimed, is for jurisdiction and 
Court-fee the same, namely, the prin- 
instrument of mort- 
gage. 

Let the record be returned, 

ORDER. 

Prideaux, A. J. C,—(October §, 
1928).—T his order also disposes of Civil 
Revision No, 63 of 1928. These revisions 
were filed against orders directing the 
returning of the plaint in Suits Nos. 13 
and 14 of 1926 in the Court of the Sub. 
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Judge, First Class, Arvi, for presentation 
eof the Court of the Sub-Judge, Second 

. Olass,on the ground that the valuation of 
the suit for the purposes of Oourt-fee 
and jurisdiction was Rs, 400 and Rs, 438 
respectively. In the two suits the plaintiff 
sued to redeem mortgages, claiming surplus 
profitsineachcase. The Sub Judge held that 
the valuation for the purposes of Court-fees 
and jurisdiction was the same ina suit for 
redemption, and that no additional Court- 
fee was payable on- the sum claimed as 
surplus profits received by the mortgagees. 
The lower Appellate Court upheld that 
decision. Hence the present applications 
for revision. 

Isubmitted the following question for 
decision by a Bench :— 

“Whatis the value of a suit for re- 

- demption when surplus profits are also 
claimed for (1) jurisdiction and (2) Court- 
fees? 

“That is, whether merely the mortgage 
amount expressed in the mortgage or that 
amount and the amount of surplus 
claimed ?’ 

The decisionof the Bench is that the 
vake of a suit for redemption, when 
surplus profits are alsoclaimed, for juris- 
diction and Court-fees, is the same, viz., 
the principal expressed in .the instrument 
of the mortgage. That finding puts the 
applicants out of Court. 

On the other hand, itis contended thate 
the suit having proceeded in the Gourt of 
theSub-Judge, First Olass, at Arvi, it should 
not be sent to the Court of the Sub-Judge, 
Second Olass. The. non-applieanis have 
nothing to urge against this, and I think 
that the applicants’ request may be grant- 
ed. The suit will, therefore, be tried and 
decided in the Court of the Sub-Judge, 
First Olass, at Arvi. f 

Both these applications fail and are dis- 

. missed with costs. The applicants will 
pay the non-applicants’ costs. I fix 
Pleader’s fees at Rs. 15 in each case. 

aR DD | Applications dismissed. 
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_ MADRAS HIGH COURT.” 
O:vit REVISION KATT Nos. 326 To 332 
oF 1926, 


April 3, 1928. ce 


* Present:—Mr. Jistice Devadoss and Mr. 
i Jugtice Jackson. Bi 
G.K. ADIKESAWALU NAIDU— 
PETITIONER—ÅPPELLANT 


VETSUS 
0. S.B. LAKSHMANA AIYAR 
“AND OTHERS—DEFENDANTS— RESPONDENTS, 

Rent—Liability to pay rent, whether ceases by non- 
payment—Revision—Suit based on Cowle—-Miscon: 
struction—Interference, 

In 1734 a notification was issued by the President 
and Governor of Fort Saint George, Madras, for the 
erectioneand building of & tewer in Chintadripet con- 
taining an invitation to’people to come and settle there 
for the purpose ofjcarrying on weaving industry. Some 
exemption was made in the case of persons whose 
services were required for the temple in Ohinta- 
dripet. In 1787 the Government gave a Cowle to the 
plaintiff's ancestor a shrotriemdar. Under that Cowle 
the Cowledar was authorised to collect a fee on each 
house situated in the said pattah. The rent had not 
been collected fora long time. In a suit by the 
shrotriemdar for rent, the Small Oause Court in 
construing the Cowle along with the notification 
held that there was no liability to pay rent. In 
revision : S 

Held; (1) that the Oowle was clear in its amila 
and a liability to pay rent arose thereby and the 


* Court committed a material irregularity in reading 


the notification into the Cowle ; 

(2) that the mere fact that quit rent was not 
collected for over acentury would not exempt the 
residents from the payment of quit rent ; 

(3) that the decree of the Small Cause Court must 
be set aside. : 


Mr. T. V. Muthu Krishna Iyer, for the Ap- 
pellant, 


Messis. T. M. Krishnasamy I yer and M, 
Subbaraya Iyer, for the Respondents. 


JUDGMENT—These revision petitions 
arise out of suits filed by the shrotriemdar 
of Chintadripet for quit rent in respect of 
certair? houses. Thetrial Judge gave adecree 
in fplaintifi's favour and the Full Bench 
‘of Smell Causes Court dismissed the suits 
on the ground that defendants’ houses 
were exempt from payment of quit rent. 
The Small Cause Court Judge who wrote the 


, Judgment of the Full Bench fell into an 


error in thinking thatthe Cowle of 1787 
was to be read along with the *Cowle of 
Ist November, 1734. The so called Cowle 
of 1734 was not really a Cowle. It was a 
notification by the President and Governor 
of Fort Saint George for the erection, and 
building df a tower in Ohintadripet and 
it contained an invitation to people to 
comb and settle there and the people who 
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"were asked to settle were weavers, spinners 
and others for the purpose of carryiag en 
weating industry. Some exemption was 
“made in the case of persons whose services 
were required for the temple in Ohinta- 
dripet. In that Cowle there were provisions 
for payment of certain.feesto the Pala-, 
.yagars of Triplicane. In 1787 the Govern- 
ment gave a Oowle to: the plaintiff's 
ancestor. Under that Cowle, the Cowledar 
was authorised to collect a fee on each 
house situated’ in the said pattah of 2 
panams per month and ons panam on 
every hut as has hitherto been customary, 
likewise on all shops erected there one 
panameach per month. The defendants’ 
houses or shops are in Chintadripet and the 
only question to ke edecided is whether 
they are liable to pay quit rent. Reliance 
was: placed by the Small Cause Oourt 
Judge upon Er. B which is a list of houses 
said to be exempt from payment of taxes. 
This is dated March 1821. It is an en- 
closure to a letter written by the then 
Collector to the Board of Revenue, Granting 
that this has something to do with the 
exemption of certain houses from payment 
of quit rent, itis difficult to see how the 
Oellector could by any act of his vary the 
terms of the Cowle of 1787. Nodocument 
was produced to show that the Govern 
ment of Madras or the Board of Revenue 
modified the Cowle of 1787 so as to exempt 
certain houses from payment of quit rent. 
It may be, as contended by Mr. Muthu 
Krishifa Iyer, that the shrotriemdar did not, 
collect quit rent for a number of years 
and the Collector referred to that in the 
memorandum B. Whatever that, may be 
we are quite satisfied that B cannot con- 
trol the provisions of the recitals in Ex. O, 
“the Cowle of 1787. The Oowle of 1734 isnot 
part and parcel ofthe Oowle of 1787 and 
cannot, therefore, be read into the latter. The 
Fall Benchof Small Oauses Court cammitted 
material irregularity in reading the Cowle 
of 1734 into the Oowle of 1787. nN 
The next point that has to be considered 
is whether the defendants’ housss were 
exempt from payment by reason of the 
shrotriemdar not having collected quit 
rent fora number of years. Mr. Subbaraya 
Aiyar who appears for the respondents 
contends that, inasmuch as quit rent was 
not collected for over a c&ntury it must 
be taken that the houses were exempt from 
payment of quit rent. We are unable to 
accept this conténtion. The mere fact that 
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quit rent was not collected for over a 
century wouldnot exempt them from the 
payment of quit rent. The cases relating 
to lost grants and the presumption of fact 
arising from non-payment ofrent by tenants ° 
toa zemindar have no application te the - 
present case. E 

There is no other point in the “case and 
we, therefore, allow these petitions, set 
aside the judgment of the Full Bench Court 
of Small Causes and restore that of the 
trial Judge with costs here and before the 


“Full Bench, 


Vv. N. V. Petitions allowed. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE DECREE 
No. 1508 or 1925. 
November 22, 1927. 
Present :—Mr. Justice Suhrawardy and 
Mr. Justice Graham. 
JURAN MANDAL AND oTHERS— 
PLAINTIFFS —APPELLANTS 


Versus 
RAM MANDAL anp OTAERS—DEFENDANTS— 
RESPONDENTS. = 


Landlord and tenant—Kabuliyat fixing paddy 
rent and reciting its value in money—Suit for arrears 
—Landlord’s right to claim value of paddy at 
market ratt—Question of construction—Evidence to 
show that price was fixed only for purposes of stomp 
and registration, admissibility of—Evidence Act (I of 
1872), 8. 92. | 

The question whether in the case ef a kabuliyat 
which provides for the payment of a certain 
quantity of paddy as rent and also specifies the 
price thereof, the landlordis entitled to recover the” 
price of paddy in arrears at the market rate pre- 
vailing atthe time when the rent fell due or only 
at the rate fixed in the kabuliyat, depends upon 
the particular facts of each case anf upon the terms 
of the particular kabuliyat under consideration.” [p. 
40, col. 2; p. 41, col. 1.] h | 

Where the material portion of a kabuliyat ran as 
follows: “ After settling a quantity of 1 bishi 5 
aris of paddy, the price of which is fifty rupees as 
annual gula rent (paddy rent), and Rs. 25 as selami, 
I execute this mourashi mokarrari kabuliyat to the 
following effect. Ishall pay the rent, that is deliver 
the gula paddy according to the ists noted below, 
year after year, ............ There shall not be any 
Variation as regards the jama and area settled at 
any time. If I fail to deliver the gula paddy accord- 
ing to the kists,I shall be dealt with according to 


w: 
1a id, that the intention of the parties was that 
the rent should be paid in paddy and the landlord 
was entitled to recover damages on the failure of 
the tenant to pay the stipulated paddy rent, at such 
rate as the Court may assess. [p. 42, col. 1.4 


38 


Where the terms of a contract are unambiguous 
and clear, there can be no question that the evi- 
dence to prove that the terms of the contract were 
used in a different sense must be excluded unter 
s.92 of the Evidence Act; nor is the Oourt in such a 
ease entitled tospeculate as to the meaning of words 
. in the contract. But where the wording of the con- 

tract is capable of different interpretation the Court 
ig justified, and it is its duty, to put a proper 
construction upon the terms of the contract and is 
justified in finding with what intention a particular 
expression was used as a matter of pure construction. 
[p. 40, col. 1.] 

Sohobut. Ali v. Abdool Ali (7), Akbar Ali v. Durga- 


kripa Sen (8) and Sheikh Isaf v. Gopal Chandra Dey’ 


(9), referred to. 

Appeal against a decree of the Sub- 
ordinate Judge, 24-Parganas, dated the 
13th March, 1925, affirming that of the Mun- 
sif, Barasat, dated the 10th February, 1923. 

Mr. Sarat Chandra Roy ! Chowdhury (with 
him Babu Anil Chandra Roy Chowdhury), 
for the Appellants, 

Maulvi Syed Nasim Ali, for the R spond- 
ents. ge 


JUDGMENT. 

Suhrawardy, J.—I agree with my 
learned brother in the construction he has 
put upon the contract in this case. Ionly 
wish to refer to certain vernacular expres- 
sious on which the parties have attempted 
to put different constructions. The kabu- 
liyat_in suit is a mourasht mokararri kabu- 
liyat. After describing the land leased under 
it, it recites: ukto jomir barshik gula ekbisa 
panch adi dham jahar mulya panchas taka 
hoytechhe abdharitey. Translated" literally 
the clause will stand thus: Of the aforesaid 
land theannual paddy rent, 1 bishi and 5aris 
of paddy the price of which is Rs. 50 having 
been fixed or settled. The word abdharitey 
` according to the context refers to gula 
or paddy rent which was settled at 1 
bishi and 5 aris. The learned Vakil for 
the respondent has laid great stress upon 
the word abdharitey and suggests that it 
should go, not with the paddy rent but 
with Rs. 50, the price of the paddy rent. 
He bases his argument on certain observa- 
tions made by Banerjee, J.,in the case of 
Dwarika Nath v. Dwijendra Nath (1). In 
that case there was cash rent and a portion 
of the rent wasto be paid in kind, the 
value of the paddy in money was stated 
and the total amount of rent including the 
cash rent andthe price of the paddy rent 
was also stated, Then followed the words 
ekune 89-10 jama abdharitey. The learned 
Judge there interpreted the words jama 


(1) 53 Ind. Cas. 103; 30 O. L. J. 37; 47 C. 139n. 
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abadharite as meaning the fixed jama’ 
whichaccording to the context was Rs. 89-10. 
The words, therefore, were taken” to 
mean the total amount of rent fixed.» 
The word abadharitey has been used in 
this kabuliyat in quite a different con-. 
text and has been placed in a different 
position. The jama has been fixed as paddy- 
rent of 1 bishi 5 aris and the words jahar 
mulya 50 taka hoitechhey are parenthetical 
mentioning the price of the paddy rént 
fixed as the rent for the tenure, As my 
learned brother has observed, the word 
(hoitechhey) in the sentence jahar mulya 
50 taka hottechhey is significant. It makes. 
the sentence mean ‘the price of which is 
Rs. 50° or ‘the price of which is at present 
Rs. 50. In my judgment there can be no 
doubt that the word abadharitey refers only 
to the gula rent fixed and not to the price 
of the paddy. This sentence is followed by 
another which is san san khajnar taka 
nimner kishti mato adai purbak orthat gular 
dhanya nimner kishti mato adai purbak 
jamir semana chau hadda bajay rukhiya, 
etc. Rendered in literal English it means: 
Having paid every year the rent money ac- 
cording tothe kist mentioned below, t. e., 
the gula paddy according to the kist, and 
keeping the boundaries of the land intact, 
etc. The learned Vakil for the respondent 
has laid stress on the word taka khajnar 
taka, The sentence clearly shows that the 
words khajnar taka as used in place of rent 
or rental without reference to the kind of 
rent to be paid inasmuch as the “words 
khajnar taka have been explained as mean- 
ing the gula or paddy rent. Thereafter, as 
my learned brother has observed, come ex- 
pressions about the payment of the paddy 
rent only and there is nowhere stipulated 
any modeof payment of the equivalent 
money rent. Inthe sentence that I have 
quoted above itis stated the khajnar taka 
will be paid according to the kist at foot. 
The schedule which we find in the docu- 
ment states that 1 bishi 5 aris of paddy 
must be paid in the month of Magh every 
year, œ 

There have been numerous cases dealing 
with contracts of this kind ; but there can 
be no question that every case must de- 
pend upon its own particular facts and the 
particular terms of the contract which the 
Courts are calletl upon to interpret io that 
case. Butit may be useful to refer to some 
of the cases to show how the contracts have 
been interpreted though differently worded, 
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' The cases may be divided into two groups 


. 
. 


—one in which it was held that thogh the 
cohitract spoke of paddy rent and in lieu 
thereof a money rent, the intention of the 
parties was that in the event of failure of 


- payment of paddy rent the landlord would 


be entitled only to recever the money rent 


<“ Under this head may be mentioned the 


cases of Bipro Charan v.‘Suchand Rey (2), 
Afar v. Surja, Kumar Ghose (3), Nilmadhab 
Mahapatra v. Keshab Lal (4), Dwarika 
Nath v. Dwijendra Nath (1) and Asutosh 
Mukhopadhya v. Haran Chandra Mukerjee 
(5). It will be observed that in most of 


: thesé cases there was a cash rent and also 


paddy rent. The equivalent of the paddy 
rent was mentioned in money and it was 
stated that the total nmount of rent (the 
cash and the equivalent money rent toge- 
ther) was the rent of the tenure and was 
the amount ‘recoverable on the failure of the 
tenant to pay the paddy rent. I have been 
relieved of the necessity of discussing every 
case in detail as almost all the cases on the 
point have been admirably analysed and 
examined inthe case of Gurudas Senv. 
Gobinda Chandra Sinha (6), In that case 
too, on the particular wording of the kabu- 
liyat.the learned Judges held that the land- 
lord could only récover the equivalent 
money rent mentioned in the document, 

ere is one poiut in that case which may 
be profitably referred to in construing the 
present contract. In that case there was an 
expregs contract that ifthe tenant did not 
deliver the paddy, the landlord would be 
entitled to realise by suit the equiva'ent 
amount mentionedtherein as the price of 
the paddy. In the present case the kabuli- 
yat says that ifthe tenant fails to deliver 


` gula paddy according to the kist, he shall 


be dealt with according to law which I take 
to mean thatthe landlord will have the 
right to proceed in a Court of Law and then 
claim damages for non-delivery af the sti- 
pulated quantity of paddy. If the inten- 
tion of the parties was that on failure to 
deliver the paddy the landlord would be 
entitled only to recover Rs. 59 as the price 
thereof, nothing would have been easier 
than to mention the terms in plain langa- 


(2) 8 itd, Oas. 945; 12 O. L, J. 595. 
gig) Td. Oas. 842; 120. LJ, 649; 150. W.N. 


(4) 40 Ind. Cas. 819; 26 O. L. J. 94. 

(5) 53 Ind. Oas. 382; 300. L.J. 41; 23 0. W.N. 
1021; 470.133. e ; 

(6) 54 Ind. Oas. 914; 24 C. W. N. 85.0 
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“The cases that have taken a different 
view and have interpreted the kabuliyats 
under consideration in those cases a3 mean- 
ing. that the contract wasfor payment of ` 
paddy rent and not the equivalent thereof 
in money are the cases of Sohobut Ali v, 
Abdool Ali (7), Akbar Aliv. Durga Kripa 
Sen (8), Sheikh Isaf v. Gapal Chandra Dey 
(9), Sarat Chandra Roy v. Abbas Mandal (10) 
and Hem Chandra Jelia v. Satya Kinkar 
(11). A similar view was taken in Banes- , 
war Mukherji v. Umesh Chandra Chakra- 
barti (12), I mention this case last asitis 
an extreme case in support of the view that 
when paddy rent is mentioned the parties 
must be taken to mean that that rent should 
be paid in kind though the price of itin 
money isalso given. The contract there 
was that the tenant should pay the annual 
rent of Rs. 12-14 in cash and 40 maunds 
of paddy of which the value was mention- 
ed as Res. 37,the total rent Rs. 49-14 
being settled in perpetuity. Jenkins, O. 
J., held on the construction of the kabuli- 
yai that the landlord was entitled to re- 
ever 40 maunds of paddy and should not be 
compelled to recover annually on failure of 
payment of rent in kind the price nigntion- 
ed in the kabuliyat. Theview taken by the 
learned Chief Justice in that case isin 


conflict with that taken in the cases which 


J have mentioned above. But as the case 
before us does not go so far as the case of 
Baneswar Mukherji v. Umesh Chandra 
Chakrabarti (12) it is not necessary for us to 
consider the matter further. The nearest 
case to the case before us is the case of 
HemjChandra Jelia v. Satya Kinkar Sen (11), 
There the contract was almost in similar 
terms. It ran thus: ‘a jama pf ten maps 
of sanja paddy, measured .......... bere eee 
(the price whereof is Rs. 50) and ten pous 
of straw (the price whereofis Rs. 2) at a 
jama of the said Sanja paddy.................. 
the total price being Rs, 52 per annum.” 
Then follow some other terms with res- 
pect to the delivery of paddy and straw ; 
and itis stated that in default of delivery 
of the paddy and straw the landlord will 


(7) 30. W. N. 151. 
(8) 8 Ind. Cas. 944; 12 C. L. 
(9) 8 Ind. Cas. 896; 12 C. L. 
(10) 41 Ind. Cas. 833; 21 C. 
(11) 91 Ind. Cas. 935; 430. 
(12) 7 Ind. Cas. 875; 37 C. 


J, 589. 
J. 593. 
W. N. cxl (140), 
L. J. 171. 
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be entitled to claim bari or additional quan- 
tity of paddy. e : 
` Jt is not permissible to interpret one con- 
dract with the help of the wording of a 
. different contract between different parties. 
I have no desire to quarrel with the deci- 
sions in the cases which have held that the 
landlord is entitled to recover only the 
money equivalent of the paddy rent fixed 
because on the contracts in those cases the 
decisions were probably justified. 

I should like to say a word with refer- 
ence to a remark made in the case of 
Afar v, Surja Kumar Ghose (3). There an 

‘attempt was made to prove by evidence 
that the price of the paddy givén in the 
kabuliyat therein was mentioned for the 
purpose of fixing the proper stamp or for 
registration of the document. Mookerjee, 
J., very rightly held that such evidence is 
inadmissible under s. 92 of the Indian 
Evidence Act as the learned Judge observ- 
ed: “We feel no doubt whatever that the 
case before us indicates an attempt on the 
part of the plaintiffs to supersede the clear 
unambiguous provisions of the lease 
Ag ...No question of the interpretation 
of the language of the documentarises here,” 
-So far I agree with the learned Judge, 
bute goes on to observe that in the case 
of Sohobut Ali v. Abdool Ali (7), Akbar Ali 
v, Durga Kripa Sen (8) and Sheikh Isaf v. 
Gopal Chandra Dey, (9),8. 92 of the, Evidence 
Act was not brought to the notice of the 
learned Judges and the suggestion therein 
made isthat if the Oourt was invited to 
consider thé effect of s. 92 of the Evidence 
Act, the result of those decisions mighthave 
“been different. I cannot persuade myself 
that s.92 ofthe Evidence Act hasany re- 
ference to the interpretation of the terms of 
a contracte Where,as Mookerjee,J., has ob- 
served, thetermsareunambiguous and clear 
there can be no question that the evidence 
to prove that the terms of the contract were 
used in a different sense must be excluded 
under s. 92 of the Evidence Act; nor is 


‘the Court in such a case entitled to specu-. 


late as to the meaning of words in the cor- 
tract. But. where the wording of the cor- 
tract is capable of different interpretation 
the Court is justified, andin my judgment 
it is its duty, to puta proper construction 
upon the terms of the contract and is jns- 
tified in finding with what intention a par- 
ticular. expression was used asa matter of 
pure construction. Now in the present case 
the words “ the price whereof is Rs. 50” 
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were to my mind used for the purpose of 
stamp duty tobe put upon the kabuliyat 
and might also be for the purpose of regis- 
tration. In a kabuliyat which even in the 


plainest language expresses that the rent. 


is to be paidin paddy it is necessary in 


order tocomplete the document to put a, 


money value for the purpose of stamp, just ` 


as inthe case ofa simple gift where the 
value of the property given away is imma- 
terial, it is necessary tomention some value, 
however fanciful, of the property dealt 
with under the document for the purposes 


of stamp and registration. Against putting ~ 


such a construction upon the wording’of a 
lease I do not think that s. 92 of the Evidence 
Act presents a bay After giving my 
careful’ consideration to the terms of the 
contract in the present case Lagres with 
my learned brother that the intention of 
the parties was that rent should be paid in 
paddy. The penalty clause I understand 
to mean that on failure of the tenant to pay 
the stipulated quantity of paddy in a 
particular year the landlord is entitled to 
damages. It isnot necessary for me to say 
that damages must be the market price of 
the paddy at the time when the contract is 
sought to be enforced for there may be'other 
considerations which are likely to influence 
the Court in assessing damages though 
ordinarily the market price is the measure 
of damages. I accordingly agree in allowing 
the appeal and making the order which my 
learned brother has made. ° 
Graham, J.—This appeal by the 
plaintiff arises out of a suit to recover the 
price of paddy for the years 1326 to 1328 
B, S. The father of the defendants had 
executed a kabuliyat in favour of the 
plaintiff's vendor, and the defendants con- 
tended that according to the terms thereof 
they were liable to pay Rs. 50 only per 
year, the price mentioned in the kabuliyat, 
and nof the market value of the paddy 
‘prevailing during the years in question. 
The dedision of the case turns upon the 
construetion of the kabuliyat (Ex. 2) which 
was admitted by both parties. Suits of this 
nature have formed the subject-matter of 
numerous reported decisions and those deci- 
sionshave been farfrom uniform. Thismuch, 
however, emerges from a consideration of 
these cases that nothing in the nature 
of a general rule can be laid down for 
their determination, and that the decision 
in each instance must depend upon the 
particular facta proved, and inthe main 
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-upon the ferms of the particular kabuliyat 
under cqnsideration. The material passages 
in, the kabultyat, which we are now 
een upon to construe, are to the following 
effect : $ ` 

“After settling a quantity of 1 bishi 5 
aris of paddy the price of which is fifty 
rupees as annual gula rent (paddy rent), 
and Rs. 25 as selami, I execute this mourasht 
mokarrari kabuliyat to the following effect. 
I shall pay the rent, that is deliver the gula 
paddy according to the kists noted below, 
year after year, There shall not be 
any variation as regards the jama and. area 
settled at any time. IfI fail to deliver the 
gula paddy according to the kists, I shall 
be dealt with according to law........ are | 
shall delivar the said@pdddy measuring it 
out with a five seer dou after drying and 
winnowing it and making it fit for being 

| stored in a gola.” 

The schedule which is appended to the 
kabuliyat contains the following:—“Instal- 
ment ofrent—one bishi, five aris of paddy 
in the month of Magh.” 

There can be no possible doubt reading 
this document asa whole that the primary 
intention of the parties was that the rent 
should be paid in kind. That much 
seems to be clear not only from the 
manner in which the promise to pay gula 
paddy isthrice reiterated but also from the 
terms of the schedule. 

The question then arises as to what is to 
happen jn the event of the lessee failing 

. for come reason, whether from inability or 
otherwise, to deliver the paddy. In that 
eventuality is the plaintiff to be held to 
be entitled to recover the price of the-paddy 
at the market rate, or is he only entitled 
to recover the sum of Rs, 50 as the price 
thereof as contended by the defendants ? 

The Courts below have taken the view 
that the intention of the parties was to fix 
Rs. 50 per annum as the money equivalent 
of the bhag paddy for all time, and that 
their object in so doing was to avoid.future 
disputes. The lease being a mokarrari 
lease there is something to be said for 
this interpretation, and in somewhat 
similar reported cases this view has found 
favour, Speaking for myself I must admit 
that I was at first very much impressed 
with it, and I should certainly hesitate 
ordinarily to differ in opinion upon ithe 
construction ofa vernacular document from 
two Indian Judggs both of whom are well 
versed in their own languagepund, there- 


norane 


. è 


JURAN MANDAL V, RAM MANDAL. 


41 


fore, eminently competent to come to a 
right conclusion. 


Upon careful consideration, however, I 
cannot persuade myself that that conclu- 
sion is correct. The point that first occurs 
to me is that nowhere in this document is 
any intention revealed, much less express- 
ly stated, that the method of paying the 
rent should be an alternative at the option 
of the lessee ;in other words, that it was 
left open to him to pay either in kind, or 
in cash, as he pleased. On the contrary 
it is reiterated several times, as already 
mentioned above, that the rent is to be 
paid in paddy, and inorder that there may 
be no possible doubt upon the point it is 
stated in the schedule that the paddy is 
to be delivered in one instalment annually 
in the month of Magh. Such contracts for 
the payment of bhag rent are very common, 
and the object in view, there can be little 
doubt, is to make sure of obtaining a cer- 
tain quantity of paddy for the consumption 
of the family independent of, and unaffect- 
ed by fluctuations in the price. Ifthe 
kabuliyat is construed as giving an option 
to pay in cash or in kind, and as fixing the 
price at Rs. 50 in perpetuity this object 
will be defeated since a rise in the priceof 
paddy would result in less paddy being 
obtained for the family consumption. For 
the defendants great stréss was laid on the 
words ‘the price (or value) of which is fifty 
rupees’. It is tobe observad, however, that 
the verb is used in the present tense which 
would seem merely to mean that the price 
or value at that time was Rs. 50, 
If the intention had been that the 
price should be Rs. 50 for all time that 
intention could easily have been expressed. 
But, as I have already said, there is 
nothing in this particular kabyliyat to 
suggest that it was ever contempfated 
ne the payment should be other than in 
kind. 


The position then is this. The parties 
mutually agree for paymentin kind. The 
lessee through inability, or from wilful 
default, fails to deliver the paddy. The 
plaintiff then naturally asks to be putin 


-the same position as he would have been 


if the default had not occurred, in other 
words that he should get such a price as 
will enable him to purchase the paddy 
in the market. To this the defendants 
reply that the plaintiff can in no circum- 
stances recover more than the sum of Rs. 50 
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mentioned in the kabuliyat. It seems to 
me that it was never intended that this was 
to be regarded as the fixed price ,of the 
paddy. It is perhaps not permissible to 
speculate whether this figure was so insert- 
ed, for the purpose of ascertaining the 
registration fee, or fixing the stamp duty 
payable, This much, however, can be safd 
that it does not in plain terms fix Rs. 50 as 
the price for allfuture timeof the paddy. 
On the contrary the word haitechhe seems 
to preclude such a construction. 

f we place upon the kabuliyat the con- 
struction which the defendants-respondents 
seek to put upon it, then it is obvious that 
in the easiest {way possible the lessee can 
always defeat the original irftention of the 
parties by thesimple device of withhold- 
ing delivery ofthe paddy and insisting on 
payment of the monsy equivalent of Rs. 50, 
But that was certainly never intendedin 
this case as is clear inter alia from the 
emphasis laid in the document on tha 
delivery of the3paddy and the clause which 
says that in the event of failure to deliver 
the gula paddy the defendants would be 
dealt with according to law. The mean- 
ing of this clause and of the document 
taken as a. whole is, I think, thia that the 
rent was to be paid i in paddy and not in 
cash, and, that, in the event of failure to, 
deliver it, the plaintiff would be entitled 
to damages by recourse to the Court. 

For these reasons, I would. allow. the 
appeal, set aside the decrees of the Oourts 
below, and send the case back to the trial 
Court for a determination of the amount 
due to thé plaintiff as damages and for 
making a decree in accordance therewith. 
The appellant is entitled to his costs in 
all the Courts. The costs of thefurther 
hearing in the Oourt of first instance will 
be at the discretion of that Oourt. 
sA. Appealallowed, 
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BOMBAY HIGH COURT.: ' 
a LETTERS Patent APPEAL No. 61 oF 1020. 
June 22, 1928. . 
Present:—Sir Charles Fawcett, KT., .- 
_ Acting Chief J meee and Mr. Justice 


Mir 
TANGEVaA VEN KABPA—Prarerses 
—APeBLLANT 


- GOVINDAPPA AYAPPA AND OTHERS— 
DgFENDANTS—RESPONDENTS. 

Hindu Law—-Widow—Reversioner electing to receive 
benefit of alienation—LHstoppel. 

It is not permissible to a reversioner who has 
elected to accept a benefit under an unauthorised 
alienation by a Hindu widow, to challenge the alien- 
ation subsequently. 

Akkava Ramchandrappa v. Sayadkhan Muthekhan 
(1), followed. 

Letters Patent* appeal against the judg- 
ment of Mr. Justice Percival summarily re- 
jecting Second Appeal No, 473 of 1926 from 
the decision of the District Judge, Bijapur, 
in Appeal No. 14 of 1925, reversing the 


- 


decree passed by the Subordinate Judge at — 


Bagalkot, in Civil Suit No. 441 of 1924, 
r. H.C. Coyajee (with him Mr, S. D. 
Sapre), for the Appellant. 
Mr. G. Rao (with him Mr.H. B. 
Gumaste), for the Raspondents. 


JUDGMENT. 

Mirza, J.—This is a second appeal 
from a judgment of the lower Appellate 
Oourt, which reversed the decree of the 
trial Court and dismissed the plaintifi’s 
suit, The appellant’s claim is based upon 
her being the preferential rever8ioner in 
respect of a property which was held by 
her mother, enjoying a widow's estate 
therein. The other reversioner is her sister, 
defendant No.5. Itis conceded that the 
plaintiff, being the poorer of the two sisters, 
isthe preferential reversioner. The pro- 
perty, the subject-matter of the claim in 
the suit, was sold by the plaintiff's mother 
about thirty years ago. The plaintiff was 
nota Party to thesale-deed. The sale-deed 
recited that the sale was for family pur- 
poses.° Defendant No. listhe alienee of 
the property. His casein the lower Oourts 
was thatthe sale had taken place fora 
family necessity, viz, toobtain a divorce 


. for the plaintiff, and that the plaintiff was 


a consenting party to the sale and had 
benefited byit. The first Oourt ‘held that 
the defendante had failed to prove that 
the consideration forthe sale was taken 
for the purpose of enabling the plaintiff 
to get a divorce from her husband, or that 
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. she had consented to the sale. The lower 
Appellate Court found that the sale lead 
taken place for the ‘plaintiff's divorce and 
bénefit. : 

Under the Hindu Law, no doubt, the 
marriage of a daughter would be a legal 
necessity justifying the alienation of pro- 
perty by a widow. A divorce, however, is 
against the policy of Hindu “Law, and no 
precedent has been pointed out which 
would justify the Qourtin holding that a 
divorce may be regarded asa legal neces- 
sity. The finding of the lower Appellate 
Court, however, makes it clear that the 
plaintiff elected to receive a benefit from 
the sale of the property by her widowed 
mother rather than wait for her rever- 
sionary rights to matufeinto ownership 
on her death. That finding would, in my 
Opinion, bring the case under the Fall 
Bench ruling of this Court in Akkava 
Ramehandrappa v. Sayadkhan Muthekhan 
(1). The appellant would, therefore, be 
debarred now from claiming the property. 
It is not necessary, in my opinion, to con- 
sider in this appeal what right, if avy, 
defendant No.5 might now claim in the 
property as that matter is not before us. 
We dismiss the appeal with costs. 

Fawcett, Ag. C. J.—I agree. Ido 
not think that there is any ground for 
our not accepting the finding of the lower 
Court, although it depends a good deal 
upon inference andthe actual payment of 
the moneyobtained by the alienation to 
the plaintiff's husband is not conclusively 
proved. But there was evidence before 
the District Judge on which he could pro- 
perly arrive at his conclusion. In that 
view, the plaintiff, undoubtedly, was a 
reversioner, who benefited by the aliena- 
tion. [t is true that she did not actually 
join in thealienation so that this case is 
not on all fours with that of the Fall Bench 
case in Akkava Ramchandrappa v. Bayad- 
khan Muthekhan (1). But the judg- 
ment of the Privy Council in Ram- 
gowda Annagowda v. Bhausaheb (2) shows 
that the general principle is not cofifined 
to cases of reversioners joining in transac- 
tions, but that such joinder isonly an in- 
stance ofacts ofa reversioner which treat 

(1) 102 Ind. Cas. 232; 29 Bom. L. R. 386; A. I. R. 
1927 Bom, 260; 51 B. 475. ' 

(2) 105 Ind. Cas. 708; 29 Bom. L. R. 1380; A.I. R. 
1927 P. O. 227; 53 M. L. J. 350: 460. L. J. 267; 4 O. 
W. N. 876; 39 M. L. T. 250; (1927) M. W. N. 736; 32 


O. W. N. 88; 27 L, W. 340; 54 I. A. 396; 52 B. 1; 26 A. 
L. J. 682 (P. 0), - 6 


. * 
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the alienationas valid or binding,so as 
to preclude such reversioner from exercis- 
ing Kis right to avoid it. (See the report 
at page 1384*). In the presentcase, I think, 
that the plaintiff's act in accepting a sub- 
stantial benefit from the alienation amouhts 
to an act showing her consent to the aliena- 
tion and her election ito treat it as 
valid and binding, so far as she was con- 
cerned. 

Mr. Coyajee argued that the consent of 
a female reversioner was insufficient, and 
there are, no doubt, authorities which sup- 
port that contention. ButI think these 
must clearly be taken to have been over- 
ruled by the Full Bench decision in 
Akkava Ramchandrappa v. Sayadkhan 
Muthekhan (1). 

Mr. Coyajee’s second contention was 
that the consent of the whole body of re- 
versioners is necessary to validate a trans- 
action, and that the plaintiff was one of 
two daughters, so that her consent alone 
would not be sufficient. That would pos- 
sibly bea good argument if the validity 
of the alienation depended entirely upon 
the consent of the reversioners, But there 
is this further ground of validation, which 
does not necessarily require every rever- 
sioner to have benefited by the alienation. 
Their Lordships of the Privy Council at 
page 1384* of the report speak of rever- 
sioners, “who may either singly or asa 
body be précluded” from exercising their 
right to avoid the transaction. 

e A particular reversioner can be precluded 
by his conduct, and it is not -necessary 
that in every case the whole body of rever- 
sioners should be so precluded. In the 


-present case the suit is brought by the 


plaintiff alone with the acquiescence of her 
sister, defendant No. 5, so that, for the 
purposes of this suit, if the plaintif is 
precluded from questioning the validity 
of the alienation, that sufficesto justify 
the decree of the lower Court. Therefore, 
it seems tome that the legal objections 
that have been taken to the decree ofthe 
Court below are not sustainable in view 
of the Privy Council decision that I have 
mentioned. Whether defendant No. 5 
can bring another suit against the plaintiff 
is a question which I do not think we 
have sufficient materials to discuss. Pos- 
sibly, such a suit would be barred as res 
judicata. 

A. Appeal dismissed. 

#Pages of 29 Bom, L. R.—[Hd.| 
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LAHORE HIGH COURT. 
First Orv: Appzat No. 264 or 1924, 

June 19, 1928. ‘ 
Present :—Mr. Justice Addison 
and Mr. Justice Bhide. 
SARDAR SHAH AND OTHERS, MINORS, 
THROUGH THEIR MOTHER Musammat BIBI— 
PLAINTIFES—APPELLANTS 


YETSUS 
Musammat SARDAR BEGUM AND OTHERS 
—-DEFENDANTS—RESPONDENTS.' 
‘Custom—Alienation—Gift—Ancesiral property—Gift 
to daughters in presence of sons ~Sayyads of Mauza 
Khai (old Tahsil Dipalpur), Tahsil Samundari; Dis- 
trict jatun re S setting up special 
evidentiary value of, | 
a gh of Mauza Khai, Tahsil Samundari, District 
Lyallpur, are governed by custom inematters relating 
to alienation and according to the custom obtaining 
among thema gift of a part of ancestral landed pro- 
perty.to daughters is permissible in the presence of 


gons. ; NE $ : P 

An entry in a Riwaj-t-am setting up a special 
custom as opposed to a general one even if un- 
supported by instances is a prima facie evidence of 


that custom. z 
“Piret appeal from a decree of the Benior 


Subordinate Judge, at Lyallpur, dated 
the 20th October, 1923. 

Messrs. Jagan Nath Aggarwaland Bhagot 
Ram Sawhny, for the Appellants. 

Mr. Shiv Charan Das, for Sir Abdul 
Qadar, KT., Mr. Kishan Mehra, for Mr. 
Khurshid Zaman, for the Respondents. . 


JUDGMENT. 

Addison. J.—The plaintiffs are the 
minor sons of Haji Shah who, on the 24th 
September, 1909, gifted one-fourth of his an- 
cestral holding in village Khaiin the Lyalf? 
pur District to his unmarriedsister Musam- 
mat Sahib Nishan, defendant No, 1, and 
another one-fourth to histwo daughters, de- 
fendants Nos. 2 and 3, who were then un- 
married though they married later. The 
daughters were by one wife and the sons 
by another. Haji Shah died some six 
years before the suit was instituted. Ac- 
cording to the plaint, the parties are 
Sayyads who came from village Shérgarh 
in the Montgomery District and who follow 
Ovstomary Law. It was claimed that Haji 
Shah had no power under custom to make 
these gifts. It was stated that the de- 
fendants were asked to surrender the land. 
Defendant No. 3 assented and returned 
to them her one-eighth share. She was, 
howaver, impleaded as a pro forma de- 
fendant in the present suit which the plaint- 
iffs thereafter brought for recovery of 
the one-fourth share with the sister and of 
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theone-eighth share with the other daughter. 
The contesting defendants pleaded that 
they were governed by Muhammadan Law 
and that they depended for their liveli- 
hood not only on agriculture buton Piri 
Muridi. They denied that they came'from 
Shergarh originally and stated that they 
had lived at village Khai from olden 
times. It wag further claimed that, even 
if parties were governed by Oustomary 
Law, the gift of such a small area of land 
in favour of a daughter and an unmarried 
sister was permissible. On the pleadings 
only one: issue arose, whether parties were 
governed by custom, and, if so, what 
wasthe custom amengst them regarding 
the power of gifiof a part of the ances- 
tral, property by a proprietor, having 
male issue, when the gift was made in 
favour of the daughters and a sister. 

The trial Judge held: (1) that it was not 
proved that the parties came originally 
from Shergarh; (2) that they followed the 
customs of their own village Khai and not 
Muhammadan Law; (3) that under custom 
the gift to the daughter was warranted; 
but (4) that there was no power of gift 
in favour of the sister. He accordingly 
decreed possession of the sister's share of 
one fourth of the holding, but dismissed 
the suit for possession of the one-eighth 
share of the daughter, defendant No. 2, 
Against this decision the sister and plaint- 
ifs have preferred appeals, 

After the institution of her appeal the 
sister died and no attempt has been made 
to bringher legal representatives on the 
record. In fact these representatives would 
appear to be the plaintiffs. The resultis 
that the appeal of the sister has abated. 
That order has been madein her appeal. 
As regards the plaintifis’ appeal the ap- 
plication to bring the legal representatives 
of Musammat Sahib Nishan on the record 
was not brought within time, but she was 
merely a pro forma defendant, as she was 
not interested in that appeal which attack- 
ed only the finding regarding the daughter. - 
Further, the appellants were themselves 
her legal representatives. For these reasons 
there was no necessity to bring her legal 
representatives on the record and con- 
sequently there was no abatement of this 
appeal. 


This was* admitted by the learned 


‘Counsel appearing for the daughter, 


I agree with the trial Court that the 
evidence goes not establish that Nadar, 
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Shah, who purchased this village and 
founded it ata time when it was waste 
land, came from Shergarh. 


(His Lordship referred to the evidence 
on the point and proceeded’—j 


Khai itself used to be sin the Mont- 
gomery Tahsil of Montgomery District, 
though it is now in the Samundari Tahsil of 
Lyallpur District. In the Settlement of 
1857, when Nadir Shah was the sole pro- 
prietor, he stated as regards the custom 
relating to alienation that he had full 
powers of alienation (Ex. D-4). In the 
Settlement of 1872 it was recorded in the 
Riwaj-i-am of Tahsil ,Dipalpur (D-9) that 
daughters do not succeed by inheritance, 
but that a proprietor could give a share to 
his daughter's issue equal to that of ason, 
The Sayyads of Shergarh alone objected 
to this assertion of custom. No instances 
were given but as will appear later, this 
is not important. It was also stated that, 
though daughters were not heirs, they could 
be given the whole estate in the absence 
of male issue and instances of this were 
given. It is clear, therefore, that all the 
Sayyads of old Dipalpur Tahsil are govern- 
ed by custom and that in it there 
isa very large power of alienation in 
favour of daughters amongst these Sayyads. 
Again, in the Riwaj.i-am of 1872 of Mont- 
` gomery Tahsil, in which Khai was then 
situated®(D-7), the custom amongst the 
Sayyad tribe is as follows:—The father 
is competent to gift some of his land to 
his daughters during his lifetime without 
the consent of his collaterals or sons, 
while in the absence of sons he can 
gift the whole. Further, the father 
can gift his whole estate as his daughter's 
dower in the absence of sons and in the 
presence of sons he can granta portion 
of his estate as her dower without the 
consent of anyone. The statement of 
Customary Law, prepared by the Revenue 
Authorities, is thus entirely in «favour 
ofa gift of a portion of his estate bya 
father of his daughter in the presence of 
sons. In the present case, defendant No. 2 
has received oneandone-fourth share outof 
some 18or20squares and thatisnot excessive. 
The oral evidence is not corfvincing and I 
have no doubt thatthe Riwaj-i-am, though 
- noinstances are given, must prevail. The 
Riwnj-i-am of Mohtgomery Tahsil (D-7) is 
signed by three of the sons of Nadir Shah, 


e namely, Fazal Shah Zaildar, Hassan Bakhsh 
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and Sayyad Mohammad Lambardar, who 
was the father of HajiShah. 

It isnow too late in the day to con- 
tend that a Riwaj-i-am without instances 
is of litthe evidentiary value. In circumstances 
similar to the present it was held in 
Ata Muhammad Khan v. Jiwani (1) that a 
mere entry of thecustom in the wajib-ul-arz 
without instances would be sufficient to 
shift the onus to near collaterals. Their 
Lordships of the Privy Council in Beg 
v. Allah Ditta (2) laid down that in such 
cases the onus would be on the persons 
contesting the custom. It was held in 
Labh Singh v. Mango (3) that in 
view of the Judicial Committee's clear ex- 
position of the law recorded in the case 
last mentioned it could not be said to be 
an established rule that a statement in a 
Riwaj-i-am opposed to general custom aad 


. unsupported by instances possessed little 


evidentiary value. An entry therein of 
a special custom was prima facie proof of 
that custom and placed the onus of re- 
buttal on the party disputing the correct- 
ness of the entry. I might add that the 
custom in the present case is not of a 
very special character as the District is 
. Montgomery wherecustomislargelyinfluexc- 
ed by Muhammadan Law and daughters 
are favoured to an extent unknown in the 
central districts of the Punjab. Lastly, 
the same principle was followed in Labha 
Ram v. Raman (4). 

° For the reasons given it is clear that 
the parties follow custom and that a gift, 
such as the present was, could be made 
under the custom applicable to the par- 
ties toa daughter - by the father in the 
presence of male issue. I would dismiss 
the appeal with costs, oe 

Bhide, J.—I agree. E 

R. L. Appeal dismissed. 

(1) 26 Ind. Qas. 492; 34 P. R.1915; 2P. W. R.1915; 
33 P. L. R. 1915. 

(2) 38 Ind. Oas. 354; 45 P. R. 1917; 12 P. W. R. 1917; 
21 M. L. T, 310; 32 M. L. J. 615; 19 Bom. L. R. 388; 15 
A. L. J. 525; 21 0. W. N. 842; 44 ©. 749; 26 C. L.J. 
175; 44 I. A. 89 (P. ©). 

(3) 100 Ind. Cas. 924; 8 Lah. 281; A. I, R. 1927 Lah 
241; 29 P. L. R. 586. 

(4) 103 Jnd. Cas. 280; 9 Lah. 1: A. I. R. 1927 Lah 
593; I. L. T. 40 Lah. 62; 29 P. L. R. 318. 


46 
BOMBAY HIGH COURT. 
LETTERS Parent APPEAL No. 52 or 1926, 
June 28, 1928. 

, Present:—Sir Charles Fawcett, KT., 

Acting Chief Justice, and Mr. Justice 
Mirza. , 
JANKIBAI KESHAV BANDEKAR 
AND OTHERS—PLAINTIFF8S—APPELLANTS 
versus 
RAMCHANDRA JAIRAM BADALE 

AND OTHERS—DEFENDANTS—RESPONDENTS. 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
ss. 15-D, 16—Mortgage by agriculturist—Sale of 
equity of redemption—Suit for accounts—Maintain- 
ability of suit. 

An agriculturist who has mortgaged his properties 
and who has subsequently sold his equity of re- 
demption is not an ‘agriculturist whose property is 
mortgaged’ within the meaning of s. 15-D of the 
Dekkhan Agriculturists' Relief Act, and cannot, main- 
tain a suit for accounts against the mortgagee under 
the said section. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Percival, summarily 
dismissing Second Appeal No. 257 of 1926, 
from the decision of the First Class Subordi- 
nate Judge, A. P., at Ratnagiri, in Appeal 
No. 242 of 1923, confirming the decree 
passed by the Second Class Subordinate 
Judge at Malvan, in Oivil Suit No. 79 of 
1922, 


Mr, 
ants. 
Mr. A. A. Adarkar, for the Respondents. 


JUDGMENT.—We concur with the 
findings of boththeCourtsthat the suit does 
notfall within the provisions of s.15-D 
of the Dekkhan Agriculturists’ Relief Act. 
The plaintifis sold their equity of redemp- 
tion, and, in our opinion, the result is that 
they are not “agriculturists whose proper- 
ty is mostgaged” within the meaning of 
s°15-D, Such mortgaged property as they 
did have has been sold and so it is no 
longer their property. NA 

Tt is argued that the suit is maintainable 
under the provisions of s. 16 of the Dek- 
khan Agriculturists’ Relief Act, which says: 
“Any agriculturist may sue for an account 
of money lent or advanced to or paid for 
him by a creditor, or due by him to the 
creditor as the price of goods sold,or on a 
written or unwritten engagement for the 
payment of money...” Mr. Parulekar refers 
to the provisions in the mortgage bond 
under which the mortgagors became liable 
to pay the mortgage debt personally or 
from their joint property, and says that 
this is a‘written engagement to pay money 

Í e 


l 


. 


SARFARAZ SINGH V, UDWAT SİNGH. 


S. R. Pasulekar, for the Appel- 
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which falls under ‘the provisions of s. 16, 
Even assuming that this.is so, the present 
suit is not one brought under s., 16, but is 
one brought expressly under s, 15-D to get 
a mortgage account: An account in a suit 
under s.15-D of the Dekkhan Agricultn- 
tists’ Relief Apt may differ considerably 
from an account in a suit under s. 16; at 
any rate, the suit as framed is not one 
under s. 16. The result is, in our opinion, 
the appeal fails and it is dismissed with 
costs. 
A. Appeal dismissed., 


OUDH CHIEF COURT. . 
Ssconp Orvıu ArpgaL No. 130 oF 1928, 
September 13, 1928. 
Present:—Mr. Justice Raza and 
Mr. Justice Srivastava, 
SARFARAZ SINGH—Puaintive 
~——APPELLANT 


3 versus 
Bhai UDWAT BINGH— PLAINTIFF AND -- 

OTHERS—DEFENDANTS—RESPONDENTS. 
_ Mortgage—Redemption—Long term, whether by 
P clog on redemption—High rateof interest, effect 
of. 
A stipulation for along period before which re- 
demption is not to be allowed does not by itself 
amount to a fetter on the right of redemption, 
although it may, when coupled with other collateral 
covenants inthe mortgage go to show an intention 
on the part of the mortgagee to render redemption 
extremely difficult, if not altogether impossible, so as 
R at? a clog on the equity of redemption. [p. 

, col, 1. 

Bakhtawar Begam v. Husaini Khanam (1), Sohan 
Lal v. Kunwar (2), Raza Mohammad Khan v. Ram 
Lal Kalwar (3)and Dargahi Lall v. Rafig-un-nisa 
(4), referred to. 

In the absence of undue influence or unfair deal- 
ing no ease of clog can be put forward merely upon 
the ground that ahigh rate of interest has been 
stipulatgd for in the mortgage-deed. [p. 48, col. 


Appeal bgainst a decreeof the Addi- 
tional Subordinate Judge, Gonda, dated the 
4th February, 1928, reversing that of the 
Munsif, Tarabganj, dated the 30th Novem- 
ber, 1927. i 

Mr. Naimulla for Mr. Hyder Husain and 
Mr. A. C. Mukerji, for the Appellant. 

Messrs. A. P. Sen and Mahabir Prasad, 
for the Respondents. 

JUDGMENT .—Thefe twoappealssNos. 
129 and 139 of 1928, arise out of Suits Nos. 
235 and 252 of 1927, decided by the learned > 
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foe ef Tarabganj onthe 30th November, 


The dispute in these suits relates to a 
Lanna 4-pies share in village Inderpur in 
the District of Gonda. The, circumstances 
out, of which these suits have arisen, so far 
as they are material to this judgment, may 
be shortly stated :— 

Drigbijai Lal and Girwar Lal, sons of one 
Raj Bahadur, were owners of the property 
in suit, They mortgaged the property to 
Gur Pratab Singh for Rs. 950, for a period 
of fifteen years, on the 5th September, 1911. 
It was a possessory mortgage. 

On the 14th October, 1925, Drigbijai Lal 
and hisson Gur Chargn and ,Girwar Lal's 
widow, Musammat Parshadi, mortgaged the 
property in suit tu Sarfaraz Singh for 
Rs. 1,600 out of which Rs. 950 were left 
with the mortgagee for redemption of the 
prior mortgage of 5th September, 
1911. The term of the mortgage in 
favour of Sarfaraz Singh was thirty-five 
years anisix months, The mortgagee was 
to appropriate the profits in lieu of interest 


on Rs, 1,000 and interest was to be paid by. 


the mortgagors on the remaining Rs. 600 
at Rs, 18-12 per cent. per annum, com- 
poundable yearly. 

On the 29th July 1926, the mortgagors 
(Drigbijai Lal and others) sold the property 
in suitto Udwat Singh, brother of Gur 
Pratab Singh, prior mortgagee. Udwat 
Singh and*Gur Pratab Singh are admitted- 
ly members ofa joint Hindu family. 

Sarfaraz Singh deposited Rs. 950in Court 
under s. 83 of Act IV of 1882 on the. 2nd 
April, 1927, to pay off the prior mortgage 
of 1911. However, Gur Pratab Singh re- 
fused to accept the money and the result 
was that the application was dismissed on 
the 28th May, 1927. Suit No. 235 was 
thereupon brought by Sarfaraz Singh on 
the lith August, 1927, for redemption of 
the prior mortgage of 1911, against Gur 
Pratab Singh and Udwat Singh. “The 
defence was that the mortgage was ex- 
tinguished as Udwat Singh had already re- 
deemed the property from his brother Gur 
Pratab Singh and thus nothing wasleft to 
be redeemed. 

Suit No. 252 was then brought by Udwat 
Singh and the original mortgagors against 
Sarfaraz Singh, en the 6th September, 1927, 
for redemption of the mortgage of 1925, 
on the allegation that the terms of the 
mortgage constituted a clog on redemption 
and thåt they were, therefore, entitled to re- 
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deem the mortgage at once without waiting 
for the term entered in the deed. 

The claim was resisted by Sarfaraz Singh. 
He denied that the terms constituted a clog 
on redemption and contended also that 
Udwat Singh, being a transferee from the 
mortgagors, could not raise the plea of clog 
on redemption. 

Both the suits were tried together by the 
learned Munsif of Tarabganj. He found 
in Sarfaraz Singh’s suit that the latter was 
entitled to redeem the mortgage as the 
alleged redemption by Udwat Singh from 
Gur Pratab Singh was a bogus one. The 
suit of Sarfaraz Singh was, therefore, de- 
ereed by the learned Munsif. Hefound in 
Udwat Singh’s suit that the terms of the 
deed do not constitute a clog on redemp- 
tion and the claim for redemption was, 
therefore, premature. He, therefore, dis- 
missed that suit. 

Udwat Singh and his transferors thenap- 
pealed. Both the appeals were allowed by 
the learned Additional Subordinate Judge, 
The result was that the claim of Udwat 
Singh was decreed and Sarfaraz Singh's 
suit was dismissed with costs. 

Sarfaraz Singh has now come to this 
Opurt in second appeal. He challenges the 
findings of the learned. Additional Sub- 
ordinate Judge on the points decided against 


im. . 

The plea that Udwat Singh could not 
raise the plea of clog on redemption has 
now been given up by the appellant’s 
learned Oounsel. He contends, however, 
that the terms of the mortgage of 1925 do 
not constitute a clogon redemption and the 
claim for redemption should, therefore, 
ba rejected. The only point for determi- 
nation in Appeal No. 130 of 1928 is whether 
the terms of the deed in suit (7. e., mort-° 
gage-deed, dated 14th October, 1925), 
operate as a clog onthe equity of redemp- 
tion. We have heard the learned Counsel 
on both sides at some length. We have 
also examinedthe deedin suit carefully. 
We think the terms of the deed in snit do 
not operate as a clog on the equity of re- 
demption. 

It has now, definitely been setiled by the 
case of Bakhtawar Begam v. Husaini 
Khanum (1) that ordinarily there cannot 
be any redemption before the term of the 


(1) 23 Ind. Cas. 355; 36 A. 195; 18 O. W. N. 586; 
26 M. L. J. 474; 12 A. L. J. 473; 19 C. L. J. 477; (1914) 
M. W. N. 411; 15 M. L. T. 389; 16 Bom. L. R. 344; 11, 
W. 813; 41 L A, 84 (P. 0.). 
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mortgage expires, As pointed out in the 
caso of Sohan Lal v. Kunwar (2) a stipula- 
tion for.a long period before which redemp- 
tion is not to bə allowed does not by itself 
amount toa fetter on the right ofredemp- 
tion, but it may when, coupled with other 
collateral covenants in the mortgage, go to 
show an intention on the part of the mort- 
gagee to render redemption extremely 
difficult, if net altogether impossible, so as 
to constitute a clog on the equity ofre- 
demption. It was, of course, held by the 
late Court of the Judicial Commissioner of 
Oudh in the case of Raza Mohammad Khan 
v. Ram Lal Kalwar (3) that aspostponement 
of the right of redemption for a long period, 
when coupled with such other provisions 
in the mortgage-deed as are wholly advan- 
tageous to the mortgagee and donot confer 
any corresponding advantages in favour of 
the mortgagor operates as a clog on the 
equity of redemption and the mortgagor 
is entitled to be relieved of it. As point- 
ed out in the case of Dargahi Lall v. 
Rafig-un-nisa (4) decided by a Bench of 
this Court onthe 20th April, 1927, if the 
effect of a condition postponing redemp- 
tion for a specified term of years is to make 
thé mortgage practically irredeemable, a 
Court is justified in setting it aside, bit 
ordinarily, andin the absence of aspecial 
condition entitling the mortgagor to redeem 
during the term for which a mortgage is 
created, the right of redemption can only 
arise on the expiration of the specified 
period. “Where a mortgage contains a con- 
dition that it should not be redeemable for 
75 years and the condition is not unreason- 
able and ite effect is not at the end of 
that period to raise the amount payable for 
redemption to an unconscionable figure, 
*the condition which prevents redemption 
until the period of 75 years has passed is 
enforceable. Each case has to be decided 
on its own facts and circumstances. There 
is nothing more dangerous and mislead- 
ing than to apply the inferencesto be drawn 
from one set of facts to the facts and cir- 
cumstances proved elsewhere. We have 
examined the deed in suit carefully. The 
term of the mortgage is,of course, thirty- 
five years and six months, but we find no 
other provisions in the mortgage-deed as are 
wholly advantageous to the mortgagee and 
2) 61 Ind, Oas. 962; 8 O. L. J. 136. : 
3) 88 Ind. Oes. 201; 12 O. L. J. 222; 2 O. W. N, 215; 
À, I. R. 1925 Oudh 406. 
a 102 Ind, Oas. 62; 1 Luck. Cas. 1; A.I. R, 1927 
Oudh 237. . 
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dô not confer any corresponding .advant” 
ages in favour of the mortgagors. The 
mortgagors or their ancestors had already 
mortgaged the property in suit to Gur Par- 
tab Singh for Rs. 950 by the deed dated the 
5th Septembef, 1911. It was a mortgage 
with possessign andthe mortgagee was to 
appropriate the profits in lieu of interest. 
It appears that the profits accruing from 
the property were sufficient only to pay the 
interest due on the mortgage. The mort- 
gagein suit was executed for Rs. 1,600 out of 
which Rs. 950 were left with the mortgagee. 
for redemption of the prior mortgage. The 
mortgagee was to appropriate the usufruct 
in lieu of interest on Rs, 1,000 and interest 
was to be paid by the-mortgagors on the 
remaining Rs. 600 at Rs. 18-12 per cent. per 
annum with yearly rests, The profits of the 
mortgaged property were not sufficient to 
cover the interest accruing on the said sum 
of Rs, 600 and hence the mortgagor had 
covenanted to pay interest at the rate men- 
tioned above. In the first place, the rate of 
interest isnot a high rate, In the second 
place, in the absence of undue influence or 
unfair dealing, no case ofclog can be put 
forward merely upon the ground that a 
high rate of interest has been. stipulated 
for in the mortgage-deed [see Saheb Bakhsh 
Singh v. Mohammad Ali Mohammad Khan 
(5)]. As pointed out in the case of Gokul 
Prasad Pathak v. Goitri Prasad Singh (6) 
where the profits of the mortgaged proper- 
ty are not enough to cover interest accruing 
on a portion of the mortgage money and 
that portion is left to carry interest at the 
rate provided for inthe document, thereis 
no reason why the enforcement of a co- 
venant of that nature would constitute any 
clog onthe equity of redemption. It is 
true that interest, if it remains unpaid, may 
accumulate, but who isto blame for that? 
It cannot accumulate if it is paid by the 
mortgagors at the proper time. The mort- 
gagers can easily stop the running of in- 
terest by making payments at the proper 
time, If they fail to do so they havethem- 
selves to thank for the consequences. We 
do not find that the conditions entered in 
the deed are unreasonable, The covenants 
in the mortgage in suit do not show that 
there was any intention on the partof the 
mortgagee to render redemption impossible, 
or extremely difficult. Unander these cir- 


(5) 58 Iad. Oas. 115; 7 O. L. J. 389. . 
(6) 100 Ind, Oas. 180; 4 O W. N. 147; A. I. R. 1927 
Oudh 595. $ 
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cumstances, we are not prepared to agree 
with ‘the finding of the learned Additional 
‘Subordinate Judge on the point under con- 
sideration. We hold, agreeing with the 
learhed Munsif, that the terms of the deed 
in suit do not constitute ctog on the equity 
of redemption. Udwat Singh’s suit is, 
therefore, premature and tHe claim for re- 
demption must, therefore, be rejected.: 

The result is that we allow Appeal No. 
130 of 1928 and, setting aside the decree of 
the lower Appellate Oourt; restore that of 
the first Court. The appellant will get 
his costs from Udwat Singh respondent in 
all the Courts. 

We cannot dispose of Appeal No. 129 of 
1928 which arises ovt df Suit No. 235 of 
1997, The appeal which arises out of that 
suit was not disposed of by the learned 
Additional Subordinate Judge on the merite. 
Having disposed of the other appeal, he 
did not think it necessary to dispose of Ap- 
peal No. 3 of 1928, before him on the merits 
and made the following observations in his 
judgment :— 

“In view of the decision in the first case 

.the second suit should be dismiesad, 

Therefore, thedecree of the Court below 
in the other Suit No, 235 of 1927, decreeing 
the suit for possession, is set aside and the 
Appeal No, 3 of 1928 is also allowed with 
costs and the Suit No. 235 of 1927 is dis- 
missed with costs,” 
“ We allgw the appeal and setting aside 
the decree of the lower Appellate Court 
remand the case to that Court with direc- 
tions to re-admit the appeal under its origi- 
nal number in the register of appeals and 
proceed to determineit according to law. 
Oosts will abide the result, 
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CALCUTTA HIGH COURT. 
; SPECIAL BENCH. 
Civin RuLE No. 545-8 or 1928. 
July 17, 1928. > 
Presant:— Sir George Olaus Rankin, Kr., 
e Chief Justice, Justice Sir Charu Chunder 
Ghose, Kr., Justice Sir Zahhadur Rahim 
Zahid Subrawardy, Kr., Mr. Justice 
B, B. Ghose and Mr. Justice Page, 
Sheikh SARDAR ALI AND OTAERS— 
PyAINTIFES— APPELLANTS— PETITIONERS 


versus 
Shetkh DOLLILUDDIN OSTAGAR— 
Daren oant—ReEsponDENT— 
e OPPOSITE Panty, 

Letters Patent (Cal.), cl. 15, as amended in 1928— 
Amendment restricting right of appeal from decisions 
of Single Judge, whether retrospective—Appeal from 
suits filed before date of amendment, law applicable to. 


The amendment to cl. 15 of the Letters Patent of 
the Calcutta High Court which restricts the right of 
appeal from decisions of a single Bench of the 
High Court to cases certified as fit for appeal, is 
not applicable to appeals arising out of suits 
instituted before the 14th January, 1928. The date 
which determines the applicability of the said 
amendment is the date of the institution of the suit 
from which the appeal arises and not the date of 
Ha qe of the second appeal. [p. 52, cols. 


Rights of appeal are not matters of procedure and 
the right to enter the superior Court is for this 
purpose deemed to arise to æ litigant before any 
decision has been given by the inferior Court, 
[p. 51, col. 2.] 

Colonial Sugar Refining Co., Ltd. v. Irving (1), re- 
ferred to. 


e 

Appeal against the decree of the: Subordi- 
nate Judge, First Oourt, 24-Parganas, dated 
the 17th July, 1926, affirming that of the 
Munsif, Second Court, Alipur, dated the 
17th July, 1924. 


Mr. Trailakhya Nath Gose and» Babu 
Bepin Chandra Bose, for the Petitioner. ; 
Moulvi Syed Nasim Ali, for the Opposite 


Party. 
JUDGMENT. 

Rankin, C. J.—This isa Rule calling 
upon the respondents to show cause why 
a certain memorandum of appeal present- 
ed to this Court on the 30th April, 1928, 
should not be accepted and registered. 
The question raised is whether or not 
the applicants have a right of appeal from 
the decision ofa single Judge sitting in 
second appeal in the absence of a certi- 
ficate from him that the case isa fit one 
for appeal, This question arises upon the 
new Letters Patent which came into effect 
on the 14th January, 1928. 
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The facts are that the suit was institut- 
ed on 7th October, 1920, and that after an 
appeal to the District Court a second appeal 
was fled inthe High Court by the pre- 
sert applicants on 4th October, 1%26. 
Under certain rules of this Court “ib was 
laid before Mr. Justice Mallik for dispoeal 
on or about the 4th April, 1928, and on 
that date the appeal was dismissed, 
the learned Judge refusing to declare 
that the case was a fitone fora further 
appeal, 

in these circumstances itis plain enough 
that the applicants bave ro right of 
appeal if the present cse is to be gcvern- 
ed by the terms of the new clause which 
by the said Letters Patent has been sub- 
stituted for the 15th clause of the Letters 
Patent of this High Court as they stood 
prior tothe l4th January, 1928, The con- 
tention of the applicants is that the new 
clause cannot be applied to this cage because 
to do so. would be toapply it retros- 
pectively, and so as to impair and indeed 
to defeat a substantive right which was 
in existence prior to the [4th January, 
1928. For this proposition the judgment 
of the Judicial Commiitee in Colonial 
Sugar Refining Co., Ltd. v. Irving (1) is 
cited and itis clear enough that the law 
2s there laid down is applicable in India: 
Delhi Cloth & General Mills Co., Ltd. v. 
Income Tax Commissioner, Delhi (2) and 
Nana v. Sheku (3). 

Tne only Indian decision upon the effect 
of an amendment of the Letters Patent &s 
regards rights of appeal would appear to 
be that of Framji Bomanji v.. Harmasji 
Barjorji (4). The case had been 
decided at first instance by two Judges 
and under the Letters Patent of 
i862 4n “appeal lay within the High 
Court (in practice sn appeal to three 
Judges). By the Letters Patent of 1865 
no such appeal was. provided and 
the appeal lay to the Privy Council. 
The decree not having been perfected 
before the coming into operation of the 
Letters Patent of 1865 it was held that 


„1 (1905) A, 0. 8695 741. J. P. O. 17; 02 L. P. 738; 
(2) 106 ind. ‘es, 156; 54 LA. 421; A. L R. 1927 
P, 0.249; 4 O. W. N: 1053; 8 P. L. T, 591; 25 A. D. J. 
964; 53 M. L. J. 819; 47 C. L. J. 1; 30 Bom. L. R. 60; 
ILL. T 40 Lah. 1: 320. W.N. 237;29 P. L. R.3 
(1928) M. W. N. 95; 27 L. W. 179: 9 Lah, 284 (P. 6) 
(3) 32 B. 337; 10 ‘Bom. L. K, 330. 
(4) 3 B.H O. R. O.O 
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these was no right to appeal to the High 
Court, 

The judgment of Sir Richard Gah 
preceeded upon the footing thatthe ques- 
tion was cne of procedure and of the same 
character as the question of costs in 
Wright v. Hale (5). A suggestion was added, 
however, that ss? of the new Letters Patent, 
though it might bear a more limited 
meaning, pointed to an intention that 
pending suits should be treated as if they 
had been brought under thé new Letters 
Patent. This decision was noticed in 
Runjit Singh v. Meherban Koer (6) a cage 
really governed by s., 6 of the Indian 
General Olausss Act (I of 18€8). There 
Garth, O. J, nokiced that the word 
“procedure” had been used by Sir Richard 
Couch in an extended sense but approv- 
ed of the Bombay decision for other 
reasons which he did not specify. 


It is argued for the applicants that the 
main ground for the decisionin Framji 
Bomanji v. Hormasji Barjorji (4) is un- 
tenable in view of wbat was said by Lord 
Macnaghten in Colonial Sugar Refining 
Co., Lid. v. Irving (1) and ihat any other: 
grounds upon which the decision may be 
defended are inapplicable to the present 
case. The applicants crave in aid mo 
observation of Sir Richard Couch that “ 
construing a Oharter of this kind the 
Court should, I: think, be guided by the 
rules and principles upon which Acts of 
Parliament are construsd.” Framji Bomanji 
v. Hormasji Barjorji (4). Sir Richard Garth 
was apparently of the same opinion. 


It is not contended thats. 6 of the Indian 
General Clauses Act (X of 1897) or 8.38 
of the Interpretation Act, 1889 (52& 
53 Vic. c.63) applies to Letters Patent, 
but it is contended that these are but 
expressions of a Common Law presumption.’ 
Reliance is placed on the judgment of 
Garth, O. J., in Runjit Singh's case (8) and 
on other Indian decisions to the effect that 
a swit and all appeals from the decree 
made therein are to be regarded as one 
“legal proceeding” [cf. Ratanchand Shri- 
chand v. Hanmantrao Shivbakas (TY Deb 
Narain Dutt v, Narendra Krishna (8) per 


(5) (1860) 30 L. J. Bz. 40; 6H. & N. 227; 6 Jur. 
(s. 8.) 1212; BL. T. 444; 9 W. R, 157; 123 R. R. 477; 
158 É. R. 9 

(6) 30. Bank 675; 2 O. L. R. 391 

(7) 6B. H. O. B. A. C. J, 168. . 

(8) 16 ©. 267, i 
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principle stated by West, J., in Chinto 


. Joshi v. Krishnaji Narayan (3) “that the 


legal pursuit of a remedy, suit, appeal 


and second appeal, are really but steps in 


a series of proceedings .connected by an. 


„Intrinsic unity.” 


On these grounds the sapplicants claim 
that on the 7th O2tober, 1920, when the suit 
was instituted their right toa Latters Patent 
appeal from the decision of a single Judge 
was a substantive right vested in them by 
the existing law and thatan intention to 


interfere with it, to clogit with a new con- 


dition, or to impair orimperil it, cannot ba 
presumed, and cannot be affirmed unless it 
hasbeen clearly magifested by express words 
or necessary intendment. 

Now, there is a certain paradox in 
regarding the right to appeal within the 
High Court from the decision of a single 
Judge asaright “vested” in the litigant 
at the date of the suit, since it isin no way 
certain that the case will ever bə decided 
by asingle Judge. Again as the right of 
second appeal is the right given by s. 10) of 
the Civil Procedure Code to appeal “to the 


‘High Court" it does not seem unreasonable 


that a litigant should take the internal 
arrangements of the High Court as hee 
finds them when he gets there. If under 
the Letters Patent all second appeals had 
been required to come beforatwo Judges 
and a new Letters Patent had provided 
that oñe Judge should be competent to 
exercise this jurisdiction, leaving the right 
-of appeal to the High Oourt and from the 
High Court as bafore, it would have been 
difficult, in my opinion, to hold that any 
litigant had a right to a hearing bafore two 
Judges. Again itis difficult to suppose 
that the amendment made bythe Latters 
Patent which came into force in January 
last was made with any other view than to 
obviate unreasonable, or unreasonably 
prolonged litigation; or to suppose that the 
date of the suit has any rational bearing 
upon that object or as distinguishing one 


‘ease from another for this purpose. It may 
-also be thought difficult to arrive atau 


opinion that the reform introduced is 
reasonable and necessary but that it should 
The 
whole weight of these consitlerations has to 
ba borne by the applicants’ argumenis that 
the Letters Patent as they stood on the 
| (% 3 B. 214; 4 Ind Jur. 33. 1 
*Page of 16 O.—A[ Hd], 
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7th October, 1920, conferred upon them ef 
that date an existing right. pe 

Now, the reasoning of the Judicial Com- 
mittee in the Colonial Sugar Company's 
case (L) is a conclusive authority to*show 
that tights of appeal are not matters of 
procedure and that the right to enter the 
sipstior Oourt is for the present purpose 
deəmə4 to arise toa litigant before any 
dacision has been given by the inferior 
Court. If the latter proposition be accepted 
T can s28 no intermediate point at which to 
ra3ist the conclusion that the right arises 
at the date of the suit, It doss not arise as 
regards Qourt B alone, when the suit is 
iastituted in Court A and as regards Court 
O when the firat appeal is lodged before 
Gourt B. A “present right of appeal” 
(cf. 8. 154 of the Code of Civil Procedure) is 
a different matter. The principle must, I 
think, involva that an admixture of differ- 
ent systems is not to be applied toa single 
case. It is quite true that the suitor cannot 
enter Court © without going through 
Gourt B but neither can he enter Court B 
till Court A has givenits decision, The 
right must bea right to take the matter to 
Gourt O in due course of the existing law, 

Inthe present case, however, there is a 
further element'ofcontingencyiin that thecase 
might never havebeendealt with by a single 
Judge, and the right claimed under cl. 15 of 
the unantended Letters Patent might never 
have arisen at all, Whether this element 
would make the reasoning of the Judicial 
Oommittes in the Colonial Sugar Company's 
case (1) inapplicable to the present case is 
a question which must be answered in the, 
negative, if, as I think, the applicant at the 
date of the suit had a right tothe use of 
the then existing system of appeals, But 
this question is I think academic in view 
of the effect of s. 111 of the Code upon the 
change jatroduced by the new Lottera 
Patent. The new clause .treats all second 
appeals in the same way, though it is 
in the power of the Oourt by its rules, 
and of the Ohief Justice by administra- 
tive action, to ensure that only those 
second appeals shall bə laid before a 
single Judge in which the value of the 
subject-matter is below a given limit. 
Nothing can ba founded, thorefora, on. 
the circumstance that by the rales of this 
Court Rs. 1,900 is imposed as a limit, 
that in practice Rs. 50 is the limit, and 
that any single J udge can direct the 
case to be laid before a Bench. Theo- 
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” retically cases ate brought to this Oourt 


on second appeal only if they are vatued 
at less- than Rs. 5.000. This valuation, 
however, may under the Suits Valuation 
Act be of an artificial character, and 
second appeals do from time to time go. 
to the Privy Council either under s. 110 
of the Code because the real value is over 
Rs. 10,000 or because the decree affects 
property of that value or for special 
reasons under s.109 (c). Section 111 of the 
Code, however, definitely prohibits an appeal 
to the Privy Councilfrom a single Judge 
and to this extent overrides cl. 39 of the 
Letters Patent. The section is not a mere 
provision that nothing in the previous 
sections shall be deemed to give aright 
of appeal from the decision of a single 
Judge, The provisions of cl. (a) of s. 111 
may have been motived originally by the 
existence of the right of Letters Patent 
appeal [cf. Sabhapathi Chetti v. Narayana- 
sami Chetti (10); or by the opinion 


that it is mot reasonable in Indian 
cases that the Privy Council should 
be called upon to decide cases 


until a Bench has dealt with them. But 


‘in any case the effect of s, 111, upon 


cl. 39 of the Letters Patent cannot now 
be controlled by such 
Satyanarayana Véraprasada Rao v. Ven- 
kata Bhasyakarlu Rao (11). It appears 
to me, therefore, that the new’ clause in 
the Lettere Patent takes away in all 
second appeals decided by a single Judge, 
(without bis giving a certificate that the 
case is a fit one for appeal) the right 


- to go to the Privy Oouncil under the 


ordinary law, though the right of the Judicial 
Committee to give special leave is not 
of courge .affected. That right was a 
limitéd and qualified right; but such as 
it was, it was open to the party prior 
to the 14th January, 1928, It depended 
upon no contingency but merely on his 
prosecuting his case up to that point. It 
is reasonably clear that to determine the 
effect of the new Letters Patent upon 
pending cases these cannot be distingu- 
‘ished according as they ure or are not 


“fit to be taken on appeal to the Privy 


Council. 
Considering the ceveral saféguards that 


10) 25 M. 555 at p. 558; 11 M, L, J. 346. 


(1) 75 Ind. Cas. 604; 46 M. 958; 18 L. W. 6 


a W. 655; 46 
ML. J.117; A. IVR 1924 Mad. 399; (1923) M. W. N, 
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are provided the joint effect of the new 
clauso in the Letters Patent and of 8. 
111 of the Code is doubtless admirable,.. 
but it prevents me from holding that 
new Letters Patent can be applied to 
pending cases without taking away exist- 
ing rights ofappeal. Nor can I doubt that, 
when the Legislature has authorised His 
Majesty to legislate by Letters Patent 
upon questions which include rights of 
appeal the same principle of construction 
must bejapplied as would at Oémmon Law 
be applicable toa Statute dealing with the 
like subject-matter. MA 

In this view the only question which 
remains isthe question whether the new 
clause can be given, retrospective effect. 
The provision that the new Letters Patent 
shall come into force on the date of 
publication in the Gazette does not operate 
to give it such effect. Nor does the fact 
that the jurisdiction and authority of the 
Court is the primary subject of the Letters 
Patent found a valid argument to the 
effect that after the date of commence- 
ment the Court can have no authority 
to entertain such an appeal as this. Un- 
less the contrary can be shown the pro- 
vision which takes away jurisdiction is 
itself subject to the implied saving of 
the litigant’s right. Indeed that there 
is an implied saving of such rights in 
some cases cannot well be denied. It 
will not be supposed, for example, that 
jurisdiction is taken away as ‘regards 
cases heard bya single Judge on second 
appeal, prior to the date of commence- 


-ment viz., 14th January, 1928, on which 


date for the first time the Judge had any 
duty or right to determine whether the 
case was fit for further appeal. 

The question before us is thus narrowed | 
down to this. Whether itis any necessary 
part ofthe intendment of the Letters Patent 
that they should operate upon appeals 
arising, out of suits instituted before 
14tb, January, 1928, when such appeals were 
heard after that date? 

As there is nothing in the language 
of the Letters Patent to evidence this 
intention, we must enquire whether it is 
manifest from the subject-matter. “Baron 
Parke,” said Lord Hatherley in Pardo 
v. Bingham (32) “did not consider it an 
invariable rule that a Statute could not 
be retrospective unless so expressed in the 

(12) (1869) 4e0h. A. 735 at p. 740; 20 L. T, (464; 17 
W.R. 419, è 


113-I. O. 1928 


very terms of thə seetion which hàd to 

be ĉonstrued, and said that the question 

in each case was, whether the Legislature 

had sufficiently exprəssed an intention. 

In’ fact, we must look to the general 

scope and purview of the Statute, and at» 
“the remedy sought to be applied, and 

consider what was the “former state of 

the law, and whatit was that the Legis- 

lature contemplated.” A strong instance ofan 
inference of this character was the decision 
in Quilter v, Mapleson (13) where J essel, M. 
R. held that the right given by the Oon- 
‘veyancing Act of 1881 to obtain relief 
against forfeiture cculd be claimed in a 
suit that had been instituted and tried 
at first instance before the Act came into 
operation, There, however, a smilar right 
under the Common Law of Procedure Act 
had been abrogated by the Act of 1881 
and was thus lost to the lessee, 

Now, in this case I cannot say that it 
appears to me that there is very much 
material upon which to base a definite 
conclusion that the intention was to bring 
pending suits under the new system, The 
long postponement of a desirable reform 
may have been thought wise and it would 
hardly be correct for a Oourt of Law to 
proceed merely upon its own opinion ag 
to the degree of respect to which the 
right of a third appeal is entitled. In 
this aspect the present case may reason- 
ably be thought less strong than the case 
of Bourke v. Nutt (14) where a similare 
argument was ultimately negatived. If 
bankrupts may continue to become mem- 
bers of School Boards I cannot say that 
litigants may not continue to have a 
third appeal unless it otherwise appears 
that these constructions of the Letters Pa- 
tent are not reasonably possible. Far 
be it from me to distinguish between 
such forms of excess or to divide such 
claims to toleration. 

There is, however, another ground which 
should be mentioned. Clause 15 of the 
Letters Patent is to be read with what 
is now s. 108 of the Government of India 
Act (formerly ss. 13 and 14 of the Indian 
High Oourts Act of 1861). It puts a limit 
to the power that can be entrusted by 
the Oourt to the discretign of a single 


Kone (1883) 9 Q.B. D. 672; 52 L.J. Q. B. 44; 31 w. 


(dd) (1894) 1 Q. B. 725; 63 L. J. Q. Be 497: 9 5; 
70 L T. 639; 42 WW. R. 388; 1 aa 172; 8 cae 
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Judge, and both the rules of the Court 
antl the administrative action of the Chief 
Justice have to becontrolled by its pro- 
visions. It follows that when the amend-° 
ed glause begins to operate at Sl], it - 
may well become necessary that second 
appeals should be differently dealt with 
according as they arise from suits filed 
before or after the 14th January, 1928. 
This is likely to cause much inconvenience 
which would be avoided by treating the 
clause as applicable to all second appeals 
heard by a single Judge after the said 
date. Such an argument, however, falls 
obviouslyeshort of what is required to en- 
title the Court te draw the inference that 
retrospective effect must have been intend- 
ed by the now clause. 

No clear inference can, in my opinion, 
be drawn from that part of the new Let- 
ters Patent which deals with difference of 
opinion between the Judges of a Division 
Bench and I do not think it necessary to 
discuss this subject.’ 

I cannot see any logical reason which 
would on the authorities entitle us to hold 
that the date of presentation of the second 
appeal to this Court is the date which 
determines tke applicability of the amend- 
ed clause and I very regretfully assent 
to the argument of*the applicants that 
as the matter now stands the date of in- 
stitution’ of the suit is in each case the 
determining factor. 

The Rule should, therefore, be made ab- 
solute but without costs. . 

C. C. Ghose, J.—I agree. 

Suhrawaprday, J.—I agree. 

B., B. Ghose, Jo] agree. 

Page. J.—I agree, 

A Rule made, absolute. 
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4 ik person who is not under the law authorised to 
transfer a minor's property, cannot give a valid title 
to the transferee of such property and the transfer 
effected by a person who thus arrogates to himself the 
. functions of a lawful guardian is absolutely void and 
of no legal effect. [p. 56, col. 2 ae f 

But the minor is bound, when the alienation is 
set aside to make good to the alienee the amount 
representing the actual benefit that he has derived 

- from the alienation. [p. 60, col. 2.] f 

Hanamgowda Shidgowda v. Irgowda Shivgowda (10) 
and Allah Dad v. Budha (11), followed. | 

Medical evidence as to age is from its very nature 
based on conjectures and cannot be relied on to 
determine with precision the exact age ofa particular 
person. [p. 56, cols. 1 & 2.] À . 

Prescription does not run against a man during 
the time when le is not entitled to immediate pos- 

ion. [p. 60, col. 1. 
ii e A AN | ka properties to B in 1899 fora 
period of 18 years. A died and C as the de facto 
guardian of A's son, sold the properties to Din 
1908. D redeemed the properties in 1908 and 
obtained possession from B. A's son sued in 1920 
for possession alleging that the sale was not binding 
uponhim. D set up adverse possession : i 
Held, that as the mortgage was for a period of 
18 years and the plaintiff was not entitled to pos- 
session < before that period under the terms of the. 
mortgage, the possession of D could not be adverse 
to the plaintiff till, at any rate, 1917, and that the 
suit was not, consequently, barred by adverse posses- 
ion. . 59, col. 2. j 
pee Sede v. Thuroo Mahto (5), Azim v. 
Mahmud (6) and Bejoy Chunder Banerjee v. Kally 
‘Prosonno Mookerjee (8), followed. ; i 
Murajalli Munia Goundan v, Ramasami Chetti (2), 
Jiwa Khan v.eLakhmi Chand (3) and Bhaiji Shamrao 
v. Hajimiya Mahamad (4), referred to. 
_ First appeal from a decree of the 

Senior Sub-Judge, Shahpur at Sargodha, 
dated the let February, 1923. 

Lala Moti Sagar, P B., and Mr. Nanak 
Chanda, for thè Appellants. 

easy. Mukand Lal and Shambu Lal 
Puri, for the Respondents, 
JUDGMENT. 

Agha Haidar, J —This appeal arises 
out of a suit for possession of land measur- 
ing 2924 kanals detailed and described in 
the plaint. The Court below decreed the 
plaintiff's suit. The defendants-appellants 
have come up in appeal to this Court. | 

The facts are briefly these: —The plaintiff 
ig the son of one Muhammada. . On the 21st 
of September, 1897, Muhammada had 
mortgaged with possession 443 kanals of 
land to one Gurdit Singh for a sum of 
‘Rs. 183. On the 2lst of October, 1899, 
Muhammada niortgaged thesame land in 


favour of two persons, namely, Mohar Singh 
| . 


ZAIBA V. ROBANAL, 


113 I; 0. 1928 


and Shkha Singh; for Rs, 766 out of which - 
Rs. 530 were to bear interest at Re. 1, 
per cent. per mensem. As regards 
the remaining sum of Rs, 236 the mort- 
gagees were let into possession and the- 
‘interest on this surh was to be paid by the 
mortgagees realizing the income of the land. ~ 
The mortgegees under the terms of the 
mortgage were to pay the sum of Rs. 290 
to Gurdit Singh in satisfaction of the pre- 
vious mortgage. This mortgage of the 
2iet of October, 1899, was fora fixed term 
of 18 years and contains a distinct provision 
to the effect that mortgagor shall have no- 

. power to redeem the land before the expiry 
of the fixed term. Muhammada died some 
time afer the execttion of this mortgage 
leaving him surviving his son Allah Yar 
who was an infant of very tender years at 
the time and his widow Musammat Bakhta- 
war. One Raja, sonof Allah Dad, was the 
maternaluncle of the infant, Allah Yar. 
He professed to be the lawful guardian of 
Allah Yar, minor, and in that capacity on 
the 15th of April, 1908, he executed a sale- 
deed of the property in suit (2924 kanals) 
in favour of Zaida son of Dadu, defendant 
No.1, and Raja whois represented in the 
present suit by defendants Nos. 2 and 3, 
“This sale‘deedis Ex. P-11. After reciting 
that the property of the minor was heavily 
encumbered and was in fact inthe posses- 
sion of Aya Singhson of Mohar Singh and 
Harnam Singhson of Sukha Singh, mort- 

e gagees, it goes on to say that it would be 
to the interest of the minor ifthe property 
in suit were sold so that a portion of the 
property subject to the prior mortgage may 
become free from encumberance and be 
available for the maintenance of the minor, 
It is further provided in this document that 
it shall be the duty of the vendees to redeem 
the entire mortgaged land measuring 4434 
kanals from Aya Singh and Harnam Singh, 
the previous mortgagees, either privately 
or through Oourt-and to obtain proprietary 
possession of the land retaining 2923 kanals 
for themselves and delivering possession 
of the remainder, 4. e., “151 kanals” to the 
minor Allah Yar. Thissale-deed was for a 
sum of Rs. 3,000 and the details of the con- 
sideration as given at the foot of the docu- 
ment are as follows:— 

“To be paid by the vendees to Aya Singh 
etc., sons of Mohar Singh and Harnam 
Singh, etc, sons of Sukha Singh Sadana, 
residents of*Vijh, previous mortgagees, from 
whom 4434 kanals of land (mortgaged) will 
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be redeemed, out of the said land 2924 
kanals (sold) will come into proprietary 
possession of the vendeesand possession of 
the remaining redeemed land will be 
delivered to the said minor} Rs, 1,300. 
To be paid by the vendees to Tara Chand 
son of Mutawala Ram Nangpal resident of 
Vijh.on account of mortgagee money for the 
mortgaged land attached to Pindiwala 
welland unsecured debt. (A receipt for 
the redemption money and the debt dis- 
charged due by the father of the minors, 
will be secured). fe Rs. 575. 
Received a rukka from Raja vendee and 
Umar Bakhsh son of Zaida vendee in the 
name of Zaida vendee the money due 
under the rukka being payable on, de- 
mand sas we Rs. 5 
‘Received on aceount of registration 
expenses ... ss . Rs. 50. 
To be received in cash before.the Sub- 
Registrar, Shahpur... .. Rs. 525." 
There is a receipt dated the 26th of 
October, 1908, (Ex. D-7), which is printed 
at page 15 of the record. In this receipt 
the prior mortgagees, that is to say, the 
representatives of Mohar Singh and Sukha 
Singh, after referring to the mortgage of 
the 21st of October, 1899, state that the 
total amount due under the said mortgage 
came to Rs, 2,900. They further say that 
the money dus from Allah Yar minor to 
them on calculation came to Rs. 562 on 
account of profits of harvests for the re- 
maining enine years and Rs. 572 on account 
of interest up to date. Outof this total sum 
of Rs. 1,134 they acknowledge having 
received Rs. 599 from certain other persons 
not parties to the suit and as regards the 
remaining amount they admit having 
received Rs. 1,300 from Zaida, ete., vendees 
of the land in suit and at the end ofthe 
document they state that the mortgaged 
land has been released. | 
The present suit was brought by “Allah 
Yar onthe 8th of November, 1920, for 
possession of 2923 kanals of land on the 
allegation that the sale-deed of thee l5th 
of April, 1908, was executed by Raja defend- 
ant No. 4,his maternal uncle in favour of 
defendant No. land his brother Raja, the 
ancestor of defendants Nos. 2and 3, with- 
out any legal authority and that the sale was 
effected without any valid mecessity or 
beneit to the minor. In para. 5 ofthe 
plaint the plaintiff alleges that the land in 
suit together with other land was under 
possessory mortgage with Mohar Singh 
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and Sukha Singh for 18 years, i.¢,up to. 
the 3łst of October, 1917, and that, there- 
fore, the cause of action accrued to the 
plaintiff after the 3lst of October, 1917. 
There is a further allegation that the 
plaintiff at the date of the suit was 204 
years old and, therefore, thesuit was with- 
in time. A written statement was filed by 
Zaida, the original vendes, and Amir, the 
son of the other vendee, Raja, the brother 
of Zaida. Firatand foremostit is pleaded 
that the suit was barred by time. There 
is the further plea thatthe sale was for the 
benefit of the minor and for valid necassity . 
and the land in suit together with other 
land, 2. e., 4434 kanals was mortgaged with 
the sons of Mohar Singh. ete., for a certain 
period so thatthe plaintijf had no right to 
redeem the said land before the 3st of 
October, 1917. Itwas also urged that at the 


“time of sale the plaintiff had no means of 


livelihood and that some other land was 
redeemed from one Tara Chand mortgagee 
and made over to the plaintiff. 

The trial Court held that the plaintiff was 
born in Phagan Sambat, 1956, (i.¢., 1899) | 
and that the suit having been brought in 
November, 1920, the plaintiff was under 
21 years ofaga at the date of the suit: It 
further found that, as the mortgage could 
not be redeemed till thè 2istof Ostober, 
1917, the plaintiff could not sue for posses- 
sion till the expiry of the period of 18 
years, counted from the 2lst of October, 
1839, and that, therefore, on this ground 
&lgo the suit was within limitation. It also 
held that neither under tha Muhammadan 
Law norunder the Riwaj-i-am Raja, the 
maternal uncle of the plaintiff, had any 
authority to sell the minor's property and 
thatthe sale was, therefore, vojd and of no 
effect. At the conclusion of his judgmont 
the learned Ssnior Subordinate Judge 
observed: that the plaintiff was entitled to 
gat a decree for possessionof the land in 
suit, so far as tha sale-desd Ex P-LL was 
concerned, free from all payment, and 
finished offhis judgment by the eryptic re- 
mark that, ‘having regard to the provisions 
ofss. 88 and 41 of the Specific Reliof 
Act, the vandees are entitled to claim that 
the parties should ba relegated to the posi- 
tion waich they held onthe 15th of April, 
1908, before the sale-deed was executed.” 
This last observation ala? forms an integral 
part of the decreoin the suit. 

The plaintiff has not sought to challenge 
these remarks in this Oourt either by way 
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ofappeal for by filing. cross-objections. 
However, in order to. avoid future disputes 
and litigation between the parties Ishall 
give effect in the operative part of this 
judgment to what appears to me to be the 
meaning of these remarks of the learned 
Senior Subordinate Judge. The defend-* 
ants who have come up in appeal to this 
Court have raised various pleas in their 
memorandum. 

The first point urged by the defendants- 
appellants was that the finding of the 
learned Judge as to the age of Allah Yar, 
the respondent, was erroneous. The learned 
Counsel invited our attention to the various 
entries in the birth and death registers. These 
entries, briefly, show that Muhammada, 
the father ofthe plaintiff, hada son born 
tohim on the 14thof September, 1895, and 
that this son died on the 28th of November, 
1895. Thenthere are two other entries 
printed at pages 1land 12 of the paper-book 
respectively which show that one son 
was born to Muhammada on the 
lst of December, 1836, and another son 
was born tohim on the 20th of February, 
1898. We have also two more entries 
recording the birth of a daughter to 
Mubammada on the 29th of July, 1901, 
and finally the death of Muhammada on 
the 7th of May, 1903. The case for the” 
defendants is that Allah Yar is one of 
those two sons whose births are recorded 
on the Ist of December, 1896, and the 
20th of February, 1898. Musammat Bakh- 
tawar (P, W. No. 1) the mother of the 
plaintiff, ‘was examined in the case. 
Apart from the fact thatthis lady was 
particularly interested in the success of 
her sone’s suit, her statement when ex- 
amined carefully does not appear to be 
convincing. + 
,“ There is other oral evidence of the 
usual type which does not carry 
the case for the plaintiff any further. 
There are two medical witnesses Dr. L. 
Francis (P. W. No. 4) and Dr. R. E. 
Murray (P. W. No. 6). The former says 
that the plaintiff is not more than 23 
years and not less than 21 and that 
most probably the witnesses would place 
him between 22 and 23 rather than 21 
and 22. Dr. Murray, Oivil Surgeon, says 
that the age of the plaintiff in his opinion 


_-was anything between 20 and 22 sears. 


The medical evidence inthese cases cannot 
throw much light because from its very 
nature it is based on conjectures only 
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and we cannot possibly look to it for 
the *purpeses of determining with. pre- 
cision the exact age of a particular per-, 
son. It is obvious that in cases when 
limitation is pleaded in defence, a differ- 
ence. of even a single day settles the 

fate of the case” one way or the other 

and no Doctor, „however, conscientious and 

competent he may be, can give the pre- 

cise age of a person as to enable the 

Court to determine the exact date of 

that person's birth. In support of the 

extracts from the birth and death registers 

mentioned above, the defendants have 

produced Lala Roshan Lal (D. W. No. 1). 

His evidence to a certain extent supports 

the defendants’ plea, though the witness 

had to admit that Omissions of births 

and deaths are generally noticed by him 

in these registers. The learned Counsel 

for the respondents, criticised the evidence 

afforded by thse extracts from the birth 

and death registers in the light of the 

concluding remark in the evidence of 

D. W. No. 1 Lala Roshan Lal, contending 

that this evidence does not determine 

the age of the plaintiff with any degree 

of exactitude. But the onus was on him 

to prove that the suit was within time, 

and on a consideration of the’whole evidence 

on the record on this point I am of opin- 

ion that that burden has not been dis- 

charged. This being so, it follows, that 

the plaintiff has not been able to estab- 

lish that he was under 21 years at the 

date of the institution of the suit. 

Having regard to the Privy Council 
case reported in Imambandi v. Mutsaddi 
(1) the term ‘de facto guardian’ which had 
been introduced in some decisions of 
the various Courts in this country, loses 
all its significance and their Lordships 
have laid down once for all that a person 
who is not under the law authorised to 
transfer a minor’s property, cannot give 
a valid title to the transferee of such 
property and that the transfer effected ` 
by a person who thus arrogates to him- 
self the functions of a lawful guardian 
is absolutely void and of no legal effect. 
The {sale-deed dated the 15th of April, 
1908, executed by Raja, defendant No. 
4, of the property belonging to the plaint- 
iff was, theyefore, void; but since the 


(1) 47 Ind. Cas. 513; 45 ©. 878; 35 M. L. J. 422; 16 
A.L. J, 800; 24M. L. T. 330; 280, L. J. 409; 23 0, 
W. N. 50; 5 P. L. W. 276;°20 Bom. L. R.e 1022; 
(1919) M. W.N. 91; 9 L, W, 518; 45 I. A. 73 (P. O.). 
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plaintiff did not bring his suit for .pos- 
session within three years of his attain- 
ment of majority, defendants. Nos. 1 to 
3 plead that they had acquired title 
by adverse possession. Their case is that 
they redeemed the mortgage some time 
jn the Rabi of 1908 soon after the sale 
deed and that as the present suit was 
brought on the 8th of November, 1920, 
they had completed twelve years of ad- 
verse possession, Now let us examine the 
evidence on this point a little more close- 
ly. The receipt (Hx. D.-7) is dated the 
26th of October, 1908. As already stated 
the concluding portion of that document 
contains the words that “the mortgage 
has been released.” Therefore, if we were 
to calculate the périod of limitatién ex- 
actly from the 26th of October then there 
is no doubt that on the 26th of October, 
1920, the defendants completed their twelve 
years’ adverse possession. But the matter 
is not so simple. We have the evidence 
of D. W. No. 4 Aya Singh, son of Mohar 
Singh, who was one of the mortgagees 
under the mortgage dated the 21st October, 
1899. He says that the land in suit 
was mortgaged with him for Rs. 1,300 
and that he received the amount from 
Amir Khan, the father of defendant No. 
2, a8 per receipt of the 30th of June, 
1808. He further says that the possession 
of the land was made over to the defend- 
ants since Sawani 1908 and that he gave 
up conaection in June, 1908. 

Now, it is perfectly clear that there 
is no receipt onthe record dated the 
30th of June, 1908. The only receipt to 
which this witness could possibly have 
been referring is the one dated the 26th 
of October, 1908, (Hx. D-7) and it must 
have been with reference to this receipt 
when he stated that he gave up possession 


in June, 1908. This is undoubtedly a 
mistake and the witness mu8t have 
been really referring to the receipt 


of 26th of October, 1408. FurtRermore, 
the witness makes a very vague eremark 
that the possession of the land was made 
over to the defendants since Sawani 1908. 
Another witness named Jiwan (D. W. 
No. 5) also repeats the same remark 
that the Sawant of 1908 was reaped by 
the defendants. There is another witness, 
Jiwan Singh Patwari, who was examined 
on interrogatories. He also says in his 
examination-in-chief that the .defendants 
purchased the land in Rab? 1908 and 
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possession was taken in Kharif ; in other 
words, the defendants were in possession 
in Kharif 1908 and harvested the produce 
for that fasal. He further repeats in an 
answer put to him in cross-interrogatories 
that che remembers from his personal 
“ knowledge that the defendants harvested 
the produce for Kharif 1908. Now, the 
expression ‘Sawant’ or ‘Kharif’ 1908 is 
very vague. It might mean any period 
between October 1908 and January 1903, so 
that it is impossible to determine with any 
degree of certainty the exact date on which 
the possession of defendants Nos. 1 to3 
commenced. We further observe, as a 
matter of °common experience, that it was 
not to be expected that the prior mort- 
gagees would deliver possession to the 
vendees (defendants Nos. 1 to 3) before 
receiving from them the amount due under 
the mortgage in their favour. Further- 
more there is only a very short interval of 
13 days between the 26th of October, 1908, 
and the 8th of November, 1908, so that in 
order to succeedin their plea the defend- 
ants must satisfy the Court that their 
adverse possession did, as a matter of fact, 
commence on some date between the 26th 
of October, 1908, and the 8th of November, 
, 1908. 1 am not satisfied that the mere 
statement that the defendants-vendees took 
possession of the land insuit in Sawani or 
Kharif 1908 is sufficient to justify the 
Court in coming to the conclusion that the 
defendants’ possession commenced at any 
° time between the two dates just mentioned. 
But even assuming for the sake of 
argument that the possession of the defend- 
ants continued, as a matter of fact, for the ` 
full period of twelve years counting from 
the 26th of October, 1908, thereis a further 
difficulty in the way of the defendants. As 
already stated, the mortgage in favour of 
Mohar Singh and Sukha Singh dated the 
21st of October, 1899, (Ex. P-1) clearly recited 
that the term ef the mortgage had baen 
fixed as 18 years and that the mortgagor 
shall have no power to redeem the land 
before the expiry ofthe fixed term, The 
defendants themselves in their written 
statement apparently unconsciously, try 
to make capital of this condition in the 
mortgage-deed by pleading that the plaint- 
if had no right to redeem the said land 
before the 3lət of October, 1917. Now, if 
the plaintiff mortgagor could not redeem 
the mortgage of 1893 before the 21st of 
October, 1917, can it be said that the 
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defendants who, as a result of mutual 
understanding between themselves and the 
successors-in-title of Mohar Singh tnd 

e Sukha Singh, managed to redeem the 
mortgage by paying the sum of Rs. 1,300 
on the 26th October, 1908, defeat the 
plaintiff by raising against him the plea 
of adverse possession; in other words, is it 
open to defendants Nos. 1 to 3 in the 
circumstances of the case to raise the 
plea that they had acquired full proprietary 
rights in the equity of redemption by 
twelve years’ adverse possession? I must 
say that the question is not free from 
difficulty. 

The learned Counsel for the defendants- 
appellants relied upon the case of Murajalli 
Munia Goundan v. Ramasami Chetti (2). 
The facts of this case are briefly these :— 
There were two Hindu brothers who 
mortgaged their lands jointly in 1692, 
In 1897 one of the brothers sold the 
entire equity of redemption to D who 
redeemed the lands and obtained possession 
in 1898. 


The other brother sold his interest in the 
lands in 1910 to the plaintiff who instituted a 
suit in 1912 to redeem his half share in the 
property on payment of half the;mortgage 
debt. It was pleaded by D that the suit 
was barred by limitation. Mr. Justice 

` Oldfield applied Art, 126 of. the Indian 
Limitation Act and held the suit to be 
barred. Mr. Justice Sadasiva Ayyar held 
that the suit was barred under the pro- 


visions of Art. 144 0f the Indian Limita-« certain observations in the 


tion Act as well. In that case which was 
a second appeal it had been found by the 
* lower Appellate Court that from the date 
of his purchase defendant No. 2 had the 
animus to claim title as the sole owner 
of the equity of redemption and that he 
wda a charge holder and nota mortgagee 
after redemption and, therefore, after twelve 
years his possession matured into ownership. 
The case was_thus decided on the finding 
of fact that the possession of defendant 
No. 2 had been obtained from the very 
beginning. under an assertion of exclusive 
title. Assuming that this case was correetly 
decided, as to which I exprees no opinion 
in the present cace, having regard to the 
materials on the record, it cannot be gaid 
that the contesting defendants Nes. 1 to 3 
did, as a matter of fact, assert an exclusive 


(2) 45 Ind, Cas. 867; 41M. 650; 34M. L. J. 528; 8 L, 
W. 28:24 M, L. T. 22; (1918) M. W, N. 448. 
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title in themselves and if so, then on what 
date?” $ 
We were also referred to the case of, 
Jiwa Khan v. Lakhmi Chand (3) and I 
must confess that I do not see how this 
case has any relevancy to the facts of 
* the present case. If anything, the judgment, 
contains observations against the appel: 
lants’ contention. It is laid down in that 
judgment that “ where a mortgagee has 
once got possession of the mortgaged 
property as mortgagee, {he cannot alter 
the nature of his possession hy a mere 
assertion, or by a wrongful decree, or by 
getting himself recorded in the registers 
of mutations as owner, nor can the original 
character of the possession as mortgagee 
‘be changed by ‘thé assertion of an 
absolute purchase of the property 
unless the alleged purchase is valid 
and binding.” In the present case defend- 
ants Nos, 1 to 3 had stepped into the 
shoes of the mortgagees by redeeming 
the mortgage of 1899 and by claiming 
proprietary title through purchase 
from Raja, the so-called de facto guardian 
of the minor Allah Yar, they could not 
possibly improve their position, 
The case reported as Bhaiji Shamrao v. 
Hajimiya Mahamad (4) was also relied 
“upon by the learned Counsel for the 
appellant. In that case there was a differ- 
ence of opinion between the two learned 
Judges of the Bombay High Oourt, namely, 
Hayward and Beaman, JJ. - There are 
judgment of 
Beaman, J., which go to show that when 
ene of the co-mortgagors redeemed pro- 


perty and then mortgaged it to a third. ` 


party, the third party had acquired title 
by adverse possession against the other 
co-mortgagors, the mortgage being a pos- 
sessory one, Hayward, @., did not accept 
this view of law and held that without - 
the krowledge that adverse title was 
being claimed against the co mortgagor 
no adverse title could be claimed against 
him, The case was referred to Scott, 0, 
J., and the learned Chief Justice agreed 
with the view of law expressed by Hay- 
ward, J. In the present case the plaintiff 
was undoubtedly a minor at the date of 
sale in favour of the defendants and he 
could not possjbly be fixed with the notice 


19) 11 Ina. Cas, 429; 232 P. L. R. 1911; 146 P. W, R, 
(4) 15 Ind, Čas. 500; 14 Bom. L. R. 214, 7 
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On behalf of the plaintiff-respondent 
reliance was placed on 8 case reported as 
Binanand Sawase v. Thuroo Mahto (5). 
Jn this case it was laid down that where 
a mortgagee is let into possession, his 
position is tosome extent that of a trustee 
and that he is beund to protect the interests 
of the mortgagor and to prevent any 


_ invasion of his rights by a stranger. If 


the mortgagee by neglect or collusion 
allowed any person tocome into possession of 
the.property, there willbe no invasion of the 
rights of the mortgagor, and when the time 
for redemption comes, he will be entitled to 
treat the stranger as a trespasser and the 
stranger's right by adverse possession 
against the mortgagor will not commence 
unless and until the mortgagor had sought 
to exercise his right of redemption and 
redeemed the property. With this pro- 
position of law I entirely agree. The 
mortgage of 1899 was for a fixed term of 
18 years and the contesting defendants 
themselves admitted that it was not open 
to the plaintiff mortgagor to seek redemp- 
tion before the expiry of the fixed term. 
And if as a result of any mutual under- 
standing between the defendants and the 
mortgagees, the defendants were allowed 
to redeem prematurely and were let into 
possession of the mortgaged property, it 
cannot in any way prejudice the rights 
ofthe plaintiffs and no plea of adverse 
possession can be successfully raised 
by the defendants against the plaintiffs on 
the strength of their possession of the 
mortgaged property. There is a very 
informing judgment of the Chief Court 
of the Punjab reported as Azim v. Mahmud 
(6). In that case a certain field was mort- 
gaged. It was redeemed by a third party, 
more than twelve years before tha suit 
for possession was brought by the plaintiff, 
who represented the mortgagor. [t was 
held by Rattigan and Barkley, JJ., (Elsmie 
J:, dissenting) that the defendant? who 
redeemed the mortgage knew that the land 
was mortgaged and having obtained posses- 


. sion by redeeming the mortgage he was in 


the position of the assignee of the mortgagee 
and it was immaterial whether or not the 
defendant at the time of rédeeming the 
mortgage claimed to be himself the owner 
(5) 76 Ind. Oas. 27756 A. I, R, 1923 Pat.592; (1923) 
Pat. 249; 4 P. L. T. 659, . 
(6) 124 P. R. 1883, * 
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of the property. This view of law is 
substantially the same as that arrived at 
independently by the learned Judges of the 
Patna High Court in the case noted above, 
and is binding upon me. To hold otherwise 
would opena door of fraud, as it would be 
possible for an outsider to collude with the 
mortgagee in-possession and after paying 
the mortgage money to the mortgagee, take 
possession of the mortgaged property and 
after the expiry of the period of twelve 
years to raise the plea of adverse possession 
against the mortgagor. 

I may also quote here the case of 
Tarabai Ramrao Patankar v. Dattaram 
Gavindbhai Gujar (7). The learned Chief 
Justice in that case observed that in the 
case of a possessory mortgage, when pos- 
session has been delivered to the mortgagee, 
a trespasser obtaining possession may hold 
adversely to the mortgagee but not to the 
mortgagor. And the present defendants 
Nos. 1 to 3 were not ina better position than 
a mere trespasser at the time when they 
took possession qua the mortgagor. In the pre- 
sent case, however, I treat the defendants as 
the assignees of the original mortgagees and 
since the plaintiffcould not redeem the mort- 
gage and obtain possessionof the property 
until the 21st of October, 1917, it cannot 
be said that the defendants Nos. 1 to3 
had acquired title by adverse possession 
under their sale-deed dated the 15th of 
April, 1908. The adverse possession, if at 
all, could only commence after the 21st 
of October, 1917, and as the present suit 
was brought on the 8th November, 1920, 
it cannot be said that it was barred by 
12 years’ adverse possession. 

Imay in thisconnection refer to theclassical 
judgment of Markby; J., in the caseof Bejoy 
Chunder Banerjeev Kally Prosonno*Mooker- 
jee (8). There the learned Judge laid 
down that “by adverse possession 
I understand to be meant possession 
by a person holding the land, on his own 
part, of some person other than the true 
owner, the true owner having a right to im- 
mediate possession.” These words, as point- 
ed out by Mr. Justice Batty in the case of 
Tarubaiv. Venkatrao(9) are of capitalimport- 
ance and express a well-known rule which 
is conveyed in the maxim contranon valen- 


“tem agere non currit prescriptio, that is to 


(1) 87 Ind. Cas. 765; 49 B. 539; 27 Bom. Le R. 44]; 
A. L R. 1925 Bom. 465, 


(8) 4 O, 327 at p. 329; 2 Shome L. R. 106. 
(9) 27 B. 43 at p. 51; 4 Bom. L, R. 721, 
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say, “prescription does not run against 
aman during the time when he is not 
entitled to immediate possession”. This 
proposition of the law is a direct authority 
in favour of the plaintiff who was not en- 
titled to immediate possession” during 
the period of 18 years fixed under the 
mortgage of 1899 and, therefore, no act 
of the defendants, the assignees from the 
mortgagees, could constitute adverse pos- 
session as against the right of the mort- 
gagor, the plaintiff in the present suit, 

In view of these findings the plea of 
adverse possession raised on behalf of 
the defendants fails. 

Now, the question remains as to the 
terms on which the plaintiff is entitled 
to obtain possession of the land in suit. 
There cannot be any doubt that as are- 
sult of the sale-deed dated 15th of 
April, 1908, the-plaintiff has been consider- 
ably benefited. He obtained actual pos- 
session over 151 kanals free from all en- 
Gumbrances andhas been enjoying the 
income of that land ever since. The re- 
ceipt Ex. D-7 conclusively proves the 
payment of Rs. 1,300 by the vendees- 
defendants Nos. 1 to 3 the representatives 
of the mortgagees, Mohar Singh and Sukha 
Singh. We have also the evidence of 
Tara Ohand, D. W. No. 3, who admits that 
some land which he held as a mortgagee 
was redeemed #from him by Raja and 
Zaida, that is to say, the vendees, and 
that the plaintiff has ever since bee 
in possession of the land thus redeemed. 
He also states that the mortgage- deed 
was returned to the plaintiff's maternal 
uncle and mother at the time of redemption. 
Therefore, the plaintiff is bound to pay 
thissum of Rs. 575 to defendants Nos. 
1 to 3°seeing that he was fully bene- 
fited byit. The other items of Rs. 550, 
Rs. 50 and Rs. 525 have not been proved 
and cannot be allowed to the defendants. 
There is the further fact that, soon after 
the sale-deed in dispute, the plaintiff 
obtained possession of an area of 151 
kanals which represents the difference 
between 4534 kanals and 2924 kanals 
and has been enjoying the incomeof the 
same ever since free from all encumbrance, 
The plaintiff is bound to pay to the de- 
fendants the equivalent of the produce of 
the land which he has been appropriating 
and enjoying since he obtained posses- 
sion as & result of the redemption in 
Kharif 1908, Muhammad Yusaf, Special 
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Kanungo, D. W. No. 8, has been examined 
on behalf of the defendants. He has 
worked out the amount of the profits 
derived by the plaintiffsince Kharif 1908 


till Rabi 1922. Thissum comesto Rs. 4,239. 


and no attempt has been made on behalf 
of the plaintiff- respondent to challenge 
its correctness. That the plaintiff is lia- 
ble to make good to the defendants the 
amount representing the actual benefit 
that he has derived from the sale is sup- 
ported by authority, vide Hanamgowda 
Bidaoui, v. Irgowda Shivgowda (10) 
and Allah Dad v. Budha (11). 

Having regard to all the cireumstances 
of the case and bearing in mind the 
remark of the learned Senior Subordinate 
Judge in the concluding portion of his 
judgment where he observes that the 
parties should be relegated to the position 
which they held on or before the sale- 
deed was executed, I order thatthe plaint- 
iff is entitled to obtain possession of 
292} kanals in suit on payment of 
Rs. ES 300 plus Rs. 575 plus Rs. 4 239; total 
Rs. 6, 114 to defendants Nos. 1to3. With 
these observations I dismiss the appeal. 
The parties will bear their own costs 
throughout, 

Tek Chand, J.—I agree in the conclu- 
sion arrived at by my learned brother, 

A. Appeal dismissed. 

(10) 3 na, ee 374; 48 B. 654; 26 Bom. L. R. 828; 


A.L R. 1925 Bom. 9. 
(1) 52 P. R. 1904: 85 P. L, R. 1904, * 





MADRAS HIGH COURT. 
Orvıt Revision Petitions Nos, 242 
To 246 or 1928. 
September 20, 1928. 
Present:—Mr. Justice Devadoss. 
*CHAVADI KOOTHANAINAR 
PILLAI—DEFENDANT—PBETITIONER 
versus 
e MADAPPA KONE AND OTHERS 
— PLAINTIFFS — RESPONDENTS. 
Practice—Altering judgment after delivery making 
material additions without notice to parties, legality 
of—Madras Estates Land Act (I of 1908), s 40— 
Time from which commutation takes effect, order as 
to, whether TNS to parties, whether neces- 
sar 
No Court is "justified, subsequent to delivery of 


judgment ina case, in adding a note to the judg- : 


ment without the knowledge of parties as regards 
an importat question which” has to be decided in 
the presence ofthe parties and after taking - such 
evidence as they may adduce. 
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The determination as to the time from which the 
commutation under s. 40 of the Madras Hst&tes 
Land Act is to take effect is a judicial decision 
and to pass a decision as regards such a matter 
without notice to the parties is illegal. 


Tn a commutation suit, the Revenue Divisional 
Officer in allowing commutation *stated that the rent 
due on the Fasli from which it is due will be 
decided later on. Without any gurther inquiry or 
notice to parties, however, the Divisional Officer 
added a note subsequently to the judgment stating 
tiat commutation will take effect froma particular 
1 ASL: 5 

Held, that the Divisional Officer acted with 
material irregularity in deciding the point as to 
when commutation was to take effech without giving 
notice to the parties. 

Petitions presented underss. 115 and 151 
of the Code of Civil Procedure and s. 107 
ofthe Government of. India Act, praying 
the High Court to revise an order of the 
Revenue Divisional Officer, Koilpati, 
dated. the 9th January, 1926, and made in 
S. 8. Nos, 462 and 463 of Fasli 1333 res- 
peetively, 

Mr. K. R. Venkatarama Iyer, for the 
Petitioner. 

Mr. A. S. Viswanatha Iyer, for the Re- 
spondents, 


JUDGMENT.—In these petitions, the 
question is, whether the Revenue Division- 
al Officer of Koilpati was justified in 
adding a noteto his judgment more than 
two months after it was delivered. The 
Divisional Officer delivered his judgment 
on 23rd November, 1925, allowing commuta- 
tion subject to findings on certain issues 
and added. “The rent due on the Fasli 
from which it is due will be decided later 
on” Itisurged that without any further 
enquiry the Divisional Officer added a note 
that commutation will take effect from 
Fasli 1333, that is, the year in which the 

suits were filed. Seeing that in the judg- 
ment he reserved the question from what 
year the commutation was tobegin, he was 
not justified without further enquiry® and 
without notice to the parties to add a note 
to his judgment to that effect that cofmmu- 
tation will take effect from Fasli 1333. 
It is unfortunate that respondents do not 
appear, but the petitioner has filed an 
affidavit to the effect that the order was 
passed on 9th January, 1926, without the 
knowledge and behind the back of the 
petitioner that commutation wili take effect 
from Fasli 1333. In the absence of any 
evidence tothe contrary, must accept as 
true the statement in the affidavit. filed on 
belialf ‘of the petitioner. Under °s. 40 of 
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the Estates Land Act the Oollector shall 
decidg whether ‘commutation shall be al- 
lowed andif he allows commutation shall 
paes decree declaring the sum to be paid 
as money rentin lieu of rent in kind or 
otherwise and the time from which the 
commutation is to take effect. The deter- 
mination as to the time from which the 
commutation is to takeeffect is a judicial 
decision and no Court is justified in add- 
inga note to a judgment as regards an 
important question which has to be decid- 
ed in the presence of the parties and after 
taking such evidence as they may adduce. 
In any case, to pass a decision as regards 
time from which commutation is to take 
effect without notice to the parties is 
certainly illegal. The Divisional Officer 
acted with material irregularity in deciding 
the point asto when commutation was to 
take effect without giving notice to 
the parties. I, therefore, set aside the so- 
called note to his judgment and direct him 
to decide this point after giving notice to the 
parties. 

There will be no order as to costs on 
these petitions. 

Civit Ravision PeTitions Nos, 243 
AND 244 or 1921. ‘ 

These petitions are against{the order of the 

evenue Divisional Officer of Koilpati stay- 
ing proceedings in certain suits. The main 
‘reason for his staying the proceedings was 
that commutation has been allowed with 
effect from Fasli 1333. This order as to when 
esmmutation was to begin was an illegal 
order for the reasons given in the’ connect- 
ed petitions. The stay order passed upon 
the misapprehension that there was a valid 
order as to when the commutation was to 
begin must, therefore, be held to be an 
improper order. I set aside “ the order 
staying the suits mentioned in the order. 
It is open tothe Divisional Officer on a 
proper application being made and for 
proper grounds tostay the suits mention- 
ed in his order. There will no order as to 
costs. 

Csvit Revision Pemtios No, 245 or 1926. 

This is withdrawn. There will be no 
order as to costs. 


V.N. V. Order accordingly. 
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LAHORE HIGH COURT. 
Sgconp Olvin APPEaL No. 507 or 1,927. 
June 14, 1928. 

Present :—Mr. Justice Tek Chand. 

IMAM SHAH — PLAINTIFE—APPELLANT 

versus s . 
ZAMAN SHAH—Derenpant—RespPon vent, 

Custom—Alienation—Gift—Ancestral  property— 
Gift to daughters oy their sons by sonless proprietor— 
Mashhadi Sayyid of Mauza Manakpur, Tahsil Pind 
Dadan Khan, Jhelum District—Priestly class settling 
among agricultural classes—Presumption of custom— 
Agricultural classes of Jhelum District—Presump- 
tion, 

A sonless Mashhadi Sayyid of Mauza Manakpur 
in the Pind Dadan Khan Tahsil of the Jhelum 
Djstrict can gift a portionof his ancestral land to 
his daughter. [p. 62, col. 1.] . 

Where a priestly class settled among agricultural 
tribes and ministering to their religious needs adopts 
the rules of custom by contact with tribes amongst 
whom it has settled, the presumption is that it 


follows the same custom as the latter. ip, 62, col. 
2 


Among Muhammadan tribes of the Jhelum Dis- 
trict the presumption against the validity ofa gift 
by asonless proprietor to a daughter or daughter's 
Md) of great weight and may be easily shifted. 

ibid]. 

Second appeal from a decree of the 
District Judge, Jhelum, dated the 23rd 
December, 1926, reversing that of the 
Subordinate Judge, Fourth Class, Pind 
ae Khan, dated the 12th November, 


Mr, Jiwan Lal Kapur, for the Appellant, 
Mr. Arjan Das, for the Respondent. 


J UDGMENT.—In March, 1925, Zaman 
Shah, defendant-respondent, a sonldss 
Mashhadi Sayyid of Mauza Manakpur in 
the Pind Dadan Khan Tahsil of the Jhelum 
District, gifted a portion of his ancestral 
land to his daughter Musammat Talia 
Bibi. Shortly afterwards Imam Shah, the 
nephew of the donor, instituted a suit for 
*a declaration that the gift shall not affect 
his reversionary rights after the death of 
Zaman Shah. The suit was decreed by the 
Subordinate Judge, but on appeal the 
learned District Judge has dismissed it, 
holding that by custom the gift in ques- 
tion was valid. He had, however, granted 
a certificate to the plaintiff, who has 
preferred this second appeal in this 
Oourt. 

The oral evidence produced by both tha 
parties is inconclusiva and has not bean 
relied upon by Oounsel for either party. 
The plaintiff produced no documentary 
evidencs whatsoever and there is no 
instance on the record to support his con- 
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tegtion. It follows, therefore, that if the - 
onus to prove the invalidity of the gift 
lay on him his suit must be held to hava 
been rightly dismissed. The question of 
onus is consequently of vital importance 
in this case. Now it has been laid down 
in a uniform series of cases, that among 
the Muhammadan tribes of the Jhelum 
District the presumption against the 
validity of a gift by a sonless proprietor 
to a daughter or daughter’s son is not 
of great weight, and may bə easily 
shifted. See Rattigan’s Digest, para. 
59, Remark 2 and the rulings cited there- 
in, Sher Jang v. Ghulam Mohi-ud- 
Din (1), Hassanv. Jahana (2), Fazal v. 
Khan Muhammad (3), Bholi v. Fakir (4), 
and Hayat v. Gullan (5). Reference may 
also be made to Muhammad Khan v. 
Kesran (6) where the power to make a free 
disposition of ancestral land to a daughter 
was found to exist among the Kahuts of 
the Chakwal Tahsil, and to Alam Din v, 
Sardar Bibi (7) which was a case of Muham- 
madan Jais of Jhelum. It is no doubt 
true that none of these cases related to 
Sayyids but in view of the fact that they 
were originally a priestly class following 
Muhammadan Law and had adopted the 
rules of custom by contact with Muham- 
madan agricultural communities like 
Awans, Jats, Kahuts, etc, among whom 
they had settled and to whose religious 
needs they ministered, the presumption 
may fairly be made that they *follow the 
same custom as the latter. The onus is, 
therefore, very light on the defendant and 
6 easily discharged. Now, the 
defendant has proved two instances of 
gifts of ancestral land in favour of 
daughters. In the first of these, Jahan 
Shah v. Lakhi Shah, the decision 
proceeded on the question of limitation 
and it cannot be taken as a judicial pro- 
nourfcement on the question of custom. 
But it is of value as an instance in which 
a sOnless father had made a gift of 
ancestral land to his daughter, which the 
reversioners had failed to challenge within 
time. The second case is Jafar Shah 


(1) 22 P. R. 1904; 40 P. L. R. 1904. 
(2) 71 P. R. 1904; 9€ P. L. R. 1906. 
(3) 85 P. R. 1904; 172 P. L. R. 1905. 

4) 62 P. R 1906; 136 P. L. R. 1906; 103 P.W, R, 


1906. 

(5) 47 Ind. Cas. 931; 87 P.R. 1918; 172P. W.R, 
1918; 99 P.I: R. 1918. A 

(6) 62 Tgl. Cas. 841; 2 Lah. 170; 3 Lah, L. J? 4794 

(7) 63 Ind. Oas. 675. : 
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v. Nawab Shah, decided by an, Extra 
Assistant Commissioner in 1899 in which 


8 gift by a Sayyidin favour of a sister's 


son was held valid. Sisters and their 
sons are in a much inferior position to 
daughters and their sons, and the instance 


is of importance as indicating that among ° 


Sayyids female donees, are as much 
favoured as among the other Muhammadan 
tribes. 

In Talbot's Riwaj-i-am of the Jhelum 
District preparad in 1900 a distinction is 
drawn between the Mussalman tribes of 
the Chakwal Tahsil and those of other 


_Tahsils, the former being recorded as 


having stated that among them ancestral 
property cannet be gifted without the 
consent of the reVersioners up tb the 
fourth degree. An effort was made in the 
lower Oourts to argue that the donor's 
family originally came from the Chakwal 
Tahsil, but this suggestion was repelled 
by the learned District Judge who has 
found as a fact that this was not so. In 
this view of the case it is not necessary 
to consider what value to attach to the 
above entry in the Riwaj.i-amin face of 
the judicial decisions to the contrary. 

In my opinion, the learned District 
Judge has come to a correct conclusion 
that the gift in question is valid and the’ 
plaintiff's suit has been rightly dismissed. 

The appeal fails and is dismissed with 
costs. 


R Loe Appeal dismissed. 


MADRAS HIGH COURT.. 
Orvin Revision Petition No. 885 or 1927, 
March 28, 1928. 
Present:—Mr. Justice Madhavam Nair 
and Mr, Justice Jackson. 
SEETHAI AMMAL AND orsEss— 
DEFENDANTS—PETITIONERS | 


; VETSUS 
K. NARAYANA AYYANGAR 
~~PLAINTIFF— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXI, 
rr. 16,68, O. XXXVIII, r. 9—Execution of decree by 
person claiming tobe real owner of decree passed in 
favour of another—Creditor attacking decree—Decree 
attached, execution ef, by attaching creditor—Aittach- 
ment before judgment—Dismissal of suit, effect of. 

A decree cannot be executed at the instance ofa 
person who claims that the decree-holder is only his 
benamidar, 
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Palaniappa Chettiar v. Subramania Chettiar (1), 
followed. 

Under O. XXI, r. 53 (9), Civil Procedure Code, 
where a decree is attached, the attaching creditor 18 
entitled to execute the decree which he has attached é 
as the representative of the holder of that decree. 

Where a suit in which an attachment before judg- 
ment has been obtained is dismissed, the attach- 
ment ought to be withdrawn and where the pro- 
perty attached is a decree, the plaintiff who 
obtained the decree cannot seek to execute the 
aitached decree on the ground that although the 
suit was dismissed against the decree-holder on 
record it was decreed against some other person 
who was really entitled to the beneficial intcrest in 
the attached decree, 


Petition, under s. 115 of Act V of 1808 
ands. 107,of the Government of India Act, 
praying the High Court to revise dn order 
of the Fall Bench of the Presidency Court 
of Small Causes, Madras, dated the 25th 
February 1926, in New Trial Application 
No. 137 of 1926, in 5. O. 8. No. 13949 of 1921. 

Mr. S. Narayana Ayyar, for the Peti- 
tioners. 

Mr. N. Panchanatha Ayyar, for the Re- 
spondent, 


JUDGMENT.—This is an application 
to revise the orderof the Full Bench of 
the Court of Small Causes, Madras, refus- 
ing to record satisfaction of the decree 
in 8.0, S. No. 13949 of 1921 on its file, 
To appreciate the arguments before us it 
is necessary to state a few facts of the 
case. 

A promissory note was executed by one 
Rangachariar in favour of one Ranga 
Ayyangar. That was transferred by endorse- 
ment to one Narayana Ayyangar who 
obtained a decree on it in S. O. 
S. No. 18949 of 1921. In the District: 
Munsitf’s Oourt of Srivilliputur one Seethai 
Ammal filed O. S. No. 776 of 1922 against 
Ranga Ayyangar as the lst defendant, 
that is, the endorser of the promissory 
note and Narayana Ayyangar, the endorsee 
as the 2nd defendant. This Narayana 
Ayyangar was the decree-holder in S. O, 
S. No. 13949 of 1921. It seems at an 
early stage of thesuit, on 2lst January, 
1923, Narayana Ayyangar the 2nd defend- 
ant was exonerated asa party. Later on, 
applications were made by Seethai Ammal 
for attachment of the decree of theS. C. 
8. No. 13949 of 1921 before judgment, 
on the ground that Narayana Ayyangar, 
the decree-holder, was really a benamidar 
for Ranga Ayyangar the Ist defendant in 
O. S. No. 776 of 1922. Orders were made 
attaching the decree and information was 
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communicated “to the Small Cause Court. 
These orderawere ultimately made absobute, 
On the 19th September, 1923, the Dis- 
trict Munsif of Srivilliputur pronounced 
judgment against the Ist defendant in 
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respondent has tried to uphold the judg- 
meat on another ground which we think 
must prevail. When the application for 
recording satisfaction was made, as a matter 
of fact, there was no attachment in exist- 


the case and as regards Narayana Ayfangar, ence because themttachment had ceased by 


the suit was dismissed. He was exonerat- 
ed and was directed to bear his own costs. 
The decree-holder in O. S. No. 776 of 1922 
“who is the petitioner beforeus put in an 
application before the Registrar of the 
Small Causé Court saying that the decree 
of the B. C. 0.8. No. 13949 of 1921 
attached by her was satisfied and so 
satisfaction may be recorded., This was 
supported by an affidavit by the judgment- 
debtor in the Court of Small Oauses. The 
Registrar recorded satisfaction. An ap- 
plication was made before the Full Bench 
of the Small Oause Court against the 
order of the Registrar andthat has been 
set aside by the Full Bench. It is that 
order that has been brought up ino revi- 
sion by the decree-holder in O. S, No. 776 
of 1922 Seethai Ammal. 


The learned Judges of the Court of 
Small Causes set aside the order of the 
Registrar on the ground that the attach- 
ment‘ of the decree itself was invalid and 
was not according to law because they 
stated that, if Ranga Ayyangar the lst 
defendant, in O. 8. No. 776 of 1922 him- 
self applied for execution against 
Rangachari on the ground that Narayana 


force of the provisions of O. XX XVIII, r. 9; 
Civil Procedur Code. We think that this 
argument should be accepted. That provi- 
sion says “that when an order is made 
for attachment before judgment, if the 
suit is dismissed, the Court shall order 
the attachment to be withdrawn.’ In this 
casethe suit was dismissed against Narayana 
Ayyangar on the 19th September, 1923. It 
follows, therefore, that the attachment be- 
fore judgment necessarily came to an end 
with the dismissal of the suit. There was 
no decree for the attaching decree-holder 
to execute, But it was argued on behalf of 
the petitioner that prior to the dismissal of 
the suit Narayana Ayyangar was exonerated 
as a party and attachment was obtained 
before judgment and that, therefore, the 
provisions of O, XXXVIII, r. 9, will not 
apply. We cannot accept this argument. 
The suit was dismissed on the 19th Septem- 
ber and, therefore, O. XXXVIII, r. 9, 
at once became applicable. It was also 
-argued that because an application was 
made for executing the decree by Narayana 
Ayyangar and an order was passed against 
him, heis now precluded from raising this 
argument. We think there is no substance 


Ayyangar who was only a name lender for e in this objection. The Court should have 


him, that application could not be enter- 
tained and should be dismissed on the 
< authority of the decision in Palaniappa 
Chettiar v, Subramania Chettiar (1). In our 
opinion the basis of the judgment of the 
Small Cause. Oourt cannot stand ; because 
the ldarned Judges of that Oourthad no 
jurisdiction to callin question the validity 
of the attachment af that stage, the ap- 
plicant before them being the holder of 
an attached decree. Under the provisions 
of O. XXI, r. 53, cl. (3), she is the repre- 
sentative of the decree-holder and execu- 
tion has to be allowed if she in law 
represents the decree-holder. It was not, 
therefore, competent for the learned Judges 
at that stage to consider the validity of 
the attachment; on this point, their 
judgment cannot stand and ought to be 
set aside. But the learned Vakilfor the 


(1) 88 Ind. Cas. 409; 48 M. 553; 48 M. L. J, 419; 21 
L. W. 545; A. I, R. 1925 Mad. 701.. 


taken note of the statutory provision ac- 
cording to which on the day when it pur- 
ported to takeaction the attachment had 
ceased to exist. (see O. XXXVIII, r. 9). 
We, therefore, think that thelower Court's 
order can be maintainedon the ground on 
which it has been put by the learned 
Vakil for the respondent. 

In thg result the petition is dismissed 
with costs. ` 


VN GY Petition dismissed, 
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LAHORE HIGH COURT. 
` ŪRIMINAL APPEAL No, 494 oF 1928. 

August 3, 1928. 

Present :—My. Justice Addison - 

and Mr. Justice Dalip Singh, 
RAHMAT—Accusrs— APPELLANT 

versus 9 
EMPEROR— RESPONDENT. 

Evidence Act (I of 1872), ss. 24, 114--Confesston 
dueto race for pardon~—Retraction of confession— 
Admissibility of such confession—-Retracted confes- 
sion as corroboration of approver’s statement— 
Criminal Procedure Code (Act V of 1898), ss. 164, 583 
—Certificate of confession. defective—Magistrate 
stating in witness-box that he complied with formali- 
ties—Defect cured. 

When a confession has not been caused by an 
inducement or promise elds out by one in agithority 
it does not become inadmissible in evidence simply 
because there was a race for pardon in the case and 
the confession was made with a hope to get pardon. 
[p. 66, col. L] 

Partap Singh v. Emperor (2), referred to. 

A defect in the certificate or memorandum pre- 
pared under s, 164 (3), Criminal Procedure Code, 
and attached to a confession is cured if the 
Magistrate who records that: confession goes into the 
witness-box and states that he complied with all 
requirements of the said section. [p. 65, col. 


“Khħeman v. “Emperor (1) and Purtup Singh v. 
Emperor (2), referred to. 

A retracted confession of the accused may be 
ample corroboration 
against him. [p. 66, col. 2.) 

Criminal appeal from anorder of the 
Sessions Judge, Montgomery at Lahore, 
dated the 20th April, 1928. 
ere wafrulla Khan, for the Appel- 
ant, 

Mr.C. L. Carden Noad, Government 
Advoeate, for the Respondent. 


JUDGMENT. 

Addison, J.—Rahmat, a Jat, and Imam 
Din, a Christian. sweeper, of Ohak No.31- 
11-L, Montgomery District, have been 
sentenced to death under s. 302, Indian 
Penal Code, for the murder of twa minor 
children, half-brothers of Rahmat, on the 
24th June, 1927. They have appealed and 
the proceedings have also been forwarded 
for confirmation of the death sentenées. 

There isan approver in this case, namely, 
another Jat named Sultan. Theappellants 
and he comefromthe Sialkot District, and 
apparently many others in this tract come 
from Sialkot. The father of the approver 
and the father of Rahmat jéintly tendered 
for the purchaseof 154 squares of land in 
the Montgomery, District and the first in- 
stalment hasapparently been paito Govern- 


ment for this land, The share of the’ 
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of an approver’s statement. 
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father of Rahmat, however, is only two 
sqitares out of the?15} squares. The evi- 
dence discloses that the approver andthe ap- 
pellants were ‘close companions, 
The prosecution story is that Rahmat 
. was brooding over the fact that on his 
father’s death he would only get a small 
shareof the land which he, would leave 
because ofthe existence of his two half- . 
brothers. He seems also to have been 
under the impression that the money which 
was spent on the purchase of the two 
squares tenderedfor by his father came 
from his wife's father. Accordingly the 
two appellants and the approver agreed to 
kill the two boys and this was done when 
they were on their way home from the 
school situated in the adjoining village. 
The evidencein the case mainly consists 
of the evidenceof the approver Sultan, 
corroborated by the fact that the clothes of 
‘the two appellantsand of the approver were 
bloodstained and by the two retracted con- 
fessions of the appellants. 


It was contended that the two confes- 
sions of the appellants relied upon were not 
duly recorded within the meaning of 5,164, 
Criminal Procedure Code, in that the 
certificate given by the Magistrate attach- 
ed to the depositions was notin accordance 
with what islaid downin the section re- 

ferred to and in that the Magistrate did 
‘not satisfy himself by questioning the 
appellants that their confessions were 

e voluntary. The Magistrate, however, went 
into the witness-box and has ‘clearly de- 
posed that he complied with all the re- 
quirements ofs. 164, Criminal Procedure ' 
Code, The defect is, therefore, cured 
under the provisions of s. 533, Oriminal 
Procedure Oode, [see in this connection 
Kheman v. Emperor (1) and Partap Singh 
y. Emperor (2)|. It follows, therefore, that 
there is a presumption thatconfessions were 
voluntarily made, 


It was, however, further argued that 
theevidenee led by the prosecution was 
-sufficient to make it appear that the con- 
fessionswere caused by an inducement, 
namely,a promise of pardon, and that, there- 

. fore, these confessions recorded by the 
Magistrate were irrelevant under the pro- 


1) 88 Ind. Oas. 18; 6 Lah 58 at p. 64; A. I. R. 1925 
Lah. 315; 26 Or. L. J. 1074. 

(2) 93 ind. Cas 978; 6 Lah. 415; 2 Lah.. Cas. 72:7 
Lah. L. J. 482; A.I R. 1995 Lah, 605; 27 Or, L. J, 
514, 
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TUNG of s. 24 of the Indian Evidence 
ct. . 

The appellants themselves led no evi- 
dence so that there is only the prosecution 
evidence to be seen in connection with 
this contention. One of the appbllants, 
before the Committing Magistrate stated 
that he made the confession in question 
before the Magistrateashe was compelled 
by the Sub-Inspector of Policeto do so 
on athreat of being beaten; while the 
other stated that he made his confession 
under torture of the Police. There is not 
a word ofevidenceto establish any torture 
or threatof beating, Before the Sessions 
Judge, however, the appellants dropped 
this plea and stated that they made their 
confessions because they were promiseda 
pardon ifthey did so. This is obviously a 
belated plea, 

The Sub-Inspector of Police, before whom 
the appellants andthe approver appear to 
have confessed on the 28th June, has 
stated that he did not hold out. any pro- 
mise or inducement. He, however, like the 
appellants and the approver isa native of 
Sialkot District, andhe admitted thathe told 
them thatas they were Sialkot people 
like himselfthey should tellhim the real 
state of affairs. Bagh Din, lambardar of. 
the neighbouring «village, P.W. No, 18, 
has deposed in his cross-examination by 
Counsel for Imam Din that what the Sub- 
Inspector said to the appellants at the 
time they made their statements to the 
Police was that they belonged to Sialkof 
like the Sub-Inspector und that they 
should, therefore, speak the -truth to him. 
He did not hear the Sub Inspector telling 
them that they would get any benefit for 
telling what they knew. By the time 


_ these statements were made to the Police 


énthe 29th June certain bloodstained 
garments of the appellants had been found, 
and thereis no doubt that they were then 
suspected of having committed the offence. 
I am, however, unable to hold that their 
statements to the Sub-Inspector were due 
to anyinducement or promise of pardon. 
It may bethe casethat there was a race 
for pardon in this case as there was in 
Partap Singh v. Emperor (2) but that race, 
for pardon does not appear to have been 
caused by an inducement or promise held 
out by one in authority. The appollants 
appear to have deliberately taken the 
risk of confessing, that one of them might 
get a pardon but without knowing which- 
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oneéhat might be. They probably consi- 
dered that it would be to their interest to 
make aconfession tothe Police, and that: 
explains why they did so. 

Further, it was not till the 4th July 
ihat they were taken before the Magis- 
trate. He carefully explained to them 
that whatever tkey stated to him would 
be used against them. He satisfied him- 
self by putting questions that they knew 
all the consequences and that their state- 
ments to him were made voluntarily. In 
spite of his warning the appellants con- 
fessed before him. Even if there had been 
any inducement on the 29th June, (which, 
in my judgment, there was not) the effect 
ofsugh an inducement must have been 
dissipated by what the Magistrate told them. 
I, therefore, hold that the confessions were 
voluntarily made and that they are not 
irrelevant under s, 24 of the Indian Evi- 
dence Act, ` 

Tha confessionsof the appellants are in 
themselves ample corroboration of the ap- 
prover's statement. That of Imam Din is 
not so detailed as the confession of Rahmat, 
but still it clearly shows his guilt. I may 
add here, that it has been held that the 
mere fact of the retraction of a confession 
is not in itself sufficient to make it appear 
that it was unlawfully induced. 

Even if the confessions were held tobe 
irrelevant, lam of opinion that there is 
sufficient corroboration of the approver’s 
statement against the two appellants. 
Thechadar and the turban of approver 
were found to be stained with human 
blood. Two chadars, turban and shirt of 
Imam Din were all stained with human 
blood, while the chadar, P-18, and toka 
(chopper), P-2, produced by Rahmat 
were stained with human blood. All these 
clothes had been recently washed but not 
sufficigntly to get rid of the blood. The 
clothes and the toka, inmy opinion, fur- 
nish epfficient corroboration by themselves 
of the approver’s statement. 

Thelearned Sessions Judge has not 
relied upon the statement of Farman Ali 
P. W. No. 20, who resides in aneighbour- 
ing chak. He was Quarter Master of his 
Regiment and is now a military pensioner. 
For his military services he received a 
grant of l? squares of land. He has 
deposed thaton the day in question he 
was riding a black mare and saw the two 
appellants, the approver, and the tworboys 
in sugarcane field where melons ,were 
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growing. Hetalkedto them. This was 
, on theday in question about the time the 
boys would be returning from school. The 
learned Sessions Judge has not relied upon 
‘him as the approver in his confession to 


BASANT KAUR V. HART SINGH. 


_the Magistrate on the 4th July, 1927, stated ° 


‘that the person who passed on the black 
mare was one Zahur-ud-Din. Rahmat, 
however, in his confession of the same 
date said that it was Raja Farman Ali, 
and sodidImam Din. Thereis no reason 
for not believing Farman Ali. It appears 
to me thatthe approver on the 4th July 
deliberately named Zahur-ud-Din instead 
of Farman Aliso that if he did not obtain 
a pardon, Farman Ali would not ba able 
to give evidence Sgainsi him. Tas ap- 
prover hasstated as a witness thatit was 
Farman Ali who pa3sed. Considering all 
the facts I haveno hesitation in holding 
that the statement of Farman Ali is a 
true ons andit corroborates to a large 
exent the evidence of the approver and 
also clearly connects the appellants with 
the crime. Besides, the motive is ample in 
the case of Rahmat, while there is no 
doubt that the other two were his close 
associates who would be readyto help him 
in such a crime. 

The crime isa brutal one. It has been” 
established beyond doubt thatthe appal- 
lants are guilty of the murderof both the 


boys, I would, therefore, dismiss their 
appeals and confirm ths sentsnczs of 
death, 


Dalip Singh, J,—I agree. 
R. L Appeals dismissed, 


LAHORE HIGH COURT. 
URIMINAL Revision No. 936 oF 1928, 
July 14, 1928. 
Present:—Mr. Justica Addisog.. 

Musammat BASANT KAUR—PSTITION®SR 

versus è i 
HARI SINGH—RE3PONDENT, 

Criminal Procedure Code (Act V of 1898P? s. 488— 
Maintenance order subject to wife living in husband's 
village, legality of. 

In granting maintenance to a wife a Magistrate 
cannot impose a condition that the wife should 
reside in the village of the husband, 

Emperor v. Jamiat Singh ( 1), followed. 

Oase reported by the Sassions Judge, 
Tee with his No. 4014 of 2135 April 

BREPORT.—Eala Malk Raj Marwaha, 
exercising the powars of a Magistrate of the 
. First Olass inthe Ludhiana District by order, 
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dajed 6th February, 41928, under s. 488 
of the Criminal Procedure QOode, directed 
the respondent to pay Rs. 7 per mensem eè 
as maintenance to Musammat Basant Kaur 
and directed her to live to which place her 
husband belonged. 

Musammat Basant Kaur presented an 
application for maintenance against her 
husband, Harnam Singh and after making 
an enquiry the Magistrate passed an order, 
granting hera monthly allowance of Rs.7 
and directed her to live at village Lalton 
Kalanto which place her husband belonged. 

A revision application has been preferred 
on behalfef Musammat Basant Kaur and it 
has .been urged (1) that the order of the 
Magistrate directing Musammat Basant 
Kaur to reside at Lilton Kalan was illegal; 
(2) that the allowance of Rs,7 per mensem 
granted by the Magistrate was too low. The 
proceedings are forwarded for revision on 
the following 

GROUNDS.—I have heard Counsel for the 
parties, and am of opinion that there is force 
in both these contentions. The order of 
maintenance passed by the Magistratecondi- 
tional on Musammat Basant Kaur’s residing 
at village Lalton Kalan is illegal ‘according 
to the view of law laid down in LHinperor 
v. Jamiat Singh (1). |, 

The respondent is employed in the 
P. W. D. and gets Rs. 100 per mensem, and 
has other income from his private property. 
Thus there can be no doubt that the allow- 
ance of Rs. 7 per mensem fixed by the 
Magistrate is too low. In my opinion, the 
allowance should not ba less than Rs, 10 
per mensem, . 

For the reasons given above, I submit 
the records of the casato the High Court 
with the recommendation that the condi- 
tion about .the residence at Lalton Kalan 
attached tothe orderof maintenance may 
be removed and that the amount of the 
allowance may ba increased to Rs. 10 per 
mensem. 

ORDER,—Following Emperorv. Jamiat 
Singh (1) I set aside the condition imposed 
by the Magistrate as to her residing at 
Lalton Kalan and for reasons given by 
the learned Sessions Judge I increase the 
amount of maintenance to Rs. 10 a month, 
as thatis the minimum sum on which any 
one can live in these days. The reference 
is accepted in the above terms, 

R. L. Reference accepted, 


(i) 39 Ind, Oas. 498; 14 P. R 191710rg 18 Or, L, J, 
528, 
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“ - LAHORE HIGH COURT. : 
CRIMINAL APPrAL No 602 or 1928. 
July 13, 1928. 
* Present :—Mr. Justice Addison., 
DILEDAD—Acovszp—AEPELLANT 
y š TETSUS 

EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 467, 109— 
Accused net executing document but instrumental in its 
execution—Ojfence—Expert evidence—Comparison of 
thumb impressions, value of—Criminal trial—Filing 
of complaint. i 

A person who is instrumental in getting a false 
‘document dishonestly or fraudulently made but who 
does not make, sign or execute it cannot be convicted 
for the offence of forgery but is guilty» of abetment 
of forgery. [p. 69. col. 2] 

Haidar Ali Pradhania v. Emperor (1), referred 
to. 
. The comparison of thumb impressions has become 
an exact science and great weight can be attached 
to the evidence of an expert on this subject. [ibid.] 
, it is an elementary principle that a criminal com- 
plaint can be brought by any body. [p. 68, col, 1.] 


Criminal appeal from an order of the Magis- 
trate, First Class, with enhanced powers 
-under s. 380 of the Oriminal Procedure 

Code, Gurdaspore, dated the 20th April, 1928, 

Ssyed Mohsin Shah, for the Appellant. 

. Mr, S. C.Chatterjee, for the Government 
Advocate, for the Respondent. 


JSUDGMENT.+*-The cage for the pro- 
.secution js as follows :— 
Diledad, the appellant, is alleged to 
have gone to a petilion-wriler, Rahim 
_Bakheh, .on the 28th of June, 1927, along, 
with two other pereons and got the peti- 
.tion-writer to execute a bond for Rs. 500 
‘in his favour by a person alleged then to 
be Nizam-ud-Din, the uncle of Diledad. 
There was also a condition in the bond that, 
if the money was not repaid within two 
_ygare, the land would be mortgaged in 
favour of Diledad. According to Diledad, 
‘the. document should have been a mort- 
, gage-deed out-and-out and not a bond; 
but he was content when the petition-writer 
wrote a lease of the land of Nizam-ud-Din 
tor three years on behalf of Diledad in 
favour of Nizam-ud- Din. It is further alleged 
that Diledad then took the documents 
home; but his mistress was suspicious 
about them, thinking that they might have 
“been transfers of land cf her minor gong, 
„Bhe accordingly went to the lambardar 
Akbar whose son is literate and got the 
son. to read them. It was then discovered 
that one was.a bend supposed to have been 
executed by Nizam-ud- Din, whereas Nizam- 
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ud-Dfin had been residing in Sind for 
the last twenty two years or so and only 
returned occasionally to his native village. 
His last visit had been in February-March, 
1927. The mistress took the documents 
back. Akbar informed Ali Muhammad, 
another nephew of Nizam-ud-Din, about 
what had tran&pired. He -got hold of 
Mebr Din, whose wifeis the sister of the 
appellant Diledad, and this Mehr Din 
obtained the two documents from the mis- 
tress of the appellant and handed them 
over to Ali Muhammad, telling him not to 
sue. All this issupported by the statements 
on oath of the persons mentioned. As 
some of them are near relatives and no 
enmity is establishéd,*this evidence is con- 
vincing. 

When Diledad discovered that his-mis- 
tress had given away the documents, he 
himself rushed into Court, obviously as 
it turns out, in order to protect himself. 
He brought a complaint under s. 467 of 
the Indian Penal Code, against Nizam-ud- 
Din, the petition writer, Rahim Bakhsh, 
and Akbar lambardar whose son had de- 
tected what had happened when reading 
the documentto the mistress of the 
appellant. Diledad’s case was that he had 
wanted a mortgage and not abond, and that 
the petition-writer and the other persons 
had forged the two documents already re- 
ferred to instead of giving him a proper 
document. The Magistrate has discharged 
the accused in that case. Dildad’s com- 
plaint was preferred on the 5th of July, 
1927, the document having been. written 
on the 28th of June, 1927. 

As Nizam-ud-Din, the person directly 
interested in the matter, wasin Sind, Ali 
Muhammad, his nephewand a cousin of 
Diledad, instituted a complaint under 
£s. 465 and 468 of the Indian Penal 
Code, en the 16th of August, 1927, against 
Diledad. In the meantime Nizam-ud-Din 
arriveé from Sind and himself lodged a 
complaint on the 7th of October, 1927. 
The Magistrate, instead of combining the 
two complaints or taking no action onthe 
second, seems to have considered that 
only the complaint of Nizam-ud-Din should 
be proceeded with, as he was the person 
directly interested. He, therefore, allowed 
Ali Muhammad to withdraw from the first 
complaint which was dismissed. He seems 
to have forgotten the elementary principle 
that a criminal complaint can be bronght 
by anyone, After having heard al the, 
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evidence, he convicted Diledad under e 467 
of the Indian Penal Code, and sentenced 
him to five years’ rigorous imprisonment, 
including three months’ solitary confine- 
ment. Diledad has appealed. 

It was argued that the complaint was 
incompetent, as it should have been pre- 
ferred by the Court ‘itself. The reason 
given was that Ali Muhammad had already 
preferred a complaint about the same matter 
which was allowed to be withdrawn. The 
sacond complaint, therefore, it was contend- 
ed, should have been by the Court before 
whom the first complaint was brought. The 
argument is based upon s. 195 (1) (c) of 
the Code of Oriminal Procedure.. In my 
judgment this contention must fail, what- 
ever the Magistrate did; there was only 
one complaint before him and it was the 
complaint thatthe bond wasforged. The 
document had not been produced in any 
other proceeding before the Magistrate. I, 
therefore, repel this objection. 

The Magistrate has relied on a witness 
Bawa Singh who only gave evidence in 
the complaint brought by Diledad. This 
was clearly wrong, and I cannot under- 
stand the Magistrate falling into such 
an error. The evidence of this witness 
cannot be considered in this case, as he 
did not give evidence in it. 

Apart from the witnesses already men- 

- tioned as to how the offence was discovered, 

there is also the evidence of the petition- 
writer R&him Bakhsh and the stamp-vender, 
Both have stated that the parson with 
Diledad at the time the document was 
written and at the time the stsmps were 
purchased, was not Nizam-ud-Din. They 
have also proved the thumb impressions in 
their registers which had been affixed by 
the person representing himself to be 
Nizam-ud-Din. Nizam-ud-Din's thumb im- 
pressions were taken by an Expert,before 
the Court and were sent to Phillaur for 
comparison with the thumb impressions 
upon the bond and upon the registers 
of the petition-writer and the atamp-vendor. 
The Expert from Phillaur has given 
evideace in Court that the thumb im- 
pressions on the bond and the two re- 
gisters referred to are not the same as the 
thumb impressiona of Nizam-ud-Din, the 
uncle of Diledad. s 

Lastly, there is a considerable volume 
of evidence establishing that Nizam-ud- 
Din was last in his village in February- 
March, 1927, on a visit from Sind and that 
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he did not return to his village until the 
case started. ` 

This is nota casa where there is only 
the evidence of the Expert as regards the 
thumb impressions. In my judgment the 
-eomparison of thumb impressions has be- 
come an exact science and great weight 
can be attached to the evidence of an 
Expert in this subject. Itis not necessary 
to decide whether such evidence would be 
sufficient standing alone, as in the present 
case there is evidence that Nizam-ud-Din 
was in Sind atthe time of the execution 
of the documents. There is also the evi- 
dence ofjthe petition-writer and the stamp- 
vendor that the person, who represented 
himself to be Nizam-ud-Din at the time, 
was not this Nizam-ud-Din. There is also 
the other evidenceshowing how the docu- 
ments came into the possession of Ali 
Muhammad, the cousin of the appellant, 

Again, it would seem that Diledad's 
father used to cultivate this land on be- 
half of Nizam-ud-Din, but he was discon- 
tented with the share of the produce he 
was receiving and gave the land to Ali 
Mohammad and also had a proper parti- 
tion of his share effected. This appears 
to be the explanation why the appellant 
e tried to injure Nizam-ud-Din. The Magis- 
trate has clearly found that there was 
intention of causing damage or injury to 
Nizam-ud-Din. In my judgment this is 
the only conclusion which can be drawn. 
«Che appellant Diledad could have waited 
for two years and then sued -upon the 
two documents. By that time Nizam- 
ud-Din might not have been alive and 
the matter would have been easier. But 
the intention to cause damuge or injury 
to Nizam-ud-Din, as required by s. 453 
of the Indian Penal Code is manifest, In 
the present case thereis no doubt as to 


the appellant’s guilt which has been 
clearly established. 
The conviction under s. 467 of the 


Indian Penal Code, however, cannot stand. 
He did not make sign or execute the 
document, but he was instrumental in 
gotting this false document dishonestly or 
fraudulently made. That means that he 
was guilty of abstment, see Haidar Ali 
Pradhania v. Bmperor (1). I accept the 
appeal and alter the conviction to one 
under s. 467 read with s. 109 of the Indian 
Penal Code, There has been no prejudice 


(1) 18 Ind. Cas. 881; 17 C. W. N. 354; 14 Cr L. J 
129, 
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to the appellant. In fact the words of the 
charge makethe case out as one of bet- 
ment, though s. 109 was notadded. The 
words used are that he got the thumb 
impressions of a man affixed etc. etc. 

I also think that the sentence ean be 
‘reduced. The offence is a serious one. At 
the same time the sentence awarded is 
heavy. I reduce the sentence to two and 
half years’ rigorous imprisonment, in- 
cluding three months’ solitary confine- 
ment. The appealis accepted partly, as 
indicated above. 


R. L, Appeal patly accepted. 


. 9 
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CALCUTTA HIGH COURT. 
ORIMINAL ADMITTED APPEAL No. 536 or 1928. 
August, 16 1928. 
Present:—Justice Sir Charu Chunder Chose, 

, Kr., and Mr. Justice Jack. 
ABDUL BARIK alias ABDUL BARI 
AND OTHERS—ACCUSED—APPELLANTS 


VeETSUS 
EMPEROR—RzsponpEnt. 

Jury trial—Jury returning verdict that they agree 
with whatever opinion Judge may form—Legality of 
verdict-—Verdict without considering case—Re-trial. 

The Jury are the only persons who can pro- 
nounce a definite opinign on the guilt or otherwise 
of the accused who are tried before them, and they 
cannot abdicate their functions in favour of the 
Judge. 

Wherea Jury returned a verdict that they agreed 
with whatever opinion the Sessions Judge might 


form and on being asked to give a proper verdicte 


came back within 9 minutes with another verdict 
and the Judge ‘accepted the verdiot remarking that he 
disagreed with it : 

Held, that it could not be held under the 
circumstances that the Jury had properly considered 
the case and brought in a genuine verdict, and that 
the case should be re-tried. 


Criminal dppeal against an order of the 
Séssions Judge, Bakarganj, dated the 7th 
June, 1928. 

Messrs. Sures Chandra Talugdarand Saroj 
Kumar Maiti, for the Appellants. 

Mr. Khunkar, Deputy Legal Remem- 
brancer, for the Respondent. l 


JUDGMENT. —In this case the 
accused were tried under ss. 328 and 304 
Indian Penal Code, before the learned 
Sessions Judge of Bakarganj and a Jury. 
After the learned Judge had charged the 
Jury it appears that the Jury retired at 
410 P. M,.and returned at 4-25. When 
they returned, the verdict of the Jury was 
given as follows: 


In re SHANKER TULSHIRAM NAVLE. 
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Q, Are you unanimous? 
. Yes. 
Q. What is your verdict? _ 
A, We agree with whatever opinion you 

may form (Hujurer je rai amader) > . 

The Jury were accordingly directed 
at 4-26 P. M. to go back and bring 
in a proper verdict after consideration 
of the evidence. They came back at 

4-35 p.m. and on being questioned they 

said that they found all the three 

accused not-guilty under s. 304 and by. 

a majority of 4 to 1 found all the three 

accused. Montajuddi, Abdul Barik and 

Akran Ali guilty under s. 328, Indian Penal 

Code. In this state of the record it is 

impogsible not to efeęl that the Jury did 

not properly consider the case at all, The 

Jury, as has been pointed out in several 

cases, are the only persons who can pro- 

nounce a definite opinion on the guilt 
or otherwise of the accused who are tried 
before them, In this case they apparent- 
ly abdicated their functions in favour 
of the Judge. No doubt, the Judge very 
properly sent them back, but it does not 
appear from the time occupied by the Jury 
in their second deliberation that they 
properly considered the case and brought 
. in a genuine verdict. 

We are confirmed in this because of 
what the learned Judge has said himself 
in his finding and sentence, namely, “I 
accept this verdict although I do not 
agree with it.” There is, therefdre, all 
the more reason why this matier should be 
further considered by the learned Sessions 
Judge and a fresh Jury. 

The result is that the verdict of the 
Jury is set aside and with it the conviction 
and the sentence, and the matter must 
go back to the learned Sessions Judge 
for re-trial before him anda fresh Jury. 


A Case sent back. 


BOMBAY HIGH COURT. 
ORIMINAL APPLICATION For REVISION 
No. 145 oF 1428, 

August 1, 1928. - 
Present:—Mr. Justice Patkar and Mr. 
Justice Baker. 

In re SHANKER TULSHIRAM NAVLE. 
Penal Code (Act XLV of 1880),s. 497—Criminal 

Procedure Code (Act V of 1898), ss. 182, 408, 531—~ 

Adultery whether continuing offence—Acquittal, by 
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Court without local jurisdiction--Subsequent trigl by 
competent Court, legality of} — Jurisdiction’ meaning of. 

a person has several adulterous sexual inter- 
courses with a woman, the offence committed is not 
a continuing offence within s. 182, Criminal Proce- 
dnre' Code, but each act of sexual intercourse amounts 
to an offence of adultery. [p. 71, gol. 2.] 

; Queen-Empress v. Rmaji (1), relied on. 

. Previous acquittal of an offence by a Court having 
no local jurisdiction.to try the offente is not a bar under 
s. 403, Oriminal Procedure Code, to the trial of the 
accused by a competent Court. [p. 73, col. 1.] 

The word ‘jurisdiction’ under s. 403 (4), Criminal 
Procedure Code, refers not only to the character and 
status of the tribunal but also includes losal juris- 
diction as laid down in ss. 177 to 184 and 188, Grimi- 
nal Procedure Code. jp. 72, col. 1.) 

Ganapathi Bhatta v. Emperor (4), dissented from. 

Inre Samsudin (5), Jivram Dankarji v. Emperor 
(6), Emperor v. Jiwan (7) and Mohammad Yasin v. 
Emperor (8), referred to. e 


Criminal application for revision against 
an order of the Sessions Judge, Poona con- 
firming thatof the Special Magistrate, 
First Class, at Poona. 

“Mr. K. H. Kelkar, for the Accused. 

Mr. P. B. Shingne, Government Pleader, 
- forthe Crown. - 
JUDGMENT. 

Patkar, J.—The question in this case 
is whether the trial of accused No.1 for 
adultery, and accused No.2 for abetment, 
is barred by the result of a previous pro- 
secution in which.accused No. 1 was acquit- 
ted of adultery with the same woman. The 
previous trial was held in respect of offences 
under ss. 497 and 498, Indian Penal Code, 
committed in Nana’s Peth within the juris- 
diction*of the Court of the Bench Magis- 
trates. The Bench Magistrates in their 
judgment state: “The offence under s, 
497 alleged to have been committed in 
Kamatipura only remains to be dealt with. 
This locality is beyond the jurisdiction of 
the Court.” If the acquittal of the accused 
by the Bench Magistrates be confined to the 
offence in Nana’s Peth, there was no trial 
of the accused with regard to the charge of 
adultery in Kamatipura. If, on the other 
hand, the judgment be read as govering 
the offence of adultery in Kamatipura, it 
was obviously a judgment by a Court 
which had no jurisdiction to try the offence 
at Kamatipura. The acquittal, therefore, 
by the Bench Magistrates, was. without 
jurisdiction so far asthe offence in Kama- 
tipura is concerned. 

It isurged on behalf of the applicant 
that it was a continuing offence, and under 
s. 182 of the Criminal Procedure Code the 
Bench Magistratés had jurisdicpion. Section 
497, of the Indian Penal Code says: “Who- 
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ever bas sexual intercourse with a person 
whos, and whom he knows or has reason to 
believe to be, thejwife of another man, with- 
out the consent or connivance of that man, 
such sexual intercourse not amounting to 
the offenceof rape,is guilty of the offence 
of adultery...... ” Tt, therefore, follows that 
every aci of sexual intercourse amounts to 
an offence of adultery, and that ifa person 
has several sexual intercourses with a 
woman, itcannot be said that the offence 
is a continuing offence. In Queen-Himpress v. 
Emaji (1) it was held thatifa man who was 
convicted of adultery with another man's 
wife continues his adulterous intercourse, 
he will be*liable to a second conviction 
and punishment for the fresh act, notwith- 
standing thatthe womanhas not returned 


` te her husband after the conviction of her 


paramour. Adultery is an infringement of 
the rights of the husband towards his wife, 
and when the offender has once been con- 
victed or acquitted of the offence of adultery, 
which consisted of one sexual intercourse, 
he? cannot with impunity commit another 
offence of adultery under s. 497. We think, 
therefore, thats. 182 of the Criminal Pro- 
cedure Code hasno application to the facts 
of the present .case. The offence in this 


. case is nota continuing offence, nor dogs 


it consist of several acts done in different 
local areas. Here there are distinct offences 
committed in distinct local areas. 
Reference has been made to a, 531 of the 
Oriminal Procedure Code in support of the 
*contention that the acquittal by the Bench 
Magistrates was not without jurisdiction. 
The legality of the trial by the Bench 
Magistrates has not come fordecision before - 
this Court in appeal or revision. Section 
531, therefore, has no application on the 
question of the jurisdiction of the Bench 
Magistrates. Similarly, unders. 21 of the 
Civil Procedure Code, “No objection as to 
the placs of suing shall be allowed by any 
Appellate or Revisional Court unless such 
objection was taken in the Court of first 
instance at the earliest possible opportunity 
and in all cases where issues are settled at 
or before such settlement, and unless 
there has been a consequent failure of 
justices.” Unless there is a failure of 
justice, such objections cannot be allowed 
by an Appellate or Revisional Court, but 
the Court is not thereby invested with 
jurisdiction which it does not posses. It, 
therefore, follows that the Bench Magistrates 


(1) Un, Or, O. 105; Cr. Rg. 28 of 1880, 
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bad no jurisdiction in this case to acquit 
the accused. og 
The accused was not a person who had 
ebeen once tried by a Court of competent 
jurisdiction forfan offence and acquitted of 
such offence within the meaning of ci. (1) 
of s. 403, nor was the Court by ‘which he 
was first tried competent to try the offence 
with whichhe was subsequently charged 
under cl. (4) of s.:403. “Jurisdiction” 
means legal authority to adjudge. It may 
mean. the local jurisdiction fof a Oourt or 
the legal -authority of a Court to do certain 
things. See Mohesh Chandra Das v. Jamir- 
ud-din Mollah (2). It may mean the power 
of administering justice according to the 
means which the law has provided and 
subject to the limitation imposed by that 
law..upon the judicial authority. Har 
Prasad v. Jafar Ali (3). There may be 
Jack of jurisdiction according to the nature 
of the offence as prescribed by cl. 8 of 
Sch. .IT of the Oriminal Procedure 
Code. A Court which has jurisdiction to 
deal generally with the offence and with 
the offender may not be competent to deal 
with a particular case on the ground of 
want of local jurisdiction as laid down 
by. ss.. 177 to 184and 188 of the Criminal 
Procedure Code, or on aecount of the 
non-fulfilment of some essential condition 
such as the absence of necessary sanction 
under as. 195 -to 199 of the Criminal Pro- 
cedure Code. i 
: It was urged on behalf of the accused, 
relying.on Ganapathi Bhatia v. Emperor 
(4), that s. 403, el. (4), refers to the charact- 


er. and status of the Tribunal when ib: 


- refers to competency to try an offence. 
The case turns upon the question whether 
a sanction under s. 195 of the Criminal 
Procedure, Oodeis a condition of the com- 
petency of the Tribunal or only a condition 
precedent for the institution of the pro- 
ceedings. The view of the Madras High 
Oourt in Ganapathi Bhatta v. Emperor (4) 
is not accepted by this Court in In re 
Samsudin (5) and Jivram Dankarji v. 
Emperor (6) by the Allahabad High Court in 
Emperor v, Jiwan (7) and by the Patna 


: (2) 28 C. 324 at p. 329; 5 C. W.N.509. 
3) 7 A. 345 at p. 350: A. W. N. (1885) 73. 

(4) 19 Ind. Cas. 310; 36 M. 308; 24 M. L. J. 463; 13 
M'L. T. 360; 14 Or. L. J. 214. . 

(5) 22 B. 711. 

(6) 31 Ind, Cas. 361; 40 B. 97; 17 Bom. L. R. 881; 16 
Or. L. J. 761. , 
1 (7) 27 Ind. Cas, 208; 37-A. 107; 13 A. L.J. 4; 18 Or. 
L. J. 144, 
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High Court in Mohammad Yasin v. Emperor 
(8). It was held in Jivram Dankarji v. 
Emperor (6) by Batchelor, J., that the grant 
of sanction is a condition precedent to the - 
Court’s jurisdiction to try an offence,and. 
that without such. sanction the Oourt is 
not competent to undertake the prosecu- |. 
tion. Section 53% cl. (b), of the Oriminal 
Procedure Code, which was thenin force, 
was also considered in that ease, and it 
was held by Hayward, J., that the Court 
proceeding with the first charge could not 
be said to have been a Court of com- 
petent jurisdiction to try the second charge: 
by reason of the faet that proceeding illegal-. 
ly with that charge would not necessarily 
have vitiated the trial by virtue of s.537, 
cl.(b). Similarly, notwithstanding s. 531 of 
the Criminal Procedure Code, the Bench - 
Magistrates in this case could not be said 
to be a Court of competent jurisdiction if 
they had no jurisdiction to try the offence 
in the second case under s. 177 of the 
Oriminal Procedure Code. . Competency of 
jurisdiction would, therefore, include com- 
petency to try for reasons other than juris- 
diction over the offender and the offence. 
We think, therefore, that the view of ‘the 
lower Court is correct, and the Bench Magis- 
grates had no jurisdiction to acquit the 
accused of the offence of adultery com- 
mitted at Kamatipura outside Poona city. 
We, therefore, discharge the Rule. 
Baker, J.—l agree. The judgment of 
the learned Bench Magistrates °states 
*plainly that the locality of Kamatipura is 
outside the jurisdiction of the Court, and 
that only the offence under s.497 of the 
Indian Penal Code alleged to. have 
been committed at Kamatipura remains 
tobe dealt with. The judgment, however, 
proceeds for several pages more. The. 
Magistrates do not state how they have 
jurisdiction to deal with the . offence at. 
Kamatipura. If they did not intend to deal 
with that offence, which is not clear from the 
judgment, then there could not have been 
any acqalittal in respect of that offence, and 
ifthe judgment is to be read as dealing | 
with the offence at Kamatipura, then the 
Magistrates had no jurisdiction to deal 
with that, The offence in the present case is 
not a continuing offence under s. 182 of the 
Oriminal Procedure Code, a matter which 
has already been dealt with by my learned 
brother in hisjudgment. Section 531 of the 
(8) 95 Ind. Chs. 929; 5 Pat.452-at p. 459; 7P, LIT, 
383; A. I. R. 1926 Pat. 302; 27 Cr. L. J. 849. A 
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- Criminal Procedure Code does not apply, 
in my opinion, to the factsof the present 
case, a8 we are not sitting to set aside the 
order of the Bench Magistrates. In these 
circumstances it appears that the Bench 
Magistrates had no jurisdiction as they 
themselves admit, to deal with the offence 
of ‘adultery stated to have.taken place 
at Kamatipura, and, therefore, there has 
been no acquittal bya Court of competent 
jurisdiction, and there can be no bar 
under s. 403. The Rule must, accordingly, 


be discharged. 
A. Rule discharged. 





. RANGOON HIGH COURT. 
Criminat Revision No, 686-A or 1928. 
June 28, 1928, 

Present :—Mr, Justice Maung Ba. 

MA KALAY MA AND ANOTHER-— 
Acooussp—APPLIOANT 
versus 
EMPEROR—Oppoaire PARTY. 

Railways Act (IX of 1890), s. 118—Application 
for recovery of fare and excess charge, nature of— 
Power of Magistrate to impose fine or imprison- 
ment. 

On an application under s.113, sub-s. (4) of the 
Railways Act, the Magistrate has no power to fine 
the respondent or to order a sentence of imprison- 
mont in defpult of such’ fine. All that the Magik- 
trate can do isto direct the respondent to pay the 
fare and excess charge referred to ins. (3) of s, 113 
and then proceed to recover it as if it were a fine. 

Criminal revision against an order of 
the Township Magistrate, Pyinmana, in 
Oriminal Regular Trial No, 124 of 1928. 

JUDGMENT.—The Magistrate was 
quite correct in considering that s. 112 
of the Railways Act did not apply to 
this case and that action could only be 
taken under sub-s. (2) of s. 113,° but 
his procedure under this latter section 
was entirely misconceived. An application 
under sub-s. (4) of s. 113 of the Railways 
Act is not a prosecution for a criminal 
offence. It should be registered as a 
Oriminal Miscellaneous Oase and not asa 
Regular Trial. The Magistrate, on an 
application under this section, has no 
power to fine the respondent or to order 
a sentence of imprisonment in default of 
such fine. All that the Magistrate can 
do is to direct tle respondent, to pay 
the fare and excess charge, referred to in 
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sub-s, (3) of s. 113, and then proceed to 
recover it as if it were a fine, In fact, 
the Magistrate -is compelled to do this 
and has no authority to enter into the 
merits of the matter. The Magistrate 
should study the provisions of s. 113 and 
s. 132 of the Railways Act, and also 
General Letter No. 17 of 1926 of this 
Gourt, which sets out the circumstances 
under which a person proceeded against 
under s. 113 may be detained in custody. 

Consequently in the present case the 
fines of Rs. 7 each, imposed on the two 
respondents, and the sentence of ten days’ 
simple imprisonment passed in default 
of payment* were entirely illegal, All 
that the Magistrate could do was to order 
each of the respondents to pay the de- 
ficit Railway fare of six annas and six 
pies, plus an excess charge of the same 
amount. Consequently the amount of de- 
ficit fare plus excess charge to be re- 
covered .from each respondent was 13 
annas, This amount should now be de- 
ducted from the amounts of fares and 
fines deposited by the respondents and 
the balance should be refunded to them. 
The amounts so recovered under sub-s, 
(4) of s. 113 mnst be paid to the Railway 
Administration. It isnoticed that in regard 
to the deficit fare of 13 annas already 
recovered this has not been done. 

A. Conviction set aside, 


CALCUTTA HIGH COURT. 
Oapirat Sentence Cask No. 10 or 1928, 
: AND b 
CRIMINAL APPEAL No, 309 or 1928, 
July 23, 1928. 

Present :—Justice Sir Charu Chunder Ghosh 
Kr., and Mr. Justice Jack. 
KAILASH CHANDRA RISHI AND ANOTHER 
—Accusap—APPELLANT 
VETSUS 
EMPEROR— RESPONDENT 

Jury trial—Evidence of bad character wrongly 
admitted in triul—Duty of Judge to warn Jury to 
reject such evidence-—Anprover's evilenee--Correbora- 
tion, necessity of. 

Where evidence of bad character of an accused 
person has. been admitted contrary to the provisions 
of s. 54 of the Evidence Act, the Judge should warn 
the Jury that they should exclude this part of the 
evidence from their minds. (p. 74, col. 1.) 
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In the absence of reliable corroboration as to the 
identity of the accused and other material par- 
ticulars, no reliance can be placed on the evidence 
of an approver especially where he exonerates himself, 
[p. 77, col, 2.] 


Criminal appeal against an order of the 
_ Sessions Judge, Tippera, dated the 3lat 
March, 1928. 

Mr. GŒ. G. Bhuiya, for the Accused. 

Messrs. Khondkar (Deputy Legal Re- 
membrancer) and Sachindra Nath 
Banerjee, for the Respondent. 


JUDGMENT.—The prosecution case 
is that the two appellants Kailash and 
Saman with three others seized, and carried 
offMcdhu Sudhan Rishi in a boaton the 7nd 
of November last at about 8 30 P.M. at 
Brahmanbaria and thereafter robbed and 
murdered him. The appellants have been 

-convicted under s. 396, Indian Penal Code 

and sentenced to death and also under 
5. 120-B, Indian Penal Code and under 
a. 364, Indian Penal Code. The learned 
Counsel for the Crown admits that in two 
respects this trial has been defective. In 
the first place evidence of bad character and 
of previous convictions has been admitted 
contrary to 8.54 of the Evidence Act, and 
secondly, the examination of the accused 
unders, 342, Criminal Procedure Code goes 
beyond the scope*of that section being in 
the nature of a cross-examination. 

On the first of these grounds this case 
would in any case have to go back for 
re-trial inasmuch as the learned Judge 
failed to warn the Jurors that they should 
exclude this part of the evidence from 
their minds and not allow themselves 
to be influenced by the accused Kailash’s 
admission of previous convictions for theft, 
or by the statement of the approver that 
shee accused used to go about together 
committing thefts and burglary and this 
evidence may have influenced the Jury 
adversely to the accused. 

It remains, however, to consider whether 
in the circumstancea of the present case a 
re-trial should be ordered. 

A careful consideration of the evidence 
indicates first, that the evidence of the 
approver is unreliable; second, that there 
is no reliable evidence that the appellants 
were identified as amongst the men who 
abducted Madhu Sudhan; third, that the 
circumstantial evidence is not sufficient to 
warrant the conviction of the appellants. 

The approver is the first cousin of the 
widow of Sudhan. He and Mohan were on 
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thesbest of terms and used to frequent 
each other’s houses yet he says he joined, 
at the request of the other accused in this 
conspiracy to murder Madhu Sudhan because 
the latter was a witness against the accused 
Samanina theft case, (in his confession 
the approver said it was a civil suit) 
brought by Dukhai. This alleged motive 
appears to be non-existed, for Dukhai has 
not been examined, and the approver's 
statement has received no corroboration 
from the prosecution evidence. The 
approver says that the four accused came 
to his house beforehand and told him that 
they proposed to waylay and murder 
Madhu Sudhan and take away what he had 
Wwithehim; but he subsequently says that it 
was only when Madhu Sudhan was actually 
brought to the boat that he realized 
that the object was to rob him, and that he 
did not know that they intended to take’ 
Sadhan’s life till they drew the dao, that he 
was deceived into going and was not a 
willing participant in the murder. He says 
Kailash threatened him, saying that if he 
interfered he would be murdered and he 
kept quiet out of fear. Thus he tries to 
exonerate himself, and does not admit his 
own guilt. The Inspector says that it was 
after he had shown the approver things 
found in his house that the latter confessed. 
But the only possibly incriminating thing 
found in the approver’s house was a dao on 
which there were brownish stains. The 
Chemical Examiner subsequently found 
that these were not blood stains. Another 
example of the approver’s mendacity in his 
statement regarding the hide-trade, To 
explain the money found in their possession 
tha accused say that they made it in 
connection with their trade in hides. The 
informant Haridas says that the accused 
Kailash lives jointly with his father and has 
a hidg business and that the other accused 
also hada hide businessup tothe last Bakrid. 
Theapprover's statement, therefore, that the 
accused have not had any such trade for 
the last four years appears to be false: 

As regards the occurrence the approver's - 
evidence is improbable in parts. It has 
been contradicted by other prosecution 
evidence in important points and has not 
been corroborated in other points where 
one would håve expected corroboration. 

The prosecution case is that Madhu 
Sudhan alighted from the train at 
Brahmatsberia about 8p..m. It is eaid he 
was followed from the station by Kailash 
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- and Saman; seized ina lane near the riyer 
ghat by Kailash, Saman and Piyari and 
carried by them to Kailash’s boat—(the boat 
keeping close to ghats at which there were 
people instead of inthe middle of the river 
which is 100 yards wide) in which he was 
taken 14 miles down the river which passes 
through the town, Then his¢hroat was cut 
and his body was thrown out of the boat 
and sank in the water. 

The approver says Madhu Sudhan was 
making a groaning noise the whole way 
down the river though he was gagged and 
held down by three of the accused (some of 
the witnesses say he was making a very loud 
noise). Inspite of this noatiempt was made 
to follow the boat though there were bpats 
lying in the river at the time within 100 
yards of the starting point, just after the 
accused's boat passed .the boat of the 
witnesses Debendra and Mohendra who 
questioned the accused as to the noise, 
-Madbu Sudhan was able to make an appeal 
for his life but still did not cry out for help 
though the approver does not say that he 
was threatened or warned not to do so. 
Another curious point is that the accused 
did not make.any attempt to ascertain 
whether Madhu Sudhan had any money in 
his possession before his throat was cut 
through they could of course have easily 
done so. Again it seems improbable that 
after the murder the accused should have 
returned to their houses immediately though 
they heard the golemal in th: village and 
though on his way to his bari the approver 
found that there wasabaitak being heldthere 
in which there were Police Officers and says 
that he was immediately arrested there by 
his “brother” Chandi. Hehad the dao with 
which Madhu Sudhan was killed in his 
hand and does not explain why it was not 
seized at the same time but was some days 
later produced by his daughter from his 
house. ý 

There are obvious improbabilities in this 
story. Now let us see to what extent itis 
corroborated. . 

Witnees Chand Mean met the accused 
Kailash at the station and the latter, 
apparently quite unnecessarily, informed 
him that he was awaiting there for a man, 
Chand Mean further says that while he was 
having tea there, he saw the accused 
standing with his back towards him and 
recognised Saman by the gamcha he was 
wearing. The witntss says, thatywhen he 
heard of the crimehe mentioned havingseen 
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the two accused there to Malu. Malu has not 
been examined to corroborate this. 
Thenext witnesstoseetheaccusedis Abdul 
Momin aboyof 14 years. He met Madhu 
on the road and spoke to him, and 6Qor 
60 cubits further on he met Saman and 
Kailsh going in the same direction as 
Madhu. When he heard of the arrest of 
the accused he informed Bishnu of what 
he had seen. Bishnu has not been examined 
to corroborate him and there is no corrobora- 
tion of this evidence. Thenext witness is 
Bonamali. Hearing a sound described as 
‘bho bho’ he ran out ofa shopon the Tan 
Bazar Road and on nearing the river sawa 
man being carriedinto an open boat by three 
men, He asked what was wrong but got no 
reply. Dukhai was with Bonamali at the time 
but Dukhai has not been examined. A few 
minutes later Hari Mohanand others came up. 
Hari Mohansawa man being held downinthe 


boat by three men while two others were row- . 


ing. Healso called out to them but got no 
reply. The approver only alludes to one man 
having challenged them at this point. Both 
Bonamali and Haridas say that they 
recognised the accused Kailash and Saman. 
Bonamali says he told the people that 
came up that he had recognised Saman and 
Kailash. Hari Mohan says he told no one 
until he deposed befor the Senior Sub- 
Inspector 14 hours later, He says he did 
reveal the names because he was not asked 
and it did not strike him to tell the names 
earlier, and this although both he and Bonam- 
ali immediately after they had seen the man 
carried off came to the place where the 
bundle of clothes ete. dropped by Madhu 
was lying and spoke to those who had 
collected there. It was just after this that 
Haridas, brother of Madhu identified the 
bundle as Madhu’'s and went off to thé thang, 
but did not mention there that Kailash and 
Saman had been identified. 

The next witness is Girish who was at 
lower ghat. His attention was attracted by 
strange sound from boat and seeing three 
men holding another down in the boat 
asked what was wrong. Kailash said one 
of them had been drinking. Girish only 
recognised Kailash by his voice though the 
boat passed at a distance of 11 or 12 cubits, 
whereas Bonamali says he was able to 
recognise the two men from a distance of 
20 or 25cubits. Hari Mohan and Bonamali 
came thereand asked Girish if he had 
seen any boat passing. Girish told them 
he had but apparently did not tell them 
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he had recognised Kailash, nor do they or 
any one else corroborate him. . 

After that witnesses Debendra and 
Mchendra in their boat hearing groans from 
the accused's boat asked Saman what the 
noise was and weretold that one of them 
had been drinking. The boat passed ata 
distance of 8 or 10 cubits and they say 
they recognised all the accused. The 
approver cays he cannot remember if there 
-~ was any talk between them and Mohendra 
and Debendra and adds “they did not ask us 
anything.” Debendra says three of the men 
were holding another down and there was 
a.loud noise of groaning. Mohendra on 
the other hand, says the groaning man was 
making no efforts-to get up. Further on 
. witnesses Ganesh and Bipra say that they 
were in a boat and passed the accused's 
boat, ab a distance of 10 or 15 cubits and 
recognised them all. Hearing sounds from 
the accused's beat Bipra asked what it was 
about ? Kailash and Saman replied that 
one of their member had been drinking 
and they were taking him to Bhadughar 
where their sister's husband lived. The 
accused have in fact a brother-in-law af 
Bhadughar. Is it likely then that the 
accused would have given this information 
to Ganesh and Bipra, just before they were 
going to commit*a murder or is it likely 
knowing apparently that they had been 
identified, that they would commit a murder 
immediately afterwards? The moon was 
still fairly high at the time we are told, 
The approver says that they met no boa 
except that of Debendra and Mohendra 
on the way and his evidence, therefore, 
flatly contradicts that of these two wit- 
nesses. Debendra, Mohendra, Bipra, 
Ganesh are all closely related to each other 
and “to “Madhu Sudhan. Ganesh met the 
informant Haridas after this but did not 
tell him what they had seen. Bipra did 
not tell him till two days later. Both these 
witnesses live close to Haridas. 

The approver states that after the body 
was thrown out of the boat and at the same 
place three Kaibartas questioned them as to 
what they were doing there. They said 
nothing, but when asked where they lived 
said they were men of Bhadughar. Cor- 
rovoration by these Kaibartas would have 
given important support to the prosecution 
case and we have no evidence as to whe- 
ther they were untraced or why they have 
not been examined. There were lamenta- 
tions at Haridas’ house that night and 
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many of the villagers including most of th® 
witnesses collected there to discuss what had 
occurred and yet Haridas says “I did not 
hear even next day of anyone recognising 
the accused or my brother. I do not know 
even now of anyeone recognising my brother 
or the accused in the actof his being taken 
off.” Again witmess Chandi Charan whose bari 
adjoins that of Haridas says “we did not 
hear that day or later that the accused were 
recognised in the act of running off with 
Madhu.” Another witness Sadhu Oharan 
Chaukidar says “I did not hear the people 
when they returned say that any of the 
present accused had been recognised as 
running off with Sudhan.” Sub-Inspector 
Subarna Kumar Bese,was deputed to make 
the preliminary investigation. He says that 
after searching the accused’s houses at 
which the accused except Kailash were 


present, he made a list of the things seized . 


and as long as he was there he did not hear 
who took Madhu Sudhan away. He got 
back to the thana (tmile distant) with the 
accused and the things atSa.m. He did 
not enquire from any one if the accused 
had been recognized when they were taking 
Madhu into the boat. Finally we come to 
witness Rebati. He was present at the 
investigation that night and was at the 
starting ghat with Bonamali and Hari 
Mohan when they say they identified 
Saman and Kailash and also spoke to 
Girish at the ghat whence he identified 
Kailash. He says “I'did not Hear that 
night that the people who had run off with 
Madhu Sudhan had been recognized.” 
There is no suggestion that any of these 
witnesses are hostile to the prosecution 
and yet the learned Judge omitted to 
draw the attention of the Jury to these 
very important statements in favour of the 
accused. The circumstantial evidence 
connegting the accused with the occurrence 
is very meagre, The most important items 
are:—{1) A black bordered blood stained 
dhuti which Darsha (P. W. No. 15) says 
belongs to Saman, was found on the water 
hyacinth in the water near the jam tree 
shown inthe map. The approver says the 
jam tree is to the east of the place where 
the body was thrown out and that after 
they had gone 1 kanifurther south Saman 
threw out hit dhuti with which he had 
wiped blood off the boat. Had the dhuti 
been thrown out there, it could notin the 
ordinary ‘ourse have travelled to the jam 
tree against the current of the river. 
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“.Darshan has not explained how he Was 
able to identify the cloth and there is 
no other evidence as to its identity. 
Saman denies that it is his, (2) The ten 
rupee notes found inthehouse of the two 
appellants, Subarna Sub-Inspector says 
he. searched the houses of the accused on the 
night of the occurrence but fhe search lists 
show that only Saman’s house was regularly 
searched that night. Kailash’s house was 
not searched until twodays later. Had Kailash 
been actually identified amongst the abduct- 
ors it is strange the search should have 
been delayed two days, if it was to serve any 
purpose, but in the circumstances it does 
not appear that the accusedhad any oppor- 
tunity to hide anything ih their houses for, 
from about 830 p.m, when the accused 
were found absent from their houses by the 
Chaukidar, their houses were watched and 
they were apparently arrested on their 
arrival except Kailash who came to his 
house openly at dawn after the arrest of 
his son and wasnot arrested then but sub- 
sequently in the town at 9 a. m. Of the 
ten rupee notes found in Saman’s house 15 
were found in an open box, and 9 in a 
double locked box underneath it. Then two 
days later 30 were found buriedin a tube 
near the ‘paikhana’. Had the notes been 
the proceeds of the rebbery we would Have 
expected to find them all buried together 
but he had had apparently no opportunity to 
so bury them. Kailash arrived at his house 
after his son the accused Piyari was arrested 
and in the circumstances it is not likely 
that he would have concealed the notes stolen 
from Madhu Sudhan in his house especially 
as he was not arrested till some hours later 
in the town. - 
_ (8) Then asregards Kailash's boat there 
is no corroboration of the Sub-Inspector’s 
statement that he found it in the high 
land to the east of the accused baris, Kailsh 
says it was not found there and that he had 
gone in search of it as it was not at the ghat. 
The approver says that thers was profuse 
bleeding in the boat when Madhu's throat 
was cut. The Sub-Inspector says the blood 
was not dry when he found the boat. Pieces 
ef wood sawn from the boat bearing blackish 
stains were sent to the Chemical Examiner 
but he could detect no blood on them, 

(4) In spite of their statement that they 
were at home that night it appearsto be 
established by tha prosecution evidence 
that the appellants, as well as the other 
accused, were outand that Kailash did 
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not return home till dawn and Saman did, 
not “return till about 1-30 a.m Also 
Kaliash's boat was missing. These cir- 
cumstances are certainly suspicious but if 
any reliance can be placed on the evidence 
of the approver it was an uncommon thing 
for them to be out at night and, though 
they may not have been lawfully engaged, 
it, does not, of course, follow that they 
were responsible for the abduction and 
murder of Madhu Sudhan, 

Thus the circumstantial evidence con- 
necting the accused with the abduction and 
murder is quite inconclusive. Had the 
identity ofthe dhuti been establishedit would 
have beena very important piece of evi- 
dence, butit was apparently an ordinary 
cloth without any special marks andit 
would be unsafe to rely on the evidence 
of the single witness Darshan an uncle 
ofthe deceased and brother of the witness 
Bipra who has given evidence for the- 
prosecution which seems to ba false. The 
approver's story, with the exception of 
the meeting with the Kaibartas, has the 
appearance ofa statement built up from 
known factsfor there can be no doubt 
that Madhu Sudhan was abducted on 
his way from the station at the place where 
his bundle was found and carried down 
the riverin a boat and” thrown into the 
river with his throat cut, but there ap- 
pears tobe no reliableevidence thatthe 
men who perpetrated the crime were 
identifed in view of the statements of 


-Haridas and others showing thatthe men 


who abducted his brother were not re- 
cognised. In the absence of reliable cor- 
roboration as to the identity of the accused, 
no reliance can be placed on the approver’s 
statementincriminating them specially as 
he exonerates himself. He has in places 
contradicted himself, and his story is in 
parts grossly improbable. 

From the first information it appears that 
the aesused were suspectedon the ground 
that they were (in the words of Haridas) 
men of ‘very vicious character” and were 
found absent from their houses that night, 
The informant says that “though out- 
wardly there is no enmity they look upon 
us with envy”. The accused Kailash, 
Saman and Jagat are brothers and Piyari 
isKaliash’s son. Kailash says that they 
have incurred the enmity ofthe villagers 
because they do some business and earn 
money easily and so the villagers envy 
them, Both parties trade in hides and it 
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is not improbable that there is trade sivalry 
between them. The motive for the murder 
was most probably simply robbery, but it 
was not suggested in thefirst instance when 
the accused were suspected ‘of the abduc- 
tion that their object was robbery. The 
informant Haridas said “I cannot say 
now for what purpose they have taken 
away my brother.” 

In the circumstances we do not think 
that the case should be retried. The-con- 
viction and sentences of the appollants are 
set aside and they are acquitted. 

; Tah Conviction set aside, 


ALLAHABAD HIGH COURT, 
Criminal MisceLLaNzous Case No. 178 
oF 1928. 
July 24, 1928. 
Present:—Mr. Justice Dalal. 
Babu BHAIRON PRASAD—Acousnzp — 
APPLIOANT 


Versus 
EMPEHROR—Oevposita Parry. 

Criminal Procedure Code (Act V of 1898), ss. 190, 
197, 561-A—Illegal search by Government Officem— 
Power of High Coart to interfere—Ojfence against 
public servant—Sanction of Local Government, neces- 
sity of—Taking cognizance on anonymous letters, 
legality of. 

In whatever capacity any officer of the Crown, in 
certain actions taken by him, orders search of the 
house of a public servant or of a subject of the 
Crown, the High Court would have jurisdiction fo 
interfere with such orders. [p. 79, col. 1.] 

'>When any public servant who is not removable 
from his office save by or with the sanction of the 
Local Government or some higher authority is 
accused of any offence alleged to have been com- 
mitted by him while acting, or purporting to act, 
ein the discharge of his official duty, no Court shall 
take cognizance of such offence except with the 
previous sanction of the Local Government. [ibid.] 

A Magistrate can take cognisance of an offence 
under s.190, Criminal Procedure Code, even upon 
information received from an anonymous letter, pro- 
vided there is no other bar to the taking of such 
cognisance., [zbid.] ` 

Application under s. 561-A of the Code of 
Oriminal Procedure. 

Mr, Kumuda Prasad, for the Applicant. 

The Government Advocate Mr. U.S 


Bajpai, for the Opposite Party. 


SUDGMENT.—This Oourt is much 
handicapped by neither the Deputy Magis- 
trate Mr. Wali Bakhtnor the District Magis- 
trate of Agra quoting (exceptin one instance 
in one report) asingle section of the Oode of 
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Criminal Procedure, which is the only 
Oode laying down rules for the guidance 
of Magistrates in the procedure that they 
should follow. Itappears that a complaint, - 
possibly anonymous, was made to ‘the 
District Magistrate against Babu Bhairon 
Prasad to the effect that he being a member 
of the Municipal Board of Agra acquired 
a share in a contract with the Board. Such 
conduct on the part of a member of a 
Municipal Board is prohibited by the 
provisions of s. 82 (1)of the U. P. Munici- 
palities Act of 1916 andis made punishable 
as if the member who acquired an interest 
in the contract had committed an offence 
under s. 168 of the Indian Penal Code. It 
apbears that, (though it cannot be said for 
certain as no specific details are given by 
either Magistrate and the learned Gover- 
ment Advocate was not in possession of 
all the details) the District Magistrate 
immediately took cognizance and started 
an inquiry, which inquiry could only be 
under s, 202 of the Code of Oriminal 
Procedure. The account-books of Babu 
Bhairon Prasad were taken possession of 
after a search of his house and examined 
under the order of the District Magistrate 
to discover whether the complaint as to 
his contract with the Municipality contrary 
to law was correct or not. It appaars 
further from the report of Mr. Wali Bakht 
that the examination has revealed further 
alleged offences committed by Babu Bhairon 
Prasad. 

In my opinion the District Magistrate 
had no jurisdiction whatsoever to take 
cognizance as he has done, The learned 
Government Advocate was inclined to think 
that the District Magistrate was acting in 
his capacity as Executive Officer. An 
Executive Officer is nowhere defined so far 
as I know, and the argument possibly 
means that Mr. Nethersole being head of 
the Agra District can do what he pleases 
witltin the limits ofthat District without 
refgrence to the Code of Oriminal Proce- 
dure. The District Magistrate himself, 
however, does not lay claim to any such 
power and has specifically stated in his 
report that Mr. Bakht undertook the 
inquiry in consequence of orders passed 
by Mr. Nethersole as District Magistrate 
for inquiry into a specific complaint of 
misconduct as a Municipal member on the 
partof Lala Bhairan Prasad in connection 
with cértain gram contracts. Obviously, 
therefore, Mr. Nethersole claims “to have 
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taken action under ss.190 and 202 ofthe 
Code of Oriminal Procedure. This dis- 
poses of the question whether the High 
Court has jurisdiction or not to interfere 
in this case. In whatever capacity {any 
officer of the Grown in ‘certain actions 
taken by him, orders search of the house 
of a public servant or of ¢subject of the 
Crown, I think that this Court would have 
jurisdiction independently of the Code. 
Nothing in the Oode shall be deemed to 
limit or affect the inherent power of the 
High Court to make such ordersas may be 
necessary to give effect to any order under 
this Oode, or to prevent abuse of the 
process ofany Court, or otherwise to secure 
the ends of justice (s.561-A of the Code of 
Griminal Procedure). I have no doubt 
whatsoever as to theauthority or ability 
of this Oourt to interfere in the present 
matter. , 

Section 190 of the Oode does give a 
District Magistrate authority to take cogniz- 
ance of an offence upon information received 
from any person or upon hisown know- 
ledge of suspicion that such offence has 
been committed, Even if the knowledge 
or suspicion was based on an anonymous 
letter, that will be sufficient to entitle him 
to take cognizance, . provided there was no 
bar to the taking of such cognizance. In 
the present case, however, cognizance is 
barred under the provisions of s. 197 (1) 
of the Code of Criminal Procedure. When 
any public servant who is not removable 
from his office save by or with the sanction 
of the Local Government or some higher 
authority is accused of any offence alleged 
to have been committed by him while 
acting, or 
charge of his official duty, no Court shall 
take cognizance of such offence except 
with the previous sanction of the Local 
Government. Not only the sanction af the 
Local Government. is necessary, but in 
para. 2 the Local Government has to 
determine the person by whom and the 
manner in which the prosecution is tobe 
conducted, and may specify the Court 
before which the trialis to ba held. Until 
such sanction is received no Magistrate 
can take cognizance under s. 190 of the 
Code of Criminal Procedure. So far as I 
understand the two reports’ of the two 
Magistrates no such sanction has in so far 
been received. Under the circumstances 
the action of the District Magistrate and 
under his orders of the Deputy Magistrate 
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has been entirely without jurisdiction. 
If we go further and inquire as to how pro- 
ceedings may be taken under s. 202, we 
find the same bar. Any Magistrate .on 
receipt of a complaint of an offence of 
which he is authorised to take cognizance 
may postpone the issue of process for 
compelling the attendance of the person 
complained against, and either inquire into 
the case himself or direct an inquiry to be 
made by any Magistrate subordinate to 
him. Here also the complaint has to be of 
an offence of which the District Magistrate 
has authority to take cognizance. Ihaye 
already pointed out that the District 
Magistrate in this particular case was 
barred under the provisionsofs. 197 from 
taking cognizance, and so he had no 
authority to direct inquiry by a Magistrate 
subordinate to him. When the law has 
provided safeguards, there must besome 
reason for providing them, and a Magis- 
trate cannot be permitted to behave as 
at no safeguards had been provided by 
aw. 

Reference was made by the learned 
Government Advocate to the provisions 
of s. 523 of the Code of Criminal Proce- 
dure. Those provisions have no applica- 
tion whatsoever to the present case, 

In the result I direct both the District 
Magistrate and the Magistrate in charge 
of the inquiry to stay all proceedings and 
to return whatever property may have been 
obtained on search of the house of Babu 
Bhairon Prasad. 


A copy of this ordershall be sent to the 
District Magistrate. 


A, Proceedings stayed, 


ALLAHABAD HIGH COURT, 
CxIMInaL Revision No, 593 or 1928, 
August 3, 1928, 

Present :—Mr. Justice Dalal. 
NEUR AHIR—Acoosep—Appricant 


VETSUS 
_ , EMPEROR—Oppostre Parry. 
Criminal Procedure Code (Act V of 1898, as 
amended by Act XVIII of 1988), ss, 119, iso 
Berry Ag ag ANA discharging person called 
upon to give security—District Magistrate’ 
order further enquiry. Up re ener 
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Under s. 436, Criminal Procedure Code, as amend- 
ed by Act XVIII of 1923, a District Magistrate has 


"no jurisdiction to revise an order under s. 119 of 


the Code discharging a person who has been called . 


‘upon to give security. 


Velu Tayi Ammal v. Chidambaravelu Pillai (2), 


: followed. 


Criminal revision from an order of the 


‘District Magistrate, Ghazipur, dated the 
: 3rd of July, 1928. 


Mr, Kumuda Prasad, forthe Applicant. 


‘JUDGMENT.—One Neur Ahir was called 


upon by a Deputy Magistrate of Ghazipur 


‘under s. 109 of the Code of Oriminal Pro- 


cedure to show cause why he should not 
be bound over under s. 109 of the Code 
of Oriminal Procedure to be of good 


‘behaviour for a certain period of time. 


- After enquiry he’ was discharged under 


s. 119 of the Oode of Oriminal Procedure. 


‘Subsequently the District : Magistrate of 


Ghazipur took up the case in revision 
under s. 436 of the same Oode and directed 


- further enquiry to bə made in the case by 


another -Deputy Magistrate. It is sub- 
mitted here in revision that the District 
Magistrate had no jurisdiction to interfere. 


-A District Magistrate is. empowered to 


direct a Subordinate Magistrate to make 


-a further enquiry into the case of any 


person accused of an offence who has been 
discharged. It is argued here that Neur 
was nota person accused of an offence, 
In s. 4 (0) of the Oriminal Procedure Oode 


-‘effence’ is defined as an actor omission 


‘offence.’ 


made punishable by any law for the titne 
being in force. The conduct of a person 
called upon to give security under Part 
IV of the Criminal Procedure Oode re- 
lating to the prevention of offences would 
consist of a number of acts or omissions 


. and would not be described as one acb or 


omission to come within the definition of 
The act or emission further has 
to be punishable by any law for the time 
being in force. 
not defined in s. 4 of the Criminal Pro- 
cedure Oode, where, however, it is indicated 
that words and expressions used therein 
and defined in the Indian Penal Oode 
-and not thereinbefore defined shall be 
deemed to have the meaning respectively 
attributed to them by this Code. Referring 
to that Code for a definition of punish- 
ment ib appears that punishment is 
described’ in s, -53 of the Indian Penal 


-Code by an enumeration which it may be 


taken is considered exhaustive, The 
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giving of security is not included inthe | 
list of punishments given in s. 53, 

This Courtin conflict with the opinion 
of some other High Courts has held the 
opinion that under s. 436 of the Oriminal 
Procedure Code a District Magistrate had 
jurisdiction to revise the case of a person 
who had beem called upon to give security 
and was discharged. King-Emperor v. 
Fyazuddin (1) is one of a series of cases. 
In 1923, however, by Act XVIII of 
1923 the provisions of s.436 of the Orimi- 
nal Proeedure Code have been amended 
and the words “any accused person” have 
been replaced by the words “any person 
accused of an offence.” The editor of 
Sokoni’s Oriminal . Procedure Code has 
not given it as his opinion that thelaw | 
as previously existed has been altered 
by the amendment. He has quoted con- 
flicting authorities and made note of the 
disagreement between this Oourt and the 
Madras High Court. It appears, however, 
that when conflict of authority existed in 
1923 the Legislature must have made the 
amendment with a view to removing the 
conflict and adopting one of the two con- 
flicting views. For-reasens given above 
I am of opinion that the view of law 
taken by the Madras High Court has been 
preferred. Velu Tayi Ammal v. Chidam- 
baravelu Pillai (2). The learned Ohief 
Justice of this Court held the view in 
one case that the provisions of s. 436 do 
not cover a discharge under s°119 of tha 
Code of Oriminal Procedure [Roshan Singh 
v. Emperor (3).] It is true that in that 
case the law was not discussed as the 
learned Government Pleader accepted the 
contention of the applicant in revision in 
that ease. As, however, I am of the opinion 
that the law has been altered to bring it 
in conformity with the view ofthe Madras 
High Oourt that view should now be accept- 
ed by this Court. I direct that no further 
proceedings shall be taken against Neur 
Ahirand that the order of his discharge of 
thed lth June, 1928, be maintained. 

A. Discharge confirmed, 

(1) 24 A. 148; A W. N. (1901) 208. . 

(2) 4 Ind. Cas. 1057; 33 M. 85; 6 M. L. T. 133; 20 M, 
L. J. 137; 11 Cr. L. J. 162. 

(3) 77 Ind. Cas. 819; 22 A.L. J. 129; 46 A. 235; 25 
Cr. L.J. 4679 A. I.R. 1924 All. 992; L.R. 5 A. 64 
Cr. 
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_ OUDH CHIEF COURT. = 
First Oivin ArrsaL No. 32 or 1928. 
October 10, 1928. 
Present:—Mr, Justice Misra and Mr. 

f Justice Srivastava, 

Musammat NAUROZI—PLAINTIER— 
, APPELLANT 
` VENSUS o 
MOHAMMAD NOOR KHAN—DEFENDANT 
an p ae 

u aws Act (XVIII of 1876), s.5—Amount 
of dower—Means of husband and ike of ye 
Power of Court to reduce amount of dower. 

n fixing a reasonable dower under s.5 of the 
Oudh Laws Act, the Court must consider not only 
the Means of the husband but also the status of 
the wife. The Courthas to look to the means of the 
husband when the contract is sought to be enforced 
and not to his means when the contract was eentered 
into. [p. 83, col 2.] 

Where the amount of dower fixed in the marriage 
contract was Rs, 20,000 and the value of assets of the 
husband was Rs. 20,000 or Rs. 25,000 and the woman’s 
parents were in very poor circumstances : 

Held, that having regard to the means of the 
moned a the status of the wife, Rs. 2,000 was 

© reasonable amount of do d 5 
Oudh Laws Act. [ibid.] Kp TARREI nine 

First appeal against a decree ofthe 
Subordinate Judge, Mohanlalganj, Luck- 
now, dated the 28th November, 1927. 

Messrs. Ghulam Hasan and Mohd. Husain 
for the Appellant. 

Messrs. Wasim, Anant Prasad and Sri 
Ram, for the Rospondent, 


J UDGMENT,—This is an appeal against 
the decision of the Subordinate Tadge 
of Mohaênlalganj, Lucknow. It arises out 
of a suit for the Tecovery of dower. Ad- 
mittedly the marriage of the plaintiff 
and the defendant took place on the 5th 
May, 1890. The plaintifi’s case as al- 
leged in the plaint is that the dower 
fixed atthe time of marriage was Rs. 20,000 
and that she had been divorced on the 
2ist May, 1926 and was, therefore, entitl- 
ed to reeover Rs, 20,009 on account of 
dower from the defendant. The efend- 
ant in his defence pleaded that the dower 
fixed at the time of nikah amounted 
to Rs. 111 only and that this smount 
had been paid up after the divorce. He 
also pleaded that the divorce took place 
about 30 years ago and so theclaim was 
barred by time. In any case, he pleaded 
that the amount claimed was excessive 
and unreasonable, . 

ae aed Sub-J 
evidence led by the plaintiff as well as 
by the defendant 6n the questiowas regards 
the time of the alleged divorce was un- 
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udge held that the 
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satisfactory but accepted the plaintiff's case 
that she had not been divorced before 
the proceedings, which took place in the 
City Magistrate's Court on the 2ist May, 
1926. On the question of dower he found 


„that the plaintiff had failed to prove 


thet it was fixed at Rs, 20,000. Hefur- 
ther held that the evidence given by 
the defendant about the dower being 
Rs. 111 was far from satisfactory. How- 
ever, he held that as the plaintiff had 
failed to establish her case the Court had 
no option but to accept the defendant's 
figure. He also disbelieved the evidence 
relating to the alleged payment of dower 
by the defendant. On these findings he 
gave the plaintiff a decree for Rs. 111 
only. It should be noted that the learned 
Sub-Judge also recorded a finding to the 
effect that if the dower had been proved 
to have been Rs. 20,000, he would hava 
awarded Rs. 5,000 as a reasonable amount. 
The plaintiff comes here in appeal, 


She has confined her claim in this 
Court to the sum of Rs. 5,000. The con- 
tentions raised on her behalf are that on 
the evidence, oral and documentary, it has 
been. satisfactorily established that the 
amount of dower fixed at the time of mar- 
riage was Rs. 20,000 and that at any rate it 
should be found that the customary dower 
in her family was Rs. 20,000. 


Both parties are agreed that on the 
day when the plaintiff was married to the 
“defendant the plaintiff's sister, Musammat 
Mariam Khanam, was also married to 
one Wali Bux. Both marriages took place 
at one and the same time. The plaintiff's 
case was that at the time of her marriage 
there were executed two documents, one 
a nikahnama (Ex. 1), and the other an 
igrarnama (Ex. 2) by the defendant fn 
favour of the plaintiff. Two similar docu- 
ments were executed in connection with 
the marriage of the plaintiff's sister, one 
being a nikahnama (Wx, 4) and the other 
an igrarnama (Ex. 3) by Wali Bux in 
favour of Musammat Mariam Khanam, All 
these four documents were denied by 
the defendant. In his statement as D, 
W. No. I. he alleged that no nikahnama 
was written in the marriage. But the 
genuineness of the two igrarnamas (Exs. 2 
and 3) was accepted in the course of the 
trial of the suitand their genuineness is no 
longer disputed. The learned Subordinate 
Judge did not accept the nikahnamas 
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(Exes. 1 and 4)t0 be genuine. We cannot 
see our way to agree with the learned 
Sub-Judge iin this matter. In the first 
place, when the plaintiff and her sister 
adopted the rather unusual course of 
getting deeds of agreement on stamped 
papers in theirfavour containing stipula- 
tions intended to safeguard themselves 
against ill-treatment and. securing promise 
for suitable provision for their food and 
raiment ete., it is in the highest degree 
improbable that they should not have res- 
„tored to the very common practice of 
getting nikahnamas executed. 

Realizing this fact the learned Coun- 
sel’, for the defendant, stated béfore us that 
nikahnamas were executed but they were 
different from Exs. 1 and 4. This position is 
hardly available to the defendant's Counsel 
when the defendant stated on oath that no 
nikahnamas were executed at all. 

_. Next, let us examine the reasons given by 
the learned Sub Judge for rejecting Exs. 
1 and 4. He seems to have been greatly 
influenced by the fact that the names of 
“witnesses on the margin of the two docu- 
ments have all been written in the same 
ink and the same hand writing in which 
thebody ofthe document is written. The 
way we look at the matter is this. The two, 
igrarnamas were written out on stamped 
papers. They were signed by the execut- 
ants and attested by witnesses. As regards 
‘the two nikahnamas they were signed by 
‘the defendant and Wali-Bakhsh but they 
. were not attested by any body. Nikahnamas 
are not documents required by law to 
be attested. In the body of these nikah- 
. namas reference is made to the persons 
present at the marriage. The names which 
-appear at the margin under the words 
“gawah shud” are merely names of persons 
who witnessed the marriage but they were 
not in any sense attesting witnesses to the 
documents. The fact that they have all 
been written in the same inkas the body 
of the document can appear ata glance to 
any one who casts even a casual look at 
the documents. It is impossible to think 
.that any person forging such documents 
_and- possessed of the meanest intelligence 
would put down 15 names all in the same 
hand writing in this fashion, intending 
‘that they should be taken as attesting 
witnesses to the document. Some strees 
has also been laid on the fact that the 
words “alamat nishani” beforé the name 
of the defendant on the margin of the deed 
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are jin a different handwriting and witha 
different pen than the other writing of the 
document. We cannot attach any import- 
ance to this, We find that in both the 
igrarnamas (Exs. 2 and 3,), which are now 
admitted to be genuine, these words 
“alamat nishani” preceding the names of 
the executants.as well as the witnesses, 
who were illiterate, have been written with 
a different pen and in a different hand- 
writing than the body of the document. It 
seems to us quite clear that when 
signatures were being obtained then in 
the case of persons who were found unable 
to sign their names these words were 
added and their marks putin place of 
signature, Lastly,, reference has been 
made to the confusion made by Zahid Ali 
(P. W. No. 2)in respect of his signature and 
by Abdul Aziz Khan (P. W. No, 3) in respect 
of the signature of Wali Bakhsh. As 
regards Zahid Ali (P. W. No. 2), he did 
make a mistake in examination-in-chief 
but corrected himself in cross-examination, 
Abdul Aziz Khan (P. W. No. 3) was 
positive about the genuineness of the signa- 
ture of ‘Wali Bakhsh on the nikahnama 


(Ex. 4) but was doubtful as regards his 


signature on the igrarnama (Ex. 3). This 
is of no consequence as the genuineness 
of the igrarnamas is no longer disputed. 
The nikahnamas are over 30 years old and 
have been produced from proper custody. 
They should have been presumed genuine 
under s. 90 of the Evidence Act. The 
learned Sub-Judge seems to have entirely 
overlooked this provision of the law. 
There is nothing in the evidence which 
has been given to discredit the documents, 
No doubt the evidence of witnesses is not 
altogether freefrom the infirmities natural 
to oral evidence given so long after the 
transaction but, looking at the evidence as 
a whole and in thelight of all the eircum- ` 
stance’, we Gndno difficulty in holding that 
the nikahnamas are genuine. By their 
appeafance also the two nikahnamas look 


very eld and it is most unlikely that they 
“should have been forged for the purpose 


of the present claim, Apart from the 
nikahnamas reliance has also been placed 
on the oral evidence of Musammat Naurozi 


plaintiff, Zahid Ali (P. W. No. 2) Abdul 


Aziz Khan (P. W. No. 3) and Fida Husain 
(P. W. No. 6) in proof of the dower 
having been fixed at Rs. 20,000. It is 
sufficient. to say that if we had 
not found it possible to hold the nikahs 
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nama (Ex. 1) to be genuine we would 
have considered it quite unsafe to arrive 
at a finding in favour of the plaintiff 
merely on the basis of oral evidence. 
But as the statement of these witnesses 
about the dower having, been fixed at 
Rs. 20,000 is in accord with the nikah- 


‘nama and there can be no,doubt about 


these persons having been present at the 
time of nikah, we accept the evidence as 
correct. 

It was pointed out by the learned Coun- 
sel for the defendant-respondent that at 
the time of marriage the plaintiff and 
her mother were almost paupers and it 
was argued that ic was, therefore, most 
improper that such a large sum should 
have been fixed as déwer. The arguntfent 
does not appeal to us, as it is a matter 
of common knowledge that the amounts 
fixed for dower are frequently out of 
all proportions to the means of the hus- 
band. It is this practice which led the 
Legislature to enact the provision con- 
tained in s. 5 of the Oudh Laws Act, 

We, therefore, find that the amount of 
dower fixed atthe time of marriage was 
Rs. 20,000. In this view, it is not neces- 
sary for us to enter into the question of 
customary dower but we might remark 
that the evidence with regard to it is 
very meagre inasmuch asit consists only 
of the uncorroborated statement of the 
plaintiff about the dower of her fivesistera 
having been fixed at Rs. 20,000. 

The next question is as regards the 
amount which should be considered reason- 
able within the meaning of s. 5 of the 
Oudh Laws Act. The learned Sub-Judge 
was of opinion that the defendant possessed 
property worth Rs, 20,000 or Rs. 25,000. 
The oral evidence on the point consists 
of the solitary statement of Abdul Aziz 
Khan (P. W. No. 3), a brother of the 
defendant. His evidence is quite Yague 
and we have no doubt that he has 
very much exaggerated the means of the 
defendant. Itis admitted by the plaintiff 
that the defendant and his brother, 
Zahid Ali (P. W. No. 2), were not on good 
terms. As regards the defendant's state- 
ment contained in the plaint in the suit 
brought by him for partition he did, no 
doubt, claim that his share in the entire pro- 
perty, moveable and immoveable, possessed 
by the two brothers was Rs. 20,000. But 
jt is obvious that at that time he was 
interested in exaggerating the value of his 
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share in the property which he claimed 
from his brother. 

Further the learned Sub-Judge has fixed 
at Rs. 5,000 a3 areasonable amount with 
reference to the means of the husband. 
He has entirely ignored another element 
which also requires to be considered, namely, 
the status of the wife. Section 5 of the 
Oudh Laws Act lays down that the dower to 
be allowed by the Court shall be reasonable 
with reference to the means of the husband 
and the status of the wife. In this caseit is 
admitted by the plaintiff that her father was 
akhansamah, who had died 10 or 12 years be- 
fore the marriage and that at the timeof her 
marriage her “mother used to live by sewing 
clothes. The defendant himself at the 
time of marriage was earning only a few 
annas a-day and his father used to earn 
about Rs. 5 or Rs. 6 a month by private 
tuition. However this is immaterial, as 
we have to look to the means of the hus- 
band at the present time when the contract 
is sought to be enforced and not to his 
means at the time when the contract waa 
entered into. Making necessary allowance 
for the exaggeration madein the evidence 
referred to regarding the means of the 
husband and paying due consideration to 
the statusof the wife, we are of opinion 
that Rs. 2,000 would be areasonable amount, 
We hold accordingly. 

It remains now to deal with the cross« 
objections filed by the defendant. The 
only point urged in support of them is that 
tite divorce took place 30 years ago. Re- 
liance has been placed on the statements of 
Nur Khan defendant (D. W. No. 1), Nazir 
Khan (D. W. No. 2) and Aziz Muhammad 
Khan (D. W. No. 3). The defendant is 
obviously a most interested witness. His 
story about the dower having been fixet at, 
Rs. 111 only and about that dower having 
also been paid has been found to be utterly 
false, Nazir Khan is his own brother and 
Aziz Muhammad Khan is his sister's son, 
As pointed out by the learned Subordinate 
Judge, the plaintiffs statement about the 
wife of D. W. No. 2 having been present at 
the time of the divorce is contradicted by the 
statement of D. W No. 2 to the effect that 
he had not been married when the divorce 
took place. The learned Subordinate Judge 
remarked in his judgement that the evi- 
dence of these witnesses did not impress 
him at all favourably. We canses no 
reason to disagree with the estimate form 
ed by the learned Subordinate Judge re" 
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garding the veracity of these witnesses. 
We, therefore, uphold his finding about 
the. defendant having failed to prove that 
the divorce took place 30 years ago. 

‘The result is that we allow the appeal 
and decree the plaintiff's cldim for 
Rs. 2,060. The parties will receive and pay 
costs according to their success and 
failure in both the Courts. The cross- 
objections are dismissed with costs. 

G. H. Appeal allowed. 


_,MADRAS HIGH COURT. 
Szconp Orvin Appzat No. 7 or 1928 
April 26, 1928, 

Present:—J ustice Sir William Watkins 
Phillips, Kr.,and Mr. Justice Madhavan Nair. 
M. P. SIVAPATHI MUDALIAR-—PLAINTIFE 

i —ÅPPELLANT 


`. versus ` 
SIKANDAR ROWTHER—Derenpant 

i ——RESPONDENT, 

Madraé Local Boards Act (XIV of 1920), s. 104 (8), 
(4) ‘Licensed,’ meaning of. 

THe word ‘licensed’ in s. 104 (3) (c) ofthe Madras 
Local Boards Act of 1920 means licensed undgr 
cl. (2) of the same section and not licensed in the 
‘wider sense of being licensed for any purpose what- 
ever. - soe 
Whére a license is granted under s. 166 of the 
said Act to use a motor vehicle to ply for hire or 
to take passengers or goods at certain rates, such a 
vehicle is not one licensed within the moaninge of 
s, 104, cl. (2) and is hence liable to pay toll. 


‘Second appeal against a decree of the 
District Court, Chingleput, in A. S. No. 397 
of 1927, preferred against that of the Court 
of the District Munsif, Poonamalle, in O. 6. 

e No. 597 -of 1927. 
Messrs. K. Rajah Iyer and R. Sundara- 
lingam, for the Appellant. 

Messrs. P. Venkataramana Rao and P. E. 
Janikiram, for the Respondent. 

JUDGMENT.—The only question for 
decision here is whether the word “licensed” 
in s. 104 (3) (c) of the Madras Local Boards 
Act of 1820 means licensed under cl. (2) of 
the same section orinthe wider sense of 
licensed for sny purpose whatever. The 
appellant contends that if a license is grant- 
ed under s.166 to use a motor vehicle to 
ply for hire or to fake passengers or goods 
at certain rates then sucha vehicle is one 
licensed within the meaning of s. 104 and 
is not liable to pay toll, To put this gene- 
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ral, construction upon the word “ licensed” 
when it follows immediately after the clause 
dealing with certain particular licenses 
would be straining the words of the section 
and consequently the interpretation put 
upon it bythe District Judge, seems to be 
the correct one. The various arguments 
put forward here have all been dealt with in 
his judgment and there is really nothing to 
be added thereto. The question of constru- 
ing Taxing Acts in the strictest sense in 
favour of the subject can hardly apply 
here, for there cannot really be any reason- 
able doubt as to the meaning of the word 
“ licensed ” incl, (e), Judicial opinion as 
to whether Statutes imposing tolls need not 
be gonstrued so strigtly appears to be some- 
what divided in England but it is unneces- 
sary to consider that point here for there 
is really no doubt in this matter. 

The appeal is accordingly dismissed with 
costs. 


VN. Ve Appeal dismissed, 


LAHORE HIGH COURT. 
Szconp CIVIL APPEAL No. 59 oF 1928, 
June 7, 1928 
Present:—Mr. Justice Coldstream. 
-MOHABBAT AND orHErs—PLaIntTirrs— 

APPELLANTS œ 
: versus 
MAMURA AND oTHERS—DeFENDANTS— 
4 RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 111 (g)— 
Landlord and tenant—Denial of landlord's title, 
forfeiture of tenancy—Denial during pendency of 
suit, effect of. 

To cause aforfeiture of tenancy under s. 111 (9), 
Transfer of Property Act, the denial of landlord’s 
title by the tenant must be prior to the institution 
of the suit. A denial of the landlord's title in 
the Pleadings of the suit cannot be taken advantage 
of to eject the tenant. |p. 86, col. 1.] 

oes Din v. Mohammad Usman Khan (1), fol- 
lowed. 


Stcond appeal from a decree of the Addi- 
tional District Judge, Montgomery at Lahore, 
dated the 15th October, 1927, affirming 
that of the Subordinate Judge, Third Class, 
Montgomery, dated the Ist August, 1927. 

Mr. Ram Chand Manchanda, for the Ap- 
pellants. : 

Mirza Asghar Beg, 
ents. 

JUDGMENT.—The appellants, wko 
are the preprietors of village Bokar in 


fer the Respond- 
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Montgomery District; sued for possesston 
of the site of a kiln occupied by the defend- 
ants-respondents, alleging that the latter 
(who are potters residing in the neighbour- 
ing village of Saidan Shah) were their 
tenants-at-will bound by terms of their 
tenancy which dated from 1872 at latest 
to supply the landlords with six earthern 
vessels annually by way of rent; that 
the defendants had ceased a year pre- 
viously, tofulfil this condition and that 
they had repudiated the landlords’ titie. 

The defendants denied that they had ever. 
supplied the landlords with utensils 
and claimed proprietary rights in the 
land by virtue of their long adverse pos- 
session, $ . 

The trial Court held that the land in 
suit had been the property of the plaint- 
iffa but that the alleged conditions of 
the defendants’ tenancy had not been 
proved. It dismissed the suitas barred by 
limitation. 

On appeal, the District Judge of Mont- 
gomery has found that the ancestors of the 
defendants were allowed to occupy the 
land in 1872as non-occupancy tenants on 
condition that they supplied utensils to 
the landlords by way of rent and that the 
defendants were tenants bound to supply 
utensils in accordance with the conditions 
oftheir tenancy. Holding, however, that 
the defendants had acquired “a sort of 
occupancy right by lapse of time”, he 
declined to decree the plaintiffs’ suit for 
ejectment as it had not been proved that 
the defendants had deserted or abandoned 
the land. He accordingly rejected the 
plaintiffs’ appeal. 

Against this judgment the plaintiffs have 
appealed to this Oourt. The defendants- 
respondents have filed cross-objections, 
contesting the finding of the District 
Judge that they are tenants bound to 
supply utensils annually to the land- 
lords. ° 

Theonly argument addressed to me by 
Mr. Ram Chand Manchanda is that the 
lower Oourt should have applied the 
principle of s, 111 of the Transfer of Pro- 
perty Act and decreed ejectment on the 
ground that the tenancy of the defendants 
had determined by forfeitures inasmuch as 
the defendants had set up an adverse title 
aud renounced their character as lessees. 
He has referred me to Chiragh Din v. 
Mohammad Usman Khan (1)in which this 


e (1) 70 Ind. Oas. 349; A. I, R. 1924 Lah, 281. 
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princjple was applied by the Lahore High 
Court. 

In reply Mirza Asghar Beg on behalf of 
the respondents contends that there is no 
proof onthe record that before this suit 


Was instituted his clientsfhad denied their - 


landlords’ title in clear and unmistakable 
terms, and he relies on the same judgment 
of the High Oourt in support of his argu- 


ment that the denial of the landlords’ title . 


in the pleadings of a suit cannot be taken 
advantage of in the same suit so asto eject 
a tenant, 

The only evidence to which Mr. Ram 
Chand Manchanda can point as proof of 
the defendants’ denial of his clients’ title 
prior to thesuit is (1) the assertion of the 
defendants that they had never furnished 
utensils to the plaintiffs-landlords, and 
(2) anentry in the Jamabandi of 1922-23, 
recording thatthe land in suit was in 
possession of the residents of Saidan 
Shah, According to the Patwari, who 
gave evidence, this entry was made without 
any mutation and probably by the Kanungo 
at the time of the inspection of the harvest. 
It is also in evidence that before this suit 
was instituted the defendants had pro- 
ceeded against the plaintiffs under s.145 
ofthe Criminal Procedure Code. All this 
evidence, itis urged by Mr. Ram Chand 
Manchanda, justifies a certain presumption 
that the defendants had so acted as to deter- 
mine their lease by forfeiture. There is no 
proofon the record toshow that ia pro- 
coedings under s. 145 of the Code of 
Criminal Procedure the defendants- 
respondents made any allegation that they 
were not tenants and that the land be- 
longed to them in proprietary right. As 
regards the entry in the jamabandi, this 
wasa mere record of fact of possession by 
residents of Saidan Shah and was not in- 
consistent with the tenancy alleged by 
the plaintiffs. As regards the non-pay- 
ment of rent, the plaintiffs’ own case was 
that rent had been continually paid in 
the form of utensils until within a year of 
the suit. 

I cannot findin all this evidence that 
clear and unmistakable denial of the 
landlords’ title which the Courts have 
foundto be necessary to bring about a 
forfeiture under cl.(g) ofs. 111 of the 
Transfer of Property Act. There can be 
no doubt that the defendants-respondents 
had aright of substantial kind in the 
property in suit and that they could not be 
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held to have forfeited their lease unless and 

until they had renounced their character as 

lessees in‘a perfectly unambiguous manner. 

That they have in their pleadings denied 

their landlords’ title and renounced, their 
character as tenants clearly and unmistak- 
ably isobvious. Butas pointed out in the 
judgment referred to above, this conduct 
cannot be taken advantage ofin this suit 
go as to eject them from the land. 

No other ground for interference with 
the lower Court’s order has been suggested 
by the appellants’ Oounsel. I accordingly 
dismiss this appeal. The cross-objections 
putin by the respondents have not been 
pressed and they also are dismissed. 

The parties will bear their own costs, 


R. L. Appeal dismissed. 


OUDH CHIEF COURT. 
ExECUTION OF Decres APPEAL No, 53 
oF 1928. 

November 9, 1928. 

Present :—Mr. Justice Hasan and 

Mr. Justice Misra. s 
Thakurain Siri RAM KUAR— 
PLAINTIFE—ÅPPELLANT 
5 versus 
Babu RAM PRASAD GHOSH AND OTHERS 
—DerenpDants—RasponpENTSs, . 

Provincial Insolvency Act (V of 1920), s. 28, sub- 
s. (6)—Insolvency of judgment-debtor, whether extends 
period of limitation for execution of decree. 

The fact that a debtor has been adjudged an 
insolvent does not prevent a secured creditor who 
has obtained a decree against him from executing 
the decree, and will not, therefore, extend the 


period of limitation for execution of the decree 
“against the insolvent. 


Appeal against an order of the District 
‘Judge, Fyzabad, dated the 30th April, 
1928, confirming that of the Assistant 
Collector, First Class, Sultanpur, dated 
the 10th March, 1928. 

Mr. P. N. Chaudhri, for the Appellant. 

Mr. Gopal Chandra Sinha, for the Re- 
spondents. l . 

JUDGMENT. —Thesetwo appeals arise 
out of the two orders of the District Judge 
of Fyzabad both dated the 3uth of April, 
1928, holding that the applications for ex- 
ecution of decree filed by the appellant are 
time-barred. The facts of the case are that 
the appellant Thakurain Sri Ram Kuar 
-holds two decrees against the respondents 
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Gur‘Prasad and Lachmi Nath for arrears 
of rent. One of these decrees was passed 
on the 23rd May, 1921, and the other 
was passed on the 4th August, 1921. The 
respondents Gur Prasad and Lachmi Nath 
were adjudged insolvents in 1917 prior to 
the date when, the two aforesaid decrees 
were obtained by the appellant against 
them. The first application for execution 
was filed by the appellant on the 21st 
March,. 1927, but if was dismissed for want 
of prosecution on the 7th September, 
1927, Subsequently on the Ist of October, 
1927, theappellant filed the present ap- 
plications for execution from which the 
present appeals arise, 

Béth Courts below have held that the 
two execution applications filed by the 
appellant are time-barred since they were 
made more than three years after the date 
of the passing of the decree. 

In appeal it is contended on behalf of 
the appellant that the decision of the 
Courts below is wrong and the execution 
applications now filed by the appellant 
are within limitation inasmuch as the ex- 

sution of these decrees must be consider- 
ed to have been stopped, since the re- 
spondents were insolvents. We regret we 
cannot accept this contention, It is admiitt- 
ed on behalf of the appellant that she is 
a secured creditor. Under s. 28, sub-s. (6) 
the insolvency proceedings are not to affect 
the power of apy secured creditor to 
realise or otherwise deal with his security 
in the same manner as he would have 
been entitled to realise or deal with it if no 
order of adjudication had been made, It 
is, therefore, clear that the fact that the 
respondents were adjudged insclvents could 
not have prevented the appellant from 
obtaining the decree or putting it into 
execution and under these circumstances 
no question of exclusion of any period of 
limitation at all arises. Thelearned Advo- 
cate “for the appellant admits that the 
applications for execution which have given 
Tise to the present appeals were made 
more than threeyears from the date of the 
passing of those decrees. 

We are, therefore, of opinion that the 
execution of the two decreesis time-barred 
and the Caurts below were correct in dis- 
missing those applications on the ground 
of limitation. 

The appeals, therefore, fail and are dis- 
missed with costs. 


G. HB. Appeals dismissed. | 


“ 
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LAHORE HIGH COURT- 
First Orvit Appean No. 56 or 1926. 
January 2a, 1928. 

Present :—Mr. Justics Tek Chand and 
; Mr. Justice Bhide. 


` KALYAN DASS anp ANOTHER—PLAINTIFP3 e 


— APPELLANTS 


versus e 
Firm OMA DATT-HANS RAJ ANDOTHERS— 
DEFENDANTS—RESPONDENTS, 

Registration Act (XVI of 1908), s. 1? (2)—Refer- 
ence to arbitration—Parties themselves settling their 
disputes —Deed_of settlement, whether award or deed 
of partition—Registration. 

The members ofa joint family appointed certain 
arbitrators to effecta partition of their family pro- 
perties. About a year afterwards the parties mutually 
sattled their disputes and a deed was drawn up 
ralatiag to partition. The deed did not contain any 
reference to the arbitration and it did not purport 
to record the settlement as an award though the 
arbitrators signed the deed as witnesses : 

Held, that the deed was not an award buta deed 
of partition and was compulsorily registrable. 


Wazir Ali v, Mahbub Ali (1), distinguished. 

First appeal from a decree of the 
Senior Sub-Judge, Sheikhupura, dated the 
8th December, 1925, 

Messrs. Shamair Chand, Har Gopal and 
C. H. Ozriel, for the Appellants, 

Lala Fakir Chand, Mr. Chandra Gupta, 
Bhagat Govind Dass and Mr, V. Ne 
Sethi, for the Respondents. - 

JUDGMENT.—The plaintiff firm 
knownas Kalyan Das-Moti Ram obtained 
a decree for Rs. 10,412-2-0 against the 


defendant Firm Thakar Dass-‘Sewa Ram, 


(defendant No. 2) and in execution thereof 
attached two shops as the property of Sawa 
Ram, The plaintiff Kalyan Das and Moti 
Ram who are brothers of Sawa Ram object- 
ed to the attachment on the ground that 
the shops had fallen to their share by 
virtue of a family partition and were their 
exclusive property. The objection was 
dismissed by the Executing Coyrt as a 
belated one and thereafter the plaintiffs 
instituted the present declaratorg suit to 
establish their claim. The plaintiffs relied 
chiefly on certain documentary évidence 
which was held to be inadmissible by the 
learned Senior Sub-Judge who dismissed 
the suit. The plaintiffs have, therefore, 
come up to the Court in appeal. 

The main contention ofthe plaintiffs in 
appeal is that the learn§d Sanior Sab- 
Judge was wrong in holding the documant:- 
ary evidence to be inadmissible. The docu- 
ments relied upén by the plaintiffs were :—- 
(lan alleged award of arbitrators dated 
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the 5th Sawan, Sambat 1978 (20th July, 1918), 
rélating to the partition of the family 
property, (2) a deed of release dated the 9the 
of May, 1915, and (3) a letter dated the 27th 
Bhadon Sambat, 1978 (11th September, 1918) 
written by Sewa Ram to Thakur Dass-Moti 
Ram. Out of these, the first document 
was really the mainstay of the plaintiffs’ 
claim. It is alleged by the plaintiffs that 
this document was an “award? by 
arbitrators but the learned Senior Sub- 
Judge has held that in reality it was a 
partition deed and being unregistered was 
inadmissible in evidence, The learned 
Counsel .for the appellants has relied 
upon Wazir Ali v. Mahbub Ali (1), in 
support of his contention that the document 
isan ‘award’ although it is based upon a 
“mutual settlement '’ between the parties. 
Bot the facts of the present case are 
clearly distinguishable from those in 
Wazir Ali v. Mahbub Ali (1). In the latter 
case although the partition was actually 
carried out by the parties themselves and 
the document was signed by the parties it 
was held that the award did not lose its 
character as such merely on account of 
these facts as the parties had called in the 
arbitrators and then chose to have the 
settlement recorded as an award. In the 
present instance the document on the face 
of it does not purport to be an award but 
merely a “mutual settlement”. There is 
no reference whatever inthe document to 
“arbitration” or “award”. It is true that 
the brothers had appointed Mangtu Mal 
and Bhag Mal to effect a partition of 
the family property about a year before 
the date on which the so-called award 
was written, but there is no reference 
in it to this agreement. Mangtu Mal 
and Bhag Mal signed the documént but 
merely as witnessas and at the instance 
ofthe parties, Stress was laid ona note 
added by Mangtu Mal to the following 
effect just before his signature:—‘If any 
defect legal or pertaining tə facts is found 
in any of the shares of the property all 
the brothers shall bə responsible for 
it”. The wording of this note is vague 
and the exact significance is by no 
means clear. Itis conceivable that Mangtu 
Mal mərəly wanted to makeit clear that 
he was acting as a witness and was notin 


, any way responsible for any defects, legal, 


or otherwiss, in the settlement. It is 


(1) 22 Ind, Cas. 412; 10 P, R. 1917; 131 P, L., R. 1914; 
101 P. W, R, 1914,, 


c 
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significant in this connection that twoof 
the parties to.the partition, namely, Kalydn 
eDass and Chela Ram also added a note in 
“the same manner in connection with a 
suit for rent to: the effect that the,rent 
was to be:paid:by all the four brothers. If 
the document ‘was:really looked upon by 
the. ,parties asian “award no such note 
could have been: added by any of the par- 
ties. 

The document dated the 5th Sawan 
Sambat 1978 must, therefore, be treated as a 
partition-deed. - Being unregistered it was 
clearly inadmissible in evidence. The 
other documents which were held to be 
inadmissible by “the learned Senior Sub- 
Judge need not be discussed at length as 
they cannot support the plaintiffs’ case in 
view of the above finding. One of the 
documents puports to be a release-deed by 
the brothers in favour of the father and 
gives the latter an authority to partition 
the family property. The other is a letter 
which ‘recites the factum of the partition 
having been carried out by the so-called 
“award” discussed above. The “award” 
itself, however, being in reality a parti- 
tion deed as found above and hence inadmis- 
sible in evidence for want of registration, 
no secondary evidence can be admitted to 
prove the partition. ° 

It was further argued that the partition 
had been acted upon and hence could be 
proved by other evidence. Mahomed Musa 
v. Aghore Kumar Ganguli (2) was cited as 
an et thority but there is no evidence worth 
the name on the record to show that the 
‘partition was acted upon. The only evi- 
dence to which our attention was drawn 
was the fact that in an advertisement by an 
auctioneer in August 1921, the property was 
deseribed as that of Sewa Ram only. The 
advertisement itsalf has not’ been properly 
proved as pointed out by the learned Senior 
Sub-Judge nor is it clear that the property 
referred to therein is the same as the pro- 
perty now in dispute. In any case, this 
advertisement, even if it had been - proved, 
could not be considered sufficient to prove 
that the partition had been acted upon. 

The next point argued was that even if 
the shops in dispute were held to be joint, 
the plaintifis were obviously entitled to a 
decree to the extent of their shares therain. 


oie: 28 Ind.-Cas, 030; 42 O. 801; 17 Bom, L. R. 420; 

J. 231; 28 M. L. J. 548; 19 0. W. N. 250; 13 

na E ER HLT 143; 2? L, W. 258; (1915) a 
W, N. 621; 421, A.1(P.C), 


o 
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But tis cannot be said to be patent on the 
facts admitted or proved in this case, The 
plaintiffs are khatris and formed a joint 
Hindu family. lf the debt which resulted 


in the dezree was incurred for family: 


‘necessity the plainfiffs’ share in the joint 


family property might be Hable to be’ 


attached and sold‘in execution of the decree. 
The plaintiffs deliberately chose to confine 
their claim in the plaint to the question 
whether the shops in dispute were their 
exclusive property. At the very outset 
they put in an application asking permis- 
sion to file a separate suit with respect to 
their shares in case the shops were held to 
-be joint family property and this permission 
was granted. It was'not till about a week 
after the arguments had been heard and 
the case was reserved for judgment that 
they apparently doubted the wisdom of the 
course they had adopted and put in an 
application for permission to amend the 
plaint by addinga prayer for alternative 
relief with respect to their shares in case 
the shops were held to be joint family. pro- 
perty. This application was, in our opinion, 
tightly rejected by the learned Senior Bub- 
Judge, The proposed amendment might 
have raised several other important issues‘ 
The amendment was apparently sought at 
the last stage because doubts were enter- 
tained whether a separate suit would be 
within time. When the plaintiffs had 
deliberately adopted a particular course and 
ewhen the opposite party had possibly 
acquired a valuable right by lapse of time 
there was no good reason for the plaintiffs 
baing allowed to amend the plaint after the 
case had been closed. 
We dismiss the appeal with costs. 
A Appeal dismissed. 


eel 


MADRAS HIGH COURT. 
OCrvin Reviston Petitions Nos. 1631 ro 1635 
or 1927. 

April 23, 1928. 

Present :—Justice Sir William Watkin 
Phillips, Kr, and Mr. Justice Odgers. 
GODASANKARA VALLIA RAJAH 
AVERGAL or PUNNATHUR 
AND OTHERS—sPETITIONERS-~APPLICANTS 
versus 
Tre BOARDS or COMMISSIONERS 
FoR HINDU RELIGIOUS 
ENDOWMENTS MADRAS— RESPONDENTS. 
Madras Religious Endowments Act (II of 1927), 3° 84, 


i 
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Sch. II—Suit to set aside order of Endowm?ni 
Board under s. §8}—Court-fee payable—Court Fees 
(Amendment) siet, 1922, Art. 17—Board, whether 
Civil Court—Art. 17-A (1), applicability of. . 

The proper article applicable toan application to 
the ‘Court to set aside an ordex of the Religious 
Endowments Board under sg. 84 of the Endowments 
Actis Art. 17-A (1) of the Court Fees (Amendment) 
Act of 1922 The reference to Artel7 of the Court 
Fees (Amendment) Act in Sch. II of the Religious 
Iindowments Act includes all the component parts of 
Art. 17, go as to include 17 (4), (ii), (iit), A-1, A-2, A-3 
and 17-B and does not confine it to Art. 17 alone. 

The Board of Commissioners under the Madras 
Religious Jindowments Act is not a Civil Court 
we the meaning of Art. 17 (i) of the Court Fees 

ct. 


Petitions under s, 115 of Act V of 1208 
and 107 of the Government of India Acs to 
revise the orders of the District Court, 
South Malabar, dated the12th, 13th and 25th 
September, 1927, respectively, in O. P. Nos. 
40,41, 75, 130 and 131 of 1927. 

Mr: Krishna Menon, for the Petitioner. 

Mr. P. Venkata Ramana Rao, for the Re- 
spondents. 


JUDGMENT.—The question that is 
raised here is what is the proper: Court-fee 
payable on an application unders. 84 of 
the Religious Endowments Act IL of 1927. 
Schedule JI of that Act says that it shall 
be the fee leviable on a plaint under Art. 
17, Sch. II, of the Madras Court Fees 
(Amendment) Act, 1922. It is contended 
here that,inasmuch as Art. 17 is specified, 
it does fot include Art. 17-A or 17-B 
but when the whole Article is referred to 
it must include its component parts and it 
cannot be read as meaning Art. 17 alone ; 
for, if that ware done Art. 17 (4), (it), (it), 
would equally have to bs excluded and 
there would be no provision applicable ex- 
cept Art.17 which is only a preliminary 
heading to the various parts of the Arti- 
cle. numbered as (i), (iz), (iii), A. B. ete, 
We are clearly ofopinion that Art. 1?must 
be deemed to include the whole of Art. 17 
consisting of (i), (ii), (iii, 17-A (i), (it) and 
(iii) and 17-B. e 

The next question is whether this appli- 
cation comes under Art. 17 (i) ‘ to alter or 
set aside a summary decision or order of 
any of the Civil Courtsnot established by 
Letters Patentor of any Revenue Court 
or whether it comes under Art.» 17-A (i) “to 
obtain adeclaratory decree where no con- 
sequential relief is prayed.” Theapplica- 
tion is to set aside the order of the Reli- 
gious Endowments Board and to declare 
that the plaint temple isa private temple, 
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This çertainly would come within 17-A 
Gi) for no consequentialrelief is prayed and a 
declaratory decreeis asked for. Butit is ccn- 
tended that the more favourableform of taxa- 
tion must be applied if possible to the peti- 
tibner and that asthe fee under Art. 17 (4) 
is less than that under Art, 17-A (i) the 
former Article should be applied here, and 
it is contended that the Board of Commis- 
sioners for Hindu Religious Endowments 
is a Civil Court within the meaning of that 
Artiele. There is nothing in the Act to 
justify that contention, for the Board is no 
where referred to as a Court and, although 
it has power*to take evidence and decide 
questions in a judicial manner, that does 
not necessarily make ita Oivil Court. It 
has been held by a Full Bench of this 
Court in O. R. P No. 1021 of 1922, 
that the Board of Revenue exercis- 
ing jurisdiction under certain sections of 
the Estates Land Act isnot a Civil Court 
subject to the revisional powers of this 
Oourt. Amongst thearguments put forward 
against the proposition was that a Revenue 
Oourt is deemed to be a Civil Court in cer- 
tain respects but when the Court Fees Act 
makes a distinction between Oivil Courts 
and Revenues Oourts it is obvious that it is 
not in the sense that a Revenue Oourt may 
be said to bea Civil Court that the expres- 
sion ‘Givil Court’ is used. It apparently 
refera to civil Courts such as are contem- 
plated by the Civil Procedure Code, namely, 
Gourts whieh have general powers of try- 
ing civil disputes and not Courts with such 
a power limited to cases of one particular 
kind. There, therefore, appears to be no 
ground for holding that this Board of Com- 
missioners is a Oivil Court within the 
meaning of that Article. If that is so, that 
Article cannot apply to the present applica 
tion which must fall under Art. 17-A 
(4) as was held by the District Judge. The 
revision petitions, therefore, fail and are 
dismissed with costs, one set. Time for 
payment of Court fee extended by two 
months from date of receipt of this order in 
the lower Court. 


vV. N. V. Petitions dismissed, 
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Ibis, however, clear that the matter directly ° 
and substantially in issue in both the’ 


LAHORE HIGH COURT. 

Szoonn Oivit APPEAL No. 1649 or 2923. 

_ June 14, 1928. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 

f and Mr. Justice Dalip Singh. 

SARUPA AND OTAERS—PLAINTIRFS— . 
APPELLANTS 
versus 
KHEM LAL AND OTRERS— DEFENDANTS 
— RESPONDENTS, 

Civil Procedure Code (Act V of 1998), s. 11—Res 
judicata—“Court competent to try such subsequent 
suit", meaning of—Pecuniary jurisdiction of sub- 
sequent suit, time for determining of—Increase in 
value of subject-matter, effect of. | 

-The words “in a Oourt of competent jurisdiction 
to try such subsequent suit” in s. 11, Civil Procedure 
Code, refer to the jurisdiction of the Court at the 
time when the first suit was brought, that is to 
say, if the Oourt, which tried the first suit, was 
competent to try the subsequent suit if then 
brought, the decision of such Court wowld operate 
as res judicata although on a subsequent date bya 
rise in the value of the property the said Oourt 
has ceased to be .a proper Court, so far as the 
pecuniary jurisdiction is concerned to take cogniz- 
ance of a suit relating to that very property. 

Gopi Nath Chobey v. Bhugwat Pershad (1), fol- 
lowed. 

. Sscond appeal from a decree of the 
District Judge, Karnal, dated the 18th 
April, 1923,. affirming that of the Sub- 
ordinate Judge, First Olass, Karnal, dated 
the 15th March, 1922, -` s 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellants. 

Messrs. Nanwan Mal and Hem Raj 


Mahajan, for the Respondent. 


JUDGMENT. —The village Risalu in 
the Karnaldistrictis divided into'four panas, 
namely, Pana Bhoj Raj, Pana Indo, Pana 
Khem Ohand and Pana Keshu, The plaint- 
iffs, who are proprietors in Pana Bhoj 
Raj, have brought the present action for 
*thé partition of the village abadi, alleg- 
ing that they are entitled to 134 shares 
out of 42 shares. The Qourts below have 
concurred in holding that the dispute, as 
to the shares, to which the members of 
the various panas were entitled, was de- 
cided in a previous litigation; and ac- 
cording to that decision the proprietors 
of the Pana Bhoj Raj could get only 
nine shares out of 42 shares, 

It appears that the previous suit was 
decided by a Munsifof the First Class 
who, it is contended, could not take cogni- 
zance of the present suit in consequence cf 
the value ofthe property being more than 
Rs. 1,000 the pecuniary limit of the juris- 
dietion of a Munsif of the First Olass, 
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suits was the same, and the mere fact 
that the property has sincerisen in value 
does not prevent the operation of .the 
tule of res jutlicata, As laid down by 
the Calcutta High Oourt in Gopi Nath 
Chobey v. BRugwat Pershad (1) the reason- 
able construction of the words “in a Court 
competent to try such subsequent suit,” 
as used in s. 11 of the Oivil Procedure 
Code, is thatthey must refer to the juris- 
diction of the Oourt at the time when 
the first}suit was brought, that is to say, 
if the Oourt, which tried the first suit, 
was competent to try tke subsequent suit 
if ethen brought, the decision of such 
Court would operate as res judicata al- 
though on a subsequent date by a rise 
in the value of the property the said 
Court has ceased to be a proper Court, 
so far as the pecuniary jurisdiction is 
concerned, to take cognizance. of a suit 
relating to that very property. Any other 
construction would reduce the rule of res 
judicata{to an absurdity. Indeed, Mr. Bha- 
mair Chand for the appellants concedes 
that the decision in the previous suit 
must be held to be binding upon the 
parties. The proprietors of Pana Bhoj 
Raj cannot, therefore, get more than 9 
shares out of 42 shares in the village 
abadi; and, as the village common land, 
which is susceptible of partition, has not 
been completely partitioned, the plaintiffs 
are entitled to get their share of the pro- 
perty separated from that of the rest of 
the proprietary body. The Courts below 
have dismissed the suit without giving 
any reason, such as would debar the 
plaintiffs from getting a partition of such 
area of the land as was held to be their 
property according to the previous decision. 
It ig possible} that some of the propriet- 
ors of Pana Bhoj Raj have already ob- 
tained possession on partition of the land 
to which they were entitled, but upon the 
reeérd as it stands we are unable to say 
that none of the plaintifis are now en- 
titled to claim partition. Nor do the 
facts on the record enable us to deter- 
mine the question whether Ramji Lal, 
who died during the pendency of the 
suit, was a necessary party and whether 
the failure of the plaintiffs to implead 
his legal representatives within the pres- 
[4 


(1) 10 0.697. = . 


r 
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scribed period has resulted in the abute- 
ment of the suit. 

We are accordingly constrained to ac- 
cept the appeal and remit the suit to 
the trial Court for re-decision with re- 
ference to the foregoing remarks. The 
costs incurred by the parties so far shall 
be costs in the cause. b 


R. L. Appeal accepted, 


ALLAHABAD HIGH COURT. 

Misogstiangoes Civiu Oase No. 96 oF 1926. 

November 25, 1927. . 
Present:—Mr. Justice Ashworth. 
Taz DEHRADUN MUSSOORIE 
` ELECTRIC TRAMWAY Co, 
Lrp., (IN LIQUIDATION), 
In the matter of PANNA LAL-—Obssxcror. 

Company Law—Liquidation of Company—Liability 
of share-holder as regards calls barred by limitation— 
Cause of action of Liquidators—Suit barred against 
Company, whether necessarily barred against Liquida- 
tors—Decree against Company how far binding on 
Liquidators. 

On liquidation a member of n Company is liable 
in respect of unpaid calls even though as against 
the Company the realisation of such calls may have 
become barred by limitation. jp 91, col. 2.] 

Jagannath Prasad v. U. P. Flour and Oil Mills Co. 
Ltd. (1), followed. 

Just as a claim, if brought by the Oompany, 
might bə held to be barred by limitation, but not 
if brought by the Official Liquidators, in the same 
manner a claim which might be held to be barred 
by the Civil Procedure Code if brought by the 
Company, can be preferred by the Official Liquida- 
tors under the provisions of the Companies-Act. [p. 
Bl, col. 2; p. 92, col. 1.) : 

- The fact that in law the Liquidators or the Court 
can go behind a decree cannot be deemed to pro- 
duce the same effect as if the suit in the course of 
which the decree was passed had been withdrawn. [p. 
92, col. 2.] 

A compromise decree obtained in a suit by the 
Company against a share-holder does no operate 
as a bar either under O. XXII, r. 1, Civil Pro- 
oedure Code, or under the law of res judicata, to a sub- 
sequent claim by the Liquidators to inolude the 
name ofthat member in the list of contributories, 
[ibid.] , ? 

Mr. Panna Lal, for the Objector. 

De. K.N. Katju, for the Oficial Liqui- 


dators. 


JUDGMENT. —In this case Rai 
Bahadur Panna Lalobjects tq an order of 
the Odicial Liquidatora contained in their 
report dated the LOth November, 1927, that 
his name shallbs oa the listof contributories 
a3 a person liable to contribufe to the 

,a33ais of the Company with respact 
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to the shares purchased by him and for 
whiéh his name still stands in the books of 
the. Company. Those shares are 500 in 
number. 
On behalf of Rai Bahadur Panna Lal, 
Mr. Panna Lal, Advocate, appears. He has 
put in, on the 2lst of November, 1927, a 
statement of his objections containing 
four paragraphs, He has, however, admit- 
ted that he is not in a position to contend 
that this Court cannot go bebind the com- 
promise decree of the year, 1924, in view of 
recent decisions cf this Court on the matter. 
He, therefore, confines the objections to 
two grounds. The first ground is that-his 
client, even if entered as a contributory, 
ahould only be entered as one in respect of 
250 shares. His argument is that more 
than three years have elapsed since the call 
of 50 per cent, of the shares subscribed to 
by his client, and that the Company and 
the Official Liquidators are barred by the 
Law of Limitation from now calling up this 
50 per cent. This argumentappears to me to 
be settled by various decisions both of the 
English Oourts and of the Indian Oourts. I 
need only refer to a two-Bench decision of 
this Court, Jagannath Prasad vy. U. P. Flour 
and Oil Mills Co.; Ltd. (1). It was there 
* held that a member of a Company is liable 
in respect of unpaid calls even though as 
against the Company the realisation of 
such calls may have become barred by 
limitation. 


° The second point taken is that the put- 
ting of Mr. Panna Lal’s name on the list 
of contributories or the retention of his 
name on that list amounts in effect to the 
enforcement of the claim for subscrip- 
tion of half the 500 shares, and it is 
urgedthat this claim is barred under the 
law of res judicata. It is said that the 
compromise decree of 1924, referred to 
above was arrived in pursuance of a suit 
by the Company against Mr. Panna Lal. 
The argument is that if this Court can go 
behind the compromise decree, it must te 
deemed that this suit was withdrawn with- 
out any liberty to bring another suit. The 
answer to this is that it is not the Company 
which is now claiming contribution by Mr, 
Panna Lal but the Official Liquidators, 
Liquidation gives the Official Liquidators a 
cause of action which the Company may 
not itself have possessed. Just as a claim, if 
brought by the Company, might be held to 


(1) 5 Ind. Oas. 159; 38 A, 347; 14 A. L. J. 349, 
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be barred by limitation, but not, if broyght 
by the Official Liquidators, in the same 
manner a claim which might be held to be 
barred by the Oivil Procedure Code if 
brought by the Company, can be preferred 


by the Official Liquidators under the pro-* 


visions ofthe Companies Act. Apart from 
this, however,I am not prepared to admit 
that the fact that in law the Liquidators 
or the Court can go behind a decree can be 
deemed to produce the same effect as if the 
suit in the course of which the decree was 
obtained had been withdrawn. This ap- 
pears to me an impossible fiction. The 
suit was not withdrawn but was decided, 
but the Court and the Liquidators can: 
ignore the decision, The nearest analogy 
would bea case that was still pending. It 
is impossible to suggest that a pending case 
can operate in any way to precludethe 
decision ofa matter by another tribunal pro- 
vided that that other tribunal has power to 
decide the matter notwithstanding its 
having been raised in the ether Court, 

For the above reasons, I dismiss this 
objection and affirm the action of the 
Official Liquidators in placing the name 
of Rai Bahadur Panna Lal on the list 
of contributories and in showing against 
his name 500 shares. Oosts of this ap- 
plication or objection, whichever it be 
called, will be borne by Rai Bahadur 
Panna Lal, objector, according to the ordi- 
nary scale in civil cases, The Oounsel 
for the Official Liquidators asks that theye 
may be given special remuneration for 
the labour performed by them in shifting 
this claim out of Oourt. I am of the 
opinion that prima facie this remuneration 
cannot be required to be paid by Mr. 
Panna Lal. I am told that there are in- 
stances where this has been done, but, 
in the absence of authority or proof of 
practice, I am unable to decree such 
remuneration as costs. It appears to me 
that it would be opening a very wide 
question if costs could be obtained by 
the Official Liquidators in respect of out 
of Court proceedings. I make no order, 
therefore, as to this remuneration, but the 
Official Liquidators can apply in the ordin- 
ary way for special remuneration from the 
Company's assets. 

By an order of the Company Judge, 
dated the 23rd/24th of May, 1927, the ap- 
plication of the Official Liquidators, pray- 
ing that a balance order for payment be 
made against Mr. Panna Lal asacontributory, 
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was “held over pending consideration of 
his objection. That objection having now 
been decided against him, the application 


which appears from the endorsement on’ 


the back of it to, have been presented on 
the 8th April, 1927, is allowed, and Mr. 
Panna Lal is now ordered to pay the 
balance of the amount due from him as 
described in ths list accompanying the said 
application, namely, Rs. 4,600 along with 
interest up-to-date at 9 per cent. 
A. Objection disallowed. 


een 


MADRAS HIGH COURT. 
APPBAL AGAINST APPELLATE ODER No, 24 or 
1926 


September 7, 1927. 

Present :—Mr. Justice Ourgenven and 
Mr, Justice Ananthakrishna Lyer. 
SRIRAMA RAGHVAOHARIAR—; 

PETITIONER 
Versus 
NARASAMA NAIDU AND OTHERS— 


RESPONDENTS. - 
Res judicata—Execution proceedings—Application 


* for execution—-Failure to object on ground of limita- 


tion—Order for sale—Subsequent application—Res 
judicata. - 

An order directing sale of properties in execution 
of a decree involves a decision in favour of the 
executability of the decree as it standy and the 
judgment-debtor who has been served with notice 
of the decree-holder's application for sale of those 
items and who has omitted to raise the objection 
that it was not executable on the ground that more 
than 12 years had elapsed since the date of the 


decree is barred by res judicata from raising it sub- - 


sequently in another applidation. 

Mungul Pershad Dechit v. Grija Kant Lahiri (1) 
and Palanchert Govinda Menon y. Pookote Kunti 
Krishna Munnadiar (2), followed. 

Appeal against a decree of the Court 
of the Subordinate Judge, Ohittoor, in A. 8. 
No 146 of 1924 (A. S.No. 83 of 1924, on 
the filesof the District Gourt, Ohittoor), pre- 
ferred against an order dated the 6th 
February, 1924,and passed in E.A No. 92 
of 1924 (0.8. No. 453 0f 1910) onthe file 
of the Court of the District Mansif, Sho- 
lingar. 

Messrs. R. Srinivasa Iyengar and G. 
Musalappa Reddi, for the Petitioner. 

Dr. S. Swaminathan, for the Respond- 
ents. 


JUDGMENT.—The: circumstances in 
which this Civil Miscellaneous Second Ap- 
peal arises are briefly as follows: —THe re- 
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spondent sued the appellant upona simple 
mortgage and the parties compromised, 
embodying theterms in 4 decree dated the 
3rd March, 1911. After this, a final decree 
was passed on 25th September, 1914, and 
there were three successive execution peti- . 
tions, in 16, 17 and 20 respectively. The 
fourth execution petition,» that with which 
we are concerned, was filed on 21st June, 
1923, asking for the sale of the hypothecat- 
ed property. An order for sale was accord- 
ingly passed by the District Munsif on 
15th December, 1928, fixing the sale on 5th 
February, 1924. Shortly before that day 
arrived, the appellant (Ist defendant) filed 
a petition under 6. 47, Civil Procedure Oode 
asking the Court toze-consider its order for 
sale. This petition was dismissed by the 
District Munsif and an appeal to the Sub- 
ordinate Judge was equally unsuccessful. 
Against the latter order this appeal has 
been filed. : 

The substantial question’ which the ap- 
pellant now raises is one of limitation 
being shortly thatthe compromise decree 
was in effect a combined preliminary and 
final decree and was executable, so that 
time should run fromthat decree and not 
from the so-called final decree; and if 
that be so, this execution petition is beyond . 
the 12 years. We have heard much argu- 
ment upon this: point, but we think that 
the appeal may be disposed of upon the 
short ground that. the petition to which it 
relates “Cid notlie because it was barred 
by res judicata. Wehave said that there 
was an order for sale on the 15th December, 
1923, and it was an order after notice and 
was appealable. It was open on that 
occasion to the presént appellant to have 
raised his plea of limitation and he omitted 
to do so. It is impossible to assent to 
the argument that that was not an occasion 
where sucha plea could have beep raised 
and it appears to us that the matter is 
concluded on the authority of thọ Privy 
Council judgment in Mungul Pershad Dechit 
v. Grija Kant Lahiri (1) which hd@s been 
followed already by this Court in similar 
circumstances in Palancheri Govinda Menon 
v. Pookote Kunti Krishna Munnadiar (2). 
In the latter case it was held that an 
order directing the sale of some of the 
mortgaged items in executidbn of a decree 


D 80.51; 8I. A. 123; 11 O. L. R. 113; 4 Sar. P, O. 


(2) 12 Ind. Cas. 397; 45 M. L. J. 71$ 17 L, W, 566; 
(1923) M. W, N. 299; A, L R. 1993 Mad, 649, 
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for redemption involved a decision in 
favour of the executability of the decree 
as it stood, and that the mortgagee who 
was served with notice of the mortgagor's ° 
application for sale of those items and 
who omitted to raise the objection that it 
was not executable because there was no 
final decree in the case, was barred by 
res judicata from raising it subsequently, 
We are in agreement with this decision, 
ased as it is upon the Privy Council 
ruling, and must accordingly hold that 
the petition in second appeal was barred 
by res judicata. 

Another aspect of the matter is that 
the applifation was in the nature of a 
petition to review the order of sale and that 
a refusal to grant the review would not 
be appealable. In these circumstances 
there is no need to proceed with the other 
question;—as to the nature of the compro- 
mise decree—we dismiss the appeal with 
costs. 


Y.N. V. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Srconp Civic APPEAL No. 1279 or 1926, 
December 7, 1927. 
Present:—Mr. Justice Lindsay and 
Mr. Justiee Ashworth. 
NANNU PRASAD—PuarntirF— 
APPELLANT 


versus 
Syed NAZIM HUSAIN -—DRFENDANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11~—Res 
judicata—Cross-appeals from same decree—Second 
appeal from one appellate decree without preferring 
second appeal from the other—Res judicata— Cross- 
appeals—Hraming of decree, procedure relating to— 
Legal Praetitioners Act (XVIII of 1879), s. 28—Oral 
agreement to credit fees against promissory note 
executed by Pleader, admissibility of. 

The law contemplates that there should be only 
one decree in one suit, except in certain cases where 
the Civil Procedure Code lays down that there may 
or must be two decrees, one preliminary and one 
final. [p. 95, col. 2.] : 

Though for purposes of procedure and in order to 
formally complete the records it may be necessary 
in the case of cross-appeals from a single decree to 
draw up aseparate decree in each appeal, there is, 
in fact, only one and the same decree which ought to 
be incorporated with each appellate record. [:bid.] 


A suit fora sum of money was decreed in part. 
Both the plaintiff and the defendant preferred 
separate appeals, The defendant's appeal wag 


-pumbered 456 of 1925, 
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allowed and the plaintiff's appeal was dismissed. 
The plaintiff preferred a second appeal from the 
decree passed in his own appeal without preferring 
a second appeal from the decree allowing the de- 


fendant’s appeal : : 
Held, that the decrees passed in the appeals pre- 


` ferred by the plaintiff and the defendant formed, in 


fact, a single decree, and the second appeal preferred. 
by the plaintiff was not, consequently, barred by res 


judicata. [p. 95, col. 1-] 
Damodar Das v. Sheoram Das (2) and Lalla 


Rughoobuns Sahoy v. Asloo (3), followed. | A 
An agreement by which a legal practitioner 15 
allowed to liguidate a debt due to his client by 
appropriating toits extinction sums which were to 
become due to him for the performance of pro- 
fessional service on behalf of his client cannot be 
proved unless it isan agreement in writing. [p. 96, 
col, 1.) è 
Second appeal from a decree of the 
Additional Judge, Agra, confirming 
that of the Subordinate Judge, Agra. 


Dr, K. N. Katju, for the Appellant. | 

Mr. Abu Ali, for Mr. Shiva Prasad Sinha, 
for the Respondent. 

f JUDGMENT. or 

Lindsay, J.—A preliminary objection 
has been taken to the hearing of this 
appeal which has been. filed on behalf of 
the plaintiff in a suit brought in the 
Court of the Subordinate Judge of Agra 
for the recovery of Rs. 3,270-15 alleged to 


be due in respect of a promissory note | 


executed by the defendant, | : 

The d alandani, Syed Nazim Husain, 
who is the respondent here and who is 
a Pleader in the Agra District Oourt, 
resisted the claim and pleaded that nothing 
was due from him. He admitted in his» 
written statement that he had executed 
the promissory note upon which the suit 
was brought, but he put forward the plea 
thet there was an agreement between 
himself and the plaintiff that the amount 
entered in the promissory note was to be 
liquidated by fees to be earned by him 
for doing professional work for the plaintiff, 

There were various other pleas raised, 
but for the purpose of settling the pre- 
liminary objection in this case this is a 
sufficient disclosure of the defence which 
was put in. The result of the suit in 
the Court of first instance was that the 
intiff's claim was decreed to the extent 


pai 1,721-9-2 with future interest at 6 


er cent, i : , 
ii Both parties were dissatisfied with the 
decree of the Court of first instance, and 
there were two appeals before the District 


al of the plaintiff was 
hes Mere a and that of the 
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defendant was numbered 510 of 1925, 
Both these appeals were decided by one 
judgment which was delivered by the 
Additional District Judge on the 9th of 
February, 1926. 

The result of the trial of the two appeals 
in the Court of the Additional District 
Judge was that the sum of Rs. 1,721-9-2 
which the first Court had awarded to the 
plaintiff was reduced to Rs. 1,145. This 
decision was come to by the learned Judge 
after an examination ofthe accounts put 
forward by the parties respectively, 

On this finding that the plaintiff was 
only owed Rs. 1,145 by the defendant it 
necessarily followed that the plaintifi’s 
appeal was dismissed, for, as already men- 
tioned in his appeal, "he was claiming the 
difference between Rs. 1,721-9-2 allowed 
him by the first Court and Rs, 3,270.15 
the amount of claim as stated in the plaint. 

It is admitted that after this judgment, 
disposing of both appeals, was written, 
two decrees were prepared, one in the 
plaintiff's Appeal No, 456 of 1925, and the 
other in the defendant’s Appeal No. 510 
of 1925. 

The case now before us, Second Appeal 
No. 1279 of 1926, is the appeal of the 
plaintiff against the appellate decree of 
the Additional District Judge of Agra in 
Appeal No. 456 of 1925, that is to say, 
the plaintiff's own appeal. The plaintiff 
has filed no appeal against the decree of 
the Additional District Judge, allowing 
the defendant's Appeal No, 510 of 1925, 
and it has been argued before us that 
because the plaintiff has failed to put in 
an appeal against the decree allowing the 
defendant's appeal in the lower Appellate 
Court this appeal cannot be heard on the 
ground of res judicata. 

We have heard much argument on this 
point and have been referred in particular 
to the” Fall Bench case of Ghansham 
Singh v. Bhola Singh (1) in which the 
previous decisions of this Court on this 
particular question of res judicata were 
examined and many of them overruled. 


It isto be noticed, however, that one of the 
earlier cases on this point, Damodar Das 
v. Sheoram Das (2) was approved, it being 
held by the Full Bench that it had been 
correctly decided. 


{1) 74 Ind. Cas. 411; 45 A. 506; 21 A. L. J. 465; A.T, 
R. 1923 All. 490 (F. B.). 
(2) 239 A, 780; å A, L. J. 587; A. W, N. (1007) 245, 
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That was a case for an adjustment eof 
an account between the plaintiff and the 
defendants. The Oourt of first instance 
made a decree against which both parties 
appealed to the District Judge who found 
in favour of the defendants. 

The plaintiff filed a second appeal 
against the decree which: the District 
Judge had passed in the appeal brought 
by the defendants. He omitted to appeal 
against the decree which had been passed 
against him in his own appeal and it was 
argued that by failing to challenge the 
decree so passed against him by the 
District Judge he was precluded from 
maintaining the second appeal which, as 
already said, challenged the decree made 
m defendant’s favour in the lower Appellate 

ourt, 

Although the lower Appellate Court had 
drawn up separate decrees, one in each 
appeal, it was held by the Bench that 
“there was in fact but one decree settl- 
ing the accounts between the parties.” It 
is said in the report that the two separate 
decrees made by the District Judge were 
“ duplicates, ” 

It was held that in the circumstances 
there was no force in the plea of res 
judicata raised in the preliminary objection, 

The case now before us is similar as 
regards the. facts. There was one suit 
only and necessarily one decree only in 
the trial Court. Both parties were dissatis- 
fied and the result of the trial of both 
the appeals was that the first Court's 
decree was modified in favour of the 
defendant. There is this difference, how- 
ever, namely, that the two decrees in this 
case prepared in the District Court are 
not “duplicate” decrees in the sense that 


they are both drawn in the same language. 


In my opinion this difference does not 
affect the principle observed in the gase of 
Damodar Das v. Sheoram Das (2) 

There was but one suit, and op the 
pleadings the suit was in substance a suit 
for accounts and the only issue was ‘*what 
sum, if any, is due to the plaintiff.” 

The trial Court awarded the plaintiff 
Rs. 1,721 odd, and the lower Appellate 
Court having heard both the appeals came 
to the decision that the sum which the 
~ plaintiff was entitled to recover was 
Rs, 1,145 only. That is what was decided 
between the parties upon the only issue 
which had to be determined ané that is 
the res judicata—the adjudication of the 
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Appellate Gourt which, so far as that 
Courte wasconcerned, conclusively determin- 
ed the rights of the parties in respect 
of the matter in controversy in the suit. 

No doubt in order to comply with the 
provisions of O. XLI, r. 35, it was 
necessary for the lower Appellate Court 
to draw up separate decrees but in such 
a case where there are cross-appeals from 
a decree in one suit there is, in fact, 
though not in form, a single decree. 

I would refer here to an old case which 
to my mind lays down the law very 
clearly, the case of Lalla Rughoobuns 
Sahoy v. Asloo (3) and 1 quote the follow- 
ing passage from the judgment of 
Phear, J.— 

“Tt is, however, obvious that when two 
parties to‘a’suit appeal, so that the one 
appeal is but the cross-appeal of the other, 
there ought to be only one final decree 
made between the two parties. ” 

The law, in my opinion, contemplates 
that there should be only one decree in 
one suit, except in certain cases in which 
the Gode of Oivil Procedure lays down 
that there may or must be two decrees, 
one preliminary and one final. A suit like 
the one now under consideration is not 
one of the exceptional cases in which two 
decrees are allowed or fade necessary. 

In this connection I would also refer to 
the Full Bench ruling of this Court to 
be found in Muhammad Sulaiman Khan 
v. Muhammad Yar Khan (4) where it was 
lèid down that the decree of the Appellate 
Oourt supersedes the decree of the first 
Court even where the appellate decree 
merely affirms the original decree and 
does not reverse or modify it. 

The function of the Appellate Court is 
to determine what decree the Gourt below 
Ought to have made and it follows that 
where the trial Oourt has passed only one 
decree there can be substituted for that 
decree only one decree should the case 
come up in appeal, So while it may be 
that for purposes of procedure and in 
order to formally complete the records it 
may be necessary in the case of cross- 
appeals to draw up a separate decree in 
each case, there is, in fact, only one and 
the same decree which ought to be in- 
corporated with each appellate record. 
Hither decree, read, if necessary, for pur- 


(3) 20 W. R. 294. 
got) HA: 267; A. W, N. 889) 55; 13 Ind. Jun 


36 ; 
poses of interpretation, with. the decree of 
the trial Court ought to produce the same 
result, and in the present case that result 
which is the res judicata is that the 
plaintiff who was claiming Rs. 3,270-15 is 
entitled to Rs. 1,145 only. And this being 
the decision which the appellant calls in 
question in this second appeal, it appears 
to me that no question of res judicata 


arises at all, 
I would, therefore, overrule the pre- 


liminary objection. Ooming now to the 
‘merits of the case, we have to notice in 
‘the first place the plea which is raised in 


.ant-respondent’ is a 


the second groundof appeal. The defend- 
legal“ practitioner, 
and in his written statement he put for- 
ward, by way of defence, an agreement 
with the plaintiff that he was to be al- 
lowed to liquidate the debt owing under 


this promissory note by appropriating to 


its extinction various sums which were to 
become due to him for the performance 


‘of professional service on behalf of the 


plaintiff. The services were to be rendered 


‘from time to time. 


Dr. Katju has taken the plea here that 
under s. 28 of the Legal Practitioners 
Act no such agreement can be set up un- 
less it is an agreement in writing. . 

“Unfortunately this plea was not taken 
in the pleadings. It seemsto have been 
mentioned before the Subordinate Judge 
whose inclination apparently was to deeide 
it in favour of the plaintiff, but 
for some reason or other he seems ¢o 
have changed his opinion and to have gone 
onto open up the accounts between the 
parties, thereby giving effect to the defence 
plea that such an agreement for the 
liquidation of the debt existed. 

The terms of s. 28 of the Legal Practi- 
tioners Act are very clear. No agreement 
such as waspleaded by the defendant in 
his written statement could be put forward 
unless it was an agreement in writing. 

I have examined the record of the state- 
ment made by the defendant on oath in the 
trial Court. Hewas asked expressly whe- 


. ther hecould produce any written agree- 


ment regarding his remuneration for legal 
services. His answer wasthat the agree- 


. ment between himself and the plaintiff was 


a verbal and not a written agreement. 
-That admission ofthe defendant, therefore, 
coneludes this part of the case. In this 
view -I need not proceed to examine 


` another plea which was raised by Dr, Katju 
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on behalf of the plaintiff, namely, that the 
proof ofsuch an agreement as the respond- 
ent set up was excluded under the provi- 
sions ofs. 92 ofthe Evidence Act. The 
result of thisis that it must be taken that 
there was no real defence to the suit, The 
promissory note which was brought into 
suit was one af the 14th November, 1915, on 
which date the account had been taken 
between the parties and the defendant was 
found owing Rs. 2,405. The defendant | 
admits both in the written statement and in 
his deposition in the Court that this 
account was taken and that he accepted 
the account as correct. It follows, there- 
fore, that there should be a decree in full 
for the plaintiff on this promissory note. 
I would allow this ’ppeal, set aside the 
decree of the lower Court and direct that 
the plaintiff's claim be decreed in full with 
costs in all three Courts. 

Ashworth, J.—I entirely concur with 
the judgment of my learned brother 
generally and in particular with the follow- 
ing passage in it:— 

“Thelaw,in my opinion, contemplates 
that there should be only ons decree in one 
suit except in certain cases in which the 
Code of Civil Procedure lays down that 
there may or must be two decrees, one 
preliminary and one final,” 

This opinion is qualified to some extent 
by the following passage:— 

“80 while it may be that for purposes 
of procedure and in order to fornfally com- 
plete the record it may be neceseary in the 
case of cross-appeals to draw up a separate 
decree in each case, there is, in fact, only 
one and the same decree which ought to be 
incorporated with each appellate record,” 

Now upto the present date, there has 
never been any doubt expressed in the 
various decisions of this Court, that where 
two appeals arise out of the decision in a 
single case it is proper for the Appellate 
Oourt to frame two decrees, The only 
quesfion on which there has been diverg- 
ence of opinion is whether, for the purpose 
ofa second appeal, these two decrees so 
framed may be regarded as one decree. 

Up to the year 1£07,it appears that the 
Allahabad High Qourt had rigorously 
enforced the necessity of separate appeals 
wherever there were two decrees, even if 

those decrees might be identical. 
Then came the case of Domadar Das 
v. Sheoxam Das (2)° wherein it was 
held that if the two decrees were practically 
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identical, anappeal from one of them would 
operate as an appeal from both of them. 
Reliance was placed on a Oalcutta case, 
Mariamnissa Bibi v. Joynab Bibi (5) and 
a Madras case, Panchanada Velan v. Vaithi- 
natha Sastrial (6). 

- This view was dissented from by a deci- 
sion of a Full Bench consisting of Sir John 
Stanley, Mr. Justice Tudball and Mr. 
Justice Ohnamierin Zaharia v. Debia (7). 
In that case it was held, relying on the 
Privy Council decision in the case of Ram 
Kirpal v. Rup Kuari (8), that although 
s. l3of the Oodedid not apply to separate 
appellate decrees arising out of one suit, 
still s. 13 of the Code was not exhaustive 
and the principle of*res judicata applied. 
It was also held overriding Damodar Das 
v. Sheoram Das (2) that it made no difference 
if two appellate decrees were identical 
or not. There must be an appeal from 
each of them. The ground given was that 
if one of these decrees were altered in 
second appeal and the other decree were to 
stand there would be two inconsistent 
decrees. 

Next we have the decision of Ghansham 
Singh v. Bhola Singh (1). There was one 
concurrent judgment by Sir Grimwood 
Mears, O. J , Piggott, Walsh and Ryves, JJ. 
There was another judgment, agreeing as 
to the particular conclusion in the case, 
but dissenting as to reasons, by Sir P. C. 
Banerji. The majority held overruling 
Zaharia v. Debia (1) that Damodar Das 
v. Sheoram Das (2) had been rightly decid- 
ed, and that where there were two appel- 
late decrees practically identical arising 
out of one suit, an appeal from one would 
operate as an appeal from both of them. 
They went further and held that, evenif 
the two appellate decrees were different 
to some extent, an appeal from one of 
them would operate as an appea} from 
the other to the extent thatthe two decrees 
were identical. It arrived at thisconglusion 
by overruling the view of the Full Bench 
in Zaharia v. Debia (7) that the pinciple 
of res judicata applied; for it held that 
the decree not appealed against was not 
final inasmuch as “the ultimate rights of 
the parties must be adjusted and regulated 
according tothe final decision of the last 


_ (5) 83 O. 1101; 100. W.N. 234; 4 0. L. J. 149. 

8) 29 M. 333; 16M. Iu J 

7) 7 Ind. Oas. 156; BASE 7 A. L, J.861, 

8) 6 A. 269; I1 L A. 37; 4 Sar. P. O. J, 489. (P. 0.) 
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Court of Appeal” inithe appeali appealed 
against, 

"I would remark that in the present e 
case we should arrive at the same de- 
cision, as we did, if we adopted the 
«reasoning therein, but we adopt a differ- 
ent reason. Both these Full Bench de- 
cisions were indeed obiter dicta, so far 
as they decided anything other than that in 
the one case two appeals must be filed and 
in the other that one appeal would suffice. 
In the earlier case [Zaharia v, Debia (7)| 
there were two suits by independent plaint- 
iffs and so the question of two decrees in 
one suit did not arise, although the Bench 
went out of its way to consider the law 
applicable to two decrees in one suit. 
In the later case, Ghansham Singh v. Bhola 
Singh (1), as Banerji, J., pointed out, the 
decree not appealed against could stand 
without affecting the success of the other 
appeal, and so the question whether it 
operated as res judicata did not really arise. 

It will be seen that in none of these 
judgments was it denied that there could 
be two appellate decrees arising out of 
one suit. The sole question considered 
was whether the rule of res judicata ap- 


plied. 


Now there appear to me to be two 
settled rules of law. One is -that con- 
tained in ss. 98 and 100 of the Oode that 
an appeal shall lie from every decree 
„passed whether by a first Court or by an 
“Appellate Court. The other rule is one 
not expressly declared in the Oode, but 
one to be inferred from the rule of res 
judicata contained in s, 11, and itis a 
rule which has been expressly affirmed 
by the Privy Council in Ram Kirpal v. 
Rup Kuari (8). It is this. A decree not 
appealed against is final, that is to say, 
the only method of getting rid of a decree 
is by an appeal. It appears to me that 
this Privy Oouncil decision is against 
the view adopted in Ghansham Singh v. 
Bhola Singh (1) that an appellate decree 
can be set aside by an appeal from a 
different decree even though that different 
decree be wholly or partly identical. No 
doubt there are cases in which a-decision 
can be ignored, but that is only where 
a Court tries a subsequent suit and has 
to decide a matter settled by a decree 
of another Court which Court was not 
competent to hear the latter suit. Ghan- 
sham Singh v. Bhola Singh (1) in effect 
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may be said to hold that an Appéllate 
Court may set aside indirectly a decree 
arising out of a suit by its decision in 
another appeal arising out of that suit. 
A “decree” is “a formal expression af 
an adjudication.” Why should an Ap- 
pellate Court allow a formal expression 
of an adjudication from which it dissents 
to stand, while setting aside indirectly ? 
It would seem desirable that in a second 
appeal this High Oourt should, where 
the effect of appeal from one decree is 
to set aside in part or in whole another 
decree arising out of the same suit, ex- 
pressly and formally set aside that other 
decree to theextent necessary. It appears 
to be thought that it cannot do so be- 
cause there is no appeal from that other 
decree, but if the existence of ihe decree 
is ignored for one purpose why hold 
it effectual for another purpose? I would 
also point out that it seems undesirable 
that any formal expression of an ad- 
judication should be set aside indirectly 
on the ground that the substance of a 
decree and not its form is to be looked 
at. The provision as to the drawing up 
of a decree is designed to leave a clear 
and certain record. If a decree can be 
set aside indirectly, this: object is not 
attained. 

That the matter is one of great difi- 
culty would appear from the fact of the 
very different views taken in two Full 
Bench rulings of this case. It appears 
to me that the view of my learned brother 
that there can be only one decree in 
one suit cuts away the whole cause of 
difficulty. There can be no question of 
res judicata if there is only one decree 
at atime in a suit, 

But there appears to be some ground 
for considering that the Civil Procedure 
Code recognises more than one decree in 
asuit. Certainly practice does. The prac- 
tice is; where there are two cross-appeals 
to frame two separate decrees. 

I will attempt to show that the Civil 
Procedure Oode should not be construed 
to permit of two decrees at one time in 
a suit. It is true there may be a pre- 
liminary and a final decree, but as soon 
as the final decree is passed it swallows 
up and cancels the preliminary decree, 
The whole difficulty in construing the 
Oode appears to me to arise from the 
. necessity of providing for preliminary and 
final decrees in the same suit. Act VHI 
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of 1859 which is the first Civil Procedure 
Code, only contemplated a judgment .being 
written when there had been adjudica- 
tion of “point or points” for determina- 
tion. The decreé was to “bear the date 
on which the judgment was passed and 
to specify clearly the relief granted or 
other determination of the suit’; see 
ss. 185 and 189. In that Act there was 
no definition of decree. Then we come 
to the Act X of 1877. There a “decree” 
was defined as follows :— A 

“Decree” means the formal order of 
the Oourt in which the result ofthe decision 
of the suit is embodied.” 

In the same Code judgment” was de- 
fined as “the statement given by the Judge 
as to the grounds of the decree by which 
a suit is determined.” These definitions 
clearly contemplated a single judgment 
on the wholecase. The definition of “de- 
cree” in Act XIV of 1832 still more de- 
finitely indicated that there should be one 
judgment and one decree for each suit, 
“Decree” was defined to mean “the formal 
expression of an adjudication, upon any 
right claimed, or defence set up, in a 
Oivil Court, when such adjudication, so 
far as regards the Oourt expressing it, 
decides the suit or appeal.” And “judg- 
ment” was defined to mean “the statement ` 
given by the Judge of the grounds 
ofa decree,” We then come to the present 
Code of 1908. The definition Of decree 
contained in 9 2 (2) was designed, inter 
alia, to provide for a final and preliminary 
decree. The definition is as follows:— 

“Decree” means the formal expression of 
an adjudication which, so far as regards 
the Court expressing it, conclusively 
determines the rights of the parties with 
regard to all or any of .the matters in 
controversy in thesuit and may bə either 
preliminary or final, It shall be deemed to 
include the rejection of a plaint and the 
determination of any question within s, 47 
ors 444, but shall not include:— 

(a) any adjudication from which an 
appeal lies as an appeal from an order, or 

(b) any order of dismissal for default.” 

Hzplanation.—A decree is preliminary 
when further proceedings have to be taken 
before the silib can be completely disposed 
of. It is final when such adjudication 
completely disposes of the suit. It may be 
partly preliminary and partly final. 

The definition of judgment remains as it 
was, namely, “the statement given by the 
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Judge of the grounds of a decrea.” Now it 
appears clear to me that there was no 
intention in framing this definition of decres 
to alter the rule that a whole suit should be 
adjudicated so faras was possible without 
further proceedings (i. e., ‘proceedings other 
than mere adjudication) by a single judg- 
ment and a single decree. Unfortunately 
the words in the definition “with regard to 
all orany of the matters in controversy” 
does not makeitclear that the words “or 
any” were merely inserted because part of 
the adjudication might only justify “a pre- 
liminary decree.” It leaves it open to the 
construction that separate questions may 
be decided by separate judgments and a 
separate decree drawa up for each judgment. 
The proper meaning would be better 
expressed by substituting for the words in 
the definition “with regard to all or any of 
the matters in controversy” the words “with 
regard to all the matters in controversy in 
the suit so far as they can for the time 
being be adjudicated upon without further 
proceedings (other than mere adjudication).” 
This seems to be what is intended by the 
provision in the Oode that the decree shall 
bear the date of the judgment. If there 
could be more than one judgment at one 


time, this provision would be impossible to - 


conform with. In the same way if there 
are two cross-appeals against a single first 
Court judgment, they should be sattled by 
the Appellate Court by asingle judgment 
anda single decree. If we adopt thisview, the 
question involved in the present case, 
which has been settled differently by two 
High Courts, would cease to exist. There 
could be no question of res judicatz. 

My view then is that the Civil Procedure 
Code only contemplates a single decree at 
one time in any one suit. Sofar as any 
rules in the schedule provide to the contrary 
they should be amended. So far again as 
any practice of the Oourt recognises more 
than one decres in one suit, that practice 
should be discontinued whether the practice 
is carried out in the filing of recotds or 
otherwise. Whenever an Appellate Court 
decides an appeal against a decree of a 
lower Court, the Appellate Court should 
frame as its decree a c omprehensiva 
document, which would remove all need or 
reference to any other document for the 
purpose of knowing what must. ba held to 
be the adjudication in the whole suit. It 
appears to me tobe more desira¥le for the 
Appellate Oourt to frame a document 
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settling the actual final adjudication than 
to lave it for a lower Oourt to do so in 
execution or otherwise by harmonising the 
various documents, on the file miscalled 
‘decrees’. A decree setaside by an appel- 
date order or swallowed up by a final 
decrees should have endorsed thereon this 
fact, 

By the Court.—The order of the Court 
is that the appeal is allowed, the decree of 
the lower Cours is set aside and a decree will 
be drawnup decreeing the plaintiff's claim 
in full with costs in all three Courts. 

A. Appealallowed. 


LAHORE HIGH COURT. 
First O1yin APPBAL No. 1280 or 1923. 
May 28, 1928. 

Present :—Mr. Justice Broadway and 
Mr. Justice Agha Haidar. 
GHULAM SARWAR KHAN AND OTHERS 
— DEFENDANTS—ÅPPELLANTS 
versus 
ABDUL MAJID KHAN AND anoraze 
—PLAINTIFFS— RESPONDENTS. 

Custom—Succession—Full-b¥ others v. half-brothers 
—Niazi Pathans of Isa Khel in Mianwali District— 
Riwaj-i-am, value of—Presumption, rebuttal of—Later 
and previous riwaj-i-am, conflict between—Evidence— 


Admissions, whether create estoppel—Unexplained 
admissions, value of. 


“ Among Niazi Pathansof Isa Khel in the District 


of Mianwali if a person dies sonless leaving him 
surviving several brothers, some of whom are of full- 
blood and others are of half-blood, then the brothers 
of full-blood succeed to his property to the exclu- 
sion of his half-brothers. [p. 104, col. 2.] 

The riwaj-i-am of a District raises only a pre- 
sumption in favour of a particular custom which 
presumption is rebuttable, |p. 101, col. 1.] oes 

Beg v. Allah Ditta (1), referred to. 

A later and a contradictory riwaj-i-am does not 
destroy or abrogate the previous riwaj-i-am. It only 
raises a presumption which may be rebutted by the 
earlier riwaj-i-am coupled with some other evidence. 
[p. 101, col. 2.1 

Rahiman v. Bala (2), referred to. 

An admission cannot be treated as an estoppel and 
it is always competent tothe person who makes an 
admission against his own interest to come forward 
and to explain to the Oourt the circumstances under 
which he had made the admission and to give hia 
reasons why it is not binding upon him. But if an 
admission against his own interest is made in un- 
equivocal terms by a party in respect of a matter 
in which he is directly concerned and he omits to 
give any explanation, then that admission can 
certainly be used againsthim. A man’s admission 
if unexplained is the best piece of evidence against 
him, [p. 103, col.2; p. 104, col. 1.] 
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An admission on a question of tribal custom is 
not an admission on a pure question of law sand is 
a valuable piece of evidence against the person ad- 
mitting it. [p. 104, col. 1.) : 

First appeal from a decree of the 
Senior Subordinate Judge, Mianwali, dated 
the 6th March, 1923. . 

Mesers. Jagan Nath Aggarwal and Anant 
Ram, for the Appellants. 

Dr, Khalifa Shuja-uddin for Sir 

Mian Muhammad Shafi, Kt., and Mr. Jiwan 

Lal Kapur, for the Respondents. 
JUDGMENT, 

Agha Haidar, J.—I am indebted to 
the learned Oounsel for the parties for a 
full argument on the pointsewhich arose 
in this appeal, 

The following pedigree-table is import- 
ant for understanding the facts of this 
case :— 


Ist wife, = Abdul Aziz Khan = 3rd. wife, 


Aishan Bibi =2nd wife, Bano Bibi 
Alam Khatun 
Ghulam Sarwar 
an, 
defendant No. 1. i | 
( ) 
Falak Sher Khan, * Sarbuland Khan 
defendant No, 2. | 
-Habib Ullah Khan, 





. defendant 





No. 3. 
; \; re ee 1. 
Abdul Majid Khan, Abdul Hamid Sarfraz Khan, 
plaintiff Khan= plaintif ° 
No.1. Ghulam Aishan, No, 2. 


The parties are Niazi Pathans of Isa 
Khel in the District of Mianwali. Abdul 
Hamid Khan died childless some time in 
"1919, and his widow, Musammat Ghulam 
Aishan died scon after, Abdul Hamid 
Khan left propertyin eleven villages. On 
his death mutation of names took place 
in favour of his full-brothers, namely, 
Abdul Majid Khan, plaintiff No. 1, and 
Sarfraz Khan, plaintiff No. 2, in all the 
villages except Jalalpur in respect of which, 
on the objeetion of the defendants muta- 
tion was effected in favour of all the 
brothers of the deceasedin equal shares, 
The defendants also succeeded, on review, 
in obtaining mutation in respect of the 
villages Kalvanwala, Ohinna Paura and 
“Kas Umer Khan in the names ofall the 
surviving brothers ofthe deceased in equal 
shares. 
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The plaintiffs thereupon instituted the 
present suit for a declaration to the effect 
that, according to the tribal custom, they, 
as full brothers, succeeded to the proper- 
ty of their deceased brother, Abdul Hamid 
Khan, and that*the defendants, who were 
only the half brothers of the prepositas, had 
no right to succeed. The suit relates to 
Mauza Jalapur, Kalvanwala, Chinna 
Paura and Kas Umar Khan. The plaint- 
iffs have produced a number of witnesses 
in support of the custom. Beyond the 
evidence of one or two witnesses, who 
quote some instances in support of the 
custom, the oral evidence on the whole is 
not of much value. But the plaintifis 
mainly rely upon the Riwaj-i-am of 1878 
and also upon instances supplied by 
certain mutations as well as decisions 
given by the Civil Oourts, They further 
rely upon admissions made from time to 
time by the various defendants, after the 
death of Abdul Hamid Khan, in various 
mutation proceedings. There is also an 
agreement Ex. P-4, dated the 3lst of 
March, 1921, in which Falak Sher’ Khan, 
defendant No. 2, has admitted the plaint- 
ifs’ claim on the basis of the family’ 
custom. The defendants, on the other 
hand, place reliance upon the Riwaj-i-am 
of 1908. They further pleaded that they 
had never made the admissions relied upon 
by the plaintiffs, and that in fact they 
were not even present when these admis- 
sions are supposed to have been made. 
They have also produced a number of 
witnesses in support of the custom upon 
which they (the defendants) rely. As re- 
gards the agreement P-4, dated the 3lst 
March, 1921, they pleaded that it was 
obtained by the exercise of undue influence. 
It may be noted that no evidence 
has been led in support of the plea of 
undug influence. In fact, beyond the bare 
statement of Falak Sher Khan given by 
him on the 16th of May, 1922, that the 
agreement was got executed by the exer- 
cise *of undue influence, there is no 
other evidence in support of this plea. 
This statement, I need hardly observe, is - 
no evidence in the case against the plaint- 
iffs, as they had no opportunity of cross- 
examining Falak Sher Khan when he 
made it. THe trial Court decreed the 
plaintiffs’ claim, holding that the custom 
relied upon by the plaintiffs had. been 
proved. he defendants have come up - 
to this Gourt in appeal. - h 
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As already stated, the plaintifis rePy 
upon the riwaj-i-am prepared at the First 
Regular Settlement of the year 1878. It 
is marked as Ex. P-9 and is printed at 
pages 58—60 of the record, Itrecites the 
“old custom” that if a man dies leav- 
ing him surviving sons by different wives 
and one of these sons dies without any 
male issue then the uterine brothers are 
entitled to inherit his property. Thus the 
brothers descended from the same father 
but from a different mother do not 
inherit. There is a rider added that “if 
in a family half-brothers have greater in- 
fluence and power than brothers born of 
the same mother, succession has taken 
place contrary to the” above custom “in 
that family”. But itis pointed out that 
these cases where all the brothers have 
succeeded in equal shares are exceptional. 
Then a number of instances are cited in 
support of the general custom, that the 
full-blood excludes the half-blood among 
brothers. 


In the Second Settlement of the District 
in the year 1908 a riwaj-i-am was pre- 
pared by Pandit Hari Kishen Kaul, Settle- 
ment Oollector, Mianwali, which records 
that, among Isa Khel Pathans, full bro- 
thers and half-brothers succeed equally, 
No instances are cited. It is further 
recorded that “thə Jats also state the 
same custom but several instances have 
been quotéd amongst them in which full- 
brothers have succeeded to the exclusion 
of half-brothers.” The net result is that the 
Riwaj 1-amof 1878 records a general custom 
in which the full-blood excludes the half- 
blood, though there are certain indications 
in the document showiug that there have 
been afew departures from the settled 
rule of succession incorporated therein. 
It should further be noted that the Riwaj- 
iam of 1878 specially refers to the Niazi 
Khel tribe to which the parties belong. 
In the riwaj-t-am for the year 1908, 
although it is mentioned that, amongethe 
Isa Khel Pathans, full-brothers and halt- 
brothers succeeded equally, signs are not 
wanting that in the neighbouring tribes of 
Baluches, Awans and Jats, this custom was 
not universally accepted, and these three 
cummunities, according to theriwaj i-am 
were equally divided on this question, 
succession having taken place both ways, 


The riwaj-i-am, according to the lead- 
ing case onthe subject reported as Beg v. 
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Allah Ditta (1) is the most important docu- 
ment as it is record of the customs pre- 
vailing among the particular communities 
with which it deals, it, however, raises 
onlya presumption in favour of a particu- 
lar custom, that presumption being subject 
to rebuttal. 

In Rahiman v. Bala (2) it is laid down 
that the production of a later Record of 
Rights containing entries opposed to the 
earlier one would no doubt be some proof 
ofa change, but there would then merely be 
a balance of evidence on either side, and 
it could not be said thatthe later record 
destroyed or eabrogated the earlier one 
Now, as already stated, the Riwajiam 
of the year 1878 contains an old and 
well-established custom supported by a 
number of instances, though it refers to 
some unspecified aberrations from the gene- 
ral rule. 

The Riwajiam of 1908 though clear 
as regards the Isa Khel Khans, contains 
internal evidence that, so far as other com- 
munities, similarly circumstanced, were 
concerned, the custom, was not by any 
means settled and was in fact in a state 
of flux. 

We have now tosee how far the plaint- 
iffs have succeeded in rebutting the evi- 
dence, such as it is, supplied by the 
Riwaj-i-am of the year 1908 in support 
of the custom on which the defendants 
rely. Asstated above, the whole controversy 
regiuces itself to the question of rebuttal. 

Now, besides the Riwaj-i-am of 1878, 
we have a number of instances supplied 
by mutation and judicial decisions, 

The earliest of these is Ex. P-18 dated 
the 9th of Juns, 1873. Its importance lies 
in the fact that it is of a date prior to 
that ofthe Riwaj-i-am of the Firat Setfle- 
ment of the year 1878. It is laid down 
in that judgment that the general custom 
prevailing in the tribes of Isa Khel, etc. 
etc., branches of Niazi, is that if a man 
dies sonless after his marriage his heritage 
goes to his real brether only. This custom 
is in accordance with the Muhammadan 
Law and worth being enforced. It is 
further laid down that when no particular 
custom is proved to be prevalent, the 


(1) 38 Ind. Cas. 354; 45 P. R. 1917; 12 P. W.R 
1917; 21 M. L. T. 310; 32 M. L. J. 615; 19 Bom. L 
R. 388; 15 A. L. J. 525; 21 0. W. N, 812; 44 0, 749. 
26 O. L. J. 175; 44 I. A, 89 (P. 0.) , 


(2) 8 P. R, 1892, 
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question should be decided with reference 
to the general custom governing the 
Niazi tribe and Muhammadan Law accord- 
ing to which, after the death of a brother 
his real brother (as contra-distinguished 
from a half-brother) succeeds to his 
property. There is no doubt that wunder 
the Muhammadan Law uterine brothers 
exclude brothers of half blood ty the 
same father in succession to their deceased 
brother who dies childlees, This being 
the personal law of the parties, it is 
not unnatural that it should influence the 
customary rule of succession among these 
Pathan tribesmen. . 


The next important decision is Ex, P-15 
dated the 31st of October, 1914. The 
parties in this case were the Niazi Pathans 
of Isa Khel and the dispute was between 
the full-blood and half-blood, as in the 
present case. Issue No. 1 was :—“‘Are the 
defendants not entitled to inherit the land 
in dispute according to the rule of 
succession ? and it was held that this 
issue must be decided in favour of the 
plaintiffe, in that the defendants being 
half-brothers could not get a share equal 
to that of the full-brothers. The Riwaj i- 


am of 1878 was referred to as supporting . 


the plaintiffs’ claim. 


Then we come to an important decision 
Ex. P-14 dated the 28th August, 1920, in 
which there were cross pre-emption suits 
and Sarbuland Khan and Abdul Majid 
Khan were arrayed on opposite sides. The 
suit arose out of asale effected by Sarfraz 
Khan, Abdul Majid Khan plaintiff in one 
of these suits alleged that he being the full- 
brother of the vendor succeeds to the exclu- 
sion of SarbulandsKhan who is only a half- 
. sbrother. On the pleadings of the parties 
an issue was raised: “Issue No. 3:—Whe- 
ther the plaintiff in each case has got a right 
of pre-emption superior to the vendees 
and the rival pre-emptor?” The suit 
brought by Abdul Majid Khan failed on 
the question of waiver ; but it is important 
to note that the Subordinate Judge in his 
judgment adverted to the admission made 
by Sarbuland Khan in the mutation pro- 
ceedings to which a reference shall pre- 
gently be made and held that “It goes 
against him to a very high degree”, It 
was further held that the contention of 
Abdul Majid Khan that his right was 
superior as aibrother of the whole blood 
was strong. 
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*Copies of certain other mutation orders 
had heen placed on the record by the 
plaintiffs; but they need not be discussed 
as they seem to be based upon a misap- 
prehension of the terms of the riwaj-t am 
on which they ostensibly rely. Inthe same 
manner the two orders passed by Mr. 
Trevaskis, Collector of Misanwali, dated 
the 11th of March, 1921, and of 21st March, 
1921, respectively, may be ignored since 
they are mutually destructive in that they 
lay down contradictory views and, cannot, 
therefore, be treated as instances in favour 
of either party. i 

I may also refer to Ex. P-11 which is 
a judgment delivered by a Bench of two 
learned Judges of this Court, and is dated 
the 27th February, 1922. The'case came 
from Mianwali, in second appeal. The 
parties were Jats, and, as already men- 
tioned, half of these people dissented from 
the general rule of succession promulgated ` 
in the Riwaji-am ofthe Second Settle- 
ment of 1908. In that case, as in the 
present case, the plaintiffs claimed to 
inherit from their deceased uterine brother 
to the exclusion of their half-brothers by 
a different mother. Their Lordships observ- 
ed :—“ In view of the fact that in 1878 
the custom by which the whole blood 
excluded the half-blood was emphatically 
affirmed and that in 1908 the assertion 
that the custom had been reversed was 
found to be not in accordanceée with facts, 
have the defendants established that the 
old custom has become obsolete? ”, and 
the learned Judges answer the question 
by observing that ‘‘no custom has the 
force of law unless it is ancient and 
certain and that the custom recited by the 
plaintiff was in full vogue in 1878 and 
has been observed since that date in 
several contested cases, and they were, 
therefore, urfable to hold that the defend- 
ants have succeeded: in establishing that 
the old custom is obsolete.” They, accord- 
ingly upheld the custom relied upon by 
the plaintifs and decreed their claim: 
This case has an important bearing upon 
the point before me and goes a long way 
to support the plaintiffs’ contention in so 
far as it is based upon the Riwaj-i-am 
of 1878, re-jnforced by the instances men- 
tioned above. 

But the most important evidence of 
rebuttal on which the plaintiffs rely is 
supplied* by at least five admissions made 
by the defendants on various oceasions in 
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which they unequivocally expressed their 
assent tothe custom on which the plajnt- 
iffs based their claim, 

(I) On the 9th December, 1919, in the mu- 
tation proceedings of Mauza Sarkia (Ex. P-2) 
Falak Sher Khan stated: “The custom pre- 
vailing amongst us, the Khans, is that if 
there are brothers from one and the same 
mother and one of them dies sonless, his 
heritage goes tohis own brothers from the 
same mother.” He further said, “Amongst 
us Ghulam Sarwar is from one mother and 
Muhammad, Sarbuland and I are from 
another mother, while Abdul Majid Khan, 
Abdul Hamid Khan and Sarfraz Khan 
were from the third mother.” On this 
statement it was ordered that entry as to 
heritage -be made in favour of Abdul 
Majid Khan and Sarfraz Khan in equal 
shares.” 

(II) A similar admission was madein the 
mutation proceedings of Mauza Kacha Nur 
Zaman Shah (Ex. P-22) on the same date by 
Ghulam Sarwar Khan and Falak Sher 
Khan who stated “the custom prevailing in 
our family is that if ason of a step-mother 
dies sonless, his heritage does not devolve 
upon the sons of his step-mother. Hence 
the estate in questionmay be entered in 
the names of Abdul Majid Khan and 
Sarfraz Khanin equal shares.” Accord- 
ingly an entry was madeinthe names of 
Abdul Majid Khan and Sarfraz Khan in 
equal shares. 

(III) Again, on the 2/th of February, 
1920, Ghulam Sarwar Khan in the muta- 
tion proceedings relating to Mauza Ohinna 
Paura (Ex. P-3) stated: “According to our 
custom and usage real brothers on 
mother’s side have a right. Hence we, 
the other brothers have no right.” It 
was ordered by the Revenue Oourt that 
Abdul Majid Khan and Sarfraz Khan 
be shown as reversioners in equal shares 
in place of Musammat Ghulam  Aishan 


Bibi, the deceased widow of Abdul Hamid 


an. 

((V) On the 27th of January, 1920, Sar- 
buland Khan and Falak Sher Khan in 
mutation proceedings relating to Mauza 
Isa Khel (Ex. P-1) made a similar state- 
ment, and the Revenue Officer accordingly 
made an order that the names of Abdul 
Majid Khan and Sarfraz Khan be enter- 
ed in equal shares in respect of the 
property of the deceased Abdul Hamid 
Khan, 

(V) There is an application goy way of 
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suplementary statement in certain partis 
tion proceedings relating to Mauza Kas 
Umer Khan (Ex, P. 10), made by Falak Sher 
Khan and Ghulam Sarwar Khan on the 
12th of Dacember, 1919, the relevant por- 
tion of which runs as follows:— 

“Ag to the land sought to be partitioned, 
Abdul Hamid Khan dies soneless. There- 
after his widow, whosucceeded to his pro- 
perty, died. Now, according to our custom, 
the share of Abdul Hamid Khan devolves 
upon Abdul Majid Khan and Sarfraz 
Khan who are his real brothers from his 
mother. They are step-brothers of both of 
us. According to our custom step-brothers 
on the mother’s side cannot get a share of 
their sonlegs brother by the same father.” 

It is important to note that two of these 
statements containing admissions by one 
or more of the defendants were made in 
connection with two of the villages, namely, 
Kas Umar Khan and Chinna Paura, which 
are in dispute in the present suitand allof 
them were made some time either in 1919 or 
1920, after the death of Addul Hamid 
Khan when the rights of his raversioners 
had materialised, so that whatever state- 
ments the defendants made, were against 
their own interest. In this connection the 
agreement dated the 3ist of March, 1921, 
(Ex. P-4) may be adverted to in which 
Falak Sher Khan, defendant No. 2, re-iterat- 
ed the customon which the plaintiffs rely 
in the following terms: — 

“Mutation in respect of lands have also 
been effected in their (the plaintiffs’) favour. 

*The reason is that the custom prevailing in 
our family is that the heritage of a deceas- 
ed brother devolves upon his brothers from 
the same mother and that his step-brothers 
do not get anything. I admit the said 
custom of my own accord and declare that 
itis correct. Mutation in respect of the 
land situate at Mauza Jalalpur, has’ been: 
wrongly effected in my favour andin that 
of my other step-brothers. I have no 
objection if the said mutation entry is 
rectified and my name is struck off. 

According tothe principles of justice, I 
have noright in the said land.” 

No doubt an admission cannot be treated 
as an estoppel and itis always competent 
to the person who makes an admission 
against his owa interest,to come forward and 
to explain to the Court the circumstances 
under which he had made theadmission 
and to give his reasons why it is not bind- 
ing upon him, But if an admission against 
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his own interest is made in unequivocal 
terms by a party in respect of a matter. in 
which he is directly concerned and he 
omits to give any explanation, then that 
admission can certainly be used against 
him, for,as has been laid down by the 
highest authority, a man’s admission, if 
unexplained, is the best piece of evidence 
against him. Instead of offering any expla- 
nation of their admissions the defendants 
have not even ventured to enter into 
the witness-box. All that they have 
done is that they have raised an ex- 
tremely dishonest pleain para. 6 of their 
written statement wherein they state: “that 
the mutations of the aforesaid vilfages were 
not made in their presence, nor did they 
admit the Frights of the plaintiffs.” This 
plea remains unsupported by any evidence 
whatsoever. On the other hand, we have 
the evidence of Chaudhri Khushi Muham- 
mad, Naib Tahsildar, who very clearly 
staies thatall these statements were made 
in his presence and that he personally knew 
Sarbuland Khan who was a Sub-Regisirar, 
Ghulam Sarwar Khan who was a zaildar 
and Falak Sher Khan who also held some 
such appointment. We have no reason 
whatsoever to doubt the veracity of this 
witness who is a Revenue Officer and 
occupies a responsible position, This plea 
itself sufficiently discredits the defence put 
forward by the defendants. 

: I may further note that it was strongly 
urged by ‘Counsel for the appellants that an 
admission on a question of law is not 
binding on a party, and that the question 
of succession in the present case although 
based upon custom, stands onthe same 
footing as a question of law, and, therefore, 
the admission made by the defendants 
cannot be held binding upon them. I am 
prepared to concede thatan admission on 
a pure question of law is not binding upon 
a party; but the question whether a parti- 
cular custom does or does not prevail in 
any particular tribe isa matter on which 
the tribes men themselves are in the best 
position to pronounce an opinion. When 
questions relating to tribalcustoms have to 
be determined, the parties try to secure the 
evidence of the members of that tribe and 
even of people living in its neighbourhood, 
as regards the existence or non-existence of 
the custom. The people of a particular 
community arethe best and most trust- 
worthy repositories of the traditions 
which go teconstitute a particular custom 
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prevgiling in that community and their evi- . 
dence, therefore, is of a very great moment, 
In the present case no one could have been 
ina better position to speak about the 
existence or non-existence of the custom 
relied upon by the plaintiffs than the 
persons belonging to the plaintiffs’ family, 
namely, the defendants. The defendants, 
who are not ignorant rustics but men of in- 
telligence who occupy a certain position in 
their society,made these admissions deliber- 
ately when matters’ had come to a head 
on the death of Akdul Hamid Khan. The 
irresistible inference is that they spoke the 
truth while making these admissions and 
had no intention of contesting settled facts. 
Apparently some evi] disposed persons 
have induced them to put forward a false 
claim and they are now seeking to resile 
from what they had solemnly stated in the 
various proceedings before the Revenue 
Authorities. 

The defendants produced a certain 
amount of oral evidence ofthe usual type. 
The witnesses do uot quote any instances. 
The defendants have also relied upon para- 
graph 26 of the Rattigan’s Digest of Ousto- 
mary Law, 10th Edition; but there is nothing 
in that paragraph which militates against 
the position taken up by the plaintiffs. As 
already stated the Riwaj-1 am of 1808 raised 
a presumption, and in my opinion the 
plaintiffs have sufficiently rebutted the pre- 
sumption thus raised against them. 

Ona consideration of the evid&nce on 


* both sides 1 feel satisfied that the plaintiffs 


have succeeded in establishing the custom 
that the tribe of Niazi Pathans of Isa f Khel 
in the District of Mianwali, if a person 
dies sonless leaving him surviving several 
brothers, some of whom are of full- 
blood and others are of half-blood; then 
the brothers of full-blood succeeded to 
his property to dhe exclusion of his half- 
brothers. i 

In this view I would affirm the decree of 
the Court below and dismiss the defend- 
ants’ appeal with costs. 

. Broadway, J.—I concur. 

R. L, -© Appeal dismissed. 


113 I. 0.1928 LAXMI INDUSTRIAL BANK LTD, Y. DINESH CHANDRA ROY CHOUDHURY. 


CALCUTTA HIGH COURT. ° 
APPEAL FROM ORIGINAL ORDER No. 313 
or 1926. 

January 6, 1928. h 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr. 
é Justice Graham. 
LAXMI INDUSTRIAL BANK, Lrp.— 
- APPELLANTS 
Versus 
DINESH CHANDRA ROY CHOUDHURY 
i — RESPONDENT. 

Provincial Insolvency Act (V of 1920), ss. 4, 53, 54 
—Claim by creditor that he is secured creditor—Power 
of Court to require proof—Proper procedure—Order 
calling for proof-—Appeal. 

Where a'creditor of an insolvent claims that-he is 
a. secured creditor, the Insolvency Court has furis- 
diction to require proof that he is a secured credi- 
tor without starting an enquiry under s. 53 or 
si54 ofthe Provincial Insolvency Act. 


Where such a claim is made by a creditor it is not 
necessary that the Receiver should file a regular 
petition in the nature of a plaint so as to enable 
the creditor to putin a written statement in reply. 
All that is necessary is that an enquiry should be 
directed to the determination of the question whe- 
ther heis a secured creditor or uot. 

Per Suhrawardy, J.—An order of an Insolvency 
Court directing a creditor who claims to be a 
secured creditor to prove his claim and restraining 
him from selling the secured properties in the mean- 
while is not appealable. i 

Appeal against an order of the District 
Judge, 24-Parganas, dated the 15th July, 
1926. 

Mr. Gunada Charan Sen 
Babu Prokash Chandra 
for the Appellant. 

Babu Ramesh Chandra Pal, for the Re- 
spondents, 


(with him 
Mazumdar), 


y JUDGMENT. 

Graham, J.—This appeal is against 
, an order of the District Judge, 24-Par- 
ganas, and arises out of insolvency proceed- 
ings.: The facts shortly stated are that on 
the 27th January, 1926, one Jewraj Khariwal 
made an application before the District 
Judge to be declared an insolvent and a 
Receiver , was appointed. Subsequently an 
order of adjudication was recorded on the 
3rd May, 1926. Onaeof the creditors of the 
insolvent, the Laxmi Industrial Bank 
(Creditor No. 4), is the present appellant 
before us. It appears that this Bank had 
advanced, or at all events claimed to have 
advanced various sums of money to the 
insolvent upon the security of certain orna- 
ments which were deposited with the Bank. 
The Receiver wanted inspection $f these 
urti¢les and of the Bank’s accounts. The 
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Bank, objected to produce them on the 
ground that it was a secured creditor. The 
learned Judge, however, considered that it 
was desirable that the articles should be 
inspected by the Receiver and he according- 
ly recorded an order directing the Bank to 
grant facilities to the Receiver for the 
purpose of inspecting and valuing the 
ornaments. In making the order he observed 
that the Bank had not yet proved that they 
were actually secured creditors in respect 
of the articles; and in his opinion it was 
necessary that this should be done as there 
were certain allegations in the report of the 


. Receiver whieh raised some doubt as to the 


position of the Bank in the matter, He 
accordingly directed the Bank to prove that 
they were secured creditors in respect of 


. the articles and issued an interim injuntion 


restraining the Bank from selling the 
ornaments. Itis this order which forms the 
subject-matter of the present appeal and 
more particularly that portion of it which 
restrained the Bank from selling the jewel- 


lery. 

On behalf of the appellants two points 
have been argued. First, it has been 
contended that the question whether the 
appellants are secured creditors or not 
cannot be gone into in insolvency proceed- 
ings; and, secondly, it has been urged that, 
even assuming that the appellants have to 
prove their right as secured creditors, the 
proper procedure was not adopted by the 
Ceurt below. In my judgment there is no 
substance in these contentions. With regard 
to the first point, the learned Advocate for 
the appellants was constrained to concede 
that s.4 of the Act, as it now stands, 
confers the widest possible powers upon the 
Court; but he laid stress on the opening 
words of the section “subject to the pro- 
visionsofthis Aci” and then went on to 
argue that, as no enquiry or proceeding 
under s. 53 or s. 54 was started against the 
Bank, the Oourt below had no jurisdiction to 
call upon the Bank to prove that they are 
secured creditors or to issuethe injunction. 
In my opinion this contention is without 
substance. The appellants, if secured 
creditors, have theirrights. But they must 
first satisfy the Oourt that they have the 
right which they claim and the Gourt below 
certainly had jurisdiction under s., 4 of 
the Act to require proof that they have that 
right. If such proof is not forthcoming, the 
propertiesin question will be available for 
distribution among the general body of 
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creditors. The ipse dixit of a creditor that 
he isa seeured creditor cannot have.the 
effect of precluding the Court from judicial- 
ly determining the matter. The adoption of 
such a view would render the Court power- 
less in cases of collusion between the insol- 
vent and a favoured creditor. In my 
judgment both the order directing an 
enquiry andthe order of injunction were 
proper orders to make in the circumstances 
of this case. 

With regard to the second point, it is to 
be observed in the first place that this has 
not been included in the grounds of appeal, 
Apart, however, from that it has, in my 
opinion, no merits. It was argued that the 
Receiver should have filed regular petition 
in the nature of a plaint soas to enable the 
appellants to put in a written statement in 
reply. Idonot think that this procedure 
wasimperative, All that was necessary was 
an enquiry directed to the determination of 
the question whether the Bank were secured 
creditors or not. In my opinion the appeal 
fails and should be dismissed with costs 
three gold mohurs. : 

Suhrawardy, J.—In my opinion 
there is no appeal against the order appeal- 
ed from in thiscase. It isnot necessary 
to discuss this matter as I agree with 
my learned brother in dismissing the 


appeal. 
A Appeal dismissed, 


PATNA HIGH COURT. 
Ocrraok Otsooit Court, 
Szoonp Orvin APPEAL No. 52 of 1927, 
July 24, 1923. 
+ ` Present :—Mr. Justice Adami and 
Mr. Justice Fazl Ali. 
MATURA SUBBA RAO—DEFENDANT— 
APPELLANT 
versus 
SURENDRA NATH SAHU AND anoTHER— 
PLaINTIFFs— RESPONDENTS. 

Mortgage—Redemption—Stipulation preventing re- 
demption within fixed period —Covenant giving right of 
pre-emption to mortgagee—Clog on redemption—Rule 
against perpetuities, ar 

A covenantina mortgage-deed giving the mort- 
gagee a right of pre-emption in case the mortgaged 
property is sold by the mortgagor is not, by itself, a 
clog on redemption. {p. 108, col. 1.] 

Bimal Jati v. Biranja Kuar (4) and Haris Paik v. 


Jahuruddi Gazi (6), followed. 
A covenant in a usufructuary mortgage-deed 
stipulating that neither the mortgagor nor his heirs 
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shall be competent to redeem the property within a 
fixed® number of years is not in itself, a clog on 
redemption. fp. 107, col. 2.] 

Rambaran Singh v. Ramker Singh (1), Ram Prasad 
v. Jagrup (2) and Muhomed Ibrahim v. Muhomed Abiz 
Kroshi (3), referred to. 

Where a usufructuary mortgage-deed provided that 
neither the mortgagof nor his heirs shall redeem the 
property within nine years, and that the property 
shall not be sold within that period, and if the 
mortgagor wanted to sell he shall not sell to any 
one without giving the first right of refusal to the 
mortgagee: 

Heid, (1) that the stipulations did not constitute a 
clog on redemption; [ibid] 

(2) that the covenant to give the mortgagee the 
right to the first refusal amounted toa contract for 
pre-emption ; [ibid.] 

(3) that this covenant for pre-emption was neither 
void for uncertainty nor obnoxious to the rule 
against perpetuities, and was enforceable against a 
subsequent purchaser withenotice of the covenant. |p, 
108, col. 2.] 

A covenant between a mortgagee and a mortgagor 
that the mortgagor shall give the mortgagee the 
first right of refusal in case of sale is not obnoxious 
to the rule against perpetuities where there is 
nothing to suggest that the heirs of the parties 
Wore meant to be-bound by the covenant. ip. 109, col, 


Viaħaraj Rajaramji v. Ramnath Upasni (9) and 
Nabin Chandra Sorma v. Rajani Chandra Chakra- 
varti (10), distinguished. 

Appeal against a decision of the Sub- 
ordinate Judge, Cuttack, dated the 9th 
June, 1927, confirming that of the Munsif, 
Second Court, Outtack, dated the 17th 
July, 1925. 

Mr, B. N. Dutta, for the Appellant, 

a: S. C. Chatterji, for the Respond- 
ents. 


JUDGMENT. 

Fazl Ali, J.—The circumstances which 
have given rise to this appeal are briefly 
these :— 

On the 15th April, 1919, the defendant 
No.1 took a loan of Rs. 1,200 from the 
plaintiff and executed a usufructuary 
mortgage-deed in his favour in scspect 
of a certain, building in the town of 
Cuttatk and the lend on which it was 
situated. One ofthe clauses in the deed 
ran a8 follows :— 

“Until the expiry of the term of nine 
years from to-day neither I nor my heirs or 
representatives shall~bs competent to pay 
you the principal or any part thereofon 
account of the usufructuary mortgage bond 
nor shall we dispossess you from the 
building ine any way within nine years. 
Nor until your usufructuary mortgage is 
redeemed shall Ibe able to transfer the 
building, by sale, mortgage, simple or 
usufructlary, or otherwise or in any way 
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encumber it nor shall I sell or surrendef my 
right in the site of the building. IfIdo 
80, it will be inoperative. If I ever wish 
‘to sell or transfer by usufructuary mortgage 
or patta or otherwise the building and its 
site, I shall not be able to transfer it to 
any one except you and I shall serve due 
notice on you about it beforehand by 
registered post. If you express unwill- 
ingness I shall transfer it elsewhere 
but if you desire to take it I shall not 
be able to transfer it to anybody else.” 

Ihave reproduced this clause in full 
because the whole case turns on a proper 
construction of the latter portion of it 
and on the view that may be taken as to 
its legal effect. Now, ignoring fof the 
present the controversial matters which 
‘have been raised in connection with this 
clause, there can be no doubt that by 
inserting it inthe deed the parties meant 
to provide that (i) the defendant No, 1 was 
not to sell or mortgage the property within 
nine years from the date of the execution 
ofthe mortgage and (ii) that if he chose 
‘to sell the house he was required to giye 
to the plaintiff the right of first refusal 
to buy the house. Itappears, however, 
that in spite of these provisions the defend- 
ant No. 1 mortgaged the house in question 
to one Radhakrishna Bharathi and then to 
the defendant No. 2 and ultimately sold 
the house to the defendant No. 2 for a sum 
of Rs. 3,¢00 on the 22nd January, 1924. The 
plaintiff thereupon brought the present suit 
in which he relied on the clause quoted 
above and contended that in view of the 
contract between him and the defendant 
No.l he had acquired a right of pre- 
emption in respect of the house in dispute 
and was entitled to enforce it against the 
defendant No. 2 who had purchased it 
with full notice of the contract between him 
and the defendant No. 1, e 

The two Courts below have come to the 
conclusion thatthe plaintiff hada sight of 
pre-emption under the mortgage deed as 
claimed by him and the defendant No.2 
purchased the house with notice of this 
right. They have accordingly decreed the 


suit and ordered the house in dispute to- 


be re-conveyed tothe plaintiff on certain 
terms. l . 

The defendant No. 2 hasnow appealed 
to this Oourt and if is contended on his 
behalf that the contract in the mortgage- 
deed is not enforceable becaufe (1) it is 
, yoid* for uncertainty; (2) itis aclogon 
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redemption; and (3) it is obnoxious to the 
rule against perpetuities. 

Now, before proceeding to examine these 
contentions, I should like to ‘make a few 
observations with regard to certain matters 
‘which have been incidentally raised in the 
course of the argument. I may say at once 
that merely because there is a condition 
in the mortgage-deed whereby the mort- 
gagor binds himself not to redeem the 
mortgaged property orto mortgage or sell 
it during the period of nine years, sucha 
condition is not necessarily to be regarded 
as a clog on redemption. It has been held 
in numerous cases that the mere fact that 
certain covenants in a mortgage-deed are 
onerous they could not on that ground 
alone be regarded as fettering the right 
of redemption and that it is open to the 
mortgagee to stipulate for his peaceful 
possession for a fixed number of years. 
Seein this connection Rambaran Singh v. 
Ramker Singh (1), Ram Prasad v. Jagrup 
(2) and Muhomed Ibrahim v. Muhomed Abiz 
Kroshi (3). Imay also observe that the Courts 
below have rightly held that the passage 
relied on by the plaintiff was intended 
to confer on him aright of pre-emption in 
respect of the property in dispute. The 
learned Vakil for the respondents has 
cited before us a number of cases in which 
on the construction of similar passages to 
that which occurs in the mortgage-deed 
before us, it has been held that aright of 
epre-emption had been conferred; but even 
apart from these cases I have no hesitation 
in holding that although the word ‘pre- 
emption’ has not been used in the deed, 
the contracting parties meant nothing else 
than this that if the house was to be sold 
at all the plaintiff was to have an option 
of purchase and that any transfer to a third 
person without offering it to the plaintiff 
was to be deemed invalid as against him. 
This is,in my opinion, nothing else than 
the giving of the right of pre-emption to 
the plaintiff. 

Now once it is found that the contract 
relied on by the plaintiff is really a con- 
tract giving him the right of pre-emp- - 
tion, Ido not see how it can be attacked 
on the ground that it is void for uncertain- 
ty. It is said on behalf of the appellant 
that the contract is vague because it does 


(1) 10 Ind. Cas. 243. 

(2) 15 Ind. Cas. 880; 10 A. L, J. 157. 

(3) s Ind. Cas. 1068; (1910) M. W, N.792 9M.L. 
62. 
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not fix any price at which the house was, to 
be sold and reliance is placed on certain 
cases in which contracts of sale were held 
to be incomplete and unenforceable because 
no price has been agreed upon between 
the parties. The argunient, 
completely overlooks the distinction between 
a contract which is out-and-out a contract 
for sale and one which merely creates a 
right of pre-emption. If it is the former, 
then itis certainly incomplete if no price 


_is fixed. If it is the latter, then it isnot at 


all necessary thatany price should be fixed 
beforehand because in such cases the price 
to be paid would bethe price af which the 
property was actually sold toa third party. In 
fact it has been pointed out in a number of 
cases that if the mortgagor is tied down to a 
particular price in a covenant for pre-emp- 
tion it may make the covenant hard and 
unconscionable and even aclogon redemp- 
tion. In my opinion the appellant cannot 
makea grievance of the fact that no price 
was fixed in this case and the covenant 
cannot be avoided on that ground. 

Then arises the question asto whether 
the covenant isa clog on redemption. In 
order to decide this question it would be 
necessary to properly construe the clause in 
the mortgage-deed- which gives to the 
plaintiff the right of pre-emption. It is 
contended on behalf of the appellant that 
the use of the word ‘ever’ in the clause 
indicates that it is to hold good for all 
times and thatit will apply even after the 
property has been redeemed. In my opinion 


-this is by no means a reasonable construc- 


tion of the covenant, the plain meaning of 
which is that the right of pre-emption will 
remain in the plaintiff as longas the mort- 
gage subsists, This being so, the mere 
fact that there is acovenant in the deed 
creating a right of pre-emption in favour 
of the plaintiff, such a covenant cannot by 
itself be considered to be a clog on redemp- 
tion, Ifany authority is needed for this 
proposition, it is to be found in the case of 
Bimal Jati v. Biranja Kuar; (4), In that 
case a similar objection was taken to a 


‘covenant for pre-emption in a mortgage- 


deed, and Strachey, O. J., overruling the 
objection, observed as follows :— 


“Now the condition about fettering the 
right of redemption only means that no 
bargain made at the time ofa mortgage is 
valid, which prevents a mortgagor from 


(4) 22 A, 238; A, W. N. (1900) 49. 
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redeéming upon payment of principal, 
interest and costs But 
so long as the bargain places no obstacle in 
the way of the mortgagor getting back his ` 
property upon payment ofthe mortgage 
money, it is not open to objection as a 
fetter on the right of redemption. Then’ 
is this covenant for pre-emption open to 
objection on this ground? It does not, it 
appears to me, in the least stand in the way 
of the mortgagor getting back the pro- 
perty, if and when he pays the mort- 
gage money, There is no provision what- 
ever requiring the mortgagor to transfer 
the property to the mortgagee if he 
does not wish todoso. There is nothing 
which? assuming the fhortgage money to 
be paid, gives the mortgagee any fur- 
ther right or interest in the property. 
In Fisher on Mortgages, 4th Edition, s. 
1150, itis expressly stated that ‘che Court 
will not object to a covenant in a mort- 
gage for a right of pre-emption in the 
mortgages in case the estate be sold; 
though he is liable to be deprived of 
its benefit by oppressive or fraudulent 
conduct’—Orby v. Trigg (5).” 


The passage quoted by me disposes 
of the main argument advanced in this 
case on behalf of the appellant that a 
covenant for preemption is from its 
nature a cleg on redemption. [ may 
also in this connection refer to the case 
of Haris Paik v. Jahuruddin Gazi (6) 
in which it was held that an agreement 
by the mortgagor to give the mortgagee 
a preference of pre-emption in the case 
of sale was not contrary to public policy 
and might be enforced against the pur- 
chaser with notice of the covenant. See 
also Rajaram v. Krishanasami (7) and 
Kalimuddin Bhuya v. Reazuddin Ahmed 
(8). 
It is ‘next contended that the covenant 
for pre-emption being unlimited in point 
of time" is void on the ground that it 
violate$ the rule against perpetuities and 
reliance is placed on the case of Maharaj 
Rajaramji v. Ramnath Upasni (9), That 
was a case where in a lease the lessee 
covenanted to make the first offer of sale 


Cee e enn me omestereree antenana 


(5) (1722) 9 Mod? Rep. 2; 88 E. R. 276. 

6) 2 0. W. N. 575. 

(7) 16 M. 301. 

(8) 4 Ind, Cas. 743; 10 O. L, J. 626; 14 O. W.N, 
2 . 


95. 
(9 105 Ind, Oas, 54; 9 P. L. T. 17; A. I R.1927 Pat. 
12, I 
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of the leasehold property to the lessor 
for purchase, but the former sold it to 
a stranger and thereupon the lessor brought 
a suit to eject the lessee for bréach of 
the said covenant, and Das, J., relying 
on the authority of Nabin Chandra Sorma 
`v, Rajani Chandra Chakravarti (10) held 
that the clause was void as it was ob- 
‘noxious to the rule against perpstuities. 
The facts of the case are not fully stated 
in the report; but the lease referred 
to in that case must have been a per- 
manent lease and thé covenant of pre-emp- 
tion must have been made in such a 
way as to bind not only the lessee but 
also his heirs. When we refer to the 
case of Nabin Chandra Sorma v. Rejani 
Chandra Chakravarti (10) on which the 
decision of Das, J., is based we find that 
the learned Judges who decided that case 
never meant to lay down the proposition 
‘that a covenant of pre-emption, the opera- 
tion of which is not meant to extend be- 
-yond. a lifetime, would necessarily violate 
the rule against perpetuities. What hap- 
pened in that case was that a Hindu 
transferred certain immoveable property 
to his son-in-law reserving a condition 
that -if the transferee or his successor 
found it necessary to sell the property 
he or his. successor must -sell to the 
vendor or to his nephew or his heirs at 
specified price. This being so, it was 
obviously, a case in which the covenant 
was intended to apply not only to the 
parties during their lifetime but also to 
their. heirs and successors and it was 
Tightly held that the case came within 
the rule against perpetuities, Again Mooker- 
jee, Actg. O.J., who delivered the judg- 
ment in the case of Nabin Chandra Sorma 
v.. Rajani Chandra Chakravarti (10) re- 
ferred to two other cases of the Calcutta 
High Oourt, (1) Nobin Chandra Soot v. 
Nabab Ali Sarkar (11) and (2) Sreemutty 
Tripoora Soonduree v. Juggur Nath, Dutt 
-(12).. In both these cases the covenant 
extended beyond the lifetime of the 
parties and was intended to operate as 
- between their heirs and successors and 
it was accordingly held that it contraven- 
ed the rule against perpetuities. Now, 
in the present case the covenant is ex- 
pressed in the following words : 


10) 63 Ind. Oas. 196; 25 O. W, N. 901. s 
11) 50. W, N. 343. bg 
(12) 24 W, R. 321, 
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“Tf I ever wish to sell or transfer...... 
armen L Shall not be able to trans- 
fer it to any one except you and I shall 
serve due notice on youabout it before- 
hand by registered post. Ifyou express 
unwillingness I shall transfer it elsewhere 
bat if you desire to take it I shall not 
be able to transfer it to anybody else." 

We must remember that here the coven- 
ant is between a mortgagee and a mort- 
gagor who has a right to redeem the 
property at any time after nine years. 
Besides the language used clearly indi- 
cates that the covenant was between the 
defendant No. 1 and the plaintiff only 
and there is nothing in it to suggest 
that the heirs of the’ parties were meant 
to be bound by the covenant. The view 
I take is supported by the fact that in 
other passages in the deed reference is 
made to the heirs and representatives 
and also to the sons and grandsons of 
the parties and there seems to be no 
reason why they would not have been 
referred to in connection with the coven- 
ant for pre-emption also if it was in- 
tended that it should apply to them. I, 
therefore, hold that the covenant for pre- 
emption relied on by the plaintiff is a 
covenant which he is entitled to enforce 
and, in my opinion, this suit has been 
rightly decreed. 

The question whether the defendant 
No. 2 was a purchaser with notice of 
sch a covenant is a question of fact 
which has been decided by both the Courts 


below against the defendant No, 2 and I 


am bound by the finding. 
The result is that the appeal will have 


to be dismissed. The plaintiff, however, 


will not bə entitled to any costs in this 
Court, because it appears that the pros 
perty was mortgaged twice in contraven- 
tion of one of the conditions inthe deed 
any yet the plaintif did not raise any 
objection. 

Adami, J.—I agree. 

A, Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szconp O1vi AppEaL No, 552 or 1926, 
August 11, 1928. 
Present :—Mr. Ghulam Mohiuddin; A. J. O. 
MAKSUDAN SINGH-—PLAINTIFF 
? — APPELLANT 
VETSUS 
DARBARGIR AND OTAERS—DEFENDANTS 
— RESPONDENTS. 

C.P. Tenancy Act (I of 1920), s. 18—Occupancy 
holding—Sale for Rs. 100 or more—Sale-deed not 
registered—Suit for possession by lambardar against 
transferee—Jurisdiction of Civil Cowrt—Lambardar’s 


right to possession. f j 
A suit to recover possession of a ¢enancy holding 


from a transferee thereof who has purchased it under 
an unregistered deed for a consideration of Rs. 100 
or more lies in a Civil Court as the registration 
being in contravention of law is ineffectual and there 
being no valid transfer, the transferee is a tres- 


| [p. 110, col. 2.] i 
passen af v. Rameshwarnath (1) and Nilkant v. 


Ghulya (2), followed. 
Na a ie as such, has no such preferential 


right and cannot be allowed to take possession of 
the land when the tenant is alive and the tenant 
right has not come to an end. [p. 111, col. 1]. 

Second appeal against a decree of 
the Additional District Judge, Bilaspur, 
dated the 13th October, 1926, in Oivil 
Appeal No. 67 of 1926. 

Mr. N.G. Bose, R. B. for the Appellant, 

Sir B. K. Bose and Mr. P. N. Rudra, for 


the Respondents. 


JUDGMENT.—The plaintiff Muksu- 
dan Siugh, malguzar of Kacharbod, filed 
this suit on 26th March, 1925, against Dar- 
bargir who had purchased by means of an 
unregistered sale-deed dated 2nd October, 
1922, 853 acres of occupancy land for 
Rs. 256 from Musammat Premkuar, the 
tenant of the land in suit. Darbargir was 
put in possession in accordance with the 
sale. Mangal Singh, a nephew of Musam- 
mat Premkuar, was madea defendant, be- 
cause he used to live with Musammat Prem- 
kuar, was her heir, had signed the sale-deed 
and had thus given hisconsent to the sale. 
Musammat Kala applied on 17th July, 1925, 
to be made a defendant, as she alleged that 
she was the daughter of Musammat Prem- 
kuar and was added as a defendant. The 
defendant Darbargir stated that he purchas- 
ed the land for Rs. 481, after obtaining the 
consent of the plaintiff, that he had been 
in possession since 2nd October, 1922, that 
as plaintiff did not apply under s. 13 of the 
©. P. Tenancy Act for setting aside the 
transfer, hisremedyis barred and this Oourt 
has no jurisdiction, Musammat Kala put 
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in* a written statement in which she stated 
that she was the heirof Musammat Prem- 
kuar and not Mangal Singh, and that 
plaintiff had no right to bring the suit. 
The trial Court found that plaintiff had 
not consented td the sale, that Darbargir 
was in possession of the land in suit fram ` 
2nd October, 1922, that Musammat Kala 
was Musammat Premkuar’s daughter, that 
Civil Court had jurisdiction to try the suit, 
that the sale-deed was inadmissible for 


.want of registration, that Mangal Singh 


signed thesale-deed asan attesting wit- 
ness, that Musammat Kala’s claim had 
become barred and passed a decree for pos- 
session in favour of the plaintiff, The 
lower Appellate Cowrt held thatthe mal- 
guzar’s consent was not proved, that the 
Oivil Court had no jurisdiction to entertain 
the suit, that Musammat Kala’s claim was 
not barred against the plaintiff who was not 
in possession, that the landlord had no 
right of re-entry unless it was proved that 
the tenant right had ceased to exist and 
accordingly dismissed the plaintiff's suit. 
The first point which is urged in this 
appeal is that the Civil Court has jurisdic- 
tion to entertain this suit unders, 9 of the 


‘Civil Procedure Code and s. 105 (c) of the 


Tenancy Act has no application to sucha 
suit. In this casethe transfer, which is by 
an unregistered deed, is invalid and the in- 
tended transferee is not a transferee at all 
and is a trespasser at civil law and can be 
ejected from the land by a suit. In Chindhu 
v. Rameshwarnath (1), Kotwal, A. J. O. and 
Prideaux A.J, O. in asimilar case, held as - 
follows:— 

“We are of opinion that registration in 
contravention of any provision of law what- 
ever be the cause that led to the contra- 
vention is ineffectual and must be ignored. 
We agree with the view taken in Nilkant 
v. Ghulya (2) and the reasons given in 
support of that view. If the registra- 
tion ds ignored there is no transfer in cases 
where registration is necessary and the 
jurisdiction of the Civil Court is not bar- 
red,” l 

In this case the sale being for Rs. 481 
registration was necessary and as the docu- 
ment could not be registered there was 
no transfer and the vendos is a trespasser 
and the Civil Oourt has jurisdiction to 
entertain the suit. 

(1) 97 Tpà. Cas. 1015; 22 N. L. R. 198; A, I. R. 1927 


ag. 
(2) 42 Ind, Cas, 334; 13 N, L. R. 165. 
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The next point which is urged is that 
the plaintiff is entitled to possession though 
Musammat Kala, the daughter of Musam- 
mat Premkuar is a defendant in the suit, 
because Musammat Kala “never undertook 
to cultivate the holding, pay rent to the 
landlord and was never in possession 
of the holding. Musammat Premkuar 
died in June, 1924, and she was the tenant 
of the land in suit at the time of her 
death. She was succeeded by her daughter 
Musammat Kala, who on Musammat Prem- 
kuar's death, became the tenant of the 
land in suit and is still the tenant. The 
plaintiff's case against defendant No. 3 
was that she was Rot the daughter of 
Musammat Premkuar and in the alternative 
he had pleaded, that in case it was held 
that she was Musammat Premkuar’s 
daughter, she could not claim the land 
in preference to the plaintiff's right who 
was the lambardar. The lambardar as 
such has no such preferential right and, 
therefore, cannot be allowed to take posses- 
sion of the land, when the tenant is alive 
and her tenant right has not;;come to 
an end, The position of Darbargir is 
that of a licensee and Musammat Kala 
is the tenant ofthe land in suit. As the 
tenant is a party to this suit, the plaint- 
iff cannot be put in possession, and, there- 
fore, his suit for possession must be dis- 
missed. 


. $ 

Considering the fact that the appellant 
has succeeded on the main point involved 
in this appeal, though his suit fails for 
other reasons because Musammai Kala is 
also a party to this suit, it seems fair 
and proper that each party should bear 
his costs as incurred in this Oourt and 
the Courts below. The plaintiff's suit for 
possession is dismissed and the appeal 
is rejected. . 


G. R. D, Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Srecoxp Oivin APPEAL No. 547 or 1927. 

April 12, 1928. 

Present :—Mr. Kolhatkar, A. J. ©. 
RAMOHANDRA JAT—P.arntirr— 
APPELLANT 
versus 
Seth BHAWANIRAM—Derenpant— 

RESPONDENT. 

C. P. Tenancy Act (I of 1920), s. 106—Mortgaye of 
tenancy with possession—Mortgagee's liability for 
rent—Suit for rent against mortgagee—Jurisdiction of 
Revenue Court—Power to order sale of holding. 

A mortgageesin possession of a holding is not+-as 


such legally liable for payment of rent to the lambar- 
dar. [p. 112, col. 1.) 


Voluntary paymentof rent by such a mortgagee to 
the lambardar would not per se fasten such a liability 
on the former. fp. 112, col, 2.] 

_ A decree for sale of the holding cannot be passed 
in a suit in a Revenue Court for arrears of rent 
against a mortgagee in possession of the holding 
inasmuch as it is the existence of the relationship 
of the landlord and tenant between the parties 
which confers jurisdiction upona Revenue Court to 
entertain and try suits for rent between a landlord 
and his tenant and such relationship does not exist 


between a mortgagee in possession and the lambar- 
dar, [ibid.] 


Venkatrao v. Kohlu Gond (1), relied on. 

Second appeal against a decree of the 
District Judge, Hoshangabad, in Civil Ap- 
peal No. 68 of 1927, datéd the 26th July, 


. 


Mr. M. N. Jog, for the Appellant. 
re Fida Hussain, for the Respond- 
ent. 


JUDGMENT.—The respondent-defend- 
ant, Seth Bhawaniram, is a mortgagee 
in possession of the absolute occupancy 
field No. 80, area 39°15 acres, rent Rs 45, 
situated in Patti No. lof Mauza Bhains- 
dehi in Seoni-Malwa Tahsil, while the 


- appellant-plaintiff Ramchandra is the sadar 


lambardar of the village. The latter sued 
the former in the Court of the Addi- 
tional Subordinate Judge for recovery of 
the second kist of Sambat 1982 with interest 
thereon, and in default of payment for 
sale of the absolute occupancy holding. 
The Court of first instance awarded the 
claim in full. On an appeal being pre- 
ferred by the defendant Bhawaniram, the 
learned District Judge held that the re- 
lation between landlord and tenant did 
not exist between the parties to the suit 
and consequently the defendant disputing 
his liability for payment of rent could 
not be held liable to pay the arrears 
of the rent to the plaintiff. In this view 


112 


he reversed the decree and dismissed 
the suit. 

The plaintiff has now come up in second 
appeal and it is urged on his behalf 
that the defendant being a mortgagee 
In possession was liable to pay rent to 
the lambardar and that in any event a 
decree for sale of the absolute occupancy 
holding should have been passed against 
the defendant. As regards the first part 
of this contention, it may beobserved that 
I am not referred by the appellant's learned 
Oounsel to any authority supporting his 
contention, nor am I aware of any case 
affirming the proposition of? law to the 
effect that a mortgagee in possession of 
a holding can be legally held liable for 
payment of rent thereof. On the other 
hand, the case of Venkatrao v. Kohlu Gond 
(1) quoted in the judgment under appeal 
lays down that the. relationship of land- 
lord and tenant does not exist between 
a malguzar and a person taking a usufruc- 
tuary mortgage from a tenant. It is either 
privity of contract or privity of estate 
which brings such relationship into exist- 
ence. In the present case there is ad- 
mittedly no privity of contract between 
the parties inregard to payment of rent. 
Even if there .be a stipulation in the 
mortgage-deed for payment of rent by 
the mortgagee direct to the lambardar, 
it would bind only the parties to the 
transaction of the mortgage. It has no 
such binding effect as between the de- 
fendant and the lambardar who was not 
a party to the said transaction. Being 
not a party to the transaction the lam- 
bardar cannot avail himself of such a 
stipulation in the mortgage and insist 
upon payment of rent by the mortgagee. 
As regards the privity of estate it arises 
only when the whole ofthe tenant’s in- 
terest in the holding is assigned and 
not where a subsidiary interest like that 
of a mortgagee is carved out ofthe tenant's 
interest. A sale of the holding would 
constitute such an assignment of the tenant's 
interest and would render the purchaser 
liable for payment of rent to the lam- 
bardar despite the absence of privity of 
contract, vide the observations of Wallis, 
O. J. in Theethalan v. The Hralpod Rajah 
(2) aad the case of Monica Kitheria Saldanha 


(1) 13 0. P. L, R. 19. 
(2) 40 Ind. Gas, 841; 40 M. 1111; 32 M. L. J 442; 21 
M.L J, 401. 


e 
e 
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v. Subraya Hebbara (3). There being neither 
privity of contract nor privity of estate 
in the present case, the relationship of 
landlord and tenant cannot come into 
existence and ,the defendant cannot . in 
consequence be held personally liable to 
pay rent to the lambardar. Voluntary 
payment of rent by the defendant to the 
lambardar would: not per se fasten such 
a liability on the former. For all th2se 
reasons I hold, in concurrence with the 
learned District Judge, that the re- 
lationship of landlord and tenant does 
not exist between the plaintiff: and the 
defendant in the present case and that 
the latter is consequently not liable for 
the*rent sued for. -° 

As regards the second part of the con- 
tention the plaintiff would have, in spite 
of the absence of privity of contract or 
privity of estate, been entitled to a decree 
for sale of the holding against the de- 
fendant who holds possession thereof: but 
the above finding respecting the non-exist- 
ence of relationship of landlord and ten- 
ant between the parties takes away, as 
urged by the respondent's learned Coun- 
sel, the jurisdiction of the Revenue Court 
which tried this suit, to pass such a 
decree, It is the existence of the relation- 
ship of the landlord and tenant between 
the parties which confers jurisdiction upon 
a Revenue Court to entertain and try suits 
for rent between a landlord and pis tenant 
and the absence of such relationship is, 
therefore, fatal to the whole claim including 
that for sale of the holding. (Vide pro- 
viso to s. 106 of the O. P. Tenancy Act of 
1920), The claim for sale of the holding 
is, therefore, not competent. For reasons 
set forth above I dismiss the appeal with 
costs. Counsel's fee will be Rs. 15. 

A. Appeal dismissed, 


e 
(3) 30 M. 410; 17 M. L, J. 258; 2 M, L, T. 363: 
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PRIVY COUNCIL. 
APPEAL FROM THE OUDH JUDICIAL 
UOMMISSIONER'B Court, 
May 21, 1928. 
Present :—Lord Phillimore, 
Lord Carson and Sir Lancelot 
Sandergon. 
Tas DEPUTY OOMMISSIONER or BARA 
BAN KI, MANAGER or Tan Estate 
or Chaudhri MUJTABA HUSSAIN— 
f APPELLANT 
versus 
Tar RECEIVER In BANKRTPTOY 
oF THe Estars or Chaudhri SHAFIQ UZ- 
ZAMAN AND OTAERS—RESPONDENTS. 
Oudh Estates Act (I of 1869), "ss. 18, 15—Will by 
taluqdar—Bequest to widow and brother—Arbitra- 
tion—Award dividing states between widow and 
brother—Construction of award—Absolute estate to 
widow—Validity of award—Power of arbitrators 
to construe Will—Omission to object to award in 
time—loffect of such Will and award—S, 15, ap- 
ye estas to estate—Family customs 
—TLransfer of Property Act (IV 1 a 8. 
plicability of. P er A EaI anes 
_ S, a taluqdar of Oudh died in 1870 leaving surviv- 
ing hima brother M, a widow B and a daughter 
Z who had a young son. S§ left a Will bequeathing 
certain of his talugas to B, after her to Z, and 
after her to Z's issue and M according to certain 
details, and certain other taluqas to B and M in 
equal shares. Disputes arose after his death be- 
tween M and B and the matter was referred to 
| arbitration, and the arbitrators allotted certain 
taluqas to the widow and divided the others between 
Band M. The daughter and her issue were not 
parties tothe award. The award was objected to 
y M but was finally made a rule of the Court. 
B died in 1895 and was -succeeded by Z who died 
in 1907 leaving a son SS. On B's death the Court of 
Wards obtained mutation in Z's name and on Z's 
death the talugas were mutated in her son SS's 
name. The talugas were subsequently made over 
by the Court to SS who alienated them to others. 
In 1919, M s son sued SS and the alienees, claim- 
ing possession of the taluqas and shares of taluqas 
awarded to the widow B contending that the dis- 
Positions in favour of Z's children were illegal and 
AI became their owner on Z's death. A sister of 
SS and the representatives of a deceased sister also 
ape claiming as heirs of Z under Muhammadan 
. e 
Held, (1) that upon a true construction of the Will 
the widow Bhad been given the estate in absolute 
ownership and there was no reversion or rémainder 
to accrue to the brother's line and that, even if it 
ware not so, inasmuch as the parties had by their 
submission to arbitration left the matter to the 
arbitrators and the arbitrators had awarded the 
taluqas to the widow absolutely, the plaintiff was 
bound by the award and was not entitled to recover s 
Lp. 116, col, 2.) 


(2) that the arbitrators had full authori 

rity to con- 
strue the terms ofthe Will, and the award did not 
inany way go against the terms ofthe Will so far 
ae parties to the award were concerned; fp. 117, 


(3) that as Mf had not, when the award was sought 


: 8 


13 


to be filed, taken the objection that the arbitrators 
had travelled outside the submission, it was not open 
to te plaintiff to raise that objection ; [p. 117, col. 


yy that the effect of the Will and the award in 
favour of B wasto bring into operation s. 15 of the 
Oudh Estates Act and take the property out of the 
limitations or entail prescribed by that Act inas- 
much as the brother and not the widow was the 
person who would have conformed to s, 13, sub 
s. (1) of the Act. [p. 118, col. 1.] 

Balraj Kunwar v. Jagatpal Singh (2), referred to. 

(5) that the taking of the estate out of the statu- 
tory entail did not per se render inoperative a 
statement made in the Act that the particular estates 
descended by custom ina particular manner ; [ibid.] - 

(6) that though the incidents of succession 
applicable to the estates, as laid down: in the Act 
ceased to be applicable, the family customs govern- 
ing the succéssion to the estates continued to be 
applicable and the sisters had no right to inherit; |p. 
118, col. 2.] 

(7) that the alienees, who had purchased from SS 
with reasonable care were protected by s. 41 of the 
Transfer of Property Act. |p. 119, col. 1} 


Appeal from a judgment and decree of 
the Court of the Judicial Commissioner of 
Oudh (Mr. Kanhaiya Lal, J.O., and Mr. 
Dalal, A. J. O.,) dated the 13th April, 1923, 
and reported as 75 Ind. Oas. 626. 

Méssrs. Dunne, K. C., Hyam and Jopling 
for the Appellant. 

Messrs. DeGruyther, K. C., Dube, 
Abdul Majid, Lowndes K. 0.,and Wallach, 


for the Respondents. 


JUDGMENT. 


Lord Phillimore.—One Sarfraz 
Ahmad, Taluqdar of Oudh, was possessed of 
the Talugas of Khanpur and Sikandarpur 
and Bhilwal with Hasanpur. His name was 
in List 2 of the Ouah Estates Act, 1869, 
in respect of Bhilwal and Khanpur and in 
List 5in respect of Sikandarpur. He died 
jn 1870, having made a Will which, however, 
was not executed or registered sufficiently 
long before his death to be protected by 
tie exception in s.13 ofthe Act, and which 
would, therefore, be only operative in res- 
pect of legacies to persons qualified by the 
earlier paragraphs of the same section. 
He left surviving him a brother, Murtaza 
Husain, a widow, Bechan-un-nisa, and a 
daughter Zainab-un-nisa, who was married, 
and had a young son, who was alive at the 
time of the testator’s death. He purported 
to deal with the talugdari estates in the fol- 
lowing terms :— 

“The Taluga Hasanpur and Bhilwal in 
Pargana Haidergarh and the Taluga Khan. 
pur in ParganaSubeha, which are ances, 
tral and hereditary, andthe TaluyaSikandar, 


"714 
pur in Pargana Simrautha, granted by 
the Government, are in my proprietary pos- 
session and occupation without the co-parce- 
nership of anyone; and under the sanad 
granted by the Government, I have every 
power to mortgage, sell, gift and transfer 
(the same). Therefore, after me, the settle- 
ment be made, in the first place, with my 
wife, Musammat Bibi Bechun, after her, 
. with my daughter, Musammat Zainab-un- 
nisa, and after her, with her issue, whether 
male orfemale, and my brother Murtsza 
. Husain in respect ofeach taluya, as it is 
recorded, according to the detail given 
herein (and they) be considered owners and 

suvcessors in my place.” K l 
. Then follow certain special directions 
concerning the properties of which the 
material portions are as follows :— 

“ Taluqa Bhilwal, Hasanpur, ete.—This 
. ilagà was acquired by my father-in-law, 

Chaudhri Lutf-ul-lah, without any co-par- 
eener. After me, the owner thereof will be 

my wife Musammat Bibi Bechun. The set- 

‘tlement and the lambar thereof should 
standin her name. . After her Musammat 

-Bibi Zainab-un-nisa, her only daughter, will 

be the owner and successor, and after her, 
her igsue, whether male or female.’ The 

male issue should be the lambardar and re- 
presentative and the daughters be entitled 

to maintenance.” < 3 
i k * TE * 

`.. “ Taluqa Sikandarpur, granted by the 
Gcvernment.—Settlement be made in res- 

‘pect of half with my wife and her issue anti 
in respect of-balf with my brother, Murtaza 

Husain, - Rupees: 500 beallowed every 
year to my sister, Musammat Bibi Sughra. 

“ Paluga Khanpur.—After me, the lambar 

-should-stand in the nameof my wife and 

“my: brother, Murtaza Husain. Villages 
Sharifabad and Alapur, with the villages 
appurtenant thereto, should remain in the 
possession and occupation of my wife, and 

‘after her,in that of her-issue,male or female. 
They should: pay the revenue assessed by 
the Government and they should live upon 

‘the profits thereof. - 

. `“ It should be better that whatever ilaga 
remains: of that-:half, the management 
thereof should remain with Murtaza Husain, 

-and the expenses relating to the door and 
the payment of parole debts should rest 
with him,—the rendition of accounts tobe 
made yearly. When thegrandson (nawasa), 
Mohammad Rafi-uz-zaman, attains the age 
_of discretion, he may take the management 
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inhis own hands. During the lifetime of 
Murtaza Husain this would bea better (ar- 
rangement). The rest lies with the heirs.” 

Upon his death a dispute arose between 
the brother and the widow. Each claimed 
to have his or hér name put on the regis- 
ter, and mutation proceedings were begun 
accordingly. 

It should be stated that besides the 
question of the validity of the. bequests 
there were further disputes as to whether 
each of the legatees should be entered on 
the register in respect ofhis or her share, 
or whether the brother should be 
entered in respect of the whole, and 
also as to the force and effect of a 
clauge in the Will parposing to restrain 
alienation. j 

When serious litigation seemed immi- 
nent the parties were. persuaded by a 
Government Officer to submit their disputes 
to arbitration and they entered intoa sub- 
mission ia the following terms:— 

“IN THE COURT OF THE DEPUTY 

COMMISSIONER, BARA BANKI. 

“We are Ohaudhri Murtaza Husain, son 
of Ohaudhri Husain Bakhsh, and Musam- 
mat Bibi Bechan-un-nisa, talugdar of 
Taluqa Khanpur, etc., Pargana Haidergarh, 
District Bara Banki. -Whereas by mutual 
consent (expressed) in the presence of Mr. 
William Glynn, Deputy Oommissioner of 
Bara Banki,for removing disputes between 
me, the declarant, and the Chaudhrain, 
widow of (my) brother Sarfare’z Ahmed 
deceased, according to the clauses given in 
the Will of (my) brother and (in respect) of 
property not given inthe said Will, (we) 
have appointed Chaudhri Ghulam Farid, 
taluqdar (of Barai, Pargana Rudauli, and 
Raghunath Singh taluqdar (of) Pali, 
referees. Weagree and duly [execute this 
agreement in accordance with Act XVII 
of 1863 (to the effect) that, after perusing 
the clauses givenin the Will and (con- 
sidering) other matters, in whatever way 
our réferees will decide and remove our 
mutual disputes, we accept now and here- 
after. Thereafter we shall not raise any 
objection to that award or deviate there- 
from. Wherefore we reduce these few 
presents to writing by way of an agreement 
go that it may serve as an authority and 
be of use whén required. 

“Dated 14th February, 1871.” 

Thereupon there were lengthy proceed- 
ingsin the arbitration. which has beer 
brought before their Lordships’ notice, 
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The brother at first contended that the,be- 
quests in the Will were invalid, but dur- 
ing the course of the arbitration he agreed 


that the Will should be treated as valid, ` 


and the arbitrators recorded what may be 
called asecondary submission in the follow- 
ing terms: — 

“After a long discussion the parties have 


agreed to this that they giveup their. 


different causes of action, viz., claim for 
partition a2cording to Muhammadan Law 
and inheritance based on custom and 
statutory law, but are agreed that the 
contents of the Will which are disputed by 
them bs construed and explained, thit ia 
other respects the Will bə upheld, bat a 
decision be given with regard to puch 
properties asare not mentioned in the Will, 
for instance, such villages which are sepa- 
ratefrom Talugas Bhilwal and Khanpur. not 
_ mentioned in the Will, asalso in moveable 

property in possession of Ohaudhrain 
Sahiba; and 2 specification of dabts and 
dastgardan (simple debt) ba made to 
ascertain as to how much should bs paid 
by eack party.” 3 
_ The arbitrators thereupon stated certain 
issues which they would consider, andthe 
parties were heard thereupon, and finally 
an award was made on the 16th March, 
1871. Thisis a very elaborate and rea- 
soned: document,- and contains various 
statements showing the desire of the arbi- 


trators to affirm the provisions of the Will, 


but to make the devolution of the testator’s 
whole property follow as nearly as possible 
the devolution which would take place on an 
intestacy under the Muhammadan Law, and 
generally to do justice between the two 
parties having regard, among other things, 
to the fact that the Taluk of Bhilwal with 
Hasanpur came to the deceased in right 
of his wife—now the widow—from her 
father. a 

The arbitrators had alsoto dea? with 
the fact that there were certain villages not 
originally part of any of the talujs, but 
acquired by the deceased out of hise sav- 
ings and as investments, and that neither 
these nor the personal oproparty of the 
deceased, which wasof considerable value, 
had been disposed of by the Will, but were 
now to be dealt with by the arbitra- 
tors as part of the estatesof the de- 
ceased. 

In the result they divided the taluqzs of 
Khanpur (with the exception of tgo villagas 
which they considered belonged really to 


if the Will had been 


n5 . 
Bhilwal) and. Sikandarpur between the - 
parties, awarded Bhilwal with Hasanpur - 
to the widow, divided the after-acquired > 
villages between them, and divided the 


. personal property in such a manner ato ` 


bring the ultimate acquisitions in the come -~ 
bined kinds of property nearly equal as 
between the two lines. ae 

It would be observed that the only 
parties to the award were the brother and - 
the widow, andthat the daughter and her 
issue were not parties. ` . | 

The probable explanation of this is that 
though the arbitration ultimately took a 
wider range, the dispute started -on the 
question which of the two should ‘be- 
entered on the register, and that the‘ 
daughter, as her estate was not a present. 
one, would in no .¢ircumstances be put on - 
the register: ih : Sa Gi 

It may be also that the parties wereim- 
pressed with the general Muhammadan. 
Law according to which it is said that no 
notice istakenofan attempt to limit. an. 
estate in land tothe grantee for life with 
remainder over, but that all such gifts are 
treated as gifts out-and-out to the first 
taker; or, finally, it may be that the dis- 
pute was considered as one between the two 
lines, and so the daughter and herissue were 
deemed for this purposeto be sufficiently. 
represented by the widow. |. 

This absence of the daughter has given 
rise toa good deal of discussion in the 
course of the case, but their Lordships 
think it immaterial for the purpose of 
either of these appeals, because.as regards 
that which will: be first dealt with (that 
isthe claim on behalf ofthe brother's line) 
all the opponents can deduce ‘title through 
the widow, and, therefore, are bound by 
the award, and entitled to avail themselves 
of its provisions. 

This being so, for the purposes of the 
first appeal their Lordships have only to. 
determine whether the’award was binding 
or not, and if binding „what is its true con- 
struction. f 4 

At first sight it would appear somewhat 
remarkable that Murtaza Husain, whose 
original contention was that the Will was 
invalid, should have, during the proceed- 


-ings in the arbitration, admitted its validity; 


but the explanation may be that he ‘would 
have been exposed to another danger 
invalid, because 
Zainab-un-nisa’s son did actually put for- 
ward a claim to be treated as if he were 


116 
his grandfather's adopted son, or, in the 
language of s. 22 (4) of the Oudh Estates 
Act “in all respects as his own.gon.” 

After the award had been published the 
widow desired to make it a rule of Court. 
The brother opposed this, and gave 
various reasons why the award should not 
be considered effective, and he fought the 
case up to the Privy Council, when it was 
finally decided against him, and the award 
was established and madea rule of Court. 
The case in the Privy Council is reported as 
Chowdhry Murtaza Hossein v. Bibi Bech-un- 
nissa (1). 

Murteza Husain died in 1880, and was 
succeeded by his son, Mustafa Husain, 
and finally by hisgrandson, Mujtaba, and 
the Court of Wards on behalf of Mustafa, 
is the plaintiff in the suit first to be dealt 
with, and the grandson Mujtaba appellant 
in that suit to His Majesty. 

The widow died in 1895, and was succeed- 
ed by her. daughter,. who died in 1907; 
leaving a con, not the one who was in 
being. at. the time ofthe original testator's 

il], but an after-torn one, Shafiq-uz- 
zaman, who, ard whose representatives 
are, respondents in both appeals. 

The Court of Wards. on tehalf of 
Zainab-un-niea,-the daughter, obtained 
mutation of names upon her mother’s death 
in her favour. The application was contest- 
ed by. Mustafa Husain, but he failed, and 
the Court, on behalf of :Zainab-un- niea, 
remained in possession of the estate till her 
H whichcccurred onthe 30th Augusf, 

7. y . ae ja 

On her déath the Court, on behalf of her 
son, Shafig-uz-zeman, obtained mutation 
of names in his favour without any objec- 
tion made at the time, 

In November, 1908, the Court released 
the property to Shafiq, who proceeded to 
dissipate it, borrowing large sums of money 


onmortgage, and eventually being adjudicat- 
ed insolvent in 1914, 


In‘ 1919 the suit which should be first 
dealt with (though it is second in order cf 
date as a cuit) andthe appeal in which hss 
been k.dercriked as the first appeal wis 
launched, as already stated, by the Court 
of Wards on behalf of Mustafa Husain, 
the -son of Murtaza Husain, claiming 
possession of the talugas and shares of 


(1) 381A. 208; 26 W, R. 10; 3 Sar, P. C. J. 663; 
Bald 86; Rafique & Jackson's P, C. No, 43; (3 Suth. P, 
0, 342 (P.O)  - i 


v 
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talugas which had been awarded to the 
widow. 

The case made was that the dispositions 
in the Will in favour of the children of 
Zainab-un-nisa were illegal, and incapable 
of taking effect, and that upon her death 
the plaintiff became entitled under the 
Will and the award and under the 
general law governing the devolution of the 
estate, : 

The case made by the defehdants was 
that upon the true construction of the 
Will the widow had been‘given the estate 
in absolute ownership, and that there was 
no remainder or reversion to accrue to the 
brother's line, and that even if this were 
not go provided by the Will the parties ` 
by there submission to arbitration had left 
the matter to the arbitrators, who had 
determined plump and plain, as between 
the two lines, that so much of the properly 
went to the brother and the rest to the 
widow, and that however -much this might 
have been complained of by the daughter 
as a third party or by her issue, it could 
not be rejected by the brother and those 
claiming under him, and that on the other 
side, Shafiq and those claiming in his right 
could deduce their title from the widow and 
could avail themselves of the position given 
to her by the award. 4 

And this, in their Lordships’ view is 
sound, 

Then it was said first, that this was not 
the true construction of the award, second- 
ly, that if it was the true construction the 
award was bad, and thirdly, there was a 
sort of composite argunent that such 
a construction would make the award 
so patently wrong that it ought not tobe 
accepted. . 

The District Judge held that upon the 
true construction of the award the brother 
was entirely excluded from any interest 
in the property awarded to the widow, 
and that at any rate, as far as he was con- 
cerned, it must be taken that the widow got 
the ‘absolute ownership of the properly 
awarded to her, and this view was confirm- 
ed by the Court of the Judicial Commis- 
sioner which has now become the Ohief 
Court. ; 

There is an abundance of reasons fcr 
holdirg th&t this view is correct. First as 
to thel alug of Bhilwal with Hasanpur, there 


‘can be little doubt that the arbitratois 


intended tke widow to have an absolute 
estate in this, which was properly coming 
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through her father. Secondly, the villages 
not included in the Will were divided 
between the two parties by virtue of the 
power given to the arbitrators to decide 
generally upon matters in dispute between 
the parties, and as they unquesticnably 
gave half of these villages to the brother 
for an absolute estate, so they must have 
intended to give away the other half fora 
corresponding estate. Otherwise the 
reversion in one-half wasnot provided for. 
Thirdly, the debts on the whole property 
were divided half and half, which would 
be an unreasonable division ifon the oneside 
there was an absolute estate and on the 
other one for life only. Fourthly, the 
widow had a claim for dower which. has 
been wiped out, but in respect of which 
some compensation would naturally be 
expected. And, lastly, it must be remem- 
bered that the arbitratora had all along 
before their eyes the idea of complying, 
when possible, with the Muhammadan Law, 
and that law, as already stated, would 
confer an absolute estate upon the first 
taker. i 

Their Lordships are `of opinion that 
the view taken by the Oourts in India 
on the construction of the award was 
correct, 

As to the contention thatthe arbitrators 
had not the power to decide against the 
Will, and that the award, if construed in 
the ways. suggested, would be against the 
Will, their Lordships see no force in it, 
The only respect in which the arbitrators 
could be said to have made an award 
against the Will would bea that they had 
excluded, or apparently excluded, the 
daughter and her issue. As to them the 
question is unimportant, because they 
were not parties to the arbitration aud were 
not bound by the award, which is no 
concern of theirs. è 

As between the two parties to the award 
there was nothing contained in it which 
could be construed as anything morə than 
-a decision upon the various questions 
which the parties submitted to them. It 
should be remembered that in the original 
submission power was given to the arbitra- 
tors to consider other matters beside the 
Wil), and that when they recite the second 
submission they state that as regards the 
properties left by the Will they are merely 
construing and explaining matters which 
are in dispute concerning the Will. As 
was sajd by the Judicial Commissioners, the 


carried his 


<. inoperative 


ut 


arbitrators must be deemed to have had 
full*authority to put such interpretation 
on the clauses of the Will as they thought 


‘proper. 


To this it may be added that, as already 
stated, the brother attacked the award and 
complaints up to the Privy 
Council, when the award. was finally con- 
firmed, and that it does not appear that he 
took the objection that the award travelled 
outside the submission, but ifhe did take 
it this objection was overruled. 

Their Lordships are, therefore, of opinion 
that the case madeon bshalf of the appel- 
lant, the grandson of the brother, by the 


“manager of the Court of Wards fails. 


If their Lordships had heen of a contrary 
opinion they would have required to hear 
the further defences set up by the respond- 
ents under the Limitation Act and the 
Transfer of Property Act... These defences, 
which were supported by the District 
Judge and by the Oourt of the Judicial 
Commissioner, were also attacked by the 
appellant. Their Lordships, during the 
course of theargument, formed so clear an 
opinion upon the principal point in the 
case that they deemed it unnecessary to 
hear argument on these questions. But one 
ofthem will come into consideration in 
respect of the second appeal. This first 
appeal fails, i 

Tho second appeal /namely, No.113 of 1926) 
relates to a suit brought by a sister of 
Shafiq, and the representatives of a deceas- 
ed sister claiming against him and his 
transferees shares in the property as having 
descended from their mother according to 
the rules of Muhammadan Law. 

The case is shaped in this way. Bechan- 
un-nisa made a Will in favour of her 
daughter, Zainab-un-nissa, and her grand-, 
son, Shafiq-uz-zaman. But. this Will was 
under Muhammadan Law 
because it was made in -favour of one 
of the heirs without the consent of the 
others. 

This proposition may be assumed for 
the purpose of the present decision. 

Thenthe plaintiffs say that Bechan-un- 
nisa cameinto the property not by virtus of 
succession to her husband Sarfraz Ahmed 
according to the provisions of the Oudh 
Estates Act, but by the operation of the 
award whieh must be treated as a transfer 
under s. 15 of the Act to a person not 
qualified by s.13 andthatso the property 
got outside the Act, and its succession 
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„would in future be regulated by the rules 
““whieh would goyern the successioh to 
‘property bought from an outsider. 4 
“They deny that there was any family 
“Gustom as to succession, and say that the 
succession devolved according to the 
‘ordinary law applicable to Muhammadans. 
And thoughitis nowhere- definitely stated 
“they may . perhaps be taken. as saying 
further that if there was or is any family 
ctistom .of descent this custom ceased 
` whenever the property was taken out of the 
Oudh Act. - 
- If, then (they say), the statutory entail 
was destroyed and there either was no 
family custom or that custom was destroy- 
ed, the daughter Zainab would have under 
Muhammadan Law succeeded toa share in 
her mother's estate, and the other shares 
would have gone to two collatérals. But 
these latter made no claim, and Zainab 
was put into possession of the whole pro- 
perty through the Court of Wards, and 
remained in possession -and acquired a 
title by adverse possessionto the shares of 
the collaterals, and so held the whole 
property, and the succession toher estate 
should devolve according to Muhammadan 
Law, upon. her son and her daughters, 
; Dealing with the point as to the succes- 
gion of :Bechan-un-nisa, their Lordships 
notice that the Judges in the Court of the 
Judicial :Oommissioner agreed with the 
contention of the appellant that the effect 
of the. Will and of the award was to` brin 
into operation 8.15 of the Oudh Act, an 
to take the property out of the limitations 
or entail prescribed by that Act, because 
the brother and not the widow was the 
person who would have conformed to sub- 
s, l, oọfs. 13, as the only qualified legates 
god a daughter is no heir atall under the 
Act. This is.. apparently the inference 
which should be drawn from recent deci- 
sions of the Board such as that in Balraj 
Kunwar v, Jagatpal Singh (2). ‘ 


But the taking .of an estate out of the 
statutory entail does not per se render 
inoperative a statement made in the Act 
that this particular éstate descended by 
custom in a particular manner. Their Lord- 
ships, have, therefore, suppesing the 
plaintiffs to berightin their first conten- 
tion, to see if there was a family custom 
applicable to these properties. 


(2) 311. A, 132; 26 A, 303; 8 Ò. W. N. 699; 1 A. L.J. 
384; 70 0, 248;.8 Sar, P; O. 639 (P, O). ` ~- 
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In these cases there are two ways in 


_ which a custom may attach. There might 


be a custom applicable to all descendants 
from some common ancestor (Imam Bakhsh 
is suggested) in respect of all estates, -or 
thecustom might be limited to the capital 
or principal estate, as, for instance, where 
thereis a gaddi. This is well-stated in 
the judgment of the Subordinate Judge. 

Now, the Talukdar, Sarfraz Ahmed is 
entered in the second list in respect of 
these very talugas (except Sikandarpur), and 
it is declared by s. 8, that as to these very 
estates there is a family custom (not created 
by the Act but recited in the Act) by which 
these talugqas descend to a single heir. 

The mass of evidente, therefore, offered 
on behalf of the plaintifis to show that 
there was no family custom need not be 
discussed. As to these talugas the Act 
renders such an enquiry idle. 

Their Lordships were reminded that the 
statement in the Act is conclusive only as 
to the estates mentioned in the Act, as was 
stated in the case, Murtaza Husain Khan v. 
Mahommad Yasin Ali Khan (3), but these 
estates are all mentioned in the Act, 

Their Lordships, therefore, agree with the 
Courts in India that the custom was proved 
as to the estates in question other than 
Sikandarpur. | 

Then it is said for the plaintiffs that the 
Will and the {award made the estates pass 
otherwise than according to the custom. 
This breach of the custom, however, in a 
particular instance, supposing it to have 
happened, need not destroy it for ‘all time, 
andif there was a departure made by the 
exclusion of the brother it was done with his 
consent, and the cession of the immediate 
heir in favour of the next heir cannot be 
deemed to make a breach inthe custom, 
As was well. observed by the Judges in the 
Court,of the Judicial Commissioner the 
incidents of succession applicable to the 
estate, as laid down by the Statute, ceased 
to be spplicable, but the family customs” 
governing the succession the estate continu- 
ed to be applicable. 

Their Lordships have still to determine 
the position as to the villages which were 
not part of the original talugas, but which 
were acquired by Sarfraz Ahmad, and half 


(3) 36 Ind. Cas. 299; 43T. A. 269; 20M. L.,T, 362; 
14 A. L J. 1083; 18 Bom. L. R. 884; 31M. L. J. 804; 


38 A. 552; (1916) 2M. W. N. 555; 25 0. L. J. 1; 190. 
0. 290; 1 P9L. W.122; 21 0. W, N, 410; 4 O. L. J. 8; 
4 L, W. 538 (P, C,). te x 
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of which were assigned by the award to 
Bechan, and as tothe halfofthe Taluga 


“ of Sikandarpur, which was similarly assign- 


ed to her, ee ass : 
“As to the villages the Courts in India have 

treated them as incorporated with the 

talugas, and-no complaint is made of this. 

As to the half of Sikandarpurit may be 
treated in the same manner. Or it may be. 
looked at ia this way: The sanad, which gave 
the limitation of primégeniture and brought 
the talugas into List 5 of the Act, was ‘not 
deprived of all effect by the voluntary 
cession of: the brother of Sarfraz Ahmad, 
and when the half taluga is found in the 
possession of Zainab at her death (however 
it got there) it should. descend to hereonly. 
son secundum formam doni, 

In the opinion of their Lordships the case 

for the plaintiff-appellant fails, and it 
would not be necessary to go further. 
. There was, however, a further matter 
which formed a ground of defence for all 
those defendants who have appeared as 
respondents before their Lordships; though 
probably not open to some of the respond- 
ents who have not appeared. The point 
has been discussed at length before their 
Lordships, and they think it right to express 
their opinion upon it. It turns upon s. 41 
of the Transfer of Property Act IV of 1882, 
which is in the following terms: — 

“Where, with the consent, express or 
implied, of the persons interested in im- 
moveable property, a person is the ostensible 
owner of such property and transfera the 
same for consideration, the, transfer shall 
not be voidable on the ground that the 
transferor was not authorised to make it; 
provided that the transferee, after taking 
reasonable care to- ascertain that the 
transferor had power to make the transfer, 
has acted in good faith.” 

The Subordinate Judge thought that this 
section did not afford protection to any of 
the defendants, but the Judicial Commis- 
sioners thought otherwise and in their 
Lordships’ view rightly. i 

Upon the death of Zainab-un-nisa on the 
30th August, 1907, possession was taken of 
the estates on behalf of Shafiq by the 
Oout of Wards on the 29th November, 1307. 
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It is said that the claimants were women; 
but“both of them had husbands, and one 
husband was in an official position and 
understood ‘business. They were not 
ignorant ofthe state of the family and of 
the descent of the property and of such 
claims as they might have to-share in the 
succession. In fact; one of them had same 
discussion and negotiation on the sabject 
with Shafiq, The wives,and after the death 
of one, her representatives were receiving 
allowances from the Court of Wards, such 
as are usually made to junior branches 
when the estate vests in one heir. It is 
difficult to suppose that they were entirely 


‘ignorant of the way in-which Shafiq was 


encumbering the estate. This seems to 
their Lordships tosatisfy the first condition 
of the section. Shafiq was allowed to be 
the ostensible owner of the property with the 
implied consent of the. claimants. 

As regards the second condition the Bank 
which took the principal mortgage certainly 
took reasonable care to ascertain that the 
“transferor had power to make the trans- 
fer.” AR i ; 

Then the other respondents who pur- 
chased under arrangements made for 
realising parts of the property in order’ to 
‘discharge part of the encumbrance of the 
‘Bank, must equally be held to have taken 
reasonable care. - Mi : 

Both appeals fail. In the appeal brought 
on behalf .of Mujtaba Husain, their 
Lordships will humbly advise His Majesty 
that itshould be dismissed'with costs, and 
that the three sets of respondents who 
appeared separately are entitled to their 


- ‘several costs, 


~ As to the appeal brought by ‘Zarif-un-nisa 
Bibi and others, their Lordships. will 
‘humbly advise His Majesty that- it should 
be dismissed with costs NE TEN : 
A. Appeals dismissed 
Solicitors for the Appellant:—Messrs, 
‘Barraw, Rogers and Nevill. i 
` Solicitors for the Respondents:—Mesers. 
Watkins, Hunter, Hardcastle Sanders & Co. 
and T: L. Wilson & Co. 


Iu November, 1908, as already stated, the | 


Court of Wards released the estates to 
Shafiq, and this suit was not instituted till 
the 2nd June, 1914, some months after Shafiq 


had completed his spendthriftécareer by 


.pêing adjudged insolvent. .. 
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LAHORE HIGH COURT. 
First Oyi Avera No, 2118 of 1922 
June 23, 1928. 
Present:—Mr. Justice Addison and 

et Mr. Justice Bhide. 
HAIDAR HASAN, AND OTHERS— 
| DEFENDANTS——-ÅPPELLANTS 


` versus 
ANJUMAN MUHAFIZ AUKAF rarovex 
. Hakim, MUHAMMAD NASIR-UD-DIN 
KHAN AND OTAEs8— PLAINTIFFS AND 
ABDUL KARIM AND otaaes—DaranDAnt3 
f — RESPONDENTS. . 

Civil Procedure Code (Act V of 1908), sse. 11, 92— 
Res judicata—Finding by implication, sufficiency. of 
Suit for declaration that property æ not waqt— 
Sanction, necessity of—Muhammadan Law—Wagf-- 
Definition and incidents of waqt. i 

For purposes of res judicata a finding by necessary 
implication is no less potent than an express finding 
on a particular point. |p. 123, col. 1.] 

. Ramkrishna Jagannath v. Vithal Ramji (2) and 
Apurba Krishna Roy v, Syama Charan Pramanik (3), 
referred to. : 

No sanction under s.92, Civil Procedure Code, is 
necessary fora suit for a mere declaration that the prc- 
perty in dispute is wagf and that the alienations thereof 

‘are yoid. But it isnot open tothe Oourt in sucha 
suit to grant a decree for possession in favour of 
the trust. [p. 121, col. 2] | | 
`” Miran Bakhsh v. Allah Bakhsh (1), réferred to. 

-Waqf according to Muhammadan Law means 
permanent dedication ofany property for religious, 
pious or charitable purposes.” When property is 
dédicated by way of waq/, the ownership is deemed 
‘to be transferred from the dedicator tothe Almighty 
God- and all proprietary rights of men are thence- 
forth extinguished in the property, Oonsequent- 
ly, no person can have private rights of ownership 
in wagf property and conversely, if any person is 
found to have such rights in any property it cannob 
-be held to be -wagf. -[p. 123, col.*2.] 

First appeal froma decree of the Sub- 

-ordinate Judge, Firat Olass, Delhi, dated 
the 18th August, 1923. ; 

Mr. Badr-ud Din Qureshi, for the Appsal- 
lants. : 

. Lala Sardha Ram, R. S., and Mr, Partap 
Singh, for the Respondents. 


; JUDGMENT, 

Bhide, J.—This was a suit by 4 society 
called the Anjuman Muhafiz Aukat (Socisty 
for the protection of religious endowments) 
and two Muhammadan residents of Delhi 
fora declaration that two hujras, three 
shops and five houses described 
in the plaint were attached to a mosque 
named Sheikh Masita situated in that 
city, and for certain other reliefs. The 
facts alleged briefly were that the shops 
and hujras formed apart of the mosque 


and were wagf property. One of the shops - 


witha balakhana was constructed along 
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with the mosque inthe year: 1864 under 
thesupervision of Kadar Bakhsh who 
wasits mutwalli. The other two shops 
were originally bath rooms and had been 
converted later into shops. As regards 
the houses it was’ alleged that these had 
been sold to the mosquein the year 1910 
by Musammat Sakina Jan and Ibrahim. 
Since the year1917 the defendants, who are 
mostly descendants of Kadar Bakhsh, 
(vide pedigree table attached to the 
plaint) asserted themselves to be the owners 
of the above property and made collusive 
alienations thereof amongst themselves to 
the prejudice of the rights of the plaintiffs 
and other Muhammadans. The plaint- 
iffs, etherefore, suedeor the aforesaid 
declaration and the following reliefs in 
addition, viz.:— 

(1) That the defendants beousted from 
the property in dispute and that it may 
be ordered tobe given back for the pur- 
poses of waqf; 

(2) that the plaintiffs may bə awarded 
possession in the interests of the mosque ; 

(3) that a decree for Rs. 1,000 on account 
of mesne profits for three years and also 
for future profits till delivery of pos- 
cn be passed ia favour of the plaint- 
iffs. : 

A preliminary objection was raised by 
the defendants that the suit was not main- 
tainable owing to want of sanction under 
8. 92, Civil Procedure Code, but the Court 
decided that the declaratory relief at any 
rate did not require any sanction under 
that section and the suit was, therefore, 
allowed to proceed with reference to that 
relief—though without any amendment of 
the plaint (vide page 152 of the printed 
record). On merits the defendants ad- 
mitted that the hujras were attached to the 
mosque but denied that the shops and the 
house were wagf. Asto thehouses their 
allegations were to the following effect:— 
Kadar Bakhsh gifted three houses to the 
mosque as ‘wagf'in 188) (x'de. page 118 
ofthe printed record). After the death 
of Kadar Bakhsh one of these houses, 
was sold as it was sold by his son: Ali 
Hasan to one Ramu Mal for Rs 4,000 on 
the 8th of December, 1910. Out of the sale 
proceeds the five houses now in dispute 
were purchased by him on the same date. 
The sale-deeds were executed in favour of 
the mosque because the house, out of 
the sale-pruceeds of which these houses 
were purchased, was believed at thetime 
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tobe validly gifted to the mosque “as 
waqf. Later on, in the year 1912 Dr, 
Muhammad Wazir and others instituted 
a suit, foran account ofthe income and 
- expenditure and prices of the properties 
sold and purchased by Ali Hassan as also 
for an account of the other properties 
mentioned inthe plaint which included 
the three shops now in dispute. The 
suit was tried by the District Judge of 
Delhi, who held the wagf made by Kadar 
Bakhsh in 1839 to be void for uncertainty 
and dismissed the whole suit. This deci- 
gion’ was upheld in ‘appeal by the Divi- 
‘sional Judga and on second appeal by 
the Ohief Court, Punjab (vide pages 84, 
115, 44 0f the printéd record). As ° the 
wagf of the house sold to Ramu Mal was 
declared to be void the houses purchased 
with the sale-proceeds thereof could not 
be treated as wagf property. Defendants, 
therefore, claimed to be fully entitled to 
. troat the houses as private property and 
contended that the alienations thereof were 
valid. The defendants also pleaded that 


the question whether the shops and the- 


houses were ‘wagf’ property arose in 
the previous suit by Dr. Wezir Ali and 
others, and as that suit was dismissed, the 
decision operated as res judicata. 
Thelearned Senior Subordinate Judga 
found the issues in favour of the plaintiffs 
and granted them the declaratory relief 
prayed Íw. The other reliefs were re- 
fused to them, but the decree directed 
that defendants be ejected from the pro- 
perties : in suit for the benefit of the 
mosque and that a sumof Rs. 1,008 be 
paid by the defendants as mesne profits. 
-Anu enquiry was- also ordered to be 
madeas to profits subsequent to the insti- 
tution of the suit. 
- „From this decision, defendants have 
appealed. The. main contentions of the 
learned Counsel for the appellants were 
as follows:— . ge a 

. (a) The suit should have been dismissed 
for want of sanction under s. 92, Civil Pro- 
cedure Code, 

. (b) The question whether the shops and 
houses in dispute were wagf property was 
res judicata. 

(c) Ithas not been proved that the shops 
are wigf property. 

(d) That the houses in dispute, having 
been purchased out of the sale-proceeds of 


the house sold to Ramu Mal, ‘ould “not 


, be treated as wagf property as the wagf 
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of the house sold to Ramu Mal was itself 
declared to be void. 

As regards the first point therə is no 
doubt that no sanction under s. 92, Oivil 
Procedure Code, was necessary for a suit for 
a mere declaration that the property in 
dispute was wagf and that the alienations 
thereof were void [vide inter alia Miran 
Bakhsh v. Allah Bakhsh (1)]. The order 
of the learned Senior Subordinate Judge, 
dated 15th January, 1921, (at pages 
151-2 of the printed record) shows that 
the suit was really allowed to proceed 
with respect to this relief only. The 
learned Senior Subordinate Judge, how- 
ever, apparently thought that it was 
open to him to pass a decree for possession 
and mesne profitsin favour ofthe mosque 
though these reliefs could not be granted 
to the plaintiffaowing to want of sanction 
under s. 92, Civil Procedure Code. A decree 
for ejectment of defendants and mesne pro- 
fits was accordingly passed for the benefit 
of the mosque. The learned Counsel for the 
plaintiffs-respondents did not attempt to 
support this decree, It does not appear that 
the plaintiffs had ever asked for any relief 
ia thisform. The mosque not being a party 
to the suit the decree seems clearly unsus. 
tainable and cannot stand in this respect 
in any case. It was conceded that the 
plaint should have been formally amended 
putas the parties really proceeded to trial 
on the question of “declaration” only, the 
absence of a formal amendment does not 
seem fatalto the suit. The learned Counsel 
for the plaintiffs formally withdrew before 
us the prayer for the other reliefs in the 
plaint and the suit will be deemed to have 
been for the aforesaid declaratory relief 
only. 

The next point for decision is that of 
res judicata, In October, 1912, Dr. Muham- 
mad Wazir and others instituted a suit, 
with the sanction of the Collector obtained 
under s. 92, Civil Procedure Code, for an 
account of the income and expenditure and 
prices ofthe properties sold and purchased 
as also for account relating to other pro- 
perty mentionedin paras. 1, 3, 6,7 of the 
plaint in that suit. It was stated in these 
paragraphs that three houses had been de- 
dicated by Kadar Bakhsh to the mosque as 
waqf by a deed dated 16th December, 1889, 
Later on Kadar Bakhsh was alleged to have 
executed a Will on 22nd October, 1991, by 


te 99 Ind. Oas. 756; 8 Lah. 111; A, I. R,1927 Lah. 
350. 


2 


122 


three houses, along with certain shopsemen- 
tioned in the Will, to the trustees mention- 
ed therein. After the death of Kadar 
Bakhsh, Ali Hassan, his son who was manag- 
ing the property sold one of the houses 
with the permission of the trustees as it 
had become dilapidated, to one Ramu Mal 
for Rs. 4,000 and purchased some. other 
property with the sale-proceeds. He, how- 
ever, failed to render account tothe trus- 
„tees of these- transactions and also of the 
total income and the expenditure of the 
wagf property. AliHassan was alleged to 
be misappropriating the income of the wagqf 
property and the plaintiffs, therefore, pray- 
ed that he may be required tofurnish an 
account of the income and expenditure of 
the properties as stated above. Ali Hassan 
resisted the suit, pleading inter alia, that 
the waqf of the houses was unlawful and 
the shops were not attached to the mosque 
and had never been dedicated as wagf. 
The Court found the waqfnama executed by 
. Kadar Bakhsh in 1889 to be void for un- 
certainty and the Will to be spurious. On 
these findings, the wholé suit was dismiss- 
ed (vide judgment at pages 84-94 of the 
printed record). The decision was upheld 
by the Divisional Judge on appeal and a 
second appeal to` the Ohief Court also fail- 
‘ed (vide judgment at pages: 115-118 and 94 
of the printed record), - 
‘It seems perfectly clear that it was final- 
‘ly decided in the above suit that the wagf 
of the three houses dedicated by Kadar 
‘Bakhsh to the mosque in 1889 was void. 
The house soldto Ramu Mal was one of 
these houses and hence it must beheld to 
have been finally decided that this house 
-was- not wagf. But the suit was not con- 
fined to the above houses only. It was 
Stated in the plaint that one of these houses 
had been sold in 1910 andthat certain other 
«property was purchased with the sale-pro- 
. ceeds. It was also alleged that Ali Hassan 
“had failed to give an account not only of 
the sales and purchases but also of the in- 
-come and expenditure of the whole of the 
“wagf property. Itis notdisputed that the 
-five houses now-in dispute were purchased 
“in 1910 with the sale-proceeds of the house 
sold to Ramu Mal. The plaintiffs asked 
“in the previous suit an account of the in- 
‘eomeand expenditure of the property pur- 
‘chased as well as the property sold. It 
must be remembered in this connection that 
Ahe property purchased had already been 


s 
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in ,possession of Ali Hassan for about two 
years before the suit iwas instituted. It 
seems, therefore, clear that the plaintifis in- 
the previous suit did ask for an account of 
the houses now in dispute. This neces- 
sarily implied that the plaintiffs looked 
upon these houses alsoas wagf property. - 
If there were any doubt on this point, it 
will be removed by a reference to the 
groundsof second appeal in the Ohief Oourt- 
in that suit in which it was distinctly al- 
leged that the properties purchased were 
also wagf (vide cl. (d) of ground No. 1). 

The shops now in disputejwere also includ- 
ed inthe property which was the subject- 
matter of the previous suit. In para,3 of 
the plaint it was distinctly alleged that the 
shops were attached to the mosque and 
had been made over to the trustees by the 
Will dated 2nd October, 1401. A reference 
to the Will (vide page 99 of the printed 
record) shows that the shops were describ- 
ed therein as having been already 
dedicated as waqf. The plaintiffs asked 
for an account of the shops mentioned in 
para. 3 of the plaint on the ground that 
they were wagf property. Ali Hassan, on 
the a hand, denied that the ‘shops’ were 
‘waqf’. 

- It is thus clear that the question whether 
the houses and shops now in dispute were 
‘waqf' property was directly and sub- 
in the previous suit 
also. It seems equally clear that these 
houses and shops were held not to* be wagf 
property as the suit was dismissed inits 
entirety. It is true that no distinct finding 
was recorded that the shops and the 
houses now in dispute were not waqgf: but 
this finding was necessarily implied by the 
final decision. If any part of the property 
had been found to be ‘wagf’, the plaintiff 
would obviously have been entitled to an 
account of that property at any rate. It is, 
therefore, clear that the Court did not hold 
any of the properties in-that suit to be 
waqf. The finding that the wagfnama 
-was void was apparently held to be 
‘sufficient to dispose of the question of the 
houses sold as well as purchased. As 
regards the dedication of the shops, reliance 
was placed by the then plaintiffs only on 
the Willofthe year 1901 andthis Will having 
been found*to be spurious, the shops were 
considered not to be “wagf”. ae 

The matter did not rest with the decision 
of the trial Court. An appeal was lodged 
in the Divisional Oourt and it was contend- 
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ed that the trial Court had not decided*all 
the necessary issues. But this contention 
was not accepted and it was held that the 
District Judge had decided all the issues 
necessary at the time and that he was 
justified in refusing to undertake the 
administration of the institution. The 
grounds of appeal urged before the. Divi- 
sional Court were re-considered by the 
‘Chief Court and the decision of the 
Divisional Court was upheld. It is thus 
clear that the Divisional Oourt as well as the 
Chief Court held that the dismissal of the 
whole suit was justified. 

In view of the dismisgal of the whole suit, 
there is, I think, no escape from 
the conclusion that the houses and shops 
now in dispute were held not to be ‘wagqf' 
property. Forthe purposes of res judicata 
afinding by necessary implication is no 
less potent than an express finding on a 
particular point [cf. Ramkrishna Jagannath 
v. Vithal Ramji (2), Apurba Krishna Roy v. 
Syama Charan Pramanik (3).) I have, 
therefore, no hesitation in holding that the 
above matter was heard and finally decided 
in the former suit, 


Tt was, however, urged on behalf of the 
plaintiffs-respondents that the former suit 
was not between the same parties and that 
the parties were not litigating under the 
same title. Now,the former suitwasof a 
representative character and was institut- 
ed on belfalf of all the Muhammadans inter- 
ested in’ the alleged wagf property. The 
present suit is also. of the same type. 
Plaintiffs in the two suits must, therefore, 
be held to be identical for the purposes of 
8.11, Oivil Procedure Oode, (cf. Expl. VI, 
8. il of the Oode of Civil Procedure). The 
contention that the defendants are not the 
same and are not litigating under the same 
title has also no force. Itis true that the 
defendants Ali Hassan and others‘In the 
former suit were alleged to be trustees, 
while the defendants in the present suit 
are alleged to be trespassers. But the 
finding in the former suit was that the pro- 
perty in dispute was not ‘wagf’. It 
follows, therefore, that it was found that Ali 
. Hasan and others were not ‘in fact’ 
‘trustees’. Ali Hassan was litigating in the 
former suit as a private persen, so far as 
the shops and houses now in suit were 
concerned, as he denied that these were 


-(2) 15 B. 89, t 
(3) 54 Ind, Cas, 952; 24 O. W. N. 223. > 
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‘wagf. The defendants in the present suit 
include two sons of Ali Hassan (defendants 
Nos. 6 and 7) as well as certain other persons 
to whom he sold some of the houses in 
dispute. These persons, at any rate, are 
certainly representatives of Ali Hassan for 
the purposes ofs.11 of the Code of Civil 
Procedure. Hence it seems clear that the 
decision in the previous suit operates as 
res judicata so far as these defendants are 
concerned. 

It istrue that, in the present suit, there 
are also some other defendants, who cannot 
be said to be ‘claiming under’ Ali Hassan, 
e.g, defendants Nos. 1, 4,9, 11, ete. These 
persons were not parties to the previous 
suit and hence the decision in the former 
suit regarding the shops and houses now in 
dispute cannot operate as res judicata 
under s. 11 of the Oode of Civil Procedure 
qua these defendants. But this fact will 
not, I think, affect the final decision in 
the circumstances of this case, for, when 
the decision in the previous suit as regards 
the shops and houses not being ‘way; 
property operates as res judicata and 
binds some of the defendanis, the find- 
ing cannot be otherwise in respect of 
any other defendant. Wagf according to 
Muhammadan Law means permanent de- 
dication of any property for religious, 
pious, or charitable purposes. When pro- 
perty is dedicated by way of waqf, the 
ownership is deemed to be transferred 
ftom the dedicator to Almighty God and 
all proprietary rights of men are thence- 
forth extinguished in the property (vide 
para. 157, Mulla’s Principles of Muham- 
madan Law, 6th Edition). It follows from 
this that no person can have private rights 
of ownership in wagf property and con- 
versely that if any person is found te 
have such rights in any property it could 
not be held to be ‘wagf’. In the present 
instance, it has been found above that as 
a result of the decision in the former- 
suit, the shops and houses in dispute can- 
not be held to be ‘ wagf’ so faras those- 
of the defendants, who are representatives 
of Ali Hassan, are concerned. In other 
words, these latter must be held to be 
entitled to treat the shops and houses as 
their private property: Consequently, the 
property cannot be held to be ‘ wagf’ even 
as against the other defendants. 

On the above findings, it is unnecessary 
to consider the remaining two points 
which were urged on behalf of the ap- 
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pellants. But I may say that, even on 
merits the evidence produced in thiscase 
does not appear to be adequate to establish 
that the property in dispute is wagf. 
The oral evidence is meagre. The plaint- 
iffs’ case-was that the shops were built 
at the same time as the mosque, but 
their own witnesses have made conflicting 
statements on this point. Khuda Bakhsh 
(P. W. No. 6), e.g., states that the shops 
were in existence when the mosque was 
built, Again, even if the shops were built 
at the same time it does not necessarily 
follow that ‘the shops were wagf. The 
learned Senior Subordinate Judge has 
relied on certain leases and deeds relat- 
ing to adjoining property, but the evidence 
is not conclusive. Moreover most of these 
documents have not even been ‘formally 
proved. It is significant that in the 
waqfnama executed by Kadar Bakhsh in 
1889, the shops were not included at all, 
By the wagfnama he appointed certain 
trustees to manage the ‘waqf’ property. 
If the shops were ‘waqf’ he would in 
all probability have included them in the 
wagfnama. In the Will of 1301, it was 
recited that the shops had been already 


‘dedicated as ‘wagf ` by the wagfnama of 


1889, while, as a matter of fact, the shops 
are not mentioned at all in the wagfnama. 
The Will was found to be spurious, but 
it gives, atany rate, an indication that 
those who were responsible for it were 
not aware of any dedication of the shops 
independent of the wagfnama. i 

As regards the houses, reliance was 
placed only on the fact that they were pur- 
chased in the name of the ‘mosque’. But 
this fact cannot: be held to be tantamount 
to an independent dedication of the pro- 
perty as wagf in the circumstances of the 
case. Ali Hassan sold one of the houses 
in the wagfnama of 1889 to Ramu Mal 
with the permission of the trustees as the 
house was in a dilapidated condition and 
on the same day, he purchased the five 
houses now in dispute. In the sale-deed 
it was clearly recited that the houses were 


` being purchased with the proceeds of the 


house sold to Ramu Mal on the same day 
(see Exs. P-1 and P-2 at pages 7 and 9 of 
the printed record). If there was any 
intention to make an independent dedica- 
tion, this recital in the deed would have 
been quite unnecessary. In view of all the 
circumstances relating to the sale of the 
house to Ramu Mal and the purchases of 
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the houses in dispute, I feel no doubt 
that Ali Hassan was not making any 
independent dedication but was simply 
substituting other property in place of 
the house sold, which was believed at the 
time to be validly dedicated as wagf. 

On the above findings, I would accept 
the appeal and dismiss the plaintiffs’ suit 
except as regards the two hujras. As to 
the, latter, the declaration granted by the 
Senior Subordinate Judge will be main- 
tained, but the relief as regards possession 
and mesne profits granted in favour of 
the mosque must be cancelled. 

In view of all the circumstances in 
connection with the wagf, I think the 
parties might ba left to bear their own costs 


throughout. 
Addison, J.—I agree. 
R. L. Appeal acceepied. 


PRIVY COUNCIL. 
APPAAL From Taw BomBay Hires Oovat, 
June 14, 1928. f 
Present: —Viscount Sumner, Sir John . 
Wallis and Sir Lancelot Sanderson. 
H. PESTONJI & Oo. AND OTHERS 

—DEFENDANT3—ÅPPELLANTS 
versus . 


OOX & Oo.—PLAINTIER3— RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), s. 8?— 
Stamp Act (II of 1899), ss. 14, 85—Bill of Exchange 
—Extension of due date—Alteration of marginal 
note as to due date—Material alteration—Discharge of 
bill by mutual consent—Necessity of fresh stamp duty. 

The alteration of the marginal note endorsed ona 
Bill of Exchange as to due date, when the dura- 
tion of the bill is extended, does not constitute a 
material alteration of the billnor does it give rise 
to a second instrument chargeable with fresh duty 
under s.914 of the Stamp Act. [p. 127, col 2 

Brill v. Crick (1), Fanshawe v. Peet (2), Suffell v. 
Bank of England (3) and Garrard v. Lewis (4), refer- 
red to. - 

International Banking Corporation v. Pestonji & Co. 
(5), overruled. ; 

Appellants, merchants in Bombay, having import- 
ed Manchester piece-goods from certain Manchester 
firms, the sellers in the ordinary course drew drafts 
on the appellants against the -goods shipped to 
Bombay and discounted them with the respondent- 
Bank. The drafts, which fell due so many days 
after sight, were presented to the appellants for 
acceptance and were duly accepted. Thereafter, at 
the request of, and with the concurrence of the 
acceptors, (i£. the appellants) and as an indulgence 
to them, thefluration of the drafts was extended for 
a few months, . 
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In-the ordinary course, the clerks at the respond- 
ents’ Bombay branch affixed the necessary revenue 
stamps to the drafts before presenting them for 
acceptance and also stamped the word ‘due’ on the 
top right-hand corner ofthe draft and after accept- 
ance added to it the date for presenting the bill 
for payment according to its usgnce with the days 
of grace added, When the duration of a bill was 
extended (as aforesaid) the respondents’ clerks 
struck through this marginal date and substituted 
the extended date. The respondent-Bank, having 
in every case affixed the necessary revenue stamp to 
the bill, when it was accepted, did not inany case 
affix another. i 

The drafts, when ultimately presented for pay- 
ment to the appèllants on the extended dates, were 
dishonoured, and thereupon the respondents, as 
holders, sued the acceptors (appellants) on the dis- 
honoured bills. The appellants, at the trial, con- 
tended that the above arrangements extending the 
dates of maturity of the bills constituted in each 
case a discharge of the bill sued on; that® any 
alteration of the memorandum as to the due date 
made on the top right-hand corner of any bill 
constituted a material alteration of the bill, which 
in law avoided it or which, in the alternative, pro- 
duced .the result, that there was thereafter a second 
instrument, chargeable with duty, written on the 
original piece of stamped paper, which, however, 
not being further stamped, was wholly inadmissible 
in evidence: 

Held, (t) that there was no discharge by mutual 
consent ofthe drawers, endorsers, and acceptors of 
the Bills of Exchange, an agreement to discharge the 
bills not having been proved ; [p. 127, col. 1.] 

(2) that though if the due date cw the face of 
the bill had been altered, the alteration would have 
been material, what was done in the present case 
being only an alteration of the marginal note as to 
the due date, the alteration did not, in fact, affect 
the bill; [p. 127, cols. 1 & 2.] 

(3) that no second instrument, that is, no Bill of 
Exchange was written on theold stamped paper at 
all and the Bill of Exchange asaltered was not 
aa in evidence for want of stamp. [p. 127, 
col, 2. 

International Banking Corporation v. Pestonji & Co, 
(5), overruled. 

Cox & Co. v. Pestonji & Co. 99Ind. Oas. 489, affirmed, 

Appeal from a decree of the High Court 
of Bombay (Macleod, O. J., and Ooyajee, J.,) 
dated the 25th of January, 1926, reported 
as 99 Ind, Cas. 489 reversing that of 
the same Court (Shah, J.) in its Oxiginal 
aa Jurisdiction, dated the 3rd of April, 
1925. 


_ The material facts of the case are stated 
in their Lordships’ judgment. The case 


in the High Court is reported as 99 
Ind. Cas. 489. 

Messrs. Upjohn, K. C., and Chappell, for the 
Appellants. . 


Messrs. Jowtit, K. C., and Horace Douglas, 
for the Respondents. 


JUDGMENT. ; 


Viscount Sumner.—In 1920 the 
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appellants, merchants in Bombay, import- 
ed geods from three Manchester firms, 
Messrs, Royle & Binns, Davies Black & 
Co., and Wilkinson& Warburton, Ltd. In 
ordinary course, these sellers drew drafts 
on the appellants, with shipping docu- 
ments attached and discounted them with 
the respondents’ Bank in London. The 
respondents then sent the drafts to their 
Bombay branch to be presented to the 
appellants for acceptance and for sub- 
sequent collection. The drafts fell due 
generally 60 or 90, though sometimes 120, 
days after sight, and on presentation 
they were accepted. On arrival at 
Bombay thé goods were cleared by the 
appellants and warehousei in the Bank's 
name and under its control. 

Ofthese drafts there are in all 48, to 
which this appeal refers, 25 drawn by 
the first-named firm, 20 by the second 
and 3 by the third. Their aggregate 
amount was £24,118-10s, The amount of 
those drawn against goods shipped to 
Bombay was £19,753 lys. 4d. The rest 
were drawn against Karachi gcods and 
are not now in question. 

The Bombay drafts were not pre- 
sented for payment on their due dates 
for reasons to be presently mentioned, 
When ultimately presented at later dates, 
they were dishonoured, except to the extent 
of £274-12s.-10d. and thereupon the re- 
spondents, as holders, sued the acceptors 
on the dishonoured bills. At the trial, 
Shah, J., decided in favour of the acceptors 
and dismissed the suit. On appeal, the 
Appellate Division of the High Court of 
Bombay reversed his decree, but gave the 
kasan a leave to bring the present ap- 
peal. 

On July 26, 1920, when most, but not all, 
of the drafts had been already accepted, 


“Messrs: Royle & Binns wrote to the rega 


pondents’ London office, quoting a cable- 
gram from the appellants to themselves 
stating in effect that one-third of the piece 
goods market at Bombay had been destroy- 
ed by fire, and requesting accerdingly that 
the best arrangement possible should be 
made with the Bank to “extend duration” 
of all their drafts for two or three months, 
Messrs, Royle & Binns added that they 
supposed Messrs, Pestonji & Co., wished for 
this indulgence because the fire would 
cause a dislocation of business. No doubt 


‘importers, anticipating that the goods they 


had bought would not readily be disposeq 


126 
of during the period of usance of the bills, 


wished to have it extended soas to avoid. 


being out of pocket to an unforeseen extent. 
Messrs. Royle & Binns added "we are quite 
willing to comply with’ their request,” 
subject, of ceurse, to the respondents’ 
consent, but they made two stipulations, 
first, that interest accruing for any exten- 
sion of time beyond the date of maturity 


of the drafts should be chargeable to: 
Messrs. Pestenji & Co., and, second, that. 


this arrangement should not apply to 
pds for Karachi, where there had been no 

e, 

The London office, having assented to the 
suggestion made by Messrs. Royle & Binns, 
instructed their Bombay branch accord- 
ingly to “extend all outstanding bills” for 
periods which varied and ultimately were 
followed by further extensions, the details 
of which are not now material. A closely 
similar course was followed between the 
Bank and.. Messrs, Davies “Black & Oo. 
and Messrs. Wilkinson & Warburton, Ltd, 
For whatit may be worth, slightly different 
expressions were used by the Bank's 
Bombay branch in advising the appellants 
of the instructions they had received from 
London and of thé course they had taken. 
They spoke of “extending the usance,” 
“extending the due date,” “extending the 
dates of payment” and “extending the dates 
of maturity,” but in all cases they reférred, 
generally by date ‘or other particulars, to 
the bills originally drawn. Messrs: Peston- 
ji were seemingly content with all these 
expressions alike, for after all they had got 
what they had asked for. Their Lordships 
think that these variations, both in the 
language of the communications and in 
thelength and number of the extensions, 
are of no importance for present purposes. 
°” In ordinary course, the clerks at the 
respondents’ Bombay branch affixed the 
necessary revenue stamps. to drafts 
before presenting them for acceptance 
and also, as a general rule, though not 
invariably, stamped the word “Due” 
on the top right-hand corner of the draft 
and after acceptance added to it the 
date for presenting the bill for payment 
according to its usance with the days of 
grace added. When the duration of a 
bill was extended, they usually struck 

through this marginal date and substitut- 
' ed the extended: date, and repeated this 
process twice or three times, according 
to the number of extensions arranged, but 
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in g number of cases no date was put 
in the margin of the acceptance, even 
though its duration was extended. 

The Indian Stamp Act provides by 
8. 14 that “no second instrument charge- . 
able. with duty’ shall be written upon - 
a piece of stamped paper, upon which 
an instrument chargeable with duty has 
already been written, and by s. 35, “no 
instrument chargeable with duty shall 
beadmitted in evidence for any purpose 
e . . unless such instrument is duly 
stamped.” The respondent Bank, having 
In every case affixed the necessary re- 
venue stamp to the bill, when it was 
accepted, did not in any case affix an- 
other. $ 

Accordingly, at the trial, the present 
appellants contended that the arrangements, ' 
made in London and detailed above, con- 
stituted in each case a discharge of the- 
bill sued on; that any alteration of the 
memorandum as to the due date made 
on the top right-hand corner ofany bill 
constituted a material alteration of the. 
bill, which in law avoided it, or which 
in the alternative, produced the result, 
that there was thereafter a second’ 
instrument, chargeable with duty, written 
on the original piece of stamped paper 
which, however, not being further stamped 
was wholly inadmissible in evidencé. Ac- 
cepting these submissions, Shah, J., held 
that, by the arrangements made by the 
parties dehors the bills, they ewere dis- 
charged, although this defence had not 
been included among the appellants’ volu- 
minous pleas, and that, by noting in the 
margin the changes in the duration re- 
sulting from their arrangements, the re- 
spondents’ clerk had written:in each case 
on a piece of stamped paper, already 
bearing a Bill of Hxchange, a second in- 
strument, which was chargeable with duty. 
It followed that, not being re-stamped, 
each such bill was inadmissible and was 
rejected, and the learned Judge madea 
decree in favour of the present appellants. 
On appeal, this view was rejected by 
the High Oourt, who held that there 
was neither a discharge nor a material 
or any alteration in the bills, and that 
no new chargeable instruments came into 
existence on paper already stamped, 80 ås 
to require a further stamp. 

The appellants’ ease at their Lordships’ 
bar wa3,,in the first place, onsof discharge 
by mutual consent of the drawers, endorsers, 
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and acceptors of the Billsof Exchange. 
As a matter of business, this would be 
a remarkable, not to say a unique, bar- 
gain. The Bankers having the goods against 
which the Bills of Exchange were 
drawn already warehoused in their names, 
were in a position to realise them on the 
dishonour of the bills, as ultimately they 
did, but, by assenting to the postponement, 
they suspended their right to realise forth- 
with, and eventually the goods proved 
to be insufficient to cover the bills. Oon- 
sidering that they were to get nothing in 
return for this, it might have been expected 
that, between business men, enough had 
been conceded. _ 

The result, however,-of an agreement to 
discharge the bills would be this. Instead 
of having in their hands negotiable io- 
struments, capable of being endorsed 
away or of being summarily sued upon, 
they would now be Bankers, who 
had made advances by discounting bills, 
and yet had no bills to deal with; Bank- 
ers, who had given up aright of re- 
course against the drawers, though getting 
nothing in return; Bankers, looking only 
to import merchants, who had not even 
given a written undertaking to pay, and 
to Manchester piece-goods imported into 
Bombay on an embarrassed market. Every 
word in the written or cabled communica- 
tions negatived any such intention. An 
extension pf time with a continuing li- 
ability on the old bills was spoken of; 
interest payable by the acceptors was 
mentioned, on the footing that the ; amounts 
of the old bills would bedue, and long 
overdue, before payment could be obtained 
and, instead of the holders being left with 
three inconvenient remedies--an action 
in Bombay against the acceptors, another 
in Manchester against the drawers, and 
a series of selling operations in the Igdian 
piece-goods market—it was plain that the 
respondents were supposed to be still in 
their. old position, subject only to giving 
time with the assent of all other parties 
to the bills, who, at the time, were con- 
cerned, The appellants’ proposition only 
needed tobe stated, and its impoassibi- 
lity became apparent, No such agreement 
arose. ‘ X 

As to the material alteration, the answer 
is that the bill itself was not altered at 
all. Of course, if the due date on the face 
of the bill had been altered, the alteration 
would, have been material, but what was 
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done. did not, in fact, affect the bill, nor 
was it done with any suchintention. The 
date formed no part of the bill, nor did 
its alteration affect the contract. It was 
a. mere docket for office purposes. If a 
slip of paper, with the date on it, had 
been pinned on to the bill, the two 
holes made by the pin in the paper 
would have been no less liable to be call- 
ed an alteration. Reference may be made 
to the decisions in Brill v. Crick (1), Fansh- 
awe v. Peet (2), Suffell v. Bank of England 
(3) and Garrard v. Lewis (4). 

The appellants relied on International 
Banking Corporation v. Pestonji & Co. (5) 
in which, on closely similar facts, Kajiji, J., 
held that after the marginal note of the 
due date had been altered a new instru- 
ment was brought into existence which 
required a new stamp. The learned Judge 
says: — 

at is urged that on the face of it there 
is no alteration, that is to say, that the 
words ‘ninety days after sight’ are not 
struck out, and there is no alteration on 
the face of it, and the due date in red 
ink whieh is put on the top of the bill 
on the right-hand side, is made by the 
Bank in Bombay simply for their own 


' convenience, and itis a mere memoran- 


dum, and, therefore, that does not amount 
to an alteration on the face of it. I see no 
force in this argument. In my opinion, 
it amounts to an alteration............. Every- 
bpdy knew that the date of payment of 
these Bills of Exchange was extended by 
four months from the first due date. It 
must be held under these circumstances, 
that-the original bill was extinguished 
and a new bill was substituted in its 
place which was re-accepted and the due 
date of it was four months after the first. 
due date.” 

With the propositio3 quoted above, their 
Lordships are unable to agree and, unless 
the fact of re-acceptance. with the circum- 
stances under which it took place in that 
case, which are noi fully stated, introduce 
a sufficient distinction, they are obliged 


(1) (1836) 1 M. & W.232; 1Gale 441; 5 L, J. Ex, 
143; 1 Tyr. & G. 522; 15015. R. 419, 

(2) (1857) 26 L. J, Ex. 314; 2H, & N 1;5 W.R. 489; 
157 E. R. 1; 115 R. R? 395. 

(3) (1882) 9 Q. B. D. 555 at p. 567; 51 L. J. Q. B, 401; 
47 L. T. 146; 30 W. R. 932; 46 J.P. 500, 

(4) (1883) 10 Q. B. D. 30; 47 L.T. 408; 31 W. R. 

$ : 


(5) 86 Ind. Oas. 115; 27 Bom. L. R. 3l; A, I, R, 1925 
Bom. 187; 49 B. 351, : 
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to say that.in their opinion the case was 
wrongly decided. 2 s 
As tothe stamp objection no second in- 
strument, that is, no Bill of Exchange, 
was written on the old stamped paper at 
all. The old instrument remained un- 
affected, and nothing was added to or 
taken from it. The clerks had no in- 
tention of destroying their emplcyers’ 


remedies on the bills, nor had they any 


authority to do anything, except make an 
office docket -in the corner, ana from the 
two other essential parties to this sup- 
posed second instrument, the drawers and 
the acceptors, they had no authority at all. 
How far their docket might* have affected 
a new endorsee with notice of some col- 
lateral agreement between prior parties 
need not be considered, for there was no 
new endorsee, but it must not be taken 
that thére was any new and binding agree- 
‘ment or any new promise or any consider- 
ation for one. In their Lordships’ opinion 
the décision of the High Oourt of Bom-. 
bay in appeal was right and should be 
affirmed, and this appeal should be dis- 
miessd with costs, and so they will humbly 
advise His Majesty. 

K. J. R. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
T. L. Wilson & Co. 

Solicitors for the Respondents:—Messrs, 
Fladgate & Co. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
APPEAL FROM APPELLATE Decren No, 518 
oF 1925, 

June 20, 1927. 

Present :—Mr. Kotval, A, J.O. 
KALURAM AND ANOTRER— PLAINTIFFS — 
APPELLANTS 
versus 
MOHAN SINGH—Derenpant— 
RESPONDENT, 

C. P. Tenancy Act (XI of 1898), s. 41--C. P. 
Tenancy Act (I of 1920), s.6—Mortgage of occupancy 
holding without notice to landlord—Surrender by 
tenant-—-Enforceability of mortgage against landlord 
in possession, = 

Section 6 of the O. P. Tenancy Act of 1920 applies 
only to mortgages effected after the date of its 
coming into force. It does not do away with the 
‘voidability under cl. (1) of s. 41 of the O.P. Ten- 
ancy Act of 1898, attached to mortgages executed in 
contravention of that section, 


KALURAM T. MOHAN SINGH, 
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A person claiming under a. mortgage of an 
octupancy holding effected before the O. P. Tenancy 
Act of 1920 came into foree without notice to the 
landlord cannot, therefore, enforce such mortgage 
against the landlord in possession under a bona fide 


surrender, 

Appeal agajnst a  decres of the 
District Judga, Hoshangabad, dated the 
28th July, 1929, modifying that of the Sub- 
ordinate Judge, Second Class, Sohagpur, 


dated the 23rd December, 1924. 


Mesara. M. R. Pathak and S. A, Ghadgzy, 
for the Appellants. 
Mr. N. G. Bose, R.B., for the Respondent. 


JUDGMENT.—The plaintiffs, who are 
mortgagees -of an absolute o2cupancy 
holding and other property, sued the 
tetant and the landlord for foreclosure of 
the mortgage, The landlord was not a 
necessary party to the suit on the mort- 
gage as he claimed to be in possession by 4 
paramount title and pleaded that he was 
not bound by the mortgage in favour of 
the plaintiffs-appellants. However, the - 
plaintitis chose to proceed against him and 
sought and obtained a decision in the trial 
Oourt as to their mutual rights. Under 
these circumstances if would be too late to 
urge thatthe landlord should have been 
discharged from the suit, and the plaintiffs 
and the landlord here express their will- 
ingness to accept adjudication of their 
mutual rights in this suit. 

The lower Appellate Court has refused to 
pass a decree for foreclosure of the absolute 
occupancy holding and has dismissed the 
suit against the landlord. A decree has 
been passed against the tenant for fore- 


. closure of property other than the holding 


included in the mortgage. 

The position as between the plaintiffs- 
appellants who are the mortgagees and 
defendant-respondent No. 1, the landlord, 
is this. The plaintiffs hold a mortgage of 
an absolute occupancy holding executed by 
the tenant in 1919 before the new Tenancy 
Act came into force. The landlord is in 
possession under a surrender deed executed 
in1924 after that Actcame into force. The 
plaintiffs contend that the landlord is bound 
by the mortgage and unless he redeems 
the mortgage the holding should be fore- 
closed. The plaintiffs have, therefore, to 
prove tha their mortgage is enforceable 
against the landlord. ‘The mortgage to 
which s.41 of the Tenancy Act of 1898 
applied, was effected without notice under 
el, (4) of that section, and was, admittedly, 
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voidable at hia instance, Itis difficult to 
seo how the plaintiffs can seek to enforce 
such a mortgage against the landlord in 
possession under a bona fide surrender. 

The contention thate. G ofthə Tenancy 
Act of 192) renders the mortgage binding 
onthe landlordis untenable. The section 
obviously applies only to mortgages effected 
after the date of its coming into fores. It 
does not do away with the voidability 
under cl. (7) of s. 41, Tenancy Act of 1828, 
attached to mortgages executed in 
contravention of that section. It is not 
shown that the landlord's right or option 
to avoid the mortgage had ceased to exist 
or to ba exarcizable at the date of the 
suit. . . 

The appaal fails ani is dismissed with 
costa. 


A, Appzal dismiss2d. 


MADRAS HIGH COURT. 
ArrgaL Seit No. 21 oF 1925. 
February :, 1928. 

Present :—Justice Sir Kumaraswami 
Sastri, Kr., and Mr. Justices Railly. 

R. M. NAGARATHNA MUDALIAR 
AND OTHEKS— PLAINTIFFS— APPELLANTS 
versus 
5. M. OHEDAMBARAM OHETTIAR 
_ AND oTanks—~DBFaNDANTS—RESPONDENTS. 

Transfer of Property Act (1V of 1882), s. 53—~ 
Provincial Insolvency Act (V of 1920), ss. 58, 54— 
Alienation attacked both under s. 53 of the Transfer 
of Property Act and s. 54, Provincial Insolvency Act 
-—Civil Court, jurisdiction of, to sonsider both objec- 
tions—Agreement by insolvent to sell, whether can be 
specifically enforced against Official Receiver. 

A suit to setaside an alienation or to set aside a 
contract as being a fraudulent preference is not main- 
tainable in the Ordinary Civil Courts but can only 
be entertained by the Insolvency Court. [p. 140, col. 


Specific performanee being a relief which is 
discretionary and a relief which is granted only 
where parties come to Court with clean hands, 
circumstances which would render a transaction 
unfair and avoidable as a fraudulent preference 
would materially influence even a Civil Court in 
decreeing specific performance. [p. 131. col. 1.] 

Where the consideration for a sale is the dis- 
charge of the debts due to the vendee himself, s. 53, 
Pa of Property Act has no application. [p. 136, 
col 1. : . 

As regards the question of fraudulent preference 
the real point for consideration is what was the 
dominant motive of the transfer. Where a debtor 
acts under’ pressure of his creditor gnd gives 
security, the case is taken out of the category of 
cases Ofefraudulent preference, [p. 136, col. 1.) é 
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Specific performance of an agreement to sell can 
be Pa roed against a trustee in bankruptcy of the 
vendor. [p. 136, col. 2.] 

Per Reilly, J.—Section 53, Transfer of Property 
Act. in so farasit deals with defeating or delaying 
creditors, is aimed, not at a debtor who chooses 
to prefer one creditor to another, to transfer his pro- 
perty in satisfaction of one debt rather than another, 
but at adebtor who transfers his property with the 
object of screening it permanently or temporarily 
from all his creditors, who uses the transfer as a 
cloak to preserve the benefit of the property for 
himself or for some person in whom he is interested 
instead of letting it go towards the payment of any 
of his debts. [p. 137, cols. 1 & 2.] 

Appeal against a decree of the Court 
of the Subordinate Judge, Negapatam, in 
O. S. No, 820f 1920, 

Messrs. S. Varadachariar and K. Bala- 
subramania Iyar, for. the Appellants. 

Messrs. T. R. Ramachandra Iyer, S. Sub- 
ramania Iyar, K.S. Jayarama Iyar and 
K. S. Desikan, for the Respondents.. 

JUDGMENT. oe 

Kumaraswami Sastri, J.—This 
appeal arises out ofa suit for specific per- 
kaa ae 
fendants Nos. lto6& = = 

The case for the plaintifis is that de- 
fendants Nos. 1 to 3 were carrying on 
business as merchants, that there were deal- 
ings between the plaintifs and defend- 
ants Nos. 1 to 3, such dealings consisting 


-in the plaintiffs advancing moneys to the 


dants and also standing - sureties 
eae in the Bank of Madras, that, 
about the date of the agreement to sell 
ewidenced by Ex. A, about Rs, 18,000, 
was due to the Bank in respect of the 
suretyship transaction, that Rs. 8,000 odd 
was due to the plaintiffs themselves by 
defendants in respect of moneys given 
as loans, that the defendants wanted 
money to pay some other pressing debts 
and asked for a loan and that Rs. 8,000 
was advanced in cash and that for this 
sumof Rs. 35,000 made up of these transac- 
tions referred to, the defendants executed 
a promissory note filed as Ex. B in the 
case and anagreement to sell 10 velis of 
land evidenced by Ex. A in the case, the 
agreement being that, ifthe amount due 
on the promissory note, Ex. B was not 
paid inone month, the lands specified in 
Ex. A covering about 10 velis should be 
sold for the consideration of Rs. 35,000. 
Defendants Nos. 1 to 3 were adjudicated 
insolvents and the Official Receivers have 
been brought on the record. The Official 
Receivers arethe 7th and 8th defendants 
in thecase, 5th and Gth defendants are 


a 


filed by plaintiffs against de-. 
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attaching creditors and the 4th defendant 
is the minor brother of the 3rd defendant. 
The Ist defendant was ex parte and the 
plea of the 2nd and 3rd defendants was 
that, as there was no consideration for 
the agreement, it was not binding on 
them. It was pleadad that there was a 
variation, a material alteration in the agree- 
ment Ex. A, that the original agreement 
‘which stipulated six months for payment 
was altered into one month. Itis con- 
tended that that alteration vitiates the 
transaction and makes the contract unen- 
forceable. It is also pleaded that the 
transaction was a transactione which was 
entered into not bona fide but to defraud 
creditors and that the agreement cannot be 
specifically enforced because it was in fraud 
` of créditors, 

The Subordinate Judge found that there 
was full consideration for this document. 
He also finds that there was no altera- 
tion and that, although six months was 
originally mentioned in the document, ‘it 
was before execution altered into one 
month but he is of the opinion that the 
transaction evidenced by Ex. A cannot 
be enforced as, in his view, although the 
full consideration passed, the transaction 
‘was entered into with a view to defeat, de- 
fraud and delay creditors. It is notclear 
from his judgment whether he relies on 
s. 53 of the. Transfer of Property Act or 
s. 54 of the Provincial Insolvency Act. 
.The remarks in the concluding portien 
of his judgment seem to imply that he 
had these two sections in view. He dis- 
missed the suit for specific performance 
but passed a decree for Rs. 35,525 against 
defendants Nos. 1 to 3 personally and the 
joint family properties of the 4th defend- 
*ant, Against this decree the plaintiffs have 
appealed. 

: The main grounds of appeal are based 
on the findings of fact that consideration 
was paid intulland thatas the document 
was not fraudulently altered, there was no 
question of its being invalid under the pro- 
visions of s. 53 of the Transfer of Property 
Act and that as regards s. 54 of the 
‘Provincial Insolvency Act the matter was 
, one which could not be decided by a Civil 
Court, it being entirely within the Province 
of the Insolvency Court toset aside the 
transaction, ifthe csse fell within s, 54 of 
the Provincial Insolvency Act, that in any 
view, there is nothing in this case to 
-gupport the inference that the transaction 
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wis one which was liable to be set aside 
as a fraudulent preference coming under 
8, 54 of the Provincial Insolvency Act. 


We may dispose of the conten- 
tion as regards the jurisdiction -of 
the Court under s. 54 of the Pro- 


vincial Insolvency Act shortly. If the 


-suit were one to set aside an alienation 


or to set aside a contract as being a 
fraudulent preference, it is clear from 
Official Assignee of Bombay v. Obla 
Kuna Muna Sundarachari (1) which follows 
the earlier decision in Official Re- 
ceiver of Coimbatore v. Palaniswami Chetti 
(2) the Subordinate Judge would have had 
no‘jurisdiction to set aside ths alienation 
as “a fraudulent préference. It is argued 
by Mr. Ramachandra Iyer that this ob- 
jection as to the competency of the Sub- 
ordinate Judge to enter into the details 
of the transaction to ascertain whether 
it was a fraudulent preference or not is 
not open to the appellants by reason of 
their conduct in an application filed be- 
fore the District Judge under the Pro- 
vincial Insolvency Act to set aside the 
transaction under s. 54. It is argued 
that they appeared before the District 
Judge and stated that, as a civil suit 
was pending before the Subordinate Judge 
raising all the issues that were then 
sought to be raised before the District 
Judge, this petition was incompetent. The 
District Judge dismissed the epplication 
on the ground that the issues raised 
before him were covered by the issues 
in the Subordinate Judge's Court, It is 
contended that having got that petition 
dismissed, it is not open to the plaint- 
iffs to say that the Sub-Court had no 
jurisdiction to go into the transaction so 
far as it could be said to be a frau- 
dulent preference and, therefore, voidable 
on that ground, Mr. Ramachandra lyer 
also states that, the suit being one for 
specific performance of a contract, the ` 
Court would not grant a decree for specific 
performance where the facts show that 
it was one which could be avoided as 
a fraudulent preference, there being no 
equity in such a transaction in favour 
of the plaintiff who seeks specific per- 
formance ef the contract. With regard 


(1) 102 Ind. Cas, 702; (1927) M. W. N. 684; 25 L. 
W. 813; 53 M. L. J. 209; 38 M. L, T. 401; (1927) M. W. 
N. 685; 508M. 776. 

(2) 88 Ind. Oas. 934; (1925) M. W. N. 672; 49 M, I, . 
203; A, J, R. 1925 Mad, 1051; 48 M. 750 °° 
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to the first objection, -it does not appear 
from the record that the plaintiffs did 
anything which prevented the District 
Judge from going into the question of 
fraudulent preference. ‘The opposition of 
the plaintiffs was to stay the suit which was 
being part heard in the Subordinate Judge's 
Court on the ground that an appli- 
cation was being made to set aside the 
transaction as a fraudulent preference. 
Reading the counter-petition and the affi- 
davit carefully, it seems to me that all 
that the plaintiffs said was that the peti- 
tion was put in unnecessarily late, the 
written statements having been filed in 
‘1920 and issues framed and that there 
was no provision of law for staying the 
proceedings in the Subordinate Judge's 
Court. Tne Official Recaiver in his applica- 
tion expressly stated that the application 
to set aside the transaction as a frau- 
dulent preference was not cognizable by 
the Subordinate Judge’s Oourt and Official 
Receiver of Coimbatore v. Palaniswami 
Chetti (2) was a clear authority for the 
Official Receiver'’s view. Itdoes not appear 
why the District Judge dismissed the 
whole application instead of investigating 
the question as to whether it was frau- 
dulent and dismissing the application in 
so far as it wanted to stay the suit 
before the Subordinate Judge. However, 
he dismissed the whole application but 
it is dificult to say that anything that 
the plaintiffs did invited that decision 
having regard to the careful way in which 
the counter-petition was drafted. However, 
on the second point raissd by Mr. Rama- 
chandra Iyer, we think that we cannot 
shut our eyes to circumstances which 
would render the transaction a fraudulent 
preference. Specific performanse being 
one which is discretionary and a relief 
which is granted where parties céme to 
Court with clean hands, circumstances 
which would render a transaction unfair 
and avoidable as afraudulent preference 
would materially influence the Court io 
decreasing specific performance. Mr. Varada- 
chari states that ha dogs not object to 
the Court deciding the question even under 
s. 44 of the Provincial lnsolvency Act and 
he does not raise any questioa as regards 
the jurisdiction as he wants some finality 
for this litigation which has been going 
on forseveral years. Under thəs3p circum- 
stances Mr, Ramachandra Iyer also states 
that ho was nọt anxious to shyt out the 
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question, We have, therefore, gone into 
the evidence having regard to both the , 
aspects of the case and arguments were 
addressed to us on both sides, one side 
impeaching the transaction both under 
s. £3 ofthe Transfer of Property Act and 
54 of the Provincial Insolvency Act and 
the other side supporting iton the ground 
that it does not offend against either of 
the provisions of either Act. 

The question we have got to determine 
is whether this is a transaction of which 
specific performance ought to be enforced. 
As I said_ before, the Subordinate Judge 
finds that” the promissory note and the 
agreement Exs. A and B are fully sup- 
ported by consideration. 

In para, 13 of his judgment he states, “that 
Ex. B was fully supported by considera- 
tion cannot be gain said at all. It is 
proved by Exs. A and B and by the 
plaintiffs’ accounts and by the accounts 
proved by the plaintiffs’ witnesses Nos. 3, 
6,11 and 12 (Exs. D,E, P and R) and 
by the oral evidencein the case and thera 
ig no evidence whatever contra.” 8o 
far as the debt due to the plaintiffs is 
concerned their account book, Ex. M shows 
the amount which was due and so far 
as the debt due to the Bank is con- 
cerned Ex. H which is the account 
of the Bank shows that Rs. 18,000 
odd paid in cash on the date of Ex, 
B, Rs. 5,000 was paid to one creditor and 
“Rs. 400) to another creditor and Rs. 100 to 
two others. It is stated for the respondents 
that the plaintiffs have not proved that the 
balance was applied to discharge the debts 
but the plaintiffs are not under an obliga- 
tion to provethe application of the money. 
The defendants if they wanted should 
have adduced evidence to show that some 
portion of the money was not paid to the 
defendants. As the Subordinate Judge 
has pointed out there is no evidence on the 
side of the defendants to show that any 
portion of the Rs. 8,000 was not paid, The 
position, therefore,on the date of Exs. A 
and B was this. About Rs. 18,000 odd was 
due to the Imperial Bank of India, Madras, 
which the plaintiffs guaranteed, Rs. 8,000 
odd was due by defendants Nos. 1 to 3 in 
respect cf dealings they bad; on the date 
of Ex. A, Rs. 8,000 were paid to meet 
certain pressing debts of the Ist defendant. 
The evidence, is that some creditors were 
pressing for payment of money, that the 
lst defegdant said he would get money 
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; and pay them and the money was paid 
| out of the moneys which the lst defendant 
got from. the. plaintiffs. As regards the 
Imperial Bank of India the evidence is that 
. the Bank was pressing for payment. This 
appears from the- evidence of P. W. No. 7 
-who says that the Bank was ‘sending word 
that the money was due, that they made 
.two or three demands and that thereupon 
‘he in turn asked the Ist defendant, the 
principal debtor, to pay the Bank. It 
appears from the letters Exs. G-1, G-2 and 
'G-3 that demands were made for a period 
‘of two months before Ex, A. Exhibit G-1 is 
dated 12th May,.1920, and there he says: 
“Ihave been. informed that it is more 
than six months since you took (a loan of) 
Rs. 10,000, on: my signing as surety and 
that that money should be paid. You 
should treat this card asa telegram and 
bring and pay.the amount forthwith. You 
should come with money without being 
indifferent in this matter". Two months 
before this transaction in Ex. G-1 it is 
pointed out to the defendants that the 
Bank was pressing for payment. It also 
appears from.Hx, -G-1 that the lst defend- 
ant was „surety. to, the plaintiffs for 
Rs. 5,000 and he said he would pay it. 
In Ex. G-2 he.: says that he is going to pay 
the money on the next day. As regards the 
amount which the defendants had to pay he 
says, “has your money been paid? Please let 
me know at.once of the fact of the money 
having been paid.: You should not bee 
indifferent -in:,the. matter.” On the 15th 
July, 1920, Ex.G-l, it appears that the 
plaintiffs were. pressing the defendants to 
pay the money into the Bank and not be 
indifferent in the matter. Oa the 15th 
July, 1920, Ex. G 3 runs as follows: “Now 
1" signed as surety to enable you to take 
money from the Madras Bank here, As 
you failed to pay money towards it as per 
thavanat -(instalments) some unpleasant 
words passed from: the Bank here, which 
pained.me a-good deal. You should not 
only pay the amount to the Bank forthwith 
but also send up-:at once Rs. 7,923-2 0 the 
amount due by; you according to accounts 
and interest. If.you fail to pay the amount 
to the Bank in connection with the above 
matter and tosend the amount dus to me 
according to accounts, you will afterwards 
come to know of the ill-feelings and 
misunderstanding resulting therefrom, 
This isa strict warning (to you)”, When 
those letters were put in, the only objec. 
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time. Itis not disputed that these letters are 
taken from the press copy book of the 
plaintiffs and there was no suggestion that 
the letters were not sent on the dates 
they purport to bear but were subsequent 
fabrications press copied in the book to 
-create evidence. When the 3rd defendant 
was in the witness-box there was no sug- 
gestion made that he did not receive the 


-letters nor is it anywhere stated nor was 


any objection taken that they were fabricat- 
ed. The only objection taken was that 
they were produced late. The Subord- 
inate Judge noted the fact and under 
the circumstances of the case he was pre- 
pared to admit them. Mr. Ramachandra Iyer 
argues that the evidence of P. W. No, 9 shows 
that the letter Ex. G3 wasa fabrication 
that P. W. No. 9 states that four days 
before Ex. A there were negotiations for 
the discharge of the debts by the execution 
of a document and that it is unlikely 
that on the 15th of July there would have 
been this letter, a written evidence of the 
negotiations going on: We may state 
that the witness was examined about three 
years after the transaction and everything 
depends upon the words “four days." lf 
it is exactly four days there is some force 
in the argument of Mr. Ramachandra 
lyer. If it is three days, it loses ail its 
force. In the absence of any suggestion 
that the letters were, in fact, not sent to 
the defendants, I do not think it will be 
proper to take one: sentence of astatement 
and build up an argument that Ex, 
G-3 is nota letter sent to the defendants 
and, therefore, not a letter which we can 
treat as evidence of pressure brought to 
bear upon the defendants. Exhibits G-1, G-2 
and G3 and the evidence of P. W. No.7 
show that at least for acouple ef months 
before the date of Exs, A and B the plaint- 
iffe were pressing- defendants Nos.1 to 3 to 
discharge the debt to the Bank and find- 
ing that they did not do so in Ex. 
G-3 they threaten unpleasant consequences 
if the money was not paid. We also find 
that prior to Exs. A and B some creditcrs 
of the defendants Nos. 1 to 3 were press- 
ing them for payment and the defendants 
contemplated raising a loan from the 
plaintifis and discharging their pressing 
debts. As regards the financial position 
of defendants Nos. 1 to 3, at the time, 1t rests 
on the oral, evidence in the case and 
aleo Exs, Q, Y and Y-1 which are the, 
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petitions in the insolvency. Exhibit G 
is the counter-petition ‘put in by the 3rd 
respondent, Somasundaram Chettiar in the 
insolvency matter. He states under what 
circumstances he executed Exs. A and B. 
Hs says, “To avoid a Suit by the Bank 
and to avoid the loss of credit of the said 
two merchants in the said Bank, the said 
surety offered to pay the amount to the 
Bank only cn condition the said agree- 
ment was executed. The lst respondent's 
trade was going on at the time and so to 
avoid the loss of credit with the Bank in 
respect of both the said persons, the said 
agreement came into existence. The Ist 
respondent bagan to clear off the debts one 
by oneand was making arrangements,there- 
for, one of which was the agreement in 
question as stated above. It was for 
valuable consideration without any object 
of preferring one creditor to another, but 
in the usual course of discharge of debts.” 
Exhibit Y is ths counter-petition put 
in tha insolvency by the lst defendant. 
He states that Muniswami Mudaliar was 
surety for him from time to time in the 
Madras Bank, Negapatam, that in June 
last orso, a largesum of Rs. 20,000 fell 
overdue and to avoid a suit by the Bank 
and to avoid the loss of credit in the 
Bank (which was a serious matter for 
a merchant like|Muniswami and himself) 
he agread to pay the said Rs. 20,000 to 


the Bank only on condition of his exe-. 
cuting the agreement dated 18th July,. 
1920, mentioned inthe petition along with. 


his son and cousin. Then he says, “I was 
contemplating the clearing off of the debts 
one after another as statsd above and in 
fact doing so, one of which was the above 
arrangement. It was executed in the usual 
course of my honest discharge of the 
debts and was not fraudulent preference 
at all. The other transfers, etc., were also 
similarly not fraudulent preferencés. Ex- 
hibit Y-lis the counter-statement by the 
2nd respondent Nataraja Chettiar. He also 


makes allegations that “Rs. 20,000 fell over-. 


due by the lst respondent to the Madras 
Bank of Negapatam. * * 

* + To avoid a suit by the 
Bank and to avoid the loss of credit of 


the said merchants in the said Bank, the. 
said surety offered to pay the amount to. 
. the Bank only on condition the said agree- . 


ment was executed. The ist respondent's 
trade was going on at the timgand so to 


avoid the-loss of credit in the Bank the. 


NAGARATHNA MUDALIAR V, OHADAMBARAM UBETTIAR, 


133 


said agreement came into existence. The 
lst*respondent began to clear off the debts 
one by one and was making arrangements 
therefor........cscsceeeeeees 7 may state here 
that the insolvency proceedings were ori- 
ginated by an application by a creditor 
to adjudieate defendants Nos. 1 to3 and not 
by any petition by the defendants’ for the 
benefit of the Act, and in that petition 
the adjudicating creditor had to state acts 
of insolvency and he charged this agree- 
ment as an act of insolvency. What we 
have also to seeis what was the attitude 
taken by defendants Nos.1 to 3at that time 
and also the circumstances under which 
they - had’ to execute the document. 
Returning to the oral evidence, the evidence 
is that defendants Nos. 1 to3 had about 
40 velis of land which according to the 
evidence, was worth something between 
14 to 14 lakhs. The lands agreed to be 
sold were ten out of the forty velis, the 
price being Rs. 35,000. The Subordinate 
Judge finds and-there is evidence to 
support the finding that the price of 
Rs. 35,000 was a fair price for the lands and 
it is not seriously disputed in appeal 
that that finding is incorrect. Besides 
these lands they had Rs. 40,000 moveables 
and 8 or 10 houses besides outstandings 
for the firm was carried on at Colombo 
and Rangoon and in Negapatam and Tala- 
nair to the extent of about half a lakh, 
the debts amounting according to some 
witnesses between 23 to 3 lakhs. It can- 
“not be said having regard to the assets 
and liabilities at that time, that the position 
of the defendants was hopeless that in- 
solvency was a matter of course. No 
doubt these lands were not liquid assets 
which could be used at once but it seems 
to us, having regard tothe position of the 
parties, that defendants Nos, 1 to 3 were 
not in hopeless 4 condition so as to preclude 
us from doubting whether they” could 
have hoped by raising loans to’ carry on 
the business. The evidence in Exs. 
G,Y and Y-1 is that they did expect to 
carry on business, hoped to pay off the 
pressing creditors and to continue the 
business. 
case where we can say that the position 
was practically hopeless and that at the 
date Ex. A it was known to everybody 
that insolvency was inevitable, As regards 
the financial position of defendants Nos. 
l to 3, we may state that defendants Nos. 1 
to 8 have been contesting the adjudica- 


This is not, in our opinion, a’ 
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tion matter and their case has been thet they 
are ‘not insolvents and that the adjudication 
ought not to have been passed. No doubtit is 
true that the lsat defendant went away 
to Karaikal but it appears from the evi- 
dence that shortly after, i. e., about a month 
after Exs. A and B there wasa meeting of 
ereditors,that some proposals were made 
to discharge the debts but as the creditors 
rushed into Court and several suits were 
filed to recover about Rs. 70,000, they 
naturally prevented liquidation of these 
debts inthe ordinary manner. So far as 
the alteration of Ex. A is concerned the 
Subordinate Judge accepts the evidence 
of the plaintiffs’ witnesses who speak to the 
alteration having been at the time when 
it was signed and it was attested also by 
the lst defendant, Plaintiffs’ witness No. 1, 
the writer of Ex. A., P. W. No. 2 the plaint- 
iffe’ agent speak to this Ex. A and to the 
alteration. Plaintiffs’ witness No. 8 is a 
Vakil of the High Court practising in 
Negapatam. He was the Vakil for the 
plaintiffs’ father for some years, He says 
that his clerk Jagadisa Aiyar(P. W. No. 1) 
prepared Ex. A and he does not know 
personally aboutits execution and he says, 
“just after the lapse of 30 days after Ex. A 
plaintiff No. 1 consulted me, He said, ‘de- 
fendant No.1 has agreed to convey lands 
for Rs. 20,000 and is expecting money from 
Colombo to pay the balance’. He wanted to 
see that his rights under Ex. A were kept 
intact though a sale-deed was to be execut- 
ed fora portion of the lands. I told him, 
‘I will prepare another -agreement or a 
letter could-be taken from defendant No. 1, 
in respect of the other lands.’s I saw the 
original agreement (Ex. A) at that time. 
This is the agreement Ex. A. The altera- 
tion found in it was there then. 1t was 
because Ex. A specified a month, plaintiff 
No. 1 wanted his rights tobe kept intact 
though some lands were to besold to him 
for Rs. 20,000.” I may state that there is 
nothing in the witness’s cross-examination 
to suggest that he is not speaking the 
truth or to discredit his evidence. Turning 
to Ex. A ilself we find that the alteration 
has been initiated by the Ist defendant 
and it is difficult to see any trace of any 
subsequent alteration. The-ink of the 
signature of the Ist defendant and 
other defendants and the line added 
and the alteration of six months in- 
to one month appear to be in the 
same ink, the case of the plaintiffs’ 
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witngsses being that the alteration was 
made at that time. Let us see what the 
defendants’ case is on the matter. The 
defendants’ clerk, D. W. No. 10, says that 
soon after the expiry of one month the 
lst plaintiff took the document to the ist 
defendant at Karuthattangudi and asked 
him to make the alteration of six months 
into one month, that the Ist defendant 
said that the value of the land was a little 
low, that he thereupon promised to pay 
him Rs. 5,0U0 in consideration of this 
alteration being made, that a promissory 
note was executed andthat he thereupon 
sent the plaintiff on with the money to 
the 2nd and 3rd defendants at Talanair and 
that 2nd and 3rd defendants refused to 
accept the money and make the alteration. 
We may state that in the written state- 


ment the 2nd and 3rd defendants do not say ` 


anything about the alteration. The story 
was not set up or a subsequent attempt 
to alter the terms of the document. The 
3rd defendant was examined as D, W. 
No. land he is not asked a word about 
this attempt to alter the document. On 
the evidence as it stands, it is difficult 
to see that we should discredit the evi- 
dence of P. Ws. Nos. 1, 2 and 8, the Vakil of 
the High Oourt and hold that there was 
a material alteration of the document, or a 
fraudulent alteration of the document. 
The lst defendant admittedly initialled the 
alteration and it cannot be said thatitis a 
fabrication and that the document is a 
forged one in thesense it is altered and 
the initials forged upon the document. 
The Subordinate Judge believes the evi- 
dence of P. Ws. Nos. 1, 2 and * as regards 
Ex. A having been altered at the date of 
the execution, six months being changed 
into one month and we see no reason to 
differ from him on this point regard being 
specially had to the earlier statement made 
by the &efendants themselves. As regards 
the fraudulent preference, it is material to 
consider the nature of the transaction, 
Now; in this case, all that the plaintiffs got 
was apromicsory note for Rs. 35,0u0 and 
an agreement to sell the lands in one 
month ifthe money was not paid. If, as 
it is alleged, the defendants were hope- 
lessly insolvent and the plaintifis knew of 
it and this is*merelyan attempt to get a 
fraudulent preference, itis difficult to see 
why the transaction should have taken 
this particglar form which really did not 
put the plaintiff outof danger. There was 
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always the probability of the defendants 
executing a sale-deed to somebody . else in 
which case if the vendee had no notice of 
the agreement to sell under Ex, A the 
plaintiffs would get a decree for money 
against the defendants which will put them 
only inthe position of simpls creditors. 
There is also the danger if the defendants 
were then so involved, of any creditor ad- 
judicating them as insolvents within the 
one month and then there was the danger 
of the defendants themselves applying for 
the benefit ofthe Insolvency Law and not 
executing the sale-deed. In fact, there was 
admittedly a pressing debt due to the Bank 
atthat time and the defendants wanted 
also money to pay some of the pressing cre- 
ditors. The fact that this transaction took 
this form suggests, rather that when the 
defendants wanted some more money the 
plaintiffs found that the Bank’s debts were 
not paid and they were called upon to pay 
ag sureties and so did not want to'risk any 
more money unless they had some security 
for the debts already due and the money 
they were about to pay. The fact that six 
months was originally talked of as the 
period of payment suggests that the defend- 
ants hoped to tide over the difficulties and 
pay the money. Of course the plaintiffs 
were not willing to give such a longtime 
but there again it looks as if the transaction 
was one not of fraudulent preference but 
a transaction where persons no doubt in 
difficultiés wanted more moneys to discharge 
their debts and their creditor was not will- 
ing to rely on their mere promiss but 
wanted security. Ifafraudulent preference 
were intended, it seems to me that they 
would have executed a sale-deed or a mort- 
gage deed sothat the whole transaction could 
have been put through in a day because, if 
the partieswere willing, there being a complet- 
ed transaction, there willbenofurther trou- 
ble at least from the defendants. The Subor- 
dinate Judge suggests that the defendants 
did not want tha publicity of registration 
at that time butit is difficult to see how: it 
could have stood in their way. Registra- 
tion at that time was much safer than regis- 
tration ofa sale-deed executed a month 
afterwards for, if it is true, as is contended 
for the respondents that the defendants 
were in great difficulties then anything 
might have happened betwean the agree- 
ment andamonth, Registration could not 
be kept secret a month from tle date of 
Ex, A and it is difficult to see what advant- 
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age’ would have been claimed by the plaint- 
iffs by simply getting the document Ex. A 
and then having to get another document 
a month afterwards which would have to be 
registered then. I donot think that motive 
can count for the form which the transac- 
tion took, Publicity will have to be faced 
whether at the date of Ex. A or one month 
afterwards. E 

Having regard to the nature of the trans- 
action we do not think that it can be said 
that it was merely an attempt to give the 
plaintiffs a fraudulent preference over the 
other creditors. I may also state that there 
is not a case where the whole assets of the 
creditors aré placed at the disposal of the 
transferee so as to leave thea nothing to 
carry on but only a case whers at the besta 
fourth ofthe lands was sold leaving three 
fourths to the creditors and also other assets 
with which they could carry on business. 
It is also not acase where there has been a 
sale of valuable property for low considera- 
tion asis often the case in the case of 
fraudulent preference or transactions. 
There are several elements wanting in this 
case which are found in cases where transac- 
tions have been set aside on the ground of 
fraudulent preference. It cannot be said 
that there was no demand or no pressure for 
the reasons already given because Ex. G 
series and the evidence of P. W. No.7 show: 
that there were demands being made. It 
may also be said that the plaintiffs knew 
that the position of the defendants was so 
hopeless that pressure was only a cloak to 
hide a voluntary transfer of properties in 
their favour. The Subordinate Judge 
thinks that Ex. T which is a letter request- 
ing a loan of Rs. 2,000 promising to re-pay 
it with interest at 18 percent. in 2 weeks 
shows plaintiffs knew that Ist defendant 
was paid up: The Subordinate Judge for- 
gets thatthe loan was given and that if 
plaintiffs knew that defendants were hope- 
lessly insolvent or unable to pay their debts 
they would not have lent Rs, 2,000. The 
fact that the loan was granted is the best 
evidence of the plaintifis’ belief that though 
defendants were in financial difficulties they 
were not unable to pay their debts. 
The form of the transaction, as I said 
before, was not one which a person who was 
intending to take a transfor of the proper- 
ties on the verge ofinsolvency would have 
entered into. tare 

So far asthe law on the subject is con- 
cerned, I think that several of the case 
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cited proceed. on the facts in those’ cases 
which as found. attract the applicatioh of 
the general principles as to whether a trans- 
action is a itdnsaction intended to defeat 
the creditors or a transaction intended to 
give undué preference, As regards s. 53 of 
the Transfer of Property-Act on the findings 
in this case of the Subordinate J udge which 
we accept for the reasons given by us no 
case under s. 53 couldarise. A debt was 
already due tothe plaintiffs and it is clear 
that there is no case under s, 53, the ele- 
ments required to constitute a fraudulent 
transfer being`entirely absent in this case. 
We would only refer to the | decision in 
Musahar Sahu v. Hakim Lal (3) and Hakim 
Lal v. Mooshahar Sahu (4) from which 
Musahar Sahu v. Hakim Lal (3) was an ap- 
peal inthe Privy Council. As regards the 
question of fraudulent preference, the real 
question is what was the dominant motive 
of the transfer, or was it to give a pre- 
ference to one creditor over the rest. This 
point has been considered in Official 
Assignee of Madrasv. Mehta & Sons (5) and 
it is clear from that authority: that where 
a debtor acts under pressure of his creditor 
and gives security the case is taken out of 
the. category of cases of fraudulent pre- 
ference... Having regard to the facts, which 
we have already set up it cannot be said 
that- the dominant motive of the defendant 
in entering into an agreement was 
to prefer the plaintiffs and give them 
undue advantage over the other creditors, 
Wedo not think that the facts in thið 
case bring the caseeither within s. 53 of 
‘the Transfer of Property Act or a. 54 of 
-the Provincial Insolvency Act. We can- 
not refuse specific performance if in other 
‘waysitcould be granted merely on the 
ground that the transfar is one which 
gives plaintiffs a security which other 
creditors who were less diligent do not 
have. There is no finding and no sugges- 
tion that there was any undue influence 
or any fraud between the plaintiffs and 
. defendants Nos. 1 to 3 and no circumstances 
have been invoked which would render a 
contract between two normal individuals 


(3) 32 Ind. Cas. 343; (1916) 1 M. W. N. 198; 30 M. L. 
J. 116; 3 L. W. 207; 20 0. W. N. 393; 14A. L. J. 198; 
19 M. L. T, 203; 23 O. L. J. 406; 18 Bom. L. R. 378; 43 
0. 521; 43 L A. 104 (P.O). 

(4) 34 C. 999; 110. W. N. 889; 60. L. J. 410. 

. (5) 49 Ind. Oas. 968; 42 M. 510; 36 M. L. J. 190; 25 
M. L. T. 265; (1919) M. W. N, 293, i 
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unenforceablein a Oourt of Equity. No 
doubt the subsequent adjudication has 
raised complications but, as observed 
before, there is nothing to show that this 
offends against eijher the Transfer of Pro- 
perty Act or Insolvency Law. 

It was argued by Mr. Jayarama: Iyer 
forthe 5th defendant that the Court 
ought not to give specific performance be- 
cause ofthe insolvency and the vesting 
of the property in the Official Receiver, 
His argument shortly is thatthe Offcial 
Receiver is nota representative-in-interest 
of the insolvant that a decree for specific 
performance can only be granted against 
the persons entering into the contract or 
theis representatives-in-interest and, not 
falling within those two categories, the _ 
Oourt ought to refuse specific performance. 

I think it difficult to follow this argument 
the result of which will be that all 
contractsenforceable against the insol- 
vent at the date of his insolvency would 
cease to be enforceable against the Official 
Receiverin whom the properties vest by 
reason of insolvency. Section 55 of the 
Insolvency Act, I think, makes the matter 
quite clear and, if any authority were 
needed, I may refer to Purushoiam Naidu 
v. Ponnurangam Naidu (6) where a similar 
question was decided by Sir Arnold 
White, O. J., and Oldfield, J., where it was 
held that specific performance of an agree- 
ment can be enforced against the trustee 
in bankruptcy ofa vendor. No authorily 
has been cited to support the view that 
Specific performance ought not to be 
granted simply because a person becomes 
insolvent and the property vests in the 
Official Receiver. As I said before, the 
judgment of the Subordinate Jadge is 
not clear asto whether he dismissed the 
suit because itoffends against s. 53 of the 
Trangfer of Property Act or. against s 54 
of the Provincial Insolvency Act. He 
thinks that the defendants’ position was 
desperate that the plaintiffs must have 
known thattheir position was at thattime 
one of virtual insolvency without any hope 
of redemption and that, therefore, the 
transfer though one for full considera- 
tion is one whose objectis to prefer the 
plaintiffs tọ other creditors. We have 
that none of 
these conclusions follow from the facts, 
Taking the transaction as a whole we have 


rË? Ind. Cas. 576; (1913) M. W. N. 897; 15 M. L, 
T. 92, . 
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to age the position of the defendants at that 
time andalso whether the transaction is 
one which is not enforceable. Having 
regard to the facts set out above, we think 
that the Sabordinate Judge was wrong in 
holding that the contract was not capable 
of specific performance. 

We set aside the decrea of the Subor- 
dinate Judge anddirect that a ‘decree be 
passed that the defendants (except defend- 
ants Nos. 5 and 6 who are merely attach- 
ing creditors) do covey to the plaintiffs 
the land mentioned in the agreement Bz. A 
within two months from this date On 
execution ofthe conveyance the promis- 
sory note (Ex. B) will be cancelled and 
delivered over to the Receiver. We do 
not think we need make a declaration as 
ragards mesne profits, and if the plaintiffs 
are sa advised they can file a separate 
suit. 

Costs in the lower Courts andin appeal 
will bə paid by the Oficial Receiver out of 
the estate of the insolvent in his hands. 
Costs will be paid by the 5th defendant 
personally and the 8th defendant will pay out 
of the estate of the insolvents in his 
hands. 

Reilly, J.—I agree that we would not 
ba justified in differing from the Subor- 
dinate Judge’s finding offacton the oral 
evidence that the allegation that a material 
alteration was made in Ex. A after its execu- 
tion by changing six months into one. month 
has not been madeout. The plea set up by 
defendant No. 5 that that document was 
antedated was not even mentioned before 
us,and the pleaof defendants Nos. 2 and 
3 that theirsigaatures were obtained to 
Ex. A by co-ercion and undueinfluence ap- 
pears to have been dropped. 

Tne learned Subordinate Judge appears 
to have been under the impression that 
hecould apply to this case the prigciples 
ofs, 530f the Transfer of Property Act 
ands, 54 of the Provincial Insolvency Act or 
a mixture of both. Bus I did not understand 
Mr. Ramachandra Iyer, who appears for 
the Official Receiver seriously to contend 
that the principles of s. 53 of the Transfer 
of Property Act were applicable at all; and 
I think it is quite clear that they are not. 
That section so faras it deals with de- 
feating or delaying creditors, is aimed, nok 
ata debtor who chooses to prefer one 
creditor to another, to transfer his property 
in satisfaction of one debt rdther than 
another, but at a debtor who transfers 
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his property with the object of screening 
it permanently or temporarily from all his 
creditors who uses the transfer-as a cloak 
to preserve the benefit of the property 
for himself or for some person in whom 
heis interested instead of letting it go 
towards the payment of any of his debts. 
If any authority is needed for that read- 
ing ofthe section, we need not go fur- 
ther thanthe remark of their Lordships 
of the Privy Council in Musahar Sahu y. 
Hakim Lal (8) to find it. As for 
s. 54 of the Provincial Insolvency Act, as 
the Subordinate Judge was not sitting in 
insolvency,ke wasnot directly concerned 
with it, nor are we in this appeal. But 
I agree with Mr. Ramachandra Iyer that 
he can legitimately ask us to look into 
this transactionand see whetheritis one 
which would or couldbe annulled under the 
provisions of 8. 54 of the Provincial In- 
solvency Act, had the transfer actually 
been made, and if we come to that conclu- 
sion to consider whether this is a proper 
case for making a decree for specific 
performance. On the record as it stands 
I do not think that this is a casein which 
the principles of s. 54 of the Provincial 
Insolvancy Act could be applied. This 
transaction wasin July 1920. In October 
1920, within three months,an insolvency 
petition was presented against defendants 
Nos. to the major members 
of the joint family of defendants Nos. 1 
to 4, by a creditor. The evidence I, think, 
shows that at the date of the transaction 
with which we are concerned (Ex. A) 
defendant No.1, the managing member of 
the family, was finding considerable 
difficulty in paying the debts of the busi- 
ness as they fell due, but I agree that it 
cannot besaid on the evidence that the 
business was at that time in a hopeléss 
condition. If wa take the insolvency 
patition, Ex. 8, the affidavit of the peti- 
tioning creditor, Ex. B-l andthe evidence 
of P. Ws. Nos. 2 and 4and D. W. No.6, 
we find that according to them the pro- 
party and assstsof defendants Nos, 1 to 4, 
even at the date when the insolvency 
pstition was putin amounted to about 
Rs, 2,40,000 and D. W. No. 2 gives the 
extent of-the liabilities as about Rs, 24 
lakhs. lf these figures are correct, that 
was nota hopeless position for a basi- 
ness firm, aod it is to'be noticed that, 
when the insolvency petition was putin, 
it was strenuously contested by defendants 
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Nos. 1,-2 and 3 and with much success 
that the adjudication was not made’until 
July, 1922, their case being throughout 
that they were not really insolvent. The 
transfer proposed in Ex. A wasof only 
a comparatively small part of the total 


assets of the family, and it has not been- 


disputed before usthat Munuswami Mudaliar 
the father of the plaintiffs, gave full con- 
sideration, paid the full value of the pro- 
perty that was to be transferred, although 
out of the Rs. 35,000 concerned, only 
Rs. 8,000, less than a fourth, represented as 
debt then due to him, There is evidence that, 
although he had been accomodating defend- 
ant No. 1 for a long time with loans, he 
was beginning‘to get anxious at that time 
about the position of defendant No. 1's 
business and was putting pressure on 
him not only at his own instance but at 
the instance of the Bank of Madras, with 
which he has stood surety for defendant 
No.1 forlarge amounts, About this we 
have the evidence of the plaintiff No. 1 
as P. W. No. 7 corroborated by the letters 
Ex. G series, culminating in Ex. G-3on 
the 15th July, 1920., i. ¢,3 days before 
the date of Ex. A. Mr. Ramachandra Iyer 
has pointed out that some doubt is thrown 
upon the genuineness of Ex. G-3, as, although 
that letter pressing defendant No, 1 
to pay money tothe Bank is dated only 
3 days before Ex. A, P. W. No. 9, the friend 
of Munuswami Mudaliar says that 4 days 
before the execution of Ex. A, defendant 
No. 1 came and asked him to intercede 
with Munuswami Mudaliar and getfurther 
financial help from him. But, as has 
been pointed outin the judgment of my 
learned brother, if we-do not take the 4 
days mentioned by P. W, No. 9 as literally 
true but take it. only as meaning before 
the execution of Ex, A, then there is no 
contradiction between his evidence and 
Ex. G-3. Indeed it would not be at all 
unnatural that after the receipt of Ex. G-3 
defendant No. 1 should go,not direct to 
Munuswami Mudaliarto ask for further 
assistance, butto afriend to bis to get 
his help inthe matter. And if, the evi- 
dence of P. W. No. 9 is true, it goes 
a very long way to destroy the case that de- 
fendant No. 1 entered into this trans action, 
notfor his own benefit, nor to save his own 
‘business, but in order to give a preference 
to Munuswami Mudaliar. Then there ig 
avidence that out of the consideration 
nearly Rs, 9,000 was advanced by Munu- 
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swami Madaliar as a fresh loan to 
defendant No. 1 at the time of Ex. A and 
was applied by defendant No. 1 
towards the payment of some credi- 
tors who were ,pressing him, If that 
evidence is true as it appears to be, 
Munuswami Mudaliar was not in this trans- 
action only recovering adebt due to him 
oreven a debt for which he had stood 
surety but was providing defendant No. 1, 
with money for carrying on his 
business, It is suggested by Mr. Rama- 
chandra Iyer that defendant No. 1 closed 
his business on the date of Hx. A, and that 
he did not use this Rs. 9,000 in order to 
carry on bat thereis noevidence of that, 
and P. W. No.9 who appears to be the 
only witness who says anything about it, 
states that at the dateof Ex. A defendant 
No. 1's trade was still going on. So far as 
we can ses, defendant No. 1 appears to have 
baen trying to carry on his business and to 
have carried it on for atleast a month after 
the date of Ex, A. And what is to my 
mind more important than anything else 
in this connection is that defendant No.1 
instead of making an immediate transfer 
of the property to Munuswami Mudaliar 
which would have been the natural thing 
to do, if his object was to give Munuswami 
Mudaliar, a preference over his other 
creditors, executed a promissory note for 
the amount and an agreement that, if he 
did not re-pay it within a month,jhe would 
transfer this property. The very fact as 
Mr. Varadachari has pointed out, that in 
Ex, A, originally the time entered was six 
months is against the theory that defend- 
ant No.1 entered into this transaction for 
the purpose of doing whathe could to 
give preference to Munuswami Mudaliar 
over his other creditors. In my opinion, 
if we had been sitting ia insolvency, this 
is not g case in which wecould have annul- 
led the transaction, hadit maturad into a 
transfer under the provisions of s. 54 of 
the Provincial Insolvency Act. 


If we were dealing with a case under 
that section, we should be mainly con- 
cerned with the intention of defendant No. 
1 in the matter. But in the present case 
what is really of more importance to us is 
the conduct and intention of Munuswami 
Mudaliar. We are only asked tolookinto the 
transaction in order to see whether he and 
his représentatives, the plaintiffs are 
persons in whose favour we can properly 
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make a decree for specific performance. 
Now, as I have mentioned, out of the 
Rs 35,000 which was consideration he was 
merelyasurety foraloan from the Bank 
of Madras to defendant Nol out of which 
he himself had not got any benefit and as a 
surety he was entitled to take steps to 
indemnify himself in case the Bank came 
down upon him. And as a creditor he was, 
of course, entitled to do what he thought 
best in his own interests. . In regard to the 
Rs. 9,000 as I have mentioned, he was then 
a creditor in any sense either an ordinary 
creditor or a surety. He merely advanced 
a further sum to defendant No. 1. Is he to 
suffer for doing that? So far as I can see, 
he appears to have been a man (who, when 
the business of defendants Nos.1 to4 was 


in difficulties, came to their help in 
order to enable them to carry on 
and was not, as has been repre- 


sented to us, just an ordinary creditor 
trying to steal a march on other creditors. 
In these circumstances ought we lo refuse 
a decree for specific performance? Mr. 
Jayarama Iyer has argued that because to 
give a decree for specific performance to 
the plaintiffs will diminish the amount 
available for the other creditors we ought 
not to make that decree and we ought 
to leave the Subordinate Judge's decree as it 
is, ajmere money decree forfRs. 83,000, which 
will result in the plainiifis being creditors 
in the insolyency and getting such propor- 
tion of whatis due to them as the other 
creditors get. But, if we look into the 
transaction represented by Exs. A and B, 
in its essence it was a transaction by which 
it was intended that Munuswami Mudaliar 
should have security for what was due to 
him and for the large amounts which he 
was then advancing. In my opinion ıt 
would be inequitable when he was in 
effect a secured creditor, to relegate him to 
the position of an unsecured creditor. 
And I agree that Mr. Jayarama Iyer's con- 
tention that a decree for specific perform- 
ancs cannot or ought not to be made 
pemnet the Official Receiver cannot be up- 
eld. 

Mr. Jayarama Iyer raised an other 
contention. He urged that during the course 
ofthe suit the plaintifs by a manœuvre 
before the District Judge got a petition 
which the Official Receiver had presented 
unders. 54 of the Provincial Insolvency 
Act—s, 53 is obviously a mistake—didmissed 
on the.representation that all questions 
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arising in that petition could be disposed 
of in this suit and then turned round and 
said thatin these proceedings, which are 
not in insolvency, such questions could not 
be raised. Ido not think thatit has been 
established that the plaintifs indulged in 
any such manceavre, though atone stage of 
his arguments in this appeal Mr. Varada- 
chari raised the question whether the 
principles of s. 54 of the Provincial Ineol- 
vency Act could be applied in disposing 
of the suit. The District Judge certainly 
appears to have thought that the petition 
of the Official Receiver under s. 54, Pro- 
vincial Insolvency Act, was unnecessary as 
this suit was going on; but all that, as far 
as wecan see, the plaintiffs did in the 
matter was to represent to the District 
Judge that it would be a hardship to them 
if the trial of this suit was stayed while the 
belated petition of the Official Receiver 
unders.54 of the Provincial Insolvency 
Act was inquired into. I am reminded 
that the suit was actually part heard at that 
time. That objection appears to have been 
areasonableone for them to take, And, 
although the District Judge was wrong in 
saying that the petition did not lie at that 
stage, has any harm to the defendants really 
been done by the dismissal of the petition? 
All the questions which could have been 
raised in that petition and all the evidence 
which could have basen given on that peti- 
tion were before the Subordinate Judge; 
and, if we had come tothe conclusion that 
no decreafor specific performances should 
be made, then that petition would obvious- 
ly have baen aonecessary, as there would 
havea besn no transfer to annul or to fear, 
As the defendants were in effect invited to 
give all their evidence on the questions 
which would arise on that petition and had 


tha opportunity of giving all their 
evidence in the suit I cannot see that 
they hava been prajudicad in any 


way or that the plaintiffs have been guilty 
of any conduct in the course of the litigation 
which would disentitle them to a decree 
for spscific performance. I agree, there- 
fore, with the order proposed by my 
learned brother. 


V.N. V. Decree set aside, 
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_ LAHORE HIGH COURT: 
Feast OrvıL ApenaL No. 1792 oF 1923. 
June 14, 1928. 

Present :—Sir Shadi Lal, Krt., Chief 
Justice, and Mr. Justice Dalip Singh. 
. LEKH SINGH—PLAINTIFE—ÅPPELLANT 


Lersus 
DWARKA NATH AND oTHERS—DEFENDANTS 
— RESPONDENTS, 
Specific performance—Long delay coupled with 
change of conditions, effect of—Contract—Breach of 


contract—Damages mentioned in contract, awarding. 
of—Vendor and purchaser—Notice of previous agrec-- 


ment affecting property—Burden of proof. 

Inordinate and unexplained delay coupled with 
change of conditions is a sufficient ground for refus- 
ing specific performance of a contract. 
2; p. 142, col. 1.) 

Where the parties toa contract have mentioned 
a fixed sum as damages in case of breach, then 
ordinarily, unless there is something to show that 
the amount is exorbitant or unconscionable, the 
Oourt would award that amount as damages for 
breagh of contract. [p. 142, col. 1] 

In a suit against a subsequent purchaser for 
specific performance of an agreement to sell, the 
burden of proving want of notice of the previous 
agreement is on the purchaser. But the onus of 
such a negative issue is ordinarily discharged by a 
denial and by negative evidence. [p. 141, col. 2.] 

Hem Chandra De Sarkar v. Amiyabala De Sarkar 
(1), referred to. 


First `- appeal from the decree of the 
Senior Subordinate Judge, Lyallpur, dated 
the Ist May, 1923, 


. Lala Mott Sagar, R. B., Messrs. Jagan 
Nath Agarwal, Bishan Narian and Hem 
Raj, for the Appellant. S 
Messrs, Mehr. Chand Mahajan, Ghu- 
lam Mohy-ud-Din and} Dharam Das 
Suri, for the Respondents, f 


JUDGMENT.—On the 15th of February, 
1918, Dwarka Nath, defendant No: l-agreed 
, to sell his half sharein two squares Nos. 48 

and 52/37, amounting to three quarters of 
a square in all, to the plaintiff. The 
original agreement is printed at page 10 
of the paper-book and is marked Ex. P-12. 
The agreement contains a postscript as 
follows :— 


“Excepting myself no heir of mine has. 


any rightin the land. {[ make this aliena- 
tion for family necessities, payment of 
debt and performance of religious duties.” 
The postscript is also dated the 15th of 
February, 1918, and is signed by Dwarka 
Nath defendant. The agreement contains 
a clause fixing the damages in case of 
breach of contract on the part of the vendor, 
at Rs, 2,000. 

On the 17th of February, 1918, the 
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plaintiff, Lekh Singh, sold half share of 
his purchase to one Muhammad Azam, see 
page 6, Ex. P8. On the 19th of February, 
1918, this sale was cancelled by mutual 
agreement. Itfappears that the agreement 
of sale dated the 15th February, 1918, was 
retained by the petition writer, one Inayat 
Ullah, and Lekh Singh complained to the 
District Judge about the conduct of Inayat 
Ullah. The defendant Dwarka Nath ex- 
plained on the 20th of February, 1918, that 
Lekh Singh had agreea to execute a counter- 
agreement asagainst the postscript refer- 
red to above but had refused to do soand 
that, therefore. the agreement to sell had 
remainedin trust with Inayat Ullah. He 
stated that he himself was willing to carry 
out the contract the last date of comple- 
tion of which was the 2lst of February, 
1918. On the 2istof February, 1918, Lekh 
Singh sent a telegram to Dwarka Nath to 
complete the conveyance but delivery of 
this was refused by the latter. 

On the 22nd of February, 1918, Lekh 
Singh applied to the Sub Registrar asking 
that the property should not be sold to any 
body as hehad a prior claim. This was order- 
ed to beput up later if any application was 
made to register a sale of the property. On 
the 25th of March, 1918, Dwarka Nath put 
in a document for registration which was a 
moitgage deed in favour of Muhammad 
Azam affecting some of the property men- 
tioned in the agreement of sales Notice was 
served on the plaintiff, and on the3rd of 
April, 1918, he again applied tothe Sub- 
Registrar in terms similar to his previcus 
application. The Sub-Registrar referred 
him to a civil suit, and, on the 5th of 
April, 1918, the mortgage-deed in favour 
of Muhammad Azam was duly registered. 

Nothing seems to have been done by the 
plaintiff after this, and on the 13th of 
Janfiary, 1920, Dwarka Nath sold square. 
No. 52/37 to defendanis Ncs. 2 and 3, 
Basant Singh and Dewa Singh. It is 
alleged that on the 13thof January, 1920, 
Lekh Singh repeated his application be- 
fore the Sub-Registrar and warned Basant 
Singh and Dewa Singh that he had a 
prior claim on the property. Nothing 
again happened thereafter; but on the 
19th of FeBruary, 1921, the plaintiff brought 
the present suit for specific performance 
of the agreement, or, in the alternative for 
Rs. 2,190 on account of damages according 
to the terms of the contract. Defendants 
Nos. 2and 3denied that they hdd any’ 
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notice of the prior agreement and they 
also pleaded that the conduct of the plaint- 
if disentitled him to specific performance. 

The trial Court held that the plaintiff's 
conduct showed acquiescencp and abandon- 
ment of his rights under the contract, and 
that defendants Nos. 2 and 3 were bona 
fide purchasers for value without notice of 
the prior’ agreement and were, therefore, 
protected under s. 27 (b) of the Specific 
Relief Act. Defendant No, 1 pleaded that 
the contract really was never completed 
because of the refusal of Lekh Singh, the 
plaintiff, to execute a counter-agreement. 
The trial Court held that it was not proved 
that the contract wes incomplete, or that 
Lekh Singh had promised to execute aay 
such counter-agreement, butit refused to 
award any damages for breach of contract 
on the ground that the plaintiff had not 
shown that any damages accrued to him 
and it decreed the plaintiff's suit only so 
far as to give him a decree for Rs. 100, 4.6, 
the earnest-money which had been paid 
to defendant No, 1 with nine per cent, 
interest per annum. 

Against this decision the plaintiff has 
appealed to this Court, and it has been 
contended on his behalf that meredelay is 
nota ground for holding that the plaintiff 
is disentitled to specific performance, that 
nothing has occurred subsequently by 
which the defendants are in any way 
damnified gr prejudiced, and that the 
finding of the Court that defendants Nos. 2 
and 3 had nomotive is wrong in view of 
the application of Lekh Singh dated the 
13th of January, 1920, and the endorsements 
thereon. In thefirst place, the endorsements 
have not been proved, nor has the document 
itself been proved. The endorsements have 
not been printed, and Mr. David, who was 
summoned asa witness, was never asked 
to produce this document. The document 
itself was produced on the llth of Decem- 
ber, 1922, by a Muharrir of the Sub-Registrar 
and it has not been explained to us as to 
why this document, which had been men- 
tioned immediately after the issues had 
been struck, was not produced by the 
plaintiff at the. earliest opportunity. The 
document itself does not bear any Court-fee 
stamp, noris it written on a judjcial paper 
as are the other applications. The plaintiff 
applied to're-summon Mr. David, but the 
Court refused to resummon him. In the 
circumstances we consider that thé docu- 
ment isa suspicious one, and we are not 
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Court “below that the present defendants 
Nos, 2and 3 had no notice of the prior 
agreement. No doubt the onus of proving 
that they had no such notice lay on them, 
but itis pointed out in Hem Chandra De 
Sarkar v. Amiyabala De Sarkar (1) that the 
onus of such a negative issue is ordinarily 
discharged by a denial and by negative 
evidence. Inthiscasa both the defendants 
have gone into the witness-box and denied 
that they had any such knowledge, ani the 
trial Court has accepted this evidence, and 
we see nothing in the circumstances to show 
that the conclusion arrived at by it is 
wrong: The plaintiff's suit for specific 
performance must, therefore, fail on this 
ground alone. 


In our opinion, however, it must also fail 
om another ground, namely, long delay on 
the part of the plaintiff which has been 
wholly unexplained by his Counsel. By 
the 22nd of February, 1918, the plaintiff 
knew that defendant No, 1 was refusing ‘to 
carry out his bargain. On the 3rd of 
April, 1918, the plaintiff also knew that 
defendant No. 1 had actually created a 
further charge onthe property. The cause 
of action, accrued to him on the 22ad of 
February, 1918, and he waited practically for 
the whole period of limitation before bring- 
ing his suit. Even after the property had 
actually been sold on the 13th of January, 
1920, he waited for thirteen months before 
bringing this suit. Further considerable 
complications have arisén owing to this long 
delay. Fresh mortgages have been created, 
interest on old mortgages has accumulated, 
and the present vendees have redeemed 
some of those mortgages. It is now impos- 
sible to restore the status quo and we do not 
at all consider that it has been shown that 
the trialCourt wrongly exercised its judicial 
discretion in refusing in the circumstances 
to grant specific performance. it is, there- 
fore, unnecessary to enter into a discussion 
of the question as to whether mere delay 
does or does not disentitle the plaintiff to 
specific performance, tis sufficient to state 
that, even if it beheld that mere delay does 
not disentitle the plaintiff to claim specific 


-performance, nevertheless delay is one of 


the factors to be considered in giving the 
discretionary relief. Inordinate and un- 
explained delay coupled with the change of 


(1) 84 Ind. Oas. 693; 52 0,121; 40 C. L. J, 184; A. 1, 
R. 1925 Cal, 61, 
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conditions is a sufficient ground for refusing * 


specific performance. We, therefore, con- 
sider that the plaintiff's claim to specific 
performance was rightly dismissed. 

The next point urged is that on the 
finding of the Court that the contract was 
duly completed the Court should have 
awarded the stipulated damages according 
tothecontract unless there was something 
to show that those damagəs were not the 
proper measure of damages for breach. 
The contentions urged on behalf of the 
respondent Dwarka Nath are, firstly, that 
the contract was not completed and, second- 
ly, that the Court was not hound to give 
the stipulated damages. There is some 
foree in the argument as regards the non- 
completion of the contract, but, after 
considering the evidence, which is conflict- 
ing and by no means convincing on either 
side, we are not satisfied that the defendants 
on whom the onus lay have succeeded in 
discharging that onus, or that the judg- 
ment of the trial Court on this point is 
incorrest. We, therefore, consider that the 
contract was completed. In such a case 
where the parties haye mentioned a fixed 
sum as damages in case of breach, then 
ordinarily unless there is something to 
show that the amount is exorbitant or 
unconscionable, the Court would award 
that amount as damages for breach of 
“contract. In this case it is clear that the 
property did rise considerably in value 
between 1918 and 1920 and we, therfgra 
find nothing to satisfy us that the Rs. 2,000 
fixed was exorbitant or unconscionable, 

We, therefore, accept the appeal so far 
as to give the plaintiff a decree for Rs. 2,10J 
against Dwarka Nath, defendant No. L. The 
plaintiff will pay the costs of this appeal 

eto defendants Nos. 2 and3 and will get 
costs on Rs, 2,100 against Dwarka Nath, 
defendant No. 1, 


A, Appeal accepted. 
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RANGOON HIGH COURT. 
SPEOLAL Seconp Ovit ArpgaL No. 495 
oF 1927. 

March 13, 1928, 
Presenț:—Mr. Justice Carr, 
MAUNG AUNG THIN AND OTHERS 
— PLAINTIFFS —ÅPPELLANTS 
versus 
MA NGWE U AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Burmese Buddhist Law—Inheritance—Rights of 
children by first marriage—Suit for share—Cause of 
action—Limitation—Extent of share—Rights of grand 
and great-grandchildren. 

Under the Burmese Buddhist Law great-grand- 
children are entirely excluded from inheritance by 
children or grandchildren. [p. 143, col. 1.] 

Maung Shwe Ye v. Maung Po Mya (2), followed. 

Onder the Burmese Buddhist Law children by the 
first marriage can claim partition immediately where 
the surviving parent re-marries. Where there has 
been such a partition on marriage, the children of 
the first marriage have no further claim to inherit 
as against their step-parent, or, after the death of 
their step-parent, against the direct descendants of 
that step-parent. If the children of the first marriage 
have not made a claim on the re-marriage of their 
parent, they havea right to claim a share, on the 
death of their parent, from the surviving step- 
parent, whether there are or are not children by the 
second marriage. lf the children of the first marriage 
have not made any claim on either of the two 
occasions above-mentioned, they have a further right 
to partition on the death of the step-parent. In each 
of these casesthere is afresh cause of action arising 
either from the re-marriage cr from the death in 
question. [p. 144, cols.1 &2.] ' 

San Pe v. Ma Shwe Zin (4), dissented from. 

On acompetition between children by one marri- 
age and grandchildren by another marriage (their 
parents having predeceased the common ancestor), 
the rule of division is the same as obtaining be- 
tween children of different marriages; and the 
ordinary rule by which the share of out-of-time 
grandchildren is reduced to one-fourth of the share 
which their parent if living, would have taken, is not 
applicable. |p. 144, col.2; p. 145, col. 1.] 

Mr. Lambert, for the Appellants. 


Mr. Maung Kun, for the Respondents. 


JUDGMENT.—0U Aing, by his first 
wifep Ma Da Li, had one daughter, Ma Lay. 
Ma Hmwe, by her first husband, U Po, 
also had one daughter, Ma Shwe Me. Both 
Ma Da Li and U Po having died, U Aing 
married Ma Hmwe and by her had three 
sons, one of whom died before Ma Hmwe, 
leaving three children. 

Ma Lay had four children, Maung Aung 
Thin, Ma Sein Yin, Ma The Hmyin and 
Maung Hla Gyaw. Of these, Ma The 
Hmyin died before Ma Lay, leaving a son, 
Maung Myat Maung. 

Ma Shwe Me also had three children, Ma 
Ngwe Ù, Maung Po Kin and Maung Aung 
Din, all of whom survive, . pot 
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U Aing died about 25 years ago and*Ma 
Hmwe about five years ago, leaving the 
piece of land in suit, which is admittedly 
lettetpwa of the marriage of U Aing and 
Ma Hmwe. || 

After the death of U Aing and before 
that of Ma Hmwe, both Ma Lay and Ma 
Shwe Me died. 

The plaintiffs in this suit are the children 
and grandson of Ma Lay. They claima 
one-fifth share of the land above-mention- 
ed. The first three defendants are the 
children of Ma Shwe Me, Defendants Nos, 4 
to7 are the children and grandchildren of U 
Aing and Ma Hmweand the 8thand 9th 
are purchasers of the land from these four. 

The relationship of the parties is sét out 
in the form of agenealogical table* annexed 
to this judgment, 

It was alleged by the defendants that 
the plaintiffs’ mother, Ma Lay, had received 
her share of inheritance when her father 
married Ma Hmwe, It was also alleged 
that, although the defendants did not admit 
the right of the plaintiffs to any inheritance 
now, they had, out of pity, given them the 
sum of Rs. 400, which the plaintiffs had 
accepted in full satisfaction of any claim 
that they might have against the estate, 
But both these allegations had been found 
not to be proved, and I think the find- 
ing is correct. These allegations, therefore, 
need no further consideration. 

The ordy real question for decision is 
whether the plaintiffs are now entitled to 
any share in the estate, and, if so, to what 
share ? 

The Sub-Divisional Judge applied the 
case of Sein Tun v. Mi On Kra Zan (1) and 
held that the share .of one-eighth, which 
was to go to atet grandchildren, should be 
equally divided between thechildren of Ma 
Lay onthe one hand and those of Ma Shwe 
Me on the other. He acccordingly ellotted 
one-sixteenth to the first three plaintiffs 
collectively. He held that the 4th plaintiff, 
asan out-of-time great-grandchild, was not 
entitled to any share at ail. 

As regards the 4th plaintiff, I have no 
doubt that his decision is correct. 

In the case of Maung Shwe Ye v. Maung Po 
Mya (2) Iconsidered the question of the 
right to inherit of great-grandchildren 
and held that they were entirely excluded 


(1) 3 L. B. R. 219. 
(2) 91 Ind. Cas. 684; 3 R. 464; A. I. R. 1926 Rang. 4. 
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by either children or grandchildren. I see 
no reason to modify the viewI then took, 
and on that decision the 4th plaintiff is 
clearly excluded by the Ist, 2nd and 3rd 
plaintiffs. It is, therefore, not necessary to 
consider whether he would be excluded by 
children or grandchildren of the second 
marriage. But asregards the share of the 
first three plaintiffs, I do not think that the 
Sub-Divisional Judge was right. He has 
omitted to notice that the case relied upon 
by him was a case where the grandchildren 
of the first marriage were claiming partition 
as between themselves and the step grand- 
mother and her child by her marriage with 
the plaintiffs’ grandfather. 

The principal difference in the present 
case isthat the step-grandmother also is 
dead,and the claim is one for partition 
between the plaintifis and their half- brothers 
and sisters by their father’s second marriage. 

The District Judge tooka different view of 
the case, relying on what is said on page 260 
ofU May Oung’s Buddhist Law. He held that 
the plaintiffs, as step-grandchildren of Ma 
Hmwe, were nother heirs and, therefore, 
had noright to inherit her estate. So far 
I think he is right. Butin actual fact, the 
plaintifis are not claiming to inherit Ma 
Hmwe's estate. What they claim is the 
share of the lettetpwa of their grandfather's 
marriage with Ma Hmwe. 


The District Judge next considered the 
right of the plaintiffs as heirs of their 
‘grandfather, U Aing. Here he held that 
their claim was time-barred. Referring to 
‘page 253 of U May Oung's Book, he said 
that on the deathof U Aing, Ma Lay, or her 
children, the plaintiffs, would have been 
entitledto a one-fifthshare. Here again, he 
is wrong. Ma Lay could have claimed on 
the death of her father; had she done £o, 
her share would have been not one-fifth 
but one-eighth of the lettetpwa of the 
second marriage. The latest case on that 
point is Ma Nyein E v. Maung Maung (3). 
That wasa Full Bench decision, and it 
laid down that, where the atet children 
claim, on the death of their parent, partition 
as against their step-parent, their share of 
lettetpwa property of the second marriage 
would be one-eighth, if there were issue of 
the second marriage, That again was a 
case in which the claim was against the 
step-parent. Butthe District Judge went 
on to hold that, although Ma Lay would 


(3) 90 Ind, Cas. 341; 3R, 549; A, L R, 1025 R 
340; 4 Bur, L. J, 189, | i ii 
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have had such a claim on the death of her 
father and her right would have devolved 
upon her children, the plaintiffs, that 
claim was time-barred, since Ma Lay's 
father, U Aing, had died 25 years before 
the suit. He would have been quite right 
had the claim been one for partition upon 
the death of U Aing. I should say that he 
relied upon the case of San Pe v. Ma Shwe 
Zin (4), That decison, although the case 
was not exactly the same, did justify the 
District Judge's finding. But I am clearly 
of opinion, for reasons whichI will give 
later, that the learned Judges in that 
case were wrong in deciding that the claim 
to share in the lettetpwa of Ma Ko's second 
marriage was time-barred, 

16 seems desirable to review the rights of 
children by the first marriage ¿when their 
surviving parent has re-married. I propose 
to deal only with the latest cases, 


The first right that the. children have 
after the death of one parent when the 
surviving parent re-marries is to claim a 
partition immediately. This has been laid 
down in Maung. Po Kin v. Maung Tun 
Yin (5). This right is further recognized 
in Ma Toke v. Ma U Le (6), Ma Htay v. U 
Tha Hline (7) and in the Privy Council 
case of Ma Thaung v. Ma Than (8). Where 
there has been such a partition on marriage, 
the children of the first marriage have no 
further claim to inherit as against their 
step-parent, or, after the death of their 
step-parent, against the direct descendantg 
of that step-parent. Secondly, if the children 
of the first marriage have not made a claim 
on the re-marriage of their parent, they 
have a right to claim a share, [on the death 
of their parent, from the surviving step- 
parent, whether there are or are not children 
‘py the second marriage. This is recognia- 
ed -in Ma Nyein E v. Maung Maung (3) 
‘above cited. And, thirdly, if the children 
of the first marriage have not made any 
claim on either cf the two occasions above- 
‘mentioned, they have a further right to 


` (4) 47 Ind. Cas, 139;9L B. R.176; 12 Bur. L. T. 

(5) 98 Ind. Cas 4;4 R. 207; A. LR. 1926 Rang, 
“@ 16 Ind. Cas, 838; 18/487; A, I. R.1924 Rang. 
“ay 88 Ind. Cas. 66; 2 R. 649; A.L R, 1995 Rang, 
re) 80 Ind. Cas. 1031; 5 R, 175; A. I, R. 1924 (P. ©.) 
88; 19 L. W. 477; 46 M. L, J. 618; 51 O. 374; (1924) 


M. W.N. 662; 3 Bur, L. J. 383; 51 L A.l; 290, W. 
N. 559 (P. C) 
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partition on the death of the step-parent. 
This right is dealt with in ss. 237 and 238 of 
the Kinwun Mingyi's Digest of Buddbist | 
Law, Volume I. 

The question ofthe applicability of the 
rule given ins. 237 has recently been 
considered in Maung Po dung v. Maung 
Kha (9); The particular question raised 
in that reference was whether the rule set 
out in s. 237 was applicable when the 
parent of the claimants had died before 
their step-parent. It was held that the rule 
was applicable. 

Leaving aside for the present the fact 
that the plaintiffs are not U Aing's children 
but his grandchildren, and considering 
thecase asit would be if Ma Lay and Ma 
Shwe Me were still alive, the present case 
would come under s. 233 of the Digest, and 
Ma Nyein E'scase (3) last mentioned is suffi- 
cient authority for holding that the rules of 
that seetion would be applicable. Under 
thatrule, Ma Lay’s share would be one-fifth; 
Ma Shwe Me'sone-fifth; and that of thechild- 
ren aud grandchildren of the marriage of U 
Aing and Ma Hmwe collectively would be 
three-fifths, . 

In view of the fact that there are three 
different rules for partition; firet,on the 
re-marriage of the surviving parent; 
secondly, on the death of the surviving 
parent after re-marriage; and thirdly, 
after the death of the step parent, it must, 
I think, be held that in each of these cases 
there is a fresh cause of action arising 
either from the re marriage or from the 
death in question. Consequently, since 
Ma Hmwe died only about five years ago, 
the claim in the present suit cannot be 
held to be time-barred; and for similar 
reason, I think that the Bench which 
decided Sen Pe’s case (4) was wrong in 
holding that the first part of the claim in 
that cgse was time-barred. 

There remains only the question of what 
istheright of the plaintiffs who are not 
step-children but step grandchildren of 
MaHmwe, I can find no authority dealing 
expressly with this particular case; but 
in the case of Ma Nan Shwe v. Ma Sein (10) 
it was held that ona competition between 


_children by one marriege and grandchildren 


by another marriage (their parents having 
predeceased the common ancestor), the rule 
of division was the same as obtaining 


(9) 112 Ind. Cas. 413; 6 R. 427; A.I. R.1928 Reng, 
(10) 84 Ind, Cas, 018; 2 R. 514; A. I. R, 1925 Rong. 80 
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between children of different marriages; 
and that the ordinary rule by which the 

Share of out-of-time grandchildren is 
reduced to one-fourth of the share which 
their parent, if living, wpuld have taken is 
not applicable. This last decision cannot 
be held to be very firmly established ; but 
I cannot at present see sufficient reason for 
withdrawing from the view I took in that 
case, and I think that the rule, as there laid 
down, should be applied. 


The result, therefore, is that the first 
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the same share that Ma Lay would have 
taken had she been still alive, and, in 
accordance with the rule laid down in 
s. 233 of the Digest, her share is one- 
fifth. 


I, therefore, set aside the judgment and 


decree of the District Court and instead 
give judgment for the first three plaintiffs 
collectively for partition and possession of 
a one-fifth share of the property in suit. 
The respondents will pay the costs of the 
appellants in all Courts, 








three plaintiffs collectively are entitled to A. Deeree set aside. 
APPENDIX, 
Me Da Li (D)——U Aing (D)———~*-—_—__—_-—— Ma Hmwe (D)—Y Po (D) 
Ma Lay (D) | j | Mashwe Me (D) 
| Ko Maung, Maung Maung On 
| | | (defendant Pu, Ban (D) 
Maung Aung Ma Sein Maung Hla Ma The No. 4.) (defendant 
Thin, Yin, Gyaw, Hmyin (D) No. 5.) 
(plaintiff (plaintiff (plaintiff 
No, No. 2.) No.3) “Maung Myat | 
_ Maung, Ma Thein Kin, Maung On 
(plaintiff No. 4.) (defendant Bwin, 
No. 6.) (defendant 
No. 7.) 
| | 
Ma Ngwe U, Maung Po Kin, Maung Aung Din, 
(defendant No. 1.) (defendant No. 2. (defendant No, 3.) 


Defendants Nos. 8 and 9 are purchasers of land in suit from defendants Nos, 4, 
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LAHORE HiGH COURT. 
Seoonp Orvin APPRAL No. 3229 or 1927, 
June 8, 1928, 

Present :—Mr. Justice Jai Lal. 

MAMMAN alias MUHAMMAD ISHAQ— 

DEFENDANT—APVELLANT 
versus 
KALLU MAL PROPRIETOR of THE FIRM OF 
TAMMU MAL-KALLU MAL—PuatatirrF— 
REsPONDENT. 

Adverse possession—Defendants in possession for 
more than 12 years~ Presumption of adverse posses- 
sion—Burden of proving permissive possession. - 

A person in possession of property must be 
deemed tobe so in his own right, unless this pre- 
aumption can be displaced by proving facts which 
are sufficient to rebut it. ° K 

Ina suitfor ejectment if the defendant succeeds 
in proving his exclusive possession for more than 
12 years, he is entitled to a decree, unless the plaint- 
iff can prove atlirmatively that such possgssion was 
derived from him or was with his permission, 


o 


10 


Second appeal from a decree of the 
District Judge, Delhi, dated the 30th 
of July, 1927, reversing that of the Sub- 
ordinate Judge, Fourth Olass, Delhi, dated 
the 14th January, 1927. 

Mr. Shamair Chand, for the Appellant. 

Lala Sardha Ram, R. B., for the 
Respondent. 


JUDG MENT.—In 1926, Kallu Mal, res- 
pondent, instituted a suit against Mamman, 
appellant, for ejectment of the latter from 
a house and for recovery of the arrears 
of rent from him on the allegation that 
he was his tenant. This suit was dis- 
missed as the Oourt found that the 
relationship of landlord and tenant did not 
exist between the parties. f ; 

Thereupon the suit out of which this 
second appeal has arisen was instituted by 
Kallu Mal for possession of the house 
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and also for recovery of Rs. 25.4-3 as 
mesne profits calculated at the same ‘ate 
as the rent was alleged in the former 
plaint to have been fixed. The trial 
Oourt dismissed the suit but the learned 
District Judge on appeal has decreed it 
and the defendant has come up to this 
Court on second appeal. 

It is to be borne in mind that in the 
present plaint also the plaintiff states that 
the defendant was originally his tenant, 
and that his cause of action has arisen on 
the denial by the defendant of his title 
in the previous suit. The learned District 
Judge has found, and this finding is not 
contested before me by either party, that 
the plaintiff was originally the owner of 
the house and that the defendant has 


been in possession thereof for about 30° 


years. He has reversed the decree of the 
trial Court on the ground thattmere non-pay- 
ment of rent does not amount to adverse pos- 
session and that the “ respondent's (defend- 
ant’s) possession has never been more 
than permissive.” In my opinion the view 
of the learned Judge is not correct on 
the facts found by bim. It has been found 
that the relationship of landlord and tenant 
did not exist between the parties and that 
is the only ground on which the defendant's 
possession was alleged to have been per- 
missive in its inception, It must be 
assumed that it was in defendants own 
right and, therefore, adverse to the plaint- 
iff. Ordinarily a person in possession of 
property must be deemed to be so in hid 
own right unless this presumption can be 
displaced by proving facts which are 
sufficient to rebut it. 

The Counsel for the respondent cited 
Ismail v. Ibrahim (1), Nawaz Bai Ardi- 
shar Cooper v. Ghulam Mohi ud-Din (2), 
Santa Singh v. Narain Singh (3), Ram Surat 
Singh v. Badri Narain Singh (4), Dullahv. 
Sardaran (5) and Jai Chand v. Girwer 
Singh (6) and also several other cases all 
of which, however, are distinguishable from 
the present cage. The cases are clearly 
distinguishable where the question is whe- 


r (1) vA Cas. 995; A. I. R. 1926 Lah. 13; 1 Lah. 
Cas. . 

(2) 98 Ind. Cas. 878; A. I. R. 1927 Lah. 70, 

(3) 91 Ind. Cas. 1047; 2 Lah. Cas. 177, 

4) 102 Ind. Cas. 814; 25 A. L. J. €02; 50 A. 89; A. 

I, R. 1927 All. 799. 

(5) 100 Ind. Oas. 336; 9 Lah. L. J.$; 28 P. L, R. 
5; A. I R. 1927 Lah. 777. 

(6) 52 Ind, Oas, 366; 41 A, 669; 17 A. L. J. 814. 
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them Art. 142 or Art. 144 of the First 
Schedule to the Indian Limitation Act 
applies or whether it is for the plaintiff 
to prove his possession within twelve years 
of the suit or the defendant has to prove 
his adverse possession for more than 
twelve years. There is further a clear 
distinction between this case and the cases 
where the factum of the defendant's pos- 
session ig in issue or where the Courts 
have, in the absence of clear proof to the 
contrary, held that possession muet be 
deemed to be with the lawful owner of the 
property in dispute. In the present case 
the defendant is admittedly in pessession, 
and the District Judge has found that 
this possession had continued for about 
30 years. The real question to determine, 
therefore, is the nature of the defendant's 
possession. 

The cases cited are no authority for 
the proposition that the defendant's pos- 
session if proved to have continued for 
more than twelve years must in every 
case be deemed to be under the person in 
whom the title in the property vests. In 
my opinion if the defendant succeeds in 
proving his exclusive possession for more 
than twleve years, he is entitled to a 
decree unless the plaintif can” prove 
affirmatively that such possession was 
derived from himor was with his permis- 
sion. In this case, therefore, the defendant 
having proved his possession for more 
than 30 years and the plaintiff having 
failed to prove the permissive nature of 
such possession, the suit should have been 
dismissed. 

I aceept this appeal, set aside the decree 
of the learned District Judge and restore 
that of the trial Court with costs through- 
out. 


R. L. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Srconp Oivin APPrAL No. 506 or 1926. 
: April 4, 1928. 
Present :—Mr. Findlay, J. O. 
SETH KISANLAL—D«crze-Hotpgr— 
+ ` APPELLANT 
versus 
BAJIA THLI-—JuDGMaNT-DEBTOB— 
RESPONDENT. 
Estoppel-*Decree-holder treating another as stranger 
to decree—Subsequent proceedings seeking to snforce 
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pode against that person as party—Blowing hy and 
cold, 


A mortgagee obtained a decree on the mortgage 
against the mortgagor and his two sons. The 
third son of the mortgagor who was not a party 
applied under O. XXI, r. 100, Civil Procedure Code, 
aud was restored to possesgion, The mortgagee 
decree-holder instituted a suit against the latter 
contending that the latter was not a /necessary 
party to the mortgage suit as he was not a co- 
tenant when the mortguge was executed and ob- 
tained possession of two-thirds share: Subsequent- 
ly he filed an application for execution against the 
third son to secure his one-third share seeking to 
treat him as the legal representative of his 
father : 

Held, that the decree-holder having treated the 
third son as a stranger to the decree in the pre- 
vious proceedings, it was not open to him to turn 
round subsequently and seek to enforce the decree 
against him as aparty tothe decree. [p. 148, col. 
1} 


Appeal against a decree of the Dis- 
trict Judge, OChhindwara, dated the 31st 
July, 1926, in Civil Appeal No. 36 of 1926. 

Mr. M. R. Bobde, for the Appellant. 

Mr. W. R. Puranik, for the Respondent. 


JUDGMENT.—The decreas holder-ap- 
pellant, Seth Kishantal, appeals against 
an order of the District Judge, Chhind- 
wara, dated 3lst July, 1926,in which order 
the Appellate Court dismissed an appeal 
against an execution order of the Subordi- 
nate Judge, First Class, Obhindwara, dated 
15 March, 1926. To understand ths facts 
of the caseit is necessary to have reference 
to Suit No. 14 of 1921, in which the pra- 
sent appbllant sued the respondent Bajia 
for possession of occupancy field No. 3 of 
Mauza Sawargaon. One Baga wasthe tenant 


of the said field and was succeeded 
by his son, Raghu. Father and son 
on 24th October, 1921, executed a 


mortgage-deed in favour of the present 
appellant's father. The mortgage claim 
was referred to arbitration, and an award 
was filed in Civil Suit No. 452 of 1910 
of the Court of the Subordinate Judge, 
Ohhindwara, and a decree was passad 
accordingly. Raghu as well as his two 
sons Ganpati and Sitaram werethe judg- 
ment-debtors under the decree, Bajia, tha 
present respondent, wasnot included therein. 
Execution proceedings followed against 
Ganpati and Sitaram, The present respon- 
dent applied under O. XXI, r. 10), Civil 
Procedure Oode, and was ‘restored to 
possession. In order to oust him from p33- 
session, Suit No. 14 of 1921 followad. Io 
that suit, the plaintif contended that tha 
defendant was not a necessary party in tha 
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mortgage suit, as he was not a tenant when 
the mortgage was executed, while the defend- 
ants position was that heshould have been 
joined asa party in the auit and givan an 
opportunity of redemption. The Subordi- 
nate Judge held that the decree passed 
against the father was prims facie bind- 
ing against the present respondent in res- 
pect of the whole holding. The respondent, 
however, had become a co-tenant with his 
brothers after his father’s death and ought 
to have been joined in the execution proceed- 
ings. As he had not been so joined, the 
Subordinate Judge held that he was ən- 
titled to retain a third share in the property 
and decree was passed accordingly giving 
the present appellant possession ofa two- 
thirds share therein, An appaal filed by 
Bajia asregards the two-thirds share in tha 
property being decreed in favour of the 
present appellant was dismissed, a second 
appeal to this Court similarly proved un- 
successful. 

Ouriously enough the next move on the 
part of the present appellant was to file 
an application for execution against the 
present respondent on allegations which 
were the very antithesis of the appellant's 
previous position in the proceadings between 
the parties. Having failed in the previous 
execution te secure the third share of the 
property, the appellant filed on 15th August, 
1924, a fresh execution application against 
Bajia alone seeking to treat him as the legal 
representative of his father Raghu with 
teferenve to the remaining third share of 
the property. A somewhat subtle, but, in 
my opinion, unsubstantial argument has 
been offered on behalf of the appellant to 
the effact that the previous execution 
proceedings as well as thosa in Suit No. 
14 of lyst had paculiar reference to the 
fact that Bajia therein was third party 
who was expressly entitled to coms in 
under r. 100 of O. XXI, Civil Prozedure 
Oode. The said suit was, it is said, only 
filed as ragards the releasa of a third of 
the property in favour of tha present 
respondent in his capacity of a stranger 
to the previous execution procasdings, It 
has been suggested that there is nothing to 
prevent the present appəllant from now com- 
ing forward on the allegation that Bajia was, 
io reality, a judgment-debtor and that 
ex3zution in rəspəct of this salf-sama 
shara ca irrespastivaly of tha previous 
prosesdiags ba taken out against him, 

It is perfectly trua that the caparity of 
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Bajia as a judgment-debtor was not con- 
sidered in the previous proceedings or 
suit. It was not considered for the sim- 
ple reason that the present appellant. denied 
that position and alleged all through 
that Bajia was to allintents and purposes 
a stranger.. In the objection proceedings, 
Bajia urged that he was the legal representa- 
tive of Raghu, but the decree-holder had 
opposed this contention and alleged that 
Bajia was separate. J know of neither any 
Jaw nor equity which could for one moment 
justify the extraordinary volte face whieh 
the present appellant has attempted to make 
in this unusual and unprecedented, sofar as 
my experience goes, execution application, 
Having, to all intents and purposes, failed 
in the previous proceedings to secure the 
third sharein the properly, the appellant 
now comes forward ona diametrically op- 
posite case as to Bajia’s legal position and 
seeks to accomplish, on these new and in- 
consistent allegations, the end which he 
failed to accomplish previously. The ques- 
tion is not so much of whether there is 
any provision of law or equity which would 
debar the appellant from taking up the 
new position he seeks to do, but rather of 
whether there is any such provision which 
would justify the extraordinary nature of 
the present case. On precisely the same 
principle, as was laid down by Kotwal, 
A.J. O., in his judgment of 3Uth September, 
1924, in Second Appeal No. 255 of 1922, it is 


impossible now to allow the appellant to, 


come forward on a case entirely inconsistent 
with his previous allegations and to allege 
that Bajia has been, in reality, all through 
a judgment-debtor from whom he was 
eee to oe possession, 
he case has, therefore, been correct 

decided by the Judge of the lower ieee 
late Court and the present appeal is 
dismissed. The appellant must bear the 


Se costs. IfixRs. 25 as Pleader's 
es, 
A, Appeal dismissed. 
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< BOMBAY HIGH COURT. 
SECOND GIVIL APPEAL No. 794 or 1926. 
March 8, 1928. 
Present:—Mr, Justice Patkar and 
Mr. Justice Baker, 
Tan SHOLAPUR SPINNING & 
WEAVING Co., Lip—APELICzNTS 
— APPELLANTS 
versus 
PANDHARINATH MARTAND 
SULAKHE AND oTners— RESPONDENTS. 
Provincial Insolvency Act (V of 1920), ss. 58, 54— 
Praudulent preference, what constitutes—Transfer to 
one creditor under threat of criminal proceedings, 
validity ef—‘Voluntary’, meaning of—Transfer of 
whole property on brink of insolvency—Purchuser 
acting in good faith—Validity of transfer. 
The, word ‘preference’ in s. 93 of the Provincial 


“Insolvency Act imports and involves freedom of 


choice, and no transfer which is not voluntary in 
the sense that itisafree act of the insolvent, is a 
preference which can be deemed to be fraudulent 
and void as against he Receiver. |p. 149, col, 2.4 
Where the proper inference to draw from the 
facts is that in making the transfer to his credit- 
or, the debtor was only doing what he felt bound 
or compelled to do and where it must have appear- 
ed to him that the alternative to handing over was 
a prosecution for criminal breach of trust, the case 
is not one of fraudulent preference within the Statute. 


[p. 149, col. 2; p. 150, col. 1.) 
Sime, Darby & Co. v. Official Assignee (3), followed. 
The word ‘voluntary’ in s. 53 of the Provincial 


Insolvency Act means gratuitous and without con- 
sideration. It does not mean freely or uninfluenced 
by pressure. [p. 150, col. 1.] 

A transfer by adebtor cannot beset aside under | 
5. 58, Provincial insolvency Act, where the purchaser 
bas given good consideration and acted in good 
faith even though the transfer was made ox the brink 
of insolvency and comprised all the property of the 
debtor. [p. 151, col. 2.} 

Second appeal from a decision of the 
District Judge, Sholapar, in Miscellaneous 
Appeal No. 5 of 1925, confirming an 
order of the First Olass Subordinate 
Judge, at Sholapur, in Insolvency Applica- 
tion No. 6 of 1923, 

Mr. G. N. Thakor, (with him Messrs. 
Bhaishankar, Kanga & Girdharlal), for the 
Appellants. 

Mr. H.C. Coyajee, (with him Mr. V. D. 
Limaye), for the Respondents. 

JUDGMENT. 

Patkar, J.—In this case, respondents 
Nos. 2and 3 presented their insolvency 
petition on March 1, 1923. On February 
97, 1923, two days before the presentation 
of the insolvency petition, they sold their 
house in Sholapur to respondent No. 1, 
the firm of Pandharinath Martand Sulakhe 
of Barsi, for Rs. 15,000. Respondent No. 1 
firm sent, on February 6, 1923, Rs. 44,000 to 
respondents Nos.2 and 3 to purchase 
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hundis. The respondents Nos, 2 and 3 
sent hundis for Rs, 27,000. Respondent 
No. 1 made several demands for the 
balance out of the money sent to the 
insolvents for a specific purpose. The firm 
was also a creditor for the balance of 
Rs, 10,000 due to the firm's shop in Bombay, 
_ At the end of February, Dattatraya, one 
of the owners and manager of respondent 
No. 1 firm, came to Sholapur and threaten- 
ed respondents Nos.2 and 3 with criminal 
prosecution, Respondents Nos. 2 and 3 
then sold the house to respondent No. L 
firm for Rs. 15,000 as stated above on 
February 27,1923. After the insolvency 
petition was admitted, an ad interim 
Receiver was appointed, and he made an 
application to set aside the sale of the 
house under s. 53 of the Provincial 
Insolvency Act V of 1920. 

The First Olass Subordinate Judge held 


that the firm wasacreditor forthe amount of - 


Rs, 10,000 due to the firm'’sshopin Bombay, 
but with regard to balance of the 
amount sent for the purchase of hundis, 
respondent No. 1 was not a creditor, and, 
therefore, the sale of house could not 
be said to be an alienation by a 
debtor toa creditor, but was in considera- 
tion ofan amount remaining as a balance 
out of the amount sent for a specific 
purpose, and also held that the sale-deed 
Ex, 73, was taken in good faith and 
neither with the intention of cheating other 
creditors, nor with the intention of taking 
preference over them. The appellant, who 
is one of the creditors, filed an appeal to 
the District Judge, It is not necessary to 
go into the question discussed by the 
learned District Judge whether the creditor 
could file an appeal under s, 75 o0f the 
Provineial Insolvency Act. On appeal, 
the learned District Judge held that 
respondent No. 1 was a creditor of respond- 
ents Nos. 2 and 3 and that the sale of the 
house was a trausfer of property in favour 
of the creditor, but held that it was made in 
favour of the purchaser in good faith 
and for valuable consideration. 

It is urged on behalf of the appellant 
that the lower Oourt erred in holding 
that the sale deed was passed in favour of 
respondent No. lin good faith as it was 
passed two days before the filing of the 
petition in insolvency; that respondents 
Nos. 2and 3 continued in possession of the 
ssid house; that no rent wase paid by, 
debited to or demanded from respondents 
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Nos. 2 and 3; thatthe credit for the sum 
of Res. 15,000 was not given to respondents 
Nos. 2and 3 in the books of respondent 
No. 1 till a considerable time afterwards; 
and that the alleged sale comprised the 
whole of the property of the insolvents 
and was in consideration of a past debt. 
The sale-deed in question was held by the 
lower Qourt not to be a fraudulent prefer- 
ence witbin the meaning of 5.54 of the 
Provincial Insolvency Act which renders a 
transfer of property in favour of any 
creditor, with a view of giving that creditor 
a preference over the other creditors, void 
as against.the Receiver if the debtor is 
adjudged insolvent on a petition presented 
within three months after the date thereof. 
The word ‘preference’ imports and involves 
freedom of choice, and no transfer which 
is not voluntary in the sense that it is a 
free act of the insolvent,is a preference 
which can be deemed to be fraudulent 
and void as against the Receiver. See Sharp 
v. Jackson (1). In Nripendra Nath Sahu v. 
Ashutosh Ghose (2), it was held as follows:— 
“The question whether there has been a 
fraudulent preference depends not upon the 
mere fact that there had been a preference 
but also on the state of mind of the person 
who made it. It must be shown not only 
that he has preferred a creditor but that 
he has fraudulently done so. It depends 
upon what was in his mind. For this 
purpose it is not true that the debtor must 
ebo taken to have intended the natural 
consequences of his acts. One must find 
out whathe really did intend. It is not 
necessary to threaten criminal proceedings 
to constitute pressure. The threat of civil 
suits is enough. If it is established that 
the transaction was the result of real 
pressure brought to bear by a creditor on 
his debtor, ib cannot be deemed as a 
spontaneous act.” In Sime, Darby & Co v, 
Official Assignee (3) it was held by their 
Lordships of the Privy Council that where 
the proper inference to draw from the 
facts was that in making the transfer to his 
creditor, the debtor was only doing what 
he felt bound or compelled to do and where 
it must have appeared to him that the 
alternative to handing over was a prosecu- 
tion for criminal breach of trust, the case ig 
(1) (1899) A. O. 419; 68 L. J. Q B. 8866; 80 L. T. 811: 
151, L. R. 418; 6 Manson 264. 4 
(2) 33 Ind. Cas. 548; 43 O. 640; 200. W. N. 420, 
(3) 107 Ind. Cas. 233; 30 Bom. L. R. 290; 54 M, L.J. 


337; A. L R. 1928 P. C. 71:47 O. L.J. 33 LL 
Gal, 104; 27 L. W, 744 (P. C), 10 
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not one of fraudulent preference within 
the Statute. 

The sale-deed in this case was passed in 
favour of respondent No,1 asa result of 
the threat of criminal prosecution by 
respondent No. lin respect of the moneys 
sent to respondents Nos. 2 and 3 for a 
specific purpose and which they had misap- 
propriated. Where the debtor desired to 
make reparation for a past wrong, as by 
restoring trust moneys he had misappro- 
priated, orto avoid evil consequences to 
himself, or he believed that he was bound 
by acontract, or he believed that he was 
under a legal obligation to doas he did, 
whether such belief was well-founded or 
not, in none of these or like cases will the 
transfer be set aside. See Halsbury's Laws 
of England, Vol. II, page 285, It is also 
stated on the same page:— 

“In every case the state of mind of the 
debtor is the paramount consideration. 
The intention or view to prefer the creditor 
as the causa causans of the debtor's conduct 
is the cardinal point round which the 
whole question turns; if that intention be 
shown not to have existed, it isofno im- 
portance that the creditor had knowledge 
of the debtor’s insolvency.” 

It is clear, therefore, that the sale-deed in 
question would not be void under s. 54 of the 
Provincial Insolvency Act. 


The next question is whether the sale- 
deed is voidable under s. 53 of the Provincial 
Insolvency Act. It would be voidable un-e 
less it is shown that it was made in favour 
of respondent No.1 in good faith and for 
valuable consideration. It is not denied 
that there was valuable consideration. The 
only question is whether the transfer in 
favour of respondent No.1 was in good 
faith within the meaning of s. 53. It is 
urged on behalf of the respondents that 
s. 53, according tothe marginal note, relates 
to the avoidance of a voluntary transfer, 
and that the word ‘voluntary’ means freely 
and uninfluenced by pressure as contem- 
plated in s. 54 of the Provincial Insolvency 
Act. The marginal note is not, however, 
a part of the Act. See Dukhi Mullah v. 
Halway (4), In re Vinayak Narayan (5) and 
Thakurain Balraj Kunwar v. Rae Jagatpal 
Singh (6). I think, however, the word 

(4) 23 O. 55. ; 

(5) 24 B, 120; 1 Bom. L. R. 645. 

(6) 3 Ind. Cas. 359; 11 Bom. L. R. 516; 8 O. W. N. 


699; 1 A. L. J. 384; 7 O. O. 248; 26 A. 393; 31 I. A, 132; 
8 Sar. P, O, J. 639 (P. O.), 
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‘volufntary’ in the marginel note to s. 53 
means gratuitous or without consideration. 
The lower Court held that the sale-deed 
was perfectly bona fide in the sense that 
the vendors inteælded to part with their 
whole interest and was nota mere cloak 
for retaining a benefit to themselves, 
Jt is urged on behalf of the appellant 
that the finding of the District Judge is 
not conclusive on the question whether 
the sale-deed was bona fide or made in 
good faith, and that if the vendors did 
not intend to part with the whole of 
their interest, the sale-deed would not be 
a real transfer at all, and that s. 53 
requires that there should} be a real sale- 
deed ‘for valuable consideration and in 
good faith. The finding of the District. 
Judge that it was perfectly bona fide that 
the vendors intended to part with their 
whole interest and that it was not a 
mere cloak, is a sufficient answer to the 
objections raised by the appellant that 
the sale-deed was passed shortly before 
the petition of insolvency, that respondents 
Nos. 2and 3 continued in possession of 
their house, that no rent was paid by, or 
debited to or demanded from, respondents 
Nos. 2 and 3, that the rent note was not 
produced before the Court, and that credit 
was not given for the amount of the 
consideration of Rs. 15,050 in thc books 
of respondent No. 1 till a considerable 
time afterwards. ° 


It is urged, however, on behalf of the 
appellant that the house was the only 
property of the insolvents and the transfer 
was substantially of the whole of the 
property of the debtors in payment ofa 
pass debt with notice, that there were other 
creditors, and could net, therefore, be said 
to be made in good faith on the authority 
of In re Jukes Ex parte Official Receiver (7), 
Dadapé v. Vishnudas (8) and Muhammad 
Habibullah v. Mushtag Husain (9). The 
trial Court held that the sale-deed, Hx. 
73, was made in good faith and neither 
with the intention of cheating other credi- 
tors nor with the intention of giving any 
preference to respondent No. 1, that res- 
pondent No.1 did not know that respond- 
ents Nos. 2 and 3 were onthe point of 

s 


(7) 1902) 2 K. B. 58; 71 L. J. K. B. 710; 50 W. R. 
560; 86 L. T. 456; 9 Manson 249. 

(8) 12 B. 4%. 

(9) 37 Ind. Cas, 684; 39 A. 95; 14 A. L, J. 1188., 
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becoming insolvent, that he had, no 
intention of eheating other creditors, and 
that he did not know that there were debts 
dueto anyother persons. The case before 
the Subordinate Judge was that the 
transaction was a hollow one, and wit- 
nesses Exs. 80 and 81 were examined. 
The learned Subordinate Judge believed 
Dattatraya (Ex. 71), one of the owners of res- 
pondent No, 1 firm. He isa graduate anda 
respectable trader and paying income- 
tax of Rs. 4,500. The lower Appellate 
Court did not rely upon the evidence of 
witnesses Exs. 80 and 81, who were 
cited to prove that the sale-deed was a 
hollow transaction, and held that respondent 
No, 1 had no suspicion of the debtors’ 
financial stability, otherwise he would not 
have remitted Rs. 44,000 to them on 
February 6, 1923, only three weeks before 
the filing of the insolvency petition. The 
appellant lays stress upon the sentence in 
the judgment of the District Judge, viz., 
“It is possible, and perhaps probable, that 
he was aware of thestate of affairs before 
he purchased the housefrom them.” There 
is no distinct finding that respondent No. 1, 
as a matter of fact, knew the actual state of 
affairs when he purchased the house from 
the debtors, or that he knew that the house 
was the only property belonging to the 
debtors and available for payment of the 
debts of other creditors. I have gone 
through the evidence in the case, and I 
agree With the view of the trial Judge 
that respondent No.1 did not know that 
the debtors were on the point of bankruptcy 
and had no intention to cheat the other 
creditors and had no knowledge either that 
he was purchasing the whole of the 
property belonging tothe debtors or that 
there were debts due to other creditors. 
Each case, must depend upon its own 
circumstances, and the question is one of 
fact whether the transaction was bêna fide 
or was a contrivance to defraud the 
creditors. See Corlett v. Radcliffe (10). 
In In re Pope (11) it was held as follows 
(page 174*) :-— 

“The language of the seetion is ‘pur- 
chaser orincumbrancer in good faith and 
for valuable consideration.’ The words ‘in 
_ good faith’ exclude colourable transactions. 


(10) (1860) 14 Moo. P. O. 121 at p. 135; 15 E. R. 251; 
4 L. T. 1; 134 R. R. 13, * ; 
(11) (1908) 2 K. B. 169; 77 L. J. K. B. 
75; 15 Manson 201; 24 T. L. R. 536. 


*Page of (1908) 2K. B—[Hd]. 


767; 98 L. T. 
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The inquiry, therefore, must be whether 
the ¢ransaction being a real one, is for valu- 
able consideration, and for such valuable 
consideration as coustitutes the giver a pur- 
chaser, that is a buyer.” 

- In In re Jukes Ex parte Official Receiver 
(7). Wright, J., referredto the case of 
Shears v. Goddard (12) which was dis- 
tinguished on the ground that the 
purchasers did not know that they were 
taking all the property of the debtor or were 
aware of anything that rendered the trans- 
action fraudulent, and were. purchasers 
in good faith and for valuable considera- 
tion. 

In the present case, on the evidence, I 
think respondent No.1 was trying to get 
back the balance of the money which he 
had entrusted to his debtors and which 
was misappropriated by them, and was not 
aware that the debtors were on the brink 
of insolvency, that there were other 
creditors who had unsatisfied claims 
against his debtors, and that the property 
he was purchasing was the only property 
belonging to his debtors. On these 
grounds, I think that respondent No. 1 was 
a purchaser in good faith and for valuable 
consideration and was protected under s, 53 
of the Provincial Insolvency Act. 

I would, therefore, dismiss the appeal 
with costs. 

Baker, J.—This is an appeal under 
5.75 of the Provincial Insolvency Act. 
The facts are simple. The appellant isa 

* creditor, respondents Nos. 2 and 3 are 
insolvents, respondent No, 4 is the interim 
Receiver and respondent No. 1 is the person 
to whom the insolvents’ property was 
transferred. The insolvents, who carried 
on a firmat Sholapur, were indebted to 
respondent No. 1. On February 27, 1923, 
they sold the whele of their property to 
respondent No. 1 and on March 1, 1923, 
they presented a petition in insolvency. 
The creditors impeached the sale 
under s. 53 of the Provincial Insolvency 


t. 
Aihe First Class Subordinate Judge held 
that the sale-deed was taken in good faith, 
for valuable consideration and not by way 
of preference. On appeal the District 
Judge dismissed the appeal, and the credit- 
or makes this second appeal, , 

The principal contention on behalf of 
the appellant is that the lower Courts have 


(12) (1896) 1 Q. B. 406; 65 L. J. Q. B. 344; 74L. T. 
128; 44 W. R. 402; 3 Manson 24, 
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mixed up ss. 53 and 54, Provincial In- 
solvency Act, and have applied to éhis 
case the provisions which apply to cases 
of preference under s. 54 and not those 
which apply to transfers under s. 53. It is 
contended that the onus of proof that the 
transfer was in good faith and for valuable 
consideration rests on the purchasers. 
The case in Joakim v. Secretary of 
State for India (43), on which the lower 
Appellate Court relies has been express- 
® dissented from in Dadapa v. Vishnudas 


The circumstances under which the 
transfer came to be made: are that on 
February 6, 1923, respondent No. 1 who 
was a firm at Barsi sent to respondents 
Nos. 2 and 3 Rs. 44,000 for the purchase 


of hundis, Respondents Nos. 2 and 3 
purchased hundis for Rs. 27,000, but 
failed to account for the balance. In- 


consequence of this respondent No. 1 
threatened to take criminal proceedings 
against them for the balance which amount- 
ed with interest to about Rs. 15,600 and 
in consequence of the pressure put upon 
them the respondents Nos. 2 and 3 transferr- 
ed the whole of their property to respond- 
ent No. 1 for Rs. 15,000, two days before 
they presented their petition in insolvency. 

The case is almost exactly on all fours 
with the very recent decision of the Privy 
Council in Sime, Darby & Co. v, Official 
Assignee (3). In that case the debtor who 
was unable to pay his debts as they became 
dus from hisown money, transferred to the 
appellants, to whom he was largely 
indebted, a quantity ofrubber as security 
for their debt. The question arose 
whether the transfer was to bs deemed 
fraudulent and void as against the Official 
Assignee in the bankruptcy. It was held 
that: 


“The question to be determined is one 
ef fact, whether the dominant motive 
actuating the debtor in making the transfer 
was a desire to préfer the particular 
creditor or was it of a different character. 
As the solution of this question involves 
an inquiry into the state of a man’s mind 
and as it must very selddm be the case 
that there is direct evidence on the point, 
the decision generally depends on the 
inference properly to be drawn from the 
circumstances attending the transfer as 


(13) 3 A. 530; A. W. N. (1881) 21, 
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established by the evidence. Where the 
proper inference to draw from the facts 
was that the dominant motive actuating 
the debtor wasthat, in making the transfer 
to his creditor, he (the debtor) was only 
deing what he felt himself bound or 
compelled to do, and where it must have 
appeared to him that the alternative to 
handing over was a prosecution for 
criminal- breach of trust, the case is 
not one of fraudulent preference within 
the Statute.” 

It was further held: 

“When the Official Assignee in the 
bankruptcy seeks to establish that a transfer 
by the debtor is void asa fraudulent pre- 
ference, the onus of proof is on .the 
assignee—he has to show that the case is 
within the Statute.” 

The circumstances of this case are 
precisely the same as those of the present 
case. Thedominant motiveofthe debtors, 
respondents Nos, 2 and 3, in transferring 
their property to respondent No. 1 was 
that they were doing what they felt them- 
selves bound or compelled to do, as if 
they were unable to satisfy the claim of 
respondent No. 1, they were liable fora 
prosecution for criminal breach of trust. 
There can be no doubt, therefore, on the 
Privy Council ruling, that the present is 
not a case of a fraudulent preference, and 
in view of this clear ruling on facts, so 
similar to those in the ;present case, I do 
not think that it is necessary to*refer to 
any of the other cases which have been 
quoted by the learned Oounsel for the 
respondent. 

lt is further contended that the present 
is not a case of fraudulent preference under 
s. 54, but of a voluntary transfer under 
8.53 of the Provincial Insolvency Act. 
Section 53 says:— 

“53. Any transfer of property not being 
a transfer made before and in consideration 
of marriage or made in favour of a pur- 
chaser or incumbrancer in good faith and 
for valuable consideration shall, if the 
transferor is adjudged insolvent within two 
years after the date of the transfer, be © 
voidable as against the Receiver and may 
be annulled by the Court”. 

But in view of the circumstances of the 
present transfer I am of opinion that it 
distinctly falls within s. 54. The transfer 
ccntemplated bye. 53 appearsto bea trans- 
fer to scme third party by which the debtor 
either 1€celves consideration which is not 
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available to his creditors or renders a por- 
tion of his property incapable of being 
taken possession of by the Receiver. What 
has happened inthe present case is that 
the respondent No. !, who ib a creditor of 
the insolvents, respondents Nos. 2 and 3, 
has been paid a debt and the. insolvents’ 
property is thus not available for satisfy- 
ing the claim of the other creditors. It is 
really a case of preference under s. 54 
and as has been shown in the Privy 
Oouneil case quoted above, the pressure 
put upon the debtor takes the case out of 
the Statute regarding the fraudulent 
preference, This,in my opinion, is not a 
cass of a voluntary transfer at all. 
debtor was compelled to do what he did. 
The fact that the whole of his property 
was transferred makes no difference, 
because the whole of the property was only 
sufficient to meet the claim of respond- 
ent No. L 

The cases quoted by the learned Counsel 
for the appellant are not on fact similar to 
the present case, which is, in my opinion, 
exactly covered by the Privy Council 
decision referred to abovein Sime, Darby 
& Co, v. Official Assignee (3), and relying 
on that decision I agree that the appeal 
should be dismissed with costs. 

A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
CIVIL APPEAL No. 872 or 1925. 
January 18, 1928. 

Present :—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy and Mr, Justice 
Graham. 

SADAR ALI KARIKAR—Puatntire— 

APPELLANT i 
versus 
Sreematti ABEDA BIBI AND oTHERs— 


DEFENDANTS— RESPONDENTS. 

Muhammadan Law—Marriage—Option of puberty— 
Marriage by father or paternal relation~Right of 
option—Formalities—Necessity of judicial recognition 

—Stare decisis. : 

Under the Muhammadan Law in order that a minor 
may be entitled to exercise the “option of puberty,” 
itis necessary that there should ba a marriage which 
is binding jon him or her unless such option is exercis- 
ed ; and for that purpose the marriage must be valid 
ab origine and brought about by a person other than 
the father, etc., who stands for the time being in the 
position of a guardian in marriage of the minor 
[p. 154, col. 1.] 

Under the Muhammadan Law as affects the Sunnis, 
the guardianship in marriage originally vests in the 
father, and, failinghim, on the father's father, how high- 

f ~ 
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soever. Failing these, the right to contract the minor in 
marriage provisionally, i. e., subject to the option of 
repudiation, devolves upon the brother and agnate 
relations of the minor in the same order as they stand 
under the law of inheritance. Failing these, it de- 
volves upon the mother and the maternal kindred ; 
and failing these upon the Sultan orthe ruler and 
then on the Judge or a person appointed by him. 
ibid. 

L In hie presence of the “nearer guardian, the more 
remote guardian has no right to give the minor in a 
valid marriage. When marriage is effected through the 
guardianship of thefather or grandfather the minor 
has no right to avoid such marriage, except in very 
special circumstances, but if it is contracted by any 
other person the minor has the right of repudiation 
whieh is technically called “the option of puberty.” 
ibid. 

| re repudiation must be made soon after attain- 
ment of puberty and will not be effective unless a 
judicial decree is obtained confiming it, but it is not 
necessary that a judicial decree must be obtained in 
a proceeding apart from that in which the question 
ofthe validity of the marriage is raised. [p. 154, col. 
a 


Jp adal Aurat v. Queen-Empress (1), followed. 
The principle of stare decisis ought to apply to a 
doubtful question of law, the decisions on which may 


have affected the marital relation of many persons 


and the legitimacy of their offspring. [ibid.] 

Appeal from a decree of the Second 
Sub-Judge, Faridpur, dated the 19th 
January, 1925. 

Mr. Asita Ranjan Ghose, for the Appel- 
lant. 

Messrs. Rajendra Chandra Guha and 
Bhagirath Chandra Das, for the Respond- 


ents. 
JUDGMENT. | 

Suhrawardy, J.—This is an appeal 
by, the husband in a suit for restitution 
of conjugal rights which has been dis- 
missed by both the Oourts below. The 
facts found by the Courts below are that 
the mother of the girl, who is a defendant 
in the case, gave her in marriage to the 
plaintiff in 1319 B. 8., but the defendant 
exercised her “ option of puberty” given 
to her under the Sunni Muhammadan Law, 
by which the parties are governed, in 
1330 soon after she had attained puberty, 
by marrying defendant No, 5. In this view 
the plaintifi’s suit for restitution has been 
dismissed inasmuch as the alleged mar- 
riage between the plaintiff and defendant 
No. 1 does not any longer exist. The learned 
Vakil who appears for the appellant has 
atrenuously argued that the marriage 
between the plaintiff and the defendant 
having been found to have been contracted 
asa matter of fact, there should be a judicial 
decres confirming the repudiation of such 
marriage. The learned Vakil’s contention 
is met completely by the decision in 
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Badal Aurat v. Queen-Empress (1). If that 


< decision is correct there can be no ques: 


tion that the decree of the lower Appellate 
Court is also correct. 


Before entering into a discussion of the 
question it is necessary to point out that 
it was not proved before the Courts below 
or raised in the pleading as to whether 
the mothor was the guardian of the girl 
for the purpose of the marriage at the date 
when the marriage took place. Under the 
Muhammadan, Law as affects the Sunnis, the 
guardianship in marriage originally vests 
in the father, and, failing him, on the 
father’s father, how high-soever. Failing 
these, the right to contract the minor in 
marriage provisionally, i.e., subject to the 
option of repudiation devolves upon the 
brother and agnate relations of the minor 
in the same order as they stand under 
the law of inheritance. Failing these it 
devolves upon the mother and the ma- 
ternal kindred ; 
the Sultan or the ruler and then on the 
Judge or a person appointed by him. 
According to a saying of the Prophet 
which is the foundation of the rule of 
guardianship in marriage the nearer guard- 
ian excludes the more remote; that is, in 
the presence of the nearer guardian the 
more remote guardian has no right to give 
the minor in a valid marriage. It will thus 
be seen that when marriage is effected 
through the guardianship of the father or 
grandfather the minor has no right sto 
avoid such marriage, except in very 
special circumstances, but if itis contract- 
ed by any other person the minor has 
the right of repudiation which is technically 
called “the option of puberty.” In order 
„that the minor may be entitled to exercise 
the “option of puberty ” itis necessary that 
there should be a marriage which is bind- 
ing on him or her unless such option is 
exercised’; and for that purpose the marri- 
age must be valid ab origine and brought 
about by a person other than the father, 
ete,, who stands for the time being in the 
position of a guardian in marriage of the 
minor. In the present case it ought to 
have been enquired as to whether there 
was no paternal relation who could be the 
guardian of the minor at the time when 
the marriage is said to have taken place 
or whether the mother had the right to 


(1) 19 0, 79, 
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give her daughter in a valid marriage. 
This point seems to have been lost sight 
of in most of the cases that come before 
us and alao in some of the reported cases. 

As to the question whether there should 
be a judicial decree confirming the re- 
pudiation before a suit for restitution of 
conjugal rights or relating to the marriage 
is brought, no authority has been placed 
before us in support of this proposition. 
In Badal Aurat’s case (1) Ameer Ali, J., 
whose opinion it is needless to say carries 
a very great weight on a question of 
Muhammadan Law, is of opinion that the 


very fact that the Court declares in a 


suit or in a case which comes before it 
thet there was repudiation is enough to 
satisfy the requirement of the Muhammadan 
Law about a judicial decree confirming a 
repudiation. It is undoubtedly true that 
there is need for obtaining a judicial 
decree. The law insists that the repudia- 
tion should be made soon after attain- 
ment of puberty and it will not be 
effective unless a judicial decree is obtained 
confirming it; and for this there are many 
passages in the tex-beoks, but there is no 
authority for saying that the judicial 
decree must be obtained in a proceeding 
apart from that in which the question of 
the validity of the marriage is raised. 

There is another consideration which 
has weighed very greatly with me in giving 
effect to the decision in Badal Aurat's 
case (1). Since it was pronounéed in 1881 
it has been consistently followed by Courts 
of this presidency and outside it and the 
principle of stare decisis ought to apply 
to a doubtful question of law, if it is so 
regarded, the decisions on which may 
have affected the marital relation of many 
persons: and, the legitimacy of their cf- 
spring. f 

Our attention has been drawn to ‘vari- 
ous text-books on Muhammadan Law which 
lay down that a judicial decree is -neces- 
sary to give legal effect to the exercise 
of the option of puberty. There is no 
doubt that the law is so, but in my judg- - 
ment its requiremerts are fully complied 
with if the Court in any judicial pro- 
ceeding declares in favour of such 
exercise, | 

In this connezion another question has 
been raised as to whether the right was 
exercised immediately after the attainment 
of puberty by defendant No. 1. The find- 
ing is that she attained puberty in May, 
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1923, and that she married defendant No: 5 
in November, 1923. There is no finding, 
however, when she came to know of 
the marriage. There is piso no finding 
that she knew that under her personal 
law she had the right to repudiate the 
marriage. Knowledge of the last fact has 
been considered to be essential in the case 
of Bismillah Begam v, Nur Mohammad 
(2). There the learned Judges have held 
that if the girl“ does not know that 
she hasthe right of rescinding the marriage 
she will have the right todo so when she 
becomes aware of it; and in support of this 
view theyrely upon the opinion of Imam 
Mohammad one of the Muhammadan Jurists 
who is followed in this country. It appéars 
that theopinion of Imam Mohammad is just 


the'other way. Whatthe learned Juristhassaid 


isthis: “It should be acondition in a case 
like this that the girl be duly informed of the 
marriage because she eannot exert her right 


of option without a knowledge of that . 


circumstance, as the guardain may effect 
the marriage altogether unknown to her 
and that she would in such a case be 
excused on the ground of ignorance.” But 
the learned author of the Hedaya says that 
the Imam “does not make a knowledge of 
her right of option a condition, because 
that is an institute of the law, and ignorance 
is no plea with respect to an institute of 
the law, with which it is supposed that 
every person ought tobe acquainted.” Hamil- 
ton’s Hedaya, Vol. I, p. 104. 


This view isin accordance with the well- 
known maxim that ignorance of law is no 
excuse, If theopinion of the learned Judges 
of the Allahabad High Oourt is correct 
the defendant, as is expected from an 
ignorant woman, was probably not aware 
< that she hadsuch a right under the law. 
But the question as to whether optiot was 
exercised immediately after the attainment 
of majority or her knowledgeof the marriage 
was not raised in any of the Courts below 
and we have not the necessary findings 
of fact on that point. As appears from 
the judgment of the trial Oourt, the option 
was exercised immediately after she had 
attained puberly andthe lower Appellate 
Court finds that the marriage ‘between the 
plaintiff and the defendant was never con- 
summated. These findings are enough to 


(2) 63 Ind. Oas. 702; 44 A. 61; 19 AL. J. 845; 3U.P. 
L. R. (At) 186; A, I, R, 1922 All, 155, 
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support the validity ofthe exercise of the 
option of puberty by the girl. In this 
view the appeal has no force and it should 
be dismissed with costs. 

Graham, J.—On the facts proved in 
this case and upon the law the Courts below 
were, in my opinion, right in dismissing 
the suit. I agree with my learned brother 
that the appeal fails and it should be 
dismissed. 

A. Appeal dismissed, 


BOMBAY HIGH COURT, 
Saconp O1vin AppEaL No. 401 oF 1926, 
March 17, 1928, 

Present :—Mr. Justice Patkar. 
DINKAR RAOJI SINKAR AND OTHERS 
—PLAINTIFFS— APPELLANTS 

versus 
ANANT GANESH SAGWEKAR anp 
OTHERS—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908}, s. 11—Res 
judicata—Several issues—Irindings on several issues 
against plarmtiff—Findings upheld in appeal—All 
findings, whether operate as res judicata—Theory of 
logical sequence and unnecessary issues. 

Where there are several issues in a case which 
are found against a party and he has a right of 
appeal, and has, in fact, appealed against all the 
issues, and there have been adverse findings against 
him, the decision onallthe issues would operate ag 
res judicata. fp. 157, col, 1) 

dt is very difficult to decide in any given 
case as to which of the two findings of fact 
should be given priority in point of logical sequence 
of necessary issues. [p. 157, col. 2.] 

Peary Mohun Mukerjeev. Ambica Churn Banco- 
padhua (8) and Modukuri Venkataraju v, Masina 
Ramanamma (9), relied on. 

Shib Charan Laly. Raghu Nath (10), commented 
upon. 

A decision invited on an unnecessary issue may 
operate as res judicata. [p. 158, col. 1] ` 

Midnapur Zamindary Co., Lid. v. Naresh Narayan 
Roy (12), relied on. 

The plaintiffs, claiming under (a 'sale-deed from a 
mortgagor sued for redemption. The principal issue 
in the case was whether the sale-deed was a hollow 
and fraudulent transaction. There was also an issue 
whether the plaintiffs were agriculturists and, there- 
fore, the suit was premature. These issues were 
decided against the plaintiffs and the suit was dis- 
missed. These findings were upheld in appeal. The 
plaintiffs sued again for redemption after the expiry 
of the period of redemption: 

Held, that the decision in the previous suit that 
the sale-deed was hollow and fraudulent operated as 
res judicata, [ibid.] f 

Second appeal froma decision of the Dis- 
trict Judge, at Ratnagiri,in Appeal No, 211 
of 1922, confirming a decree of the First 


° 
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Class Subordinate Judge, at Ratnagiri, in 
Civil Suit No 26 of 1921. ii 
` Mr. H.C. Coyajee, (with him Mr, A. G; 
Sathaye), for the Appellants. 

Mr. A. G. Desai, for the Respondents. 

JUDGMENT.—This is a second ap- 
peal arising out of a suit brought by the 
present plaintiffs for redemption of the 
property in suit, defendants Nos. 1 to 7 
being the heirs of the mortgagee, defend- 
ant No. & being asub-mortgagee, and de- 
fendant No. 9 being the original mortgagor 
who sold the equity of redemption to the 
plaintiffs. Both the lower Courts have 
dismissed the suit as barred by res judic- 
ata py reason of the decision in Suit 
No. 241 of 1913 brought by the present 
plaintiffs against the mortgagees. On June 
6, 1896, the original mortgagor, defend- 
ant No. 9, passed an agreement of sale of 
the property to the mortgagee, defend- 
ant No. 1's father. On February 5, 1913, 
another agreement of sale was passed by 
defendant No. 9 in favour of defendant 
No. 1. The plaintiffs purchased the pro- 
perty from the mortgagor on May 3, 1913, 
and sued for redemption in the previous 
Suit No. 241 of 1913. It was urged on 
behalf of the defendants-mortgagees in 
that suit that the plaintiff No. l was a 
clerk of the defendants and wrote the 
agreement of 1896 passed by the mortgagor 
in favour of the mortgagee, and that the 


sale-deed of May. 1913,in favourof the 


plaintiffs was bogus and hollow, and that 
they had notice of the agreement of June 
6, 1896, in favour of the mortgagee. The 
Subordinate Judge decided in favour of 
the plaintiffs, but the decree was set 
aside on appeal, and after remand he 
raised additional issues. Issue No. 1 was 
«whether the plaintiffs’ sale-deed was hollow 
or fraudulent, and the issues framed after 
remand related to the contract for the 
sale of the equity of redemption by the 
plaintiffs’ vendor's father in favour of 
the mortgagee in 1896, and to the question 
whether the plaintiffs had notice of the 
contract. The learned Subordinate Judge 
discussed the whole evidence and found 
on issue No. 1 that the plaintiffs’ sale- 
deed was hollow and fraudulsnt, and also 
determined the issues after remand, and 
recorded a finding in favour of the defend- 
ants, and held that the issues framed after 
the remand must be answered in favour of 
the defendants and the suit must, there- 
fore, be dismissed, and preceeded to decide 
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te other issues on the ground that it 
was better to dispose of the other issues 
by way of caution probably to avoid a re- 
mand. 

The disposalfof the suit, therefore, by 
the Subordinate Judge was principally on 
the ground that the plaintiffs’ sale-deed 
was a hollow transaction. The learned 
Subordinate Judge proceeded to dispose: 
of the other issuesin the case, and held 
that the plaintiffs were not agriculturists 
and, therefore, the suit was premature as 
having been breught before the expiry 
of the period of redemption. But the 
decision On this issue and the other issues 
in the case was, in the opinion of the 
Subordinate Judge, not necessary as the 
suit failed on the ground that the plaint- 
iffe’ sale-deed was hollow and fraudu- 
lent. When the case went in appeal, the 
Appellate Court also recorded the findings 
in the same order, and although the lower 
Court's findings on issue relating to aecount 
were found correct, the plaintiffs were held 
entitled to no reliefas on the other issues 
the plaintiffs’ suit failed. The appeal was, 
therefore, dismissed. The Second Appeal 
No. 838 of 1919, was summarily dismissed. 

It is urged on behalf of the appellants 
that the decision on the point whether 
the plaintiffs were agriculturists was 
sufficient to dispose of the suit and the 
suit being premature, the other questions 
were not heard and finally decided, and, 
reliance was placedon the ruliigs in the 
case of Midnapur Zemindari Co. v. Naresh 
Narayan Roy (1), Rango Balaji v.Mudiyeppa 
(2), Abdullakhan v. Khanmia (3), Trawa 
Laxmana v.Satyappa (4), Daudbhai Allibhat 
v. Daya Rama (5) and Bai Nathi v. Narshi 
Dullabh (6). 


lf the previous suit had been dismissed 
principally on the ground that it was pre- 
mature, it could have been said that the ~ 
decision on the other points including 
the point as to whether the plaintiffs’ sale- 
deed was hollow or fraudulent was not 
necessary ia the previous suit and the find- 
ing on that point would not operate 
as res judicata. Several cases were cited 
in argument and they might be grouped 


(1) 64 Ind. Gas. 231; 48 I. A. 49; 48 C. 460; 14 L. W, 
265:30 M. L. T, 279; A. I. R. 1922 P. O. 241 (P. O.). 

(2) 23 B. 298. 

(3) 32 B. 315; 3 Bom. L. R. 380. 

(4; 7 Ind. Oas. 967; 35 B. 38; 12 Bom. L. R, 766. 

(5) 51 Itd. Cas. 109; 43 B. 568; 21 Bom. L, R. 363. 

(6) 55 Ind. Oas. 322; 44 B. 321; 22 Bom, L. R. 64. 


113 I, O. 1928 


in different classes. The first class of cases 
would relate to-cases in which the finding 
on theissue was against the defendant who 
succeeded in the previous suit on another 
point, Thefinding against the defendant 
who eventually succeeded in the previous 
suit would not operate as res judicata in 
the subsequent suit on the ground that 
he could not have appealed against the 
finding onthe issuein the previous suit 
as the decree was in his favour, and the 
adverse finding on the issue would not 
operate as res judicata in the subsequent 
suit on the ground that the issue had not 
been finally decided in the previous suit, 
and that the decree in the previous suit 
wasin his favour in spite of the finding 
on that particular issue against him. The 
cases of Midnapur Zemindari Co. v. 
Naresh Narayan Roy (1), Ghela Ichharam 
v, Sankalchand Jetha (7) and Bai Natki v. 
Narshi Dullabh (6), can be grouped in 
this class, The second category of cases 
would be where the plaintiff succeeds on 
one issue and fails on the other,and as 
the plaintiff eventually succeeds on the 
finding on one issue, it would not be 
necessary for him to appeal against the 
adverse finding on another issue, and, 
therefore, the issue so adversely decided 
cannot be said to have been finally decided 
against him. The case of Rango Balaji 
v. Mudiyeppa (2), would fallin this category. 
The third glass of cases would be where 
the Court dismissed the suit on a prelimi- 
nary point,e.g., for want of payment of 
Court fees or for want of jurisdiction. The 
case of Irawa Laxmana v. Satyappa (4), 


can be assigned to this category of cases.” 


The suit having been disposed of on a 
preliminary point the decision on the other 
points would be unnecessary and would 
not operate as res judicata. But, where 
‘there are several issues which are found 
against the plaintiff and he has aright of 
appeal, and has, in fact, appealed against 
all the issues, and there have been adverse 
findings against bim, the question would 
be whether the decision on all the issues 
would be res judicata or not. The cases of 
Peary Mohun Mukerjee v. Ambica Churn 
Bandopadhya (8) and Modukuri Venkataraju 
v. Masina Ramanamma (4) are -directly 
against the appellants’ contention. 

(7) 18 B. 597. 

(8) 24 O. 900. e 
ae 21 Ind. Cas, 258; 38 M, 158; (1913) M. W.N, 


DINKAR RAOJI SINKAR Ù. ANANT GANESH SAGWEKAB. 


157 


In Peary Mohun Mukerjee “v. Ambica 
Churn Bandopadhya (8)it was held that 
inasmuch as the matter directly and 
substantially in issue in the subsequent 
suit was directly and substantially in issue 
in the previous suit, and as it wae finally 
heard and decided between the same 
parties, notwithstanding the fact that the 
previous suit failed by reason of the 
decision of the Court upon some other 
matter as well, the subsequent suit was 
barred as res judicata. To the same effect 
is the decision in Modukuri Venkataraju 
v. Masina Ramanamma (9) In Peary Mohun 
Mukerjee v. Ambica Churn Bandopadhya, 
(8) the previous suit was dismissed on 
two grounde of want of notice and non- 
liability of the defendant, and the subsequ- 
ent suit was filed after notice and the 
question of liability was held to be res 
judicata against the plaintiff on the ground 
that though after the decision of the first 
issue, the second issue was not necessary, 
yet as both the issues had been heard and 
determined against the plaintiff, they operat- 
ed as res judicata. 

Butin Shib Charan Lal v. Raghu Nath 
(10) it was held that where there 
have been’ two findings of fact, 
either of which would justify in law 
the making of the decree which was made, 
that one of such two findings of fact which 
should in the logical sequenc> of neces- 
sary issues have been first found, and the 
finding of which would have rendered the 
other of such two findins unnecessary for 
the making of the decree which was made, 
is the finding which can operate as res 
judicata. It is very difficult to decide in 
any given case as to which of the two 
findings of fact should be given priority in 
point of logical sequence of necessary 
issues, In the present case in one sense 
the question whether plaintiffs were 
agriculturists would be the prior issue 
for if the plaintiffs were not held to be 
agriculturists the suit would be premature 
as having been brought before the fixed 
period of redemption. On the other hand 
the question whether the plaintiffs’ sale-deed 
was hollow or fraudulent went to the root of 
the case and the adverse finding on the issue 
would put an end to the plaintiffs’ case even 
if the piaintifis were agriculturists and the 
suit wasnot premature. In the present 
case, however, the Subordinate Judge and 


(10 17 A. 174; A. W. N. (1898) 47, 
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the Appellate Court in the previous case 
expressly stated in their judgmentS that 
the finding on the question whether the 
plaintiffs’ sale-deed was a holiow or 
fraudulent one was the principal issue on 
which their decision was founded, and 
it was held by the Subordinate Judge 
that the decision on that issue was sufficient 
for the disposal of the suit, and the other 
issues with regard to the status of the 
plaintiffs as agriculturists wers gone into 
by way of caution probably in order to 
avoid a remand by the Appellate Court, 
If the suit had been held to be premature, 
the plaint would have been rejected under 
O. VII, r.11, of the Civil Procedure Oode, 
and the suit would not have bean dis- 
missed nor would it have been necessary 
to go into theother issues. The question 
which was directly and substantially ia 
issue inthe previous suit was the ques- 
tion with regard to the nature of the 
plaintifs’ sale-deed and it was held that 
it was hollow and fraudulent, and the deci- 
sion on that point alone was considered 
to be sufficient by the Subordinate Judge 
for disposal of the previous suit. Refer- 
ence may be made in this connection to 
the caseof Krishna Behari Roy v. Bunwart 
Lall Roy (11), 

1 think, therefore, that it cannot be said 
that the finding on that issue. wasa find- 
ing on an unnecessary issue. In fact, the 
plaintiffs invited the two Courts to give 
a decision on that issue, andas has been 
held in Midnapur Zamandary Co., Ltd. *v. 
Naresh Narayan Roy (12) a decision invit- 
ed on an unnecessary issue might operate 
as res judicata. In the present case, I 
think that the principal and important 
issue which was decided in the previous 
suit was the issue with regard to the 
hollow and fraudulent nature of the 
plaintiffs’ sale-deed, and I think that the 
finding arrived at in the previous suit 
operates as res judicata. 

I would, therefore, dismiss the appeal 
with costs, 

A. Appeal dismissed. 

(11) 2 I. A. 283; 1 O. 144, 25 W., R. 1; 3 Sar. P, O.J. 
559; 3 Suth, P. O. J. 213. 

(12) 80 Ind. Cas. 827; 26 Bom, L. R. 651; A.I. 
1924 P. O. 144; 47 M. L. J. 23; 51 C. 631; 35 M L. 
169; (1924) M. W. N. 723; 29 O. W. N. 34; 20 L, 
770; 51 I. A. 293; L. R. 5 A. (P. O.) 137; 23 A. L. J. 
3 Pat. L. R. 193; 6 P. L, T. 750 (P. 0). 
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e MADRAS HIGH COURT. 
Sroonp OrviL AppeaL No. 1752 or 1925, 
February 20, 1928. | : 
Present:—Justice Sir Kumaraswami Sastri, 
Kr.,and Ir. Justice Ramesam. 
VENKATAPATHI NAYAKAR, minor, 
THROUGH HIS MoTHER AND NEXT FRIEND 
SUPPAMMAL—Ptatntivp—APPELLANT 
Versus 
PAPPIA NAYAKAR AND ANOTHER 
—Derenpants—ResPonDENTs. 

Hindu Law—Joint family—Suit by son to set aside 
invalid alienation by father—Decree to be passed-- 
Principles, ` 

Ina suit bya Hindu son to setaside an aliena- 
tion by his father as having been made for 
purposes not binding on the family, 
where the wholeof the .cousideration, even after 
beifg allotted to the alienor’s share only is 
grossly inadequate, the whole transaction may have 
to beset aside making the consideration proved a 
charge on the family property; where the 
whole consideration is not grossly inadequate and 
can be regarded as the price of the alienor's share 
but is less than the value of such share only and 
the other members who question the transaction 
are entitled to recover their share of the property 
without being subject to any other equity, in such 
a case ifthe members are divided and the alienor 
leaves other heirs than the members who question 
the transaction, he or his heirs may have a right 
to contribution ; where the consideration prov- 
ed exceeds the value of the alienor’s share, the 
transaction may be upheld as sale of the alienor’s 
share only and for the excess a charge may be given 
over the shares of the other members. [p. 161, col. 
1 


-] 
. A joint family consisted of a grandfather, father 
and son. The father made an alienation of family 
properties worth Rs. 2,000 for only Rs. 600 in respect 
of which there was consideration only fér Rs 400. In 
a suit by the grandson to set aside the alienation 
by the father : 

Held. that the whole consideration of Rs. 400 not 
being so grossly inadequate as could not be regard- 
edas the price of the father's one-fourth share which 
was worth Rs. 500, the transaction must be upheld 
as a sale of the alienor’s share only, so that the 
plaintiff was entitled to a decree setting aside the 
alienation to the extent of three-fourths share and 
to an unconditional decree for such share, [p 161, col, 


J] 

Rottala Runganatham Chetty v. Pulicat Ramasami 
Chetty (1), followed. 

Vadivalam Pillay v. Natesam Pillay (3), Seetha- 
ram Naidu v. Balakrishna Naidu (4) and Adinar- 
ayana Reddi v. Subbarayal Reddi (5), dissented 
rom, 


Second appeal against a decree of the 
Court ofthe Subordinate Judge, Tuticorin, 
in Appeal Suit No. 103 of 1924, preferred 
against that of the Oourt of the District 
ea Koilpatti, in Original Suit No.1 
of 1921. 


Mr. Se Varada Chariar (with him Messrs. 
PER. Srinivasan, P.N. Appuswamt, Aiyer 
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sig P.S. Nagaswami Aiyyer), for the Appel- 
ant. 

Mr. T. L. Venkatarama Ayyar, for the 
Respondents. : 

JUDGMENT.—This ' second appeal 
arises out of a suit by a minor plaintiff 
represented by his mother and next friend 
to set aside a deed of sale, Ex. XX, dated 
21st November, 1920, executed by his father, 
the late Subba Naick, in favour of the 
Ist defendant. The plaintiff claimed to be 
the adopted son of Subba Naick and was 
so found by the Courts below. Subba Naick 
died on the date of the sale-deed, soon after 
the execution. His father Pappaya Naick 
(i. e., the grandfather of the plaintiff), died 
on the lst December, 1920. The sale-deed 
was executed for Rs. 600. The vendes 
was the minor son of Subba Naick’s wife's 
brother Lakshmipathi Naick, whois the 2nd 
defendant. The plaintiff alleged that Subba 
Naick was not in a sound disposing state 
of mind when he executed the sale-deed. 
But this point was found against the 
plaintiff by the District Munsif and was 
not pressed before the Subordinate Judge 
or before us. The plaintiff alleged that 
the property sold was joint family pro- 
perty of the vendor's family; but the 
defendant contended that it was his 
self-acquisition. This issue was found in 
plaintiff's favour by the Courts below. The 
respondent attacks this finding before us 
on the ground that the plaintiff is now 
precluded “from raising this question by 
reason of an order on the claim petition, 
dated 6th December, 1911, Ex.II (6). The 
facts relevant to this point are that the late 
Subba Naick sold his share of the family 
property to one Ganapathy Asari under 
Ex. I, dated 13th March, 1911. Afterwards 
when the property was attached by a credi- 
tor, Ganapathy Asari filed a claim petition. 
and the claim was allowed. No regulay suit 
was filed within one year from the date 
ofthe order by Subba Naick to set aside 
the order and the respondent contends that 
the order operates as resjudicata against 
the plaintiff. The Courts below have now 
found that the sale-deed in favour of 
Ganapathy Asari was a sham transaction 
effected with a view to defraud Subba 
Naick’s creditors. This finding is a ques- 
tion of fact and must be accepted. But 
the question whether, in. spite of this 
finding, the order Ex. II (b) precludes 
the plaintif from contending that the 
sale of, Subba Naick’s property wasa sham 
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still arises. It is clear on the facts that 
if the transaction was a sham transaction 
brought about to defraud creditors, Subba 
Naick himself, having defeated his credit- 
ors, would be estopped from contending 
that the sale was a sham transaction, 
But neither estoppel nor res judicata can 
operate against the plaintiff, who is a mem- 
ber of the undivided family of Subba 
Naick whose right arises by adoption and 
who cannot be said to claim throughSubba 


Naick. The result is that the finding that ` 


the suit properties are joint family pro- 
perties of the vendor’s family must stand. 

The next question is whether the salə 
is binding on the plaintif. The District 
Munsif found that the sale was not sup- 
ported by any consideration and that the pro- 
perties were worth not less than Rs. 2,000 
and held that the sale was not binding 
on the plaintiff and gave a decree as sued 
for. On appeal the Subordinate Judge 
found that a part of the consideration of 
Rs. 600, namely, Rs. 400, was proved by 
Exs. XVII Series; and he also found that 
the properties were worth Rs. 2,000 and, 
therefore, there was no justification for 
selling the properties as the consideration 
proved amounted only to Rs, 400. Hefurther 
held that the sale was not valid and bind- 
ing on the plaintiff's share of the pro- 
perties, which he thought was a half and that 
it was binding on the other half which 
he thought belonged to Subba Naick, 
The plaintiff filed this second appeal. 


In second appeal Mr. Varadachariar, 
who appeared for the appellant, contended 
that as the plaintifiis grandfather was 
alive at the time of the sale, Subba 
Naick’s share was only one-fourth and 
that even on the Subordinate Judge's 
findings the sale should be set aside as far 
asthe remaining three-fourths share was 
concerned. So far as this question as to the 
extent of the share of Subba Naick is con- 
cerned, the respondent concedes that it was 
one-fourth. Secondly, Mr. Varadachariar 
relying on Rottala Runganatham Chetty v. 
Pulicat Ramaswami Chetti (1), contended 
that the whole sale must be set aside on 
condition of his paying to the vendee 
Rs. 400, the consideration proved which 
he is willing to do. But even in Rottala 
Runganatham Chetty v. Pulicat Ramaswami 
Chetti (1), what was held was that the 


(1) 27 M, 162. 
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transaction could be upheld against the 
family in respect of the alienor’s interest 
in the joint family property only to the 
extent of the value received and that 
if the conveyance had been of a reason- 
able portion of the joint family property 
for the discharge of an antecedent debt 
the conveyance as such would bind the sons 
also; but in the circumstances of the parti- 
cular case it was held that the vendee could 
not claim the benefit of the sale even as 
regards the father’s share. In that case, 
even: if the sale was regarded as a sale 
of the father’s share the consideration 
would be grossly inadequate and to give 
effect to the sale of the father’s share 
would be to evade the principle of Hindu 
Law that it is not competent to an individual 
member of a Hindu family to alienate 
by way of gift his undivided share or 
any portion thereof and this principle 
connot be evaded by the undivided member 
professing to make an alienation for value 
when such value is manifestly inadequate 


and inequitable. On the other hand, there 


are other cases, such as Marappa Gaundan 


v. Rangasami Gaundan (2) and Vadivalam 
Pillay v. Natesam Pillay (3), and others 
which will be presently referred to, where 
the transaction was upheld as a sale of 
alienor’s share only where the considera- 
tion is not grossly inadequate when it is so 
regarded. In the present case if the sale is 
regarded as a sale of the father’s share only, 
as the share was worth Rs. 500 the sale 
could not be regarded as fora grossly in- 
adequate consideration and as practically 
affecting a gift of his share and there is no 
objection to upholding the sale as one of the 
father’s share only. In this respect the 
facts of the case before us do not resemble 
“the facts in Rottala Runganatham Chetty v. 
Pulicat Ramasami Chetti (1) but resemble 
the facts of the other cases mentioned 


above, 


The only question that next arises is whe- 
ther there is any equity in favour of re- 
funding any portion of the purchase money 
to the vendee. In Marappa Goundan v. 
Rangasami Goundan (2) it was found that 
the sale was supported only to the extent of 
Rs. 120 though the consideration was ap- 
parently a much larger sum and that the 
vendee was practically a volunteer and, 


(2) 23 M. 89. 
(3) 16 Ind, Cas. 835; 37 M.435;12 M. L. T. 192; 23 


M. A J. 256; (1912) M. W. N. 851. 
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tRerefore, ib was held that the sale must be 
upheld in respect of the vendor's share 
and no charge could be given on the plaint- 
is share for two-thirds of the debt 
found to be bidding. This decision came 
up for consideration before another Bench 
of this Court in Vadivalam Pillay v. Nate- 
sam Pillay (3). In that case the Court held 
that, where a portion of the consideration 
that was proved was found to be binding 
on the whole family, it must be distributed 
over the whole of the property sold in pro- 
portion to the value of each part. They 
upheld the sale of the alienor’s share and 
also gave a charge on the rest ofthe pro- 
perty for the proportion of the debt found 
to ‘be binding on the other shares when so 
distributed. At page 438* it was observed: 
“Tt cannot be doubted that a co-parcener 
is entitled to part with his own share in 
any family property for any consideration 
he pleases.” This principle is no doubt 
correct where the vendor is a divided mem- 
ber but where he is stilla member of a 
joint family this proposition conflicts with 
the statement of lawin Rottala Rungana- 
tham Chetty v, Pulicat Ramasami Chetty 
(1) where it was observed that the principle 
that amember of a joint family cannot 
make a gift of his share cannot be evaded 
by making a sale for a grossly inadequate 
consideration and practically making a gift 
of the property. We agree with the obser- 
vations in Rottala Runganathay Chetty v. 
Pulicat Ramasami Chetty (1) and are inclin- 
ed to dissent from the observations in Vadi- 
valam Pillay v. Natesam Pillay (3). The 
result would be if the consideration is dis- 
tributed over all the shares and if we then 
try to uphold the sale even as regards the 
alienor’s share the sale of that share should 
be fora grossly inadequate consideration. 
In the present case the sale of the father's 
share, which is worth Rs, 5U0 at least would . 
be for Rs. 100 which is his one-fourth share 
of the consideration proved. Looked at from 
this point of view the sale of the father’s 
share too would ba for an inadequate con- 
sideration with the result that it cannot be 
upheld on the principles laid down in Rottala 
Rungnatham Chetty v. Pulicat Ramasami 
Chetti (1), In such a casethe only equity 
that can baworked out in favour of the 
vendee would beto uphold thesale of the 
alienor’s share and to allot the whole of the 
consideration as consideration. for that 





*Page of 37 M—([Hd.]. p 
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share. If itis less than the value of the 
alienor’s share, no further equity infavour 
of the vendee arises. If it ia more, for the 
excess acharge may be given over the 
shares of the co-parceners. Even when 
the consideration is so allotted, if it is gross- 
ly. inadequate compared with the value of 
the alienor's share, it may be that the sale 
cannot beupheld, even for his share. It 
may ba that in such a casa where the con- 
sideration is found tobe binding on the 
whole family the effect of allotting the con- 
sideration wholly to the alienor's share 
would be to give rise to some equity in 
favour ofthe alienor, for the result of such 
allotment would be to make him bear the 
whole of the debt, whereas it is a debf real- 
ly bindingon the whole family, if the 
family is divided, as a result of this tran- 
saction, it may be that he may file a suit 
for contribution ; but if thefamily continues 
undivided there is no need for such equity. 
Where the vendoris dead and his repre- 
sentatives are the other members as in the 
case before us, then also there is no need 
for such equity. ` 

To sum up, three possible cases arise :— 

1. Where the whole of the consideration, 
even after being allotted to the alienor's 
share only, is grossly inadequate, the whole 
transaction may have to ba sat aside mak- 
ing the consideration proved a charge on 
the family property, That would be a case 
resembling Rottala Runganatham Chetty v. 
Pulicat Ramasami Chetti (1). 

2, Wherethe whole consideration is not 
grossly inadequate and can be regarded as 
the price of the alienor’s share butis less 
than the value of such share, the transas- 
tion may be upheld as the sale of 
the alienor’s share only and the other 
members who question the transac- 
tion are entitled to recover their share of 
the preperty without being subjected to 
any other equity. The case would then 
resemble Marappa Goundan v. Rangasami 
Goundan (2). In sucha case if the mem- 
bers are divided and the alienor leaves 
other heirs than the members who question 
the transaction, he or his heirs may have a 
right to contribution, 

3. Where the consideration proved ex- 
ceeds the value of the alienor’s share, the 
transaction may bs upheld asa sale of the 
alienor’s share only and for the excass a 
charge may be given over the shares of the 
other members. 

Tito present case falls under the second 
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of the above cases. The value of the 
father’s shareis Rs. 500 and the considera- 
tion proved is Rs. 400. If the transaction 
is upheld as sale of the alienor’s share only, 
the vendes loses no part of the considera- 
tion he paid and there is no need for any 
further equity, nor is there any need for 
any rightof contribution in favour of the 
father, for he died immediately after the 
sale andthe plaintiffs are his representa- 
tives. Theresult is that we uphold the 
transaction asa sale of the father's share 
only, that isone-fourth of the property. 
The decree is accordingly modified, The 
plaintiff will be entitled to mesne profits 
and to three-fourths share. 

For the reasons given above we are not 
inclined to follow the decisions of Single 
Judge’s in Seetharam Naidu v. Balakrishna 
Naidu (4) and Adinarayana Reddi v. Sub- 
barayal Reddi (5) which practically follow 
the decisionin Vadivalam Pillay v. Nate- 
sam Pillay (3). In the former of those two 
decisions the particular point now argued 
before us was not raised. 

The respondentalso relied on Muthu- 
krishna Naidu v. Kanoji (6). In that case 
the plaintiff offered to pay his share of the 
consideration found proved and the point 
now argued did notarise. It cannot, there- 
fore, be regarded as an authority support- 
ing the respondent. 3 

In the appeal, the parties will bear their 
own costs. The memorandum of objections 
will be dismissed with costs, 

In the Courts below, the parties will give 
and take proportionate costs. 


V.N.V. Decree varied, 
wa” 22 Ind, Oas. 638; 26 M. L.J.604; 15 M. L, T. 


(5) 104 Ind. Oas. 621; A. I. R. 1927 Mad. 1116, 
(6) 39 Ind, Oas, 504; (1917) M. W. N. 273. 





BOMBAY HIGH COURT, 
Oross APerALS Nos. 917 AND 933 or 1925, 
March 16, 1928. 

Present —Mr, Justice Fawcett and 
Mr. Justice Mirza. 
OCHHAVLAL DAMODAR PARIKH 
— PLAINTIFF 


versus 
Taz KAPADVANJ MUNICIPALITY 
—DHFENDANT. 
Vendor and purchaser—Delay in putting purchaser 
in possession—Purchaser's right to interest on purchase- 
money—Principles—Purchaser, whether entitled to 


possession before execution of conveyance—Transfer 
of Property Act (IV of 1882), s. 55 (6) (b). 
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The plaintiff purchased a i 
property which was sold 
by the defendant Municipality of gain on 
February 21, 1918. The sale was subject to the sanc- 
tion of the Commissioner, The purchase-money was 
paid soon after the sale. The Commissioner's sanc- 
tion was obtained on July 10, 1919, and there 
was some Correspondence between the parties relat- 
ing to the terms of the conveyance. The property 
was delivered to the plaintiff on March 9, 1920, and 
jhe Conveyance was executed on July 18, 1920, "The 
aimed interest on t - i 
date of delivery of possession $ TAPERE AA 


Held, that the plaintif was not, un er i 
e the cir- 
cumstangas, entitled to claim eee [p. 164, col. 


Per Fawcett, J.—Ordinari} , in the = 
tract to that effect, a panels cannot heen 
ak Perona money un the conveyance is actually 

h wou i rec i k 
ee S S ee to recover interest as 
the completion of the contract Lp. 165, col. 1.] 

Olause (b) of sub-s, (6) ots. 55 of the Transfer of 
Property Act, is intended to meet mostly cases 
where there has been an actual failure of the con- 
tract for sale, the contract having fallen through on 
account of some default on the part of one or other 
of the two parties; and then this clause provides 
that in proper cases the buyer can recover interest 
on his purchase-money. [p. 165, col. 2; p. 166, col. 1] 

Cross appeals from the decision of the 
Assistant Judge at Ahmedabad, in Appeal 
No. 256 of 1993, reversing a decree 
of the Subordinate Judge at Kapad- 
vanj, in Civil Suit No, 202 of 1921, 

Mr.G. S. Rao, for the Plaintiff. 

Mr. H. V. Divatia, for the Municipality. 


JUDGMENT. 

Mirza, J.—The facts which have 
given rise to these cross appeals are briefly 
as follows:— 
_ The original plaintif, Parikh Ochhavlal 
Damodar, bid for and purchased from the 

original defendant, the Kapadvan j Munici- 
pality a certain property which was being 
used asa school. The plaintiff paid 25 
per cent. of the purchase price on March 1 
1918, and the balance on July 2, 1918: 
The sale was subject to the Commissioner's 
sanction and other legal sanctions. The 
final sanction was given on July 10, 1919, 
On March 10, 1919, the plaintiff gave notice 
to the defendant that he would charge nine 
per cent. interest on the purchase-money 
paid in by him until a document was pas- 
sed by the defendantin respect of the pro- 
perty sold and possession given to the 
plaintiff. On Mareh 8, 1920, the plaintiff 
executed akabuliyat without prejudice to 
his claim for interest agreeing on a certain 
condition to take possession of the property 
before the execution of the conveyance. 
On March 9, 1920, the plaintiff was put in 
possession of the property ‘by the defend- 
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ant and on July 18, 1920,the conveyance 
was executed. On July 1, 19421,- the plaint- 
iff filea this suit claiming Rs, 2,835-8 for 
damages for loss of interest and the price 
The Subordinate 
Judge of Kapadvanj dismissed the plaint- 
ift’s suit. In appeal the Assistant Judge 
of Ahmedabad reversed the judgment of 
the first Court and passed a decree for the 
plaintiff for Rs. 434-10-8. Both parties 
have appealed against this judgment. The 
plaintiff contends that the decree in his 
favour should befor Rs. 650. The defend- 
ant contends that the dismissal of the 


_ suit by the first Court was right and should 
has unreasonably delayed ` l 


have been confirmed. 

Thé lower Appellate Court has held that 
the defendant should have given possession 
to the plaintiffon July 10, 1919, when the 
Commissioner's sanction was received and 
as the defendant did not put the plaintiff 
in possession until March 9, 1920, the 
plaintiff should be compensated by being 
allowed interest for theperiod covered by 
those dates, at the rate of four per cent. on 
‘the purchase-money paid in by him. The 
main question which arisesin these appeals 
is whether the learned Judge’s finding is 
justified in law. 

Primarily the defendant's liability to pay. 
interest on the purchase amount would 
be governed by the contract of sale. Oon- 
ditions Nos. 6 and 8 of the conditions of 
sale provide that the bidder whose bid 
is accepted must forthwith deposit 25 per 
cent: of the purchase price with 
the auctioneer, and the balance within 
fifteen days of the auction with the 
defendant. Condition No. 9 provides that the 
sale would be treated as final only after 
the sanction of the Oommissioner and 
allother necessary sanctions required by law 
have been obtained. In case of any hitch 
in obtaining such sanctions the purchase 
money received would be returned ‘ana- 
mat (as deposit). Condition No. 10 provided 
that if the sale fell through for want 
of proper sanction the purchase-money 
would be returned and would carry in- 
terest at the Bombay Bank rate after the 
expiry of six months from the date of 
the auction. 

There is mo provision in the contract 
of sale to compensate the purchaser with in- 
terest on the purchase price paid by him, 
when the sale contract is confirmed by 
the defendant aftgs six months from the 
date ofthe auction. The plaintiff cannot, | 
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in my opinion, rely upon any express stipu- 
lation for interest in his favour. 

It is contended on behalf of the plaint- 
iff that he is entitled to interest under 
the provisions of s, 55 (6) ib) ofthe Trans- 
fer of Property Act. The learned Jadge 
has upheld this contention. He in effect 
holds that it was the defendant's duty on the 
confirmation of the sale, the full pur- 
chase price having already been recsived 
by them, to express to the plaintiff their 
readiness and willingness to put him im- 
mediately in possession even though the 
conveyance may not then have been ready 
for execution. There being no evidence 
to show that such an offer was made 
and the plaintiff improperly declined to 
accept delivery of the property the lower 
Court holds that he has become entitled 
to interest on the purchase-money he paid 
in anticipation of delivery, It may be 
noted here that under the provisions of 
s. 55 (6) (b) in the case of a completed 
contract of sale the purchase-money which 
is to carry interest must have been pro- 
perly paid by the buyer in anticipation 
of delivery. Under the conditions of sale 
here the purchase amount paid in by 
the plaintiff cannot ba said to have been 
so paid by himin anticipation of delivery, 
After the date of such payment there 
was no contract of sale which had become 
final or binding on the defendant. The 
money Paid in by the plaintiff must ba 


regarded as having been paidin by him. 
in anticipation of obtaining from the. 


defendant a contract of sale which later 
would be followed by a conveyancs. The 
contract of sale became fiaal and com- 
plete only on July 10,1919. Any notics 
as to interest or demandfor an executed 
conveyance and possession prior to that 
date would not, in my opinion, help the 
plaintiff. In his correspondence both prior 
and subsequent to that date the plaint- 
iff did not make time the esseaca of 
the contract and never demanded pos- 
session apart from an executed conveyance. 
The defendant was under no duty until 
July 10, 1919, to take up the question 
of the title they had to convey under 
the terms of the contract of sale. The 
duty of preparing the conveYance is not 
upon the vendor but the purchaser. Section 
55 (1) (b) requires the seller to produce 
to the buyer .on his request for. examina- 
tion, all documents of title relating to 
the property which are in the seller's 
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possession or power. Olause (1) (d) requires 
the seller to execute a propər conveyanc® 
of the property when the buyer tenders 
it to him for execution; cl. (1) (f) requires 
the seller to give, on being so required 
the buyer, such possession of the property 
as its nature admits. 

The correspondence in the case to which 
our attention has been called makes it 
abundantly clear that the plaintiff never 
demanded possession apart from an execut- 
ed conveyance. The delay in the execu- 
tion of the conveyance is not shown to 
be due to any dilatoriness or negligence 


“on the part of the defendant. The cor- 


respondence shows that the defendant was 
pressing the plaintiff to complete the matter 
soon, I do not ses any warrant for hold- 
ing as the learned Judge holds that the 
Chief Officer’s letters in this behalf wera 
only a pretence. Under cl. 11 of the 
conditions of sale the purchaser was under 
a liability to vacate and deliver over 
for the purposes of the public road a 
portion of the land comprised in the ssle 
which fell within the road-line, The plaint- 
iff was negotiating with the defendant to 
have this clause in the conveyance can- 
celled or modified. Hence the delay 
in the preparation of the conveyance, In 
the circumstances of this case there was 
no duty, in my opinion, on the defend- 
ant to offer on July 10, 1919, or any 
subsequent date to put the plaintif in 
possession before the conveyance was execut- 
ed or its terms finally settled. If the 
plaiatiff wanted possession before thecoa- 


‘veyance it was his duty to have called 


upon the defendant in unequivocal terms 
to so put him in possession, By his 
correspondence he led the defendant to 
believe that he wanted possession only 
along with theexecuted conveyance. The 
plaintiff has not put his case on the 
ground that the defendant was to blame 
for the delay that took placeinthe execution 
ofthe conveyance. Tne plaintiff canaot now 
say that the defendant Municipality of its 
owa motion should have anticipated this 
delay and offered to putthe plaintiff in posses- 
sion befor the conveyance was executed. That 
as a matterof fact the Municipality eventual- 


lydid so, does mot, in my opinion, support 
‘the conteation that by their conduct 


they 
recognised that it was their duty uader tho 
circumstances to have put the plaintiff in 
possession when the contract of sale was 


confirmed. The kabuliyat executed by 
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the plaintiff on March 8, 1520, seems to 
indicate that the terms of the proposed 
conveyance between the defendant and 
plaintiff were not finally settled until then 
and thatthe plaintiff was not willing to 
take possession until the terms of 
conveyance were agreed to as he desired. 
As-soon as the terms were so settled and 
the plaintiff appeared to'be willing to take 
possession before the formal execution of 
the conveyance the defendant put him in 
possession, There is no liability on the 
part of the defendant to pay interest to the 
plaintiff on the purchase price. 

In my opinion the plaintiff's claimentirely 
fails. The defendant's appeal should be 
allowed and the plaintiff'sappeal dismissed. 
~ Fawcett, J.—I agree. I think thatthe 
lower Appellate Court has committed an 
error of law in its view as to the respective 
obligations of the plaintiff and the defend- 
ant in regard tothe contract for sale. The 
view of the Assistant Judge is, in effect, 
that the execution of the conveyance was a 
subsidiary matter, that the plaintiff had paid 
up the full amount of purchase-money due, 
and that he was entitled to get possession, 
at any rate, after July 15, 1919, when the 
sanction of the Commissioner to the proposed 
sale was received. Thus, -in one part of 
his judgment he says :— 

“Nowhere does plaintiff in all the 
correspondence expressly say he wanted 
possession, irrespective of the conveyance, 
but no point can be made of it as it was 
the other parties’ duty to put him in posses- 
sion and it was open to them to say the 
deed will take time but possession may be 
taken. Hehad fulfilled his part. It was 
for them to be ready to fulfil theirs and 
express the readiness. ` 


Again, in another passage, he says:— 

‘Assuming both parties thought that the 
conveyance and delivery were necessarily 
required and on simultaneous processes, as 
the (lower) Court puts it, plaintiff cannot 
be affected by such an erroneous belief or 
notion of defendant and their failure to hit 
upon the expedient, ultimately adopted 
earlier. Whatever his object may have 
been with respect to the road-line if 
defendant-had offered delivery at once and 
not contributed to the delay, he would have 
been compelled to accept it and his mouth 
would have been shut once for all,” 


Further on hesays:— . 
“As a rule possession is claimable 
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concurrently with the payment of the 
purchase-money. The contract here was 
complete on July 10, 1919,” 


1 

No doubt, itcan be loosely said that 
possession is claimable concurrently with 
the payment of the purchase-money; for 
instance, that is stated in Gour’s Transfer 
of Property Act, Fifth Edition, Volume I, 
Art. 1162, at page 751, and as authority 
there is cited the case of Prevost v. 
Compagnie de Fives Lille (1). Ita reference 
is made to that case, it will be seen that 
Lord Watson was laying down what are 
the mutual rights and obligations of a 
seller and purchaser, viz., the obligation of 
the seller is to give the purchaser peaceable 
possession, and also a clear title, to enable | 
him to defend his possession and it is the 
right of the seller, upon fulfilment of that 
obligation, to demand and receive payment 
of the price. On the other hand, the 
obligation of the purchaser is to pay the 
price upon delivery of possession and ofa 
title sufficient to protect him from eviction. 
That merely gives what is the ordinary law 
in England, as wellasin India under the 
Transfer of Property Act. As the law is 
summarized in Williams’ Law of Vendor 
and Purchaser, Vol. I, page 34, the vendor 
is bound, on payment of the purchase- 
money, to execute a proper deed of 
conveyance to the purchaser of the estate 
sold, and to put the purchaser inte posses- 
sion of the land so assured. What is 
ordinarily contemplated is that, the terms 
of the conveyance having been settled, 
there is a meeting between the parties, at 
which the conveyance is signed and 
the money is handed over, and then 
possession is given. That is what is 
clearly contemplated by s. 55 of the 
Transfer of Property Act, as_ is, for 
instanoe, ruled in Velayutha Chetty v. 
Govindasami Naicken (2) where it is said 
(page 544*) “the provisions of the Transfer 
of Property Act that after conveyance the 
vendee is entitledto possession and that 
the vendor has a statutory chargeon the 
property for unpaid purchase-money are 
perfectly clear.” In the ordinary case the 
purchaser cannot claim possession until the 
conveyance is actually executed; and the 


x) (1885) 10 A. ©. 643 at p.650; 54 L. J.P. O. 30; 
(2) 8 Ind, Gas, 364; 34 M. 543, (1910) M. W. N. 637; 

9 M. L. T. 108. 
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words “on being required” in cl. (£ of 
_ Bub-s. (L) of s. 55 about giving the buyer 
possession ofthe property can only be 
construed as meaning “on being properly 
required,” that is, in accordance with the 
specific terms of the contract, or if there 
are no such terms mentioned, in accordance 
with the ordinary rule thatI have mentioned. 
Onthe other hand, the vendor may give pos- 
session to the purchaser beforeactual comple- 
tion, cf. Gour’s Tranafer of PropertyAct, Arti- 
cle 1214, page 792, Fifth Edition where it is 
said: “Before completion of the sale the 
vendor may, and on its completion, he must, 
deliver possession to the vendee.” That is, 
the thing can be done; but to lay down that, 
ia the absence of a contract to that effect, the 
purchaser could insist on getting posses- 
sion before the terms of the conveyance to 
be passed had been agreed upon, and before 
actual execution of the conveyance, is, inmy 
opinion, erroneous in law. Similarly, thede- 
fendant Municipality could not,in my opi- 
nion, have legally insisted upon the plaintiff 
taking possession before the execution of 
the conveyances, supposing that they had 
wanted to doso. Each party is entitled to 
say “Before I fulfil my final obligation, 
either of payment or giving possession, l 
want to know exactly what are the terms 
of the conveyance by which the ownership 
passes,” because that isa vital part of the 
transaction under s. 54. Sale, as there 
defined, is effected by a transfer of owner- 
ship of the property, which can only be 
done in a case like the present by the 
execution of a registered instrument and, 
therefore, the settlement of the terms of 
that registered instrument forms a very 
essential part of thecontract. Even before 
the enactment ofthe Transfer of Property 
Act, it was held in Umedmal Motiram v. 
Davu (3) that a mere execution of a convey- 
ancs-would pass the ownership in spite of 
there being neither payment of purcRase- 
money, nor delivery of possession, It often 
happens that the parties do not come to 
an agreement asto the exact terms of the 
conveyance and a suit for specific perform- 
ance results; andifa vendor was under a 
legal obligation to deliver possession before 
the terms weresettled, naturally he would 
be ina weak position, Ofcourse, there may 
bean agreement in a contract 6£ sale to 
give possession before execution of the 
conveyance, just as in the present casa 


(3) 2 B. 547; 3 Ind, Jur, 119. 
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there was au agreement between the parties 
thatthe intending purchaser should pay 
up the full amount of purchase-money 
within a c3rtain time, even before the draft 
of an execution of conveyance sale could be 
settled, and even before the sanction of the 
Commissioner to the proposed sale could be 
received. But in the present case there was 
no specific agreement to give possession 
within any particular time. There was no 
specific agreemsnt even as to the time 
within which the sale was to ba eompleted; 
and itis not for this Oourt, or any Court, 
to insert terms intothe contract which the 
parties themselves did not deem fit to put 
in. The legal position, therefore, in my 
opinion, was that the contract had to be 
performed within a reasonable time. Thus, 
a contract to convey “as soon as possible” 
has been construed to mean “within a reason- 
able time,” which again means such time 
as would be considered reasonable having 
regard to the circumstances of the case, cf. 
Gour’s Transfer of Property Act, Article 
1157 at page 747; and the case would be 
analogous to one falling under s. 46 of the 
Indian Contract Act, which provides that 
where no time for performance is specified, 
then thecontract hasto be performed within a 
reasonable time. Thereis, in the present 
case, no question of time being of the essence 
of the contract, either under the terms of 
the contract, or by any subsequent action 
of any of the parties. Therefore, the 
position comes to this, that the plaintiff can 
only recover interest upon the purchase- 


“money thathe paid, upon the basis of the 


defendant having committed a breach of 
contract, so that he can recover interest as 
damages for that breach, But,as I have 
already said, there is no agresm3nt as to 
the time within which the contract of sale . 
was to be completed, except an implied 
contract thatit should be psrformed within 
areasonable time. 

I agree with my learned brother that. 
cl, (b) of sub-s. (6) of 5.55 does not apply 
in the present case so a3 to give the plaint- 
iff, under its terms, a right to recover 
interest on the amount of the purchase- 
money he had paid. That clause, I think, 
is intended to meat mostly cases where there 
has been an actual failure of the contract 
for sale, the contract having fallen through 
on account of some default on the part of 
one or other of the two parties; and then 
this clause provides,that io propsr cases the 
buyer can recover interest on his purchase= 
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money. But, in the present case, there was, 
in fact, asale carried out, and there has 
been delivery of possession. In regard to 
the words “purchase-money preperly paid 
by the buyer in anticipation of the de- 
livery,” I agree with my learned brother, that 
the present is not a case that comes within 
those words. But, there is a principle on 
which, I think, interest is recoverable and 
that is in a case of the kind that is referred 
to in Jones v. Gardiner (4). There it is 
laid down that damages can be recovered 
by a purchaser from his vendor for delay 
in completing the purchase, where the delay 
has been occasioned by default of the 
vendor, not in consequence of a defect in 
title, or in consequence of conveyancing 
difficulties, but by reason of the vendor 
not having used reasonable diligence to 
perform his contract. That comes to very 
much the same thing as I mentioned, for in 
such `a case there would be a breach of 
contract in failing to coniplete the sale 
within a reasonable time, and if the vendor 
has been to blame, in the manner that is 
mentioned in the ruling I have given, 
there would be a case for the buyer 
recovering interest on the purchase-money, 
Apart from some such basis I do not think 
the plaintiff had any case. There was no 
term in the written contract by which he 
could recover interest in a cass like the 
present. It is no doubt somewhat hard on 
the plaintiff, as the purchase-money was 
lying idle before he obtained possession; 
but he entered into the contract knowing 
the terms and the Court cannot award him 
damages simply out of sympathy for his 
loss of interest. In the present case, I have 
considered carefully all the documents to 
which our attention is drawn, but I cannot 
say it has been proved that the Munici- 
` pality unreasonably delayed completion of 
the contract, so as to entitle the plaintiff to 
damages in the shape of interest on his 
purchase-money. 


As we cannot accept the finding of the 
lower Qourt, because of its being invalid 
by an error of law, we have aright to deter- 
mine the question for ourselves under s. 103 
of the Oivil Procedure Code, as amended 
in1926. Although, no doubt, the Munici- 
pality might have exercised greater 
expedition, for instance, in considering 
the draft of the conveyance that was sent 


(4) (1902) 1 Oh. 191; 71 L. Ja Oh. 98; 50 W, R. 265; 
86 L. T. 74, 
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by, the plaintiff, yet, on the ‘other hand, a 
Municipality is not able to dispose of 
business with quite the same expedition as 
@ private individual. There have to be 
committees, and,there has to be consulta- 
tion between the members of the Oorpora- 
tion. I do not think that this is a case 
where it can be said that the plaintiff was 
doing all he could tohurry on things,and 
the Municipality were doing all they could 
There were delays on 
both sides, and I am not convinced that 
the plaintiff was actually keen on getting 
possession very quickly. Undoubtedly, he 
wanted to get the terms of the contract 
varied in regard to a certain road-line that 
is mentioned in the conditions of sale; and, 
therefore, he might very well want to delay 
things until he had achieved that object, 
an object which he partially succeeded in 
attaining. 

Therefore, in the circumstances of the | 
present case, I agree with my learned 
brother that the plaintiff has not shown that 
there is a good ground forawarding him 
the interest claimed, 

The appeal is, therefore, allowed, the 
decree of the lower Court is reversed and 
thatof the trial Court restored, viz., that the 
plaintiffs suit stands dismissed. 

As we do not see sufficient reason 
to depart from the ordinary rule that 
costs should follow the event, the defend- 
ant-respondent is entitled to his costs 
throughout, e 

A. Decree reversed, 


CALCUTTA HIGH COURT. 
Appmar FROM ORIGINAL O1vit No. 99 or 1927, 
February 1, 1928. 

Present :—Sirx George Olaus Rankin, 
Kr., Ohief Justice, and 
Justic Sir Oharu Ohunder Ghose, Kr., 
CORPORATION or OALOUTTA 
—-DEFENDANT—APPELLANT 
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ASOKE KUMAR DE—PLaAINTIFF 

. — RusPONDENT, 

Provident Funds Act (IX of 1897), ss. 8, 5—~ 
Calcutta Municipal Act (III of 1928), s. 588—Suit 
for recovery of deposit in Provident fund—Limita- 
tion—Prevident Funds Act, s. 5, applicability of—~ 
Calcutta Corporation Provident Fund Rules, 7, 19— 
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Provision that deposit shall be paid to representatives 
of depositor—vuty of Corporation to ascertagn true 
representative—Payment to stranger—Liability to 
refund. 

A suit against the Corporation of Calcutta for a 
sum of money which the plaintiff says they owe him 
is not a suit falling within the purview of s. 538 of 
the Calcutta Municipal Act, 1923, and is not, there- 
fore, governed by the special rule of limitation pre- 
scribed in the said section. fp. 168, col. 1.] 

The provision in cl. (a) of s. 3 ofthe Provident 
Funds Act that in any case not provided for by 
el. (a) the manager may pay the money to any person 
entitled to receive it isa provision intended not to 
defeat the Rules of the Fund; but to take effect only 
in those cases where the Rules of the Fund do not 
tell the manager what person is the proper person 
to be paid. [p. 168, col. 2.] 

Thongh a Corporation are entitled to make a simple 
provision that on the death of a depositor in a 
Provident Fund the money should be paid his 
eldest son or to his youngest son or any other pro- 
vision they like, where the Corporation have chosen 
tomake a provision thatitis to be paid tothe man's 
representatives, executors or administrators, it is the 
duty ofthe Corporation to ascertain whoit is that 
complies with that description. It is not spen to them 
under such a rule, merely because the representative 
happens to bea minor, to claim that they may pay 
the sum to anybody whom they think to be the 
proper person to receive the money on behalf of the 
minor. [ibid] 

A suit against a Qorporation for the recovery 
ofa sum of money standing to the credit of a 
depositor in a Provident Fund is not a suit ‘in 
respect of anything done orin good faith intended 
to be done in pursuance of the provisions of this 
Act’ within the meaning of s. 5 of the Provident Funds 
Act. [p. 169, col. 1.] 


Sir B. C. Mitter (with him Mr. N. C. 
Chatterjee), for the Appellant. 

Mr. N. N. Sircar (with him Mr, A.K. 
Roy), for the Respondent. 


JUDGMENT. : 

Rankin, C. J.—1n this case, the plaint- 
iff, Asoke Kumar De, sues the Corporation 
of Calcutta, to recover a sum of money 
which is under Rs. 1,000. His case is that 
his father, Brajalal De, was an employee of 
the defendant Oorporation, that he wasa 
contributor to the Provident Fund managed 
by the Corporation and that he died on 
the 27th of November, 1940, leaving the 
plaintiff his only son and heir, It appears 
that, besides the plaintiff, there were three 
unmarried daughters and the plaintiff's 
mother predeceased his father. At the 
time of the father’s death, his brother, 
Kunjalal De, was, according to the defend- 
ants, a person, in whose care the plaintiff 
and the unmarried sisters were living, In 
that state of things, what happened was 
this—the plaintiff's uncle, Kunjalal Da, 
applied tothe Oorporation for payment of 
the sum of money standing ix the plaint- 
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iff's father's credit in the account of 
the Provident Fund of the Corporation, 
and they, acting under r. 19 of their 
Rules, paid that sum of money to 
Kunjalal De upon taking an indemnity 
bond from him with security. The plaint- 
iff brings this suit in 1926, having attained 
majority, and he requires the Corporation 
to pay to him over again the sum of money 
which was standing to the credit of his 
father’s account. He says that by the 
payment made to Kunjalal De, the Corpora- 
tion has got no discharge against him. 
The defendants by their written statement 
set up the fact that at the time they paid to 
Kunjalal De he produced a certificate from 
an Honorary Magistrate saying that 
Kunjalal was the plaintiff's guardian. 
They say that, on the strength of this 
certificate, and on the fact that the mother 
was dead, they, in good faith, paid the 
money to Kunjalal and they are protected 
by the provisions of the Provident Funds 
Act and the Corporation’s Provident Fund 
Rules. There is no dispute about the 
amount of the money. As there was a 
small amount of wages due to the plaintiff's 
father and a small amount contributed by 
him for the purchase of War Bonds on the 
one hand, and as, on the other, it appears, 
that the plaintiff's father had taken an 
advance from the Provident Fund, these 
matters had to be adjusted. But there is 
no dispute asto the amount that was due 
to the proper representative of the plaint- 
iff's father or that it may be regarded as a 
case of compulsory deposit within the 
meaning of the Provident Insurance 
Societies Act of 1912 and the argument 
advanced hefore us, on behalf ofthe Oorpora- 
tion, proceeds on that assumption. At the 
hearing of the suit, Mr. S. N. Banerjee, for 
the Corporation, raised two issues. The 
first is whether the suit is barred by limita- 
tion. That appears to have reference to the 
special provisions of s. 838 of the Calcutta 
Municipal Act. It says certain suits 
should be commenced within four months 
after the accrual of the cause of action. 
The learned Judge has rightly refused to 
entertain that argument, because that 
section applies to suits against the Corpora- 
tion inrespect of any act purporting to be 
done under the Ualcutta Municipal Aet or 
under any rule or bye-law made there- 
under. This is not a suit against the 
Corporation for any act which they justify 
or can justify under the powers conferred 
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by the Calcutta Municipal Aet of 1923, 
This is not a suit for damages for having 
paid money to Kunjalal. It is a suit 
against the Corporation asking them to pay 
asum of money which the plaintiff says 
they owe to him. The second issue refers to 
s, 30f the Provident Funds Act (IX of 
1897) and that is the matter which has 
been chiefly in debate before us. If one 
looks at the provision made by s.3 of that 
Act with regard to small sums of money, 
meaning thereby sums which do not 
exceed Rs. 2,000, standing tothe credit of 
a depositor at the time of his death, one 
finds that it says that the officer or person 
whose duty it isto make payment of such 
sum may pay it to any person entitled to 
receive it according to the Rules of the 
Fund. There is a little complication 
introduced in order to provide that, unless 
the Rules ef the Fund preseribed to the 
contrary, they shall be deemed to include 
a power to the depositor to nominate, in 
writing, somebody to receive the money. 
Butif one puts aside that complication, 
the first provision is that the officer may 
pay the money to any person entitled to 
receive it accerding to the Rules of the 
Fund, 

The next thing isthis: “In any case 
not hereinbefore provided for, he may pay 
it to any person appearing to him to be 
entitled to receive it.” 

Now, in the present case, the argument 
has reference to the 19th rule of this Fund 
which is in the following terms: “On the 
death of any subscriber the manager shall 
pay to his representatives, executors or 
administrators the amount standing to his 
credit in the account prepared in accord- 
ance with the provisions of r, 14.” 

As regards the meaning of the word 
“representative ™ seme light is perhaps 
thrown by the fact that in another rule 
reference is made to heirs, representatives 
and also to thè next of kin. But the 
meaning ofthat rule is not, I think, in 
doubt. The law inthis country is well- 
known to be that itis mot necessary in all 
cases to take out Probate or Letters of 
Administration in order to confer a title 
upon the persons who are generally called 
in this country: by the word “heirs.” In 
the case of Hindus, even where the Probate 
and Administration Act is applicable, it is 
not always true to say thatan heir must 
make his title through a Probate or through 
Letters of Administration, The meaning of 
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this ,rule appears to me to be that the 
manager is to pay the money to the person 
entitled to receive itas a matter of testate 
or intestate succession. Itis said that, in 
the present case, as there was no executor 
or administrator and as the heir was a 
minor son, the present case is not provided 
for by r. 19 and, accordingly, it is contend- 
ed that cl. (b) to s. 3 of the Provident Funds 
Act can be resorted to, because as the 
minor was not entitled to receive itin the 
literal sense, the case was one not provid- 
ed for by cl. (a) and that, accordingly, in 
this case the manager might pay the money 
to any person appearing to him to be entitled 
te receive it. In my judgment, that argu- 
ment rannot be accepted. The provision 
that in any case not provided for by cl. (a) 
the manager may pay the money to any 
person entitled to receive it is a provision 
intended not to defeat the Rules of the 
Fund ; but to take effect only in those cases 
where the Rules of the Fund do not tell the 
manager what person is the proper person 
to be paid, In my judgment, the Oorpora- 
tion, while they would be quite entitled by 
their Rules to makea simple provision to 
the effect that, on thedeath of a depositor, 


the money should be paid to his eldest son: 


er to his youngest son or any other 
provision they liked, have chosen to make 
a provision that it is to be paid to the man’s 
representatives, executors or administrators 
and they have, therefore, taken upon them- 
selves the duty of ascertaining who it is 
that complies with that description; and 
it does not seem to methat it is open to 
them under such a rule, merely because 
the representative happens to be a minor, 
to claim that they may pay the sum to 
anybody whom they think to be the proper 
person to receive the money on behalf of 
the minor. The intention of the Act was 


that these Funds might make clear and. > 


simple ‘rules which they could easily ad- 
minister and that, if these rules did not ap- 
ply to any particular case, the officer or 
manager should not necessarily at his peril 
find out the proper legal representative. 
But that intention of the Act has been 
defeated by the character ofthe rule itself 
which assumes the duty of finding out 
the proper legal representatives and deal- 
ing with them in the ordinary way. It 
seems to me, therefore, that neither of 
these defences set up by the Corporation 
is a valid defence. . 

It is somewhat curious that, at the end 
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of the arguments in'this case, a defence 
much more simple and direct than ary 
of these others, was indicated, which seems 
a very satisfactory defence to the plaintiff's 
claim, namely, the Corporation have already 
paid him: that is to say, that in paying 
Kunjalal De they paid it in such a way 
that the payment is a good discharge against 
the plaintiff, on the ground that Kunjalal 
De was ade facto guardian with power to 
give adischarge, I cannot help observing 
that that should have been the firat defence. 
If aman is sued for money, the first thing 
he would take for his defence is that he 
has already paidit. That was not suggest- 
ed, so far as I can see, before the learned 
Judge and Sir Benode Mitter has to concede 
that itis not open to him to proceed updn 
any doctrine of natural guardianship. The 
defence he indicatesin this direction is that 
the uncle may have been the de facto 
guardian. But it appears, as he frankly 
admits, that while ‘certain powers are al- 
lowed to be exercised by persons who are 
managing a minor's property, it is very 
necessary that any case of that sort should 
be based upon investigation of the facts. 

Mr. Sircar for the plaintiff points out 
that no such casa was pleaded. Itis quite 
clear that the learned Judge was not ask- 
ed to investigate sucha case and we are 
informed that Mr. Sircar disputes the 
fact that the uncle was de facto manager 
of the infant's property. It seems tome 
that line of defence, raised very late, is 
not now open either on the pleadings 
or having regard to the issues and the 
conduct of the case in the lower Court. 
On the whole it seems to me that the 
Oorporation have no auswer to this claim, 

I will only advert, in conclusion, to the 
suggestion that there might be soms defence 
in the provisions of s. 5 of the Provident 
Funds Act. That section runs thus: “No 
suit or other legal procesding sha lie 
against any person in respect of anything 
done or in good: faith intended to be 
done in pursuance of the provisions of 
this Act.” There again, it seems to me 
that this is not such a suit, It is not 
a suit for damages. It isa suit to require 
the Corporation to make payment of a 
an of money which is due to the plaint- 
it. . 

In my judgment this appeal must be 
dismissed with costs. 

Cc. C. Ghose, J.—I agree, 

A, Appeal dismassed, 


BOMBAY HIGH COURT. 
First O1vie Aperat No. 355 oF 1925. 
March 19, 1928. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Mirza. 
DISTRIOT DEPUTY COLLECTOR, 

PANOH MAHALS—APPELLANT 


TETSUS 
MANSANGJI MOKHAMSANGJI NAIK 
— RESPONDENT, 

Land Acquisition Act (I of 1894), $. 23 (1)—Valuation 
of land of tenant whoseterm has expired—Possibility 
of renewal, whether can be considered—Neaiks, posi- 
tion and status of. 

Inthe case of compulsory acquisition of land 
occupied by tenants whose tenancies are determined 
by notice or efflux of time, the tenants cannot be 
awarded compensation for loss of profits, even though 
they had reasonable expectation of continuing in 
possession or having the lease renewed. [p, 170, col. 2.) 

R. v. Liverpool and Manchester Railway Company 
(2), followed. 

The Naik of a village is merely a leascholder hold- 
ing his lease at the pleasureof the Government and 
his interest intheland cannot be placed on any 
higher footing. [p. 169, col. 1.] 

Nayak Vajesingji v. Secretary of State (1), referred to, 

First appeal from the decision of the 
Assistant Judge at Ahmedabad, in Oom- 
pensation Oase No. 21 of 1923. 

Mr. P.B. Shingne, Government Pleader, 
for the Appellant, 

Mr. R. W. Desai, for the Respondent. 


JUDGMENT.—This appeal relates to 
certain lands which were acquired under 
a declaration of January 8, 1921, when 
the area was notified as to be acquired. 
The main claimant was the Naik of Kat- 
wara village, in which the land lay. The 
Acquiring Officer in March 1923 awarded 
him the sum of Rs, 18-2-1 with the usual 
fifteen per cent. and six per cent. interest 
from the date of taking possession. Oa 
his application, the Acquiring Officer made 
a reference under s. 18 of the Land 
Acquisition Act to the District Oourt of 
Ahmedabad. The Assistant Judge, who 
dealt with the matter, raised the award to 
Rs, 737-80 that being at the rate of 
Rs. 50 an acre plus the usual fifteen per 
cent. and the six per cent. interest. The 
Government have appealed in the name 
of the District Deputy Collector of Panch 
Mahals. 

The award of the Acquiring Officer is 
based on the Naik merely being a lease- 
holder at the pleasure of Government, 
whose lease had expired and about renewal 
of which nothing could be said then. He 
estimated the amount of profit that would 
have been obtainable by the Naik under 
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the terms of the lease that was proposed 
by Government in 1907, and allowed four 
years for those profits, as if a lease on 
those terms had been executed on January 
1, 1908, for the period of fifteen years 
mentioned in the offer of Government 
about renewal. The lease would then have 
expired on January 1, 1923, and as the 
land was acquired in May 1919 four years 
had remained to run for the expiry of the 
lease, if accepted, since the acquisition. 
The Assistant Judge, on the other hand, 
in spite of the Privy Oouncil decision in 
Nayak Vajesingji v. Secretary of State (1) 
by which they have been declared not to 
be proprietors but leaseholders at the 
pleasure of Government, says that they 
are not in the position of ordinary lessees, 
but practically permanent lessees on certain 
conditions, Again, he says :— 

“The claimant's is not a proprietary 
interest, but for our present purposes, it 
may fairly be taken as quasi- proprietary. 
What I mean to say is that, though he is 
a lessee, he is certain, from the history 
of the lands, to be continued under 
patitas renewed from time to time so long 
as he accepts and fulfils the customary 
conditions that may be imposed on him.” 

He further remarks :— 

“ Here the unexpired portion is indefinite, 
further renewals almost certain, chances 
of forfeiture negligible.” 

Accordingly, he allowed full compensa- 
tion for the Naik’s interest in the land 
acquired, as if he was a proprietor. 

In my opinion, it is impossible to con- 
sider the Naik’s interest to be equivalent 
to what it would be, if he were a pro- 
prietor, after the Privy Council decision 
to the contrary. It is there distinctly laid 
down that the Naik is merely a lease- 
holder holding his lease at the pleasure 
of Government, and his interest in the 
land acquired can certainly not be placed 
on any higher footing. The lower Oourt 
has, in my opinion, not given due regard 
to the interest of the Naik at the date 
of the declaration under s. 6 of the Land 
Acquisition Act, which is the interest that 
is to be valued under s. 23, sub-s. (1) 
of the Act. His interest has to be taken 
as it was then, and not as it is now, or 


(1) 82 Ind Cas. 779; 26 Bom. L. R. 1143; A. I. R. 
1924 P. 0.216; (1924) M. W. N. 694; 47 M, L. J. 574; 
22 A. L. J. 951; 40 O. L. J. 473; 48 B. 613; 21L, W. 
28; 51 1. A. 357; L. R.5 A. (P. O.) 199; 28 0. W. N. 
317 (P. 0). 
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as it may bə at a future date. The posi- 
tion in 1921 was as follows: Government 
in 1907 had laid down in very definite 
terms that they were prepared to renew 
the lease only on certain conditions, and 
the Naik was informed that in case of 
refusal to accept a lease in thosa terms 
the leasehold tenure would be terminated 
at once. There was, therefore, a clear 
threat of eviction by Government Resolu- 
tion No. 7048 of July 17, 1907, (Ex. 
39). The Naiks thereupon brougbt suits 
against Government in i908, in which 
they asked for a declaration as to their 
proprietary tenure, and also for injunc- 
tions to restrain Government from taking 
any steps for removing them from pos- 
session of the estate in dispute. In Feb- 
ruary 1913, the District Judge dismissed 
these suits, and in January 1917, the 
High Oourt confirmed his decrees and 
dismissed the Naiks’ appeals. The Naiks 
then made a further appeal to the Privy 
Council and that appeal was pending at 
the date of the declaration. The decision 
of the Privy Council was not given till 
June 1924, 1. e, after the date of the 
Collector's award. What, then, was the 
interest of the Naik in 1921? His suit ` 
to restrain Government from evicting him, 
etc., had been dismissed by the District 
Judge and that decision had been con- 
firmed by this Court. The appeal to the 
Privy Oouncil might, of course, be decid- 
ed in his favour; but as we,now have to 
decide what is the market value of his 
interest in 1921, we can, of course, avail 
ourselves of the knowledge that, in fact, 
his appeal failed and that the decision 
of the Oourts in India was confirmed. His 
position, therefore, was merely that of a 
tenant-at-will, the period of whose lease 
had been determined and who had been 
threatened with eviction; he was not a 
person “holding over’ under s. 116 of the 
Transfer of Property Act; and besides 
that, he was fighting his landlord by 
litigation and, therefore, in the ordinary 
course would not be likely to get very 
favourable treatment from the landlord, 
if he failed in the litigation. 

The ordinary rule that has been adopted 
in England in the ease of compulsory 
acquisitien of land occupied by tenants, 
whose tenancies are determined by notice 
or efflux of time, is that they cannot claim 
compensation for loss of profits, even though 
they hid reasonable expectation of continu- 
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ing in possession or having the lease renew- 
ed. The leading case is R.v. Liverpool and 
Manchester Railway Company (2) and there 
are other decisivas tə the samas effect. 
cited at the bottom of page 39 of Velin- 
ker's Law of Oompulsory Land Acquisi- 
tion and Compensation, 2ad Edition. It 
ssems to me this principle clearly applies 
in the present case, and that we would 
be really departing frum what the Act 
requires, viz, a determination of the 
market value of the Naik’s interest at the 
date of the declaration, if having regard 
merely to pending pegotiations or any 
other subsequent evens or out of aspirit 
of generosity, we were to allow more than 
is properly claimable by the Naik as the 
market valueof his interest in the land. 
If we were valuing his interest at the 
present date, and it were shown that he 
was ging tò gat arenswal, then the 
position would be different; but taking the 
. position as it was in 1921 ‘it seems to me 
that, if anything, the award of the Collector 
errson the side ofliberality, and really 
he might have decided that the Naik, in 
the circumstances, was entitled to no:-com- 
pensation at all, 

crorefore, in my opinion, the award of 
the Assistant Judga should be sət aside 
and the award of the Collector restored. 

The claimant must pay the costs of 
Government both ia this Uourt and in the 
lower Court. 


A. . Appeal allowed. 


(2) (1836) ) 4 Ad. & El 650; 6 hag 186; 1 M. & 
W., 689; 181 E. R. 931; 43 R. R. 454 


ALLAHABAD HIGH COURT. . 


Execorion First Appesu No. 232 or 1927. 


March 19, 1728. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Mukerji. 
SOMWAR GIR~ DEOKEK- HOLDER 
—APPELLaNT ` 
versus 
Goswami MAYANAND. GIR— ren 
Dsptor AND MATA OEY A BHART TI— 

PPOSITĘ Party : 
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r. 58—Attachment in execution—Objection by judg: 
ment-debtor as trustee for third party, nature of— 
Order on such objection—A ppeal. 

An objection by a judgment-debtor that a par- 
ticular property attached in execution of a decree 
against him is held by him not on his own account 
but as a trustee on behalf of a third party, falls 


- within the purview of O XXI, r. 58, Oivil Procedire 


Code, and not within that of s. 47 of the C.de, and 
a person against whom an order is made in such 
A kg has noremedy by way of appeal. |p. 172, 
col. L f 
Kartick Chandra Ghosh v. Ashutosh Dhara (2), 
Ramanathan Chettiar v. Levvai Marakayar (3) and 
Bhagwan Das v. Mahmud Bano (9), and other cases 
followed. 
i Shah Naim Ata v. Girdhari Lal (1), dissented 
rom. 
Execution first appeal ‘from a decree 
of the Additional Subordinate Judge, 


Benares, - 
“Mr. A. P. Pande, for the Appellant, 


JUDGMENT.—This professes. to be 
an execution first appeal on behalf of a 
decree-holder, Mahant Somwar Gir. Mr, 
Pande has appeared for the appellant ., 
the opposite side is not represented. . 


` The first question we have to calde 
is whether an appeal lies. 


The facts of the case are as follows:— 
The decree-holder-appellant obtained a 
simple money-decree against the judg- 
ment-debtor on the 17th of February, 1926. 
Execution was applied for in May, 1926, and 
the result ofthisthere were attached certain 
properties—zemindari, house property, etci, 
as also certain decrees which had been 
obtained by the judgment-debtor against 
third parties. 


On the 16th June, 1926, the judgment- 
debtor putin an objection to the attach- 
ment of certain house property mentioned 
in list B. His plea was that this property 
was not liable toattachment and sale in 
execution of the decree obtained against 
him by Mahant Somwar Gir, because it 
was not his personal property at all but 
was property belonging to a math. In 
substance theobjection was to the effect 
that this house property was in the pos- 
session of the judgment-debtor as a trustee 
for the math. 


This objection was dismissed for default 
on the 20th November, 1926. On the same 
day the judgmeht-debtor’s Qounsel asked 
for restoration of the case, but this applica- 
‘ich was refused oa thy ground: that Q 
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TX, r. 9did not apply to proceedings 
in execution of decree. 

After this an application was made for 
review of judgment and if seems this was 
entertained by the Court below and finally 
allowed. The Court held that the house 
property belonged to the math and was 
not liable to be attached and sold in execu- 
tion of Mahant Somwar Gir's decree, ‘The 
decree-holder now comes up in appeal. 

- It appears to us, having regard to the 
circumstances of this case and to the 
nature of the objection which was put 
forward by the judgment-debtor in the 
Court below, that this is not a case in 
which an appeal is allowable, It seems 
tous that the objection which the judg- 
ment-debtor preferred to the attachment 
and sale was one under O, XXI, r. 58, and 
consequently the order of the Court below 
which is now under appeal before us must 
be deemed to be an order under r. 60 of-O. 


`- XXL If that is so it follows that the person 


_ against whom this order has been passed 
has no remedy by way of appeal. His 
remedy is by way ofia suit (see.O. XXI,r. 63). 

Mr. Pande, however, has contended on 
behalf of the decree-holder that this ap- 
plication of objection ought not to be 
treated as having been made under O, 
XXI, r. 53 at all, His case is that it was 
an objection raised under s. 47 and that the 
order of the Court below must, therefore, 
be treated as a decree and liable to be 
appealed from. 

We are unable to accept this contention, 
although it finds support in a recent case 
of the Oudh Ohief Court decided in the 
year 1927 [Shah Naim Ata v. Girdhari 
Lal (1)). In this latter case a number of 
previous authorities are discussed and in 
particular there isan examination of the 
Fall Bench decision of the Calcutta High 
Court in Kartick Chandra Ghosh v. Ashu- 
tosh Dhara (2). Their Lordships of the 
Ohief Court found themselves unable to 
accept the view which was taken in this 
Full Bench decision. We find, however, 
that. there isa great mass of authority 
‘against the view which is teken by the 
Onief Court. Leaving aside the Oalcutta 
Full Bench decision to which reference 
has just been made, we find that a similar 


(1) 100 Ind. Cas. 464; A. I. R. 1927 Oudh 120; 4 0. 
a 13 Ta! 4, ES, Ki 39 jg; g, L ï. 4295 18 ~ 
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view was takenin Ramanathan Chettiar 


v. Levvai Marakayar (3), Murigeya v. 


Hayat Saheb (4),, Budrudeen Sahib v. 
Abdul Rahim Sahib (5), Upendra Nath 
Kalamuri v. Kusum Kumari Dasi (6) and 
Nazir Hussain v. Muhammad Ejaz Hussain 
(7). 
We would also rafer to the Full Bench 
case of this Court—Seth Chand ` Mal v. 
Durga Dei (8). In that case it was held 
that where the legal representative asserts 
that the property is his own and has not 
come to him from the deceased judgment- 
debtor he cannot set up a jus tertit so 
as to come in under s. 278 and the follow- 
ing sections of the Code. He can only 
do so where he opposes execution against 
any particular property on the ground 
that, although it is vested in him, it is 
vested inhim not beneficially by reason 
of his being the representative of the 
judgment-debtor but as trustee or executor 
of some one else; in that case either party 
may have the question of justertit determin- 
ed in a separate suit. 

Ifthatis true of a case in which the 


capacity of the legal representative of a- 
judgment-debtor to raise a jus tertii was 


under consideration, we see no reason 
why such a pleais not open to the judg- 
ment-debtor himself. 

The authorities were examined in a 
recent judgment ofa Single Judge of this 
Oourt in Bhagwan Das v. Mahmud Bano 
(9). There Mr. Justice Kanhaiya Lal held 
that in objecting to attachment of certain 
propsrties in the execution of a decree 
under O. XXI, r. 58 of the Code of Oivil 


Procedure if the objector claims the pro- . 


perty as the mutwalli of 8 trust he does 
not do so as arepresentative of the judg- 
ment-debtor even though the author of 
the trust may himself have been the 
judgment-debtor, except where such trust 
is created after the suit or the decree 
passed therein. We think the view taken 
by Mr. Justice Kanhaiya Lal is right and 
is supported by authority. It seems to 
us that in cases of this kind a judgment- 
debtor may fill two totally distinct legal 


(3) 23 M. 19%: 10 M. L. J. 64, 

(4) 23 B. 237. 

(5) 31 M. 125; 18 M. L. J. 21; 3 M. L. T. 325. 

(6) 27 Ind. Cas. 328; 42 O. 440; 200. L, J. ,485; 19 
C. W.N, 520. 

(7; 67 Ind” Cas. 438; 1 Pat. 637; 3 P. L. T, 432; A.I 


R. 1922 Pat. 196 


E 17A 318; A. W, N 1189 


90) 187, | ° 
(8) (5 Ind. Cais: 1053; A; Pk oe Alh 183, ng 
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characters, He may have property of which 
he is the beneficial owner. Oa the other 
hand, he may also be in possession of 
Property which he holds in trust on behalf 
of a third party. If this latter property 
is attached in the execution of a decree 
‘obtained personally against him he is 
surely entitled to apply to the Oourt and 
say that the property which is being 
attached is not really his property at all 
but belongs to a third party for whom 
he is holding as a trustee, and an examina- 
tion of the language of O. XXI, r, 60, 
supports this conclusion, for there it is 
said that if the Court on investigation finds 
“that property which is in the posses- 
sion of the judgment-debtor at such time 
is so in his possession not on his own 
account or as his own property but on 
account of or in trust for some other 
person the Court shall make an order 
releasing the property wholly or to such 
extent as it thinks fit from the attach- 
ment.” 

It seems plain to us that a question of 
this kind may be raised by the judgment- 
- debtor himself and that in such cases he 


is not raising it as judgment-debtor but. 


in a totally different legal character, 
namely, that of a trustee for a third 
person. In this view, therefore, we are of 
opinion that no appeal can be entertained 
against the, order of the Court below 
in the present case. 

We have been asked to treat this pre- 
sent appeal as an application for revision 
of the order of the lower Court, the 
ground taken being that the lower Court had 
no jurisdiction to entertain and allow the 
application for review of judgment. We 
have no doubt that the ground upon which 
the Court below allowed the review was 
not a good ground inlaw, but it cannot 
be said that there is any ground for 
revision. We cannot revise the order of 
the lower Oourt merely because it came 
to an erroneous conclusion ona question 
of law raised before it. We think, there- 
fore, this appeal fails and it is dismissed. 
No order as to costs, a3 the opposite- 
party isnot represented. 

A. ` Appeal dismissed. 
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BOMBAY HIGH COURT. 
Suconp Orvin APrsgaL No, 840 oF 1925, 
March 2, 1928. 

Present :—Mr. Justice Patkar and 
Mr. Justice Baker. 
GOVINDDAS RAJARAMDAS GUJAR 
AND OTSERS—PLAINTIFFS—APPELLANTS 
versus 
GANPATDAS NAROTTAMDAS GUJAR 
AND OTHERS—DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 47—Suit 
for partition—Decree declaring right to purtition~ 
Subsequent suit for partition by metes and bounds, 
maintainability of—Suit for accounts and recovery of 
share of property left undivided —Lamitation—Limita- 
tion Act (IX of 1908), Sch. I, Arts, 62, 89, 120. 

Where partition in interest is once effected by a 
decree between co-parceners and they are converted 
into tenants-in-common, a suit and not an applica- 
tion under s. 47, Civil Procedure Code, is the proper 
procedure whereby to obtain a partition by metes and 
bounds, [p. 174, col. 2.] 

Lade v. Sadashiva (1), Chidambaram Chettiar v, 
Gauri Nachiar (2) and Jagu Babaji v. Balu Laxman 
(3), followed. 

Where the parties to a suit for partition agreed 
to divide in certain shares a house which was not 
then in their possession, and one of the parties to 
ne suit instituted a fresh suit for partition of the 

ouse : 

Held, that the subsequent suit was not barred by 
s. 47, Civil Procedure Code. [p. 175, col. 1.3 

Where at a partition between members of a joint 
Hindu family, a portion of the family property is 
left undivided with the senior member of the family 
with a view to the property being realised and its 
proceeds divided, a suit for account and for recovery 
of ashare in such property by a member of the 
family is governed by Art. 89 and not by Art. 62 of 
Sch. [of the Limitation Act [ibid.] 

Gabu Navoba v. Zipru Ramsing (7), followed, 

A suit for money had and received would not lie 
by one tenant-in-common against another who had 
received more than his share, the proper remedy in 
sucita case being a suit for accounts. [p. 1/5, col, 


Second appeal from the decision of the 
District Judge Satara, in Appeal No. 350 
of 1924, reversing the decree passed by the 
Subordinate Judge at Satara, in Civil Suit 
No. 772 of 1922. 

FAOTS.—The plaintiffs brought a suitin 
1904 against the lst defendant and another 
for partition. As regards a house which 
had been morigaged to the family the decree 
which was passed in 1906 provided that 
the plaintiffs should recover one-half share 
in execution. The house was purchased by 
the Ist defendant in execution of a decree 
on the mortgage in 1908 A portion of 
the mortgage amount had still to be re- 
covered. The Ist defendant obtained 
possession cf the house in 1912, The 
order of the Executing Court in the suit 
for partition with regayd to this house 
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“was as follows: ‘ The parties have agreed 
to divide the house of the above-mentioned 
Sonar half and half and the plaintifis 
agree to pay to the defendant half the 
expenses of execution, and the. plaintifis 
should according to that (agreement) pay 
half the expenses; and the plaintiffs and 
the defendant should partition the house 
in two halves and take possession of their 
respective halves in accordance with that 
and both parties should recover the 
balance due from the debtor and divide 
it half and half.” An application for 


‘execution filed in 1920 was held time-. 


barred and rejected withthe remark that 
the plaintiffs may file a fresh suit. The 
plaintiffs filed a fresh suit for partition of 
` the house and for recovery of their share 
of the rent of the house and the balance 
of the mortgage money. The Subordinate 
Judge held thatthe suitiwas not barred either 
by res judicata or by s. 47, Oivil Procedure 
Oode. The District Judge on appeal held 
that the suit was barred by res judicata. 
He held that the claim for rent and mort- 


gage-money fell within Art. 62 of the 


Limitation Act and was also barred. The 
plaintiffs appealed to the High Court. 

Mr. G. N. Thakor (with him Mr. P. B. 
Gajendragadkar), for the Appellants, 

Mr. K. N. Koyajee, for the Respondents. 

JUDGMENT.—[After stating the 
facts:] The first question which arises in 
this case is whether the present suit is 
barred by res judicata or by s. 47 of the 
Oivil Procedure Code. The house was not 
included in the plaint in the previous suit. 
It was a subsequent acquisition by defend 
ant No, lon bebalf of the family, and in 
the decree passed by the Subordinate Judge 
partition could not have been and was not 
in fact ordered with regard to the plaint 
house. Itis clear, therefore, that the suit 
is not barred by res judicata. 

The next question is whether it is barred 
under s. 47 of the Civil Procedure Code. 
Reliance is placed on behalf of the defend- 
ants on tke order of the Oomimissioner 
approved by the First Class Subordinate 
Judge on August 11, 1910, If the order of 
the First Class Subordinate Judge, dated 
August 11, 1910, be construed as a 
decree for partition of the house, the 
present suit would be barred under s. 47 of 
_ the Oivil Procedure Code. If, on the other 

hand, the decree be considered as merely a 
declaratory decree declaring the rights 
vf the parties in the house and out- 
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standings and the rent, the present suit 
would not be so barred. The order says that 
“the parties had agreed to divide the house 
of the aforementioned Sonar half and halfand 
the plaintiffs agreed to pay to the defendant 
half the expenses of the execution.” The 


house did not come into the possession of - 


the family till 1912, thatis, two years after 


the date of the order, and it cannot be | 


supposed that the Oourt intended to direct 
partition of ahouse which did not then 
come into the possession of the parties and 
with regard to which the parties only 
agreed to make a division between them- 
selves. It was held in First Appeal 
No. 282 of 1921, in execution proceedings 
of the previous decree that “the plaintiff 
can either come to an arrangement with 
the defendant for partition of the house or 
he can file another suit.” 

In Ladev.Sadashiva (1) it was held, fol- 
lowing Chidambaram Chettiar v. Gauri 
Nachiar (2) that a decree directing a parti- 
tion, or the equivalent of a decree sub- 


stantiaily undistinguishable fromthe decree - 


under consideration is a declaratory decree 
converting the parties into tenants-in- 
common; that a tenant-in-common is 
entitled as of right to have a partition 
madeof the property which he holds in 
common with others, whatever the means 
whereby he acquirei that character, and, 


that where a partition in interest is once’ 


effected by a decree between tife co-parce- 
ner, a suit, and not an application under 
s. 244 of the Civil Procedure Code (corres- 
ponding tos. 47 of the present Oode), is 
the proper procedure whereby to obtain a 
partition by metes and bounds, To the 
same effect is the decision ia Jagu Babaji 
v. Balu Laxman (8) wherethe case of Soni 
Maganlal v, Munshi Himatbhai (4) was dis- 
tinguished on the ground that the partition 
decree directed allotment of the southern 
half to one party and the northern half 
to another,and the ruling in Nasrat- 
Uullah v. Mujib Ullah (5) was apparently 
approved insofar as it held that the 
decree-declaring a right to partition not 
having been given eifect to by the parties 
proceeding to partition in accordance with 


ih, if is campetent for the parties or any of 


(1) 6 Bom, L. R. 35. . : 
2) 6 I. A. 177; 2 M. 83; 5 O. L. R. 6; 3 Suth. P. C. J 
654; 3 Ted. Jur. 470; 4 Sar. P. O. J. 59. : 
(3) 17 Ind. Cas, 955; 37 B. 307; 14 Bom. L. R, 1198. 
(4) 3 Bom. L, R. 94. . 
(5) 13_A 309; A. W. N, (1891) 117. . 
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them, if they still continue to be interested 
in the joint property, to bring another 
suit for enforcing their right by partition 
by metes and bounds incase their right 
is called in question ata time when, by 
reason of limitation or otherwise they 
cannot put into effect the decree first 
obtained. 
On the proper construction of the order 
` of August 11, 1910, we think that the 
parties agreed to divide the house half 
and half, and it was left to them either 
to effect the partition by mutual agreement 
or enforce their rights by a separate suit, 
and, : therefore, the present suit is not 
puted under s. 47 of the Civil Procedure 
ode. 
The next question is whether -the claim 
with regard totherent of the house and 
with regard to the sharein:«the recoveries 
of the balance of the mortgage debt is 
barred by limitation. The learned Subor- 
dinate Judge held that Art. 89 of the 
. Indian Limitation Act applied to sucha 
claim. The learned District Judge, rely- 
ing on the case of Vaidyanatha Atyar v. 
Atyasamy Aiyar (6) cameto the conclusion 
that Art.62 applied. The circumstances 
of this case show that after the previous 
partition defendant No.1, as manager of 
the family, executed the mortgage-decree, 
and purchased the property in suit and 
recovered the rents and the balance of 
the mortgage amount on behalf of the 
whole family. The circumstances of this 
case are similar to those in the case of 
Gabu Naroba v. Zipru Ramsing (7) where 
it was held that where ata partition bet- 
ween members ofa joint Hindu family, a 
portion of the family property is left un- 
divided with the senior member of the 
family with a view to the property being 
< realised and its proceeds divided, a suit 
for account and for recovery of a shfre 
in such property by a member of the 
family is governed by Art. 89 and 
re by Art, 62 of the Indian Limitation 
ct. 


_ It cannot be said that dafendant No. 1 
in this case recovered the amount of 
rent and the mortgage debt solely on behalf 
of the plaintiffs, but he recovered it on 
behalf of the plaintiffs and himself as re- 
presentative of the family on behalf of 


R © is Cas, 408; 32 M. 191; 5M. L. T, 49°19 M. 
a 59 Ind? Oas, 357; 22 Bom, L, R. 1289; 45 B, 313. 


the other members as well. This view is 
in accordance withthe decision in Girja- 
bat Shivadeorao v. Narayanrao Ganpatrao 
(8). There are sufficient grounds in this 
case to infer that defendant No. 1, who 
received the moneys and rents and profts, 
received them as the agent ofthe plaintiffs 
and other members of the family, and 
therefore, Art. 89 would apply; but if 
Art. 89 did not apply, the suit for money had 
and received would not lie by one tenant- 
in-common against another who had 
received more than his share and the 
proper remedy would be a suit for account 
which would be governed by Art. 120 
Limitation Act and in either case time 
would begin to run from the. date 
when an account was demanded and 
refused, according tothe decision of the 
Madras Full Bench in Yerukola v. Yerukola 


9). 
We think, therefore, that the claim of 
the plaintiffs with regard to the rent and 
the recoveries of the mortgage debt is not 
barred by limitation. h 

The plaintiffs are, therefore, entitled to 
recover possession of a half share in the 
plaint property on partition from defend- 
ant No. 1, and are entitled to Rs. 240 due 
to them on account of their share in the 
balance of mortgage debt recovered by 
defendant No. 1 and are alse entitled to 
a half share of the amount of rent which 
was actuallyreceived, viz., 264, which comes 
to Rs. 132. We would, therefore, reverse 
the decreeof the lower Appellate Court 
and restore that of the Subordinate 


-Judge with this variation that for the 


amount of Rs, 464 we would allow Rs, 132 
for the plaintiffs’ share in the rent. 

The appellants are entitled to their costs 
in this Court and in the lower Appellate 
Court. 


A. Decree reversed. 

(8) 88 Ind. Cas. 975; 76 Bom. L. R.1165 at p. 1171; 
A. 1. R. 1925 Bom. 148. 

(9) 71 Ind. Cas. 177; 45 M. 648; (1922) M. W. N. 215; 
30 M. L. T. 279; 42 M. L. J, 507; 15 L. W. 595; A. L R. 
1922 Mad, 150 (I, B.). 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sxconp Olvik APPEAL No, 118 oF 1928. 
September 27, 1928. 
Present :—Mr. Kinkhede, A. J. O. 
DATTATRAYA—APPELLANT 
versus 
‘ WAMANRAO— RESPONDENT. 

0. P. Land Revenue Act (II of 1917), ss.? 8, 208 (1) 
(8)—Abadi site—Transfer competent under s. 208 (1) 
(8)—Landlord’s power to set aside such transfer—Con- 
tract whether includes implied covenant in wajib-ul- 


arz. 
A transfer ofan abadi site by the holder thereof 


to a person to whom he is competent to make it 
under s, 203 (1) (3) of the O. P. Land Revenue Act is not 
voidable at the instance of the landlord merely be- 
cause the transferor and the transferee settled the 
bargain without reference to him, 

The word “contract” in s. 8 of the said Act cannet 
be so interpreted as to include within its scope 
the implied covenant in a wajib-ul-arz that the land- 
lord's permission is necessary for the validity of 


a transfer. f ; 
Second appeal againstthe decree of the 


Additional District Judge, Nimar, dated 
the 15th December, 1927, in Civil Appeal 
No. 46-of 1927. 


Mr. W. R. Puranik, for the Appellant. 


JUDGMENT.—Mr. W. R. Puranik, 
Advocate, for the appellant was heard. 
I think the provisions of s. 203 (1) and 
sub-s. (3) of the O. P. Land Revenue Act 
have been rightly interpreted. In using 
the words “A person holding a site shall 
be incompetent to transfer it except to a 
person entitled to and not already in pos- 
session of such site” the Legislature must 
be considered to have recognized a right 
of transfer subject to the exceptions. In 
other words, the capacity to transfer was 
circumscribed and limited duly to the two 
exceptional cases: In laying down a 
general bar against transfer, the Legis- 
lature conferred a limited right of trans- 
fer by making it possible to the trans- 
ferring person to choose his own transferee 
within the statutory exceptions. The circie 
of persons who could be transferees was 
thus limited. If the transferee was with- 
in the exception the transfer was legal 
and it gave no right of re-entry to the land- 
lord. If the transferee did not satisfy 
those conditions. there was no right at all 
created in his favour in respect of the 
site, much less would he be classed as a 
licensee of the landlord. I think, the 
Legislature never intended to lay down 
that a transfer which was perfectly legal 
was voidable at ghe instance of the land- 
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lord because the transferor and the trans- 
feree settled the bargain without reference 
to him. 

I am asked totreat sub-s, (3) of the Act 
as sufficiently wide to bring the present 


- case within the operation of an entry in 


the village administration paper, which 
is said to be in the nature of a contract be- 
tween the proprietor andthe holder of the 
abadi site. [am not prepared to interpret 
the word “contract” so liberally or widely 
as to include within its scope the so-called 
implied covenantin the wajib-wl-arz that 
the landlord’s permission is necessary for 
the validity of a transfer. I cannot read 
into the section any provisions of the 
wajib-ul-arz in the absence of express 

words to that effect. If the Legislature ` 


“wanted to make any such exception in favour 


of an entry in the village administration 
paper, there -was nothing toprevent it 
from doing so expresslyfin this section itself, 
while enacting the exception in favour of 
a contract. It could have eqally excepted . 
such an entry in the village administra- 
tion paper also. The fact that in s. 96 of 
the O. P. Tenancy Act of 19:0 and in 
sub-s, (8) of s. 203 of the O. P. Land 
Revenue Act of 1917 such exceptions are 
made is clearly indicative of an intention 
that wherever the Legislature thought 
fit to enact an exception it did so ex- 


pressly. | 

I, therefore, hold that the permission 
of the landlord was not necessary for 
the legality of the transfer in question 
and that the plaintiff's claim has been 
very rightly dismissed in the Courts below. 
The appeal fails and is dismissed without 
notice to the respondent, 


Q R. D. Appeal dismissed. 
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LAHORE HIGH COURT. 
ORIMINAL APPEAL No, 907 oF 1928. 
September 18, 1928. 

Present :—Mr. Justice Fforde and 
Mr. Justice Bhide. 
THAKURA SINGH AND anoTHER—ACCOSED 
—AprELLANTS] 
versus 


EMPEROR— RESPONDENT. 

Penal Code (Act, XLV of 1860), s. 802—Murder— 
Minority of accused—Sentence—Hvidence Áct (I of 
1872), s. 32 -Dying declaration, what is. 

A person who has not reached the legal age of 
discretion should not be made to pay the death 
penalty when the law allows an alternative punish- 
ment. [p. 179, col. 1.] 

The fact that the declarant has lingered for 
some days after making the declaration dees not 
render a dying declaration inadmissible in evidence, 
[p. 178, col. 2.] 


Criminal appeal from an order of the Ad- 
ditional Sessions Judge, Ferozepore, dated 
the 14th July, 1928, : 

Sardar Mehtab Singh, S. B., and Dr. Nand 
Lal, for the Appellants. “a steel 

Mr. M. Saleem, for the Government Ad- 
vocate, for the Respondent, 

JUDGMENT. 

Fforde, J.—Dalip Singh,a boy aged 
12 years, and Thakura Singh, a youth of 
seventeen, have been convicted of the 
murder of Gurcharan Singh, a boy of about 
thirteen years of age. ThakuraSingh has 
been sentenced to death and Dalip Singh to 
transportation for life, 

The story as put forward by the prosecu- 
tion witnesses is shortly as follows :—At 
about 5 or 5-30 r. m.anumber of boys be- 
longing to the Boarding House of the M. B. 
High School, Muktsar, were playing in the 
school play-ground when they heard shrieks 
coming from a distance of about twenty 
karams, A number of the boys ran to the 
spot from whence the sounds appeared to 
come and there found the two appellants 
striking the deceased who was at that time 
lying on the ground. According to the 
witnesses, who are unanimous on that point, 
Thakura Singh was using an iron patri 
some three to three and a half feet long 
fitted with a wooden handle, while Dalip 
Singh was wielding a takwa attached to a 
dang. On the boys coming near thescene 
of the assault they were warned by the ap- 
pellants to keep away. They thereupon 
shouted to Gurdial Singh, the school cook 
who was standing some little distance off, 
to inform the Head Master. Gurdial Singh 
immediately ran offen this errand. Tne 
Head Master shortly afterwards came on to 


12 
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the scene to find that the two assailants 
had decamped and their victim was lying 
dangerously injured. . 
The medical examination shows that Gur- 
charan Singh had on his person no fewer 
than eight incised wounds one of which had 


. fractured thehead, the fracture extending 


to about eightinches From this wound 
brain matter was exuding, the injury being 
54 ” +1” in area and extending in depth 
to the bone of the skull. It was cut trans- 
versely to the middle of the occiput. The 
‘other injuries, though extensive, would not, 
in the medical witness’ opinion, have been 
sufficient in themselves to cause death. 
The Head Master immediately had the 
injured boy removed to the Hospital and 
then wrote out areport to the Police stat- 
ing that Gurcharan Singh, a student of the 
seventh class, had been attacked by Tha» 
kura Singh, a student of the eighth class, 
and that Thakura Singh had gone towards 
the Ferozepore Road to attack a certain 
Jawala Singh, and it was requested that 
the Police should -pursue him. The note 
concluded with these words :—‘ I have also 
come to understand that one Dalip Singh, 
a student of the seventh class, has also ac- 
companied him.” On being questioned 
how it was that hehad not named Dalip 
Singh in the First Information Report as one 
of the assailants, the Head Master replied 
that he was not sure of the exact message 
given him by the cook. His impression was 
that Dalip Singh’s name was not mention- 
ed at thattime but that the cook had stat- 
ed that Gurcharan Singh had been killed 
by Thakura Singh and others. It was only 
after he had made enquiries from the eye- 
witnesses that the Head Master learnt that 
Dalip- Singh had taken part in the crime, 
This explanation seems to me quite rea- 
sonable. The Head Master on hearing that 
some boys were attacking another went to 
the scene of the occurrence to prevent, if 
possible, any serious accident. On arriving 
there his first care was to take the wounded 
boy away and get him medical attention at 
gnee. There is no doubt that the Head 
Master must have been labouring under 
very great stress and anxiety on hearing of 
this tragedy, and itis quite possible that 
he did not clearly gather what the message 
conveyed to him by the cook was, and, on 
the other hand, it may be that the cook who 
had runoff atonce to convey the informa- 
tion had not clearly perceived who the 
actual assailants were. It dees not seem to 
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me that the omission to state in the Fitst 
Information Report that Dalip Singh was 
one of the assailants isin itself sufficient 
to discredit the evidence of the eye-wit- 
nesses who are all unanimous in stating that 
Dalip Singh tock an active part in thecrime. 

The eye-witnesses are six in number, 
namely, Jagir Singh, a boy of seventeen, 
Gurdial Singh, the cook whom I have already 
referred to, Kishen Singh, a youth of 
twenty, Hazara Singh aged seventeen, Brij 
Lal aged eighteen, and Muhammad Sarwar 
also aged eighteen. ` These persons all say 
that when they came on to the scene of the 
crime they found that Gurcharan Singh 
was lyingon the ground bleeding and that 
Thakura Singh, who was wielding a patri, 
and Dalip Singh, who had a takwa, were 
striking him. They actually saw some blows 
being administered by these ; two persons. 

In addition to this evidence there is the 
dying declaration of Gurcharan Singh. 
This was made toKehr Singh Tahsildar, 
a Magistrate of the Second Class, who has 
also given evidence in Court. According 
to this dying declaration Thakura Singh 
and Dalip Singh attacked the declarant with 
a “patri and takwa respectively. Dalip 
Singh struck him with itakwa but the in- 
jured boy was unable to say exactly where 
the blows fell. Thakura Singh, according 
to him, struck him several times, but as he 
lost consciousness after the first few blows 
he was notable to give any more informa- 
tion about the subsequent events. He 
stated that both Dalip Singh and Thakura 
Singh wereurging one another to assault 
him. When the boys came on the scene he 
had lost consciousness and was unable to 
state who arrived, This declaration was 
made at9 p.m, on the evening ofthe day 
the assault took place. At the time the dee- 
laration was made the declarant was in full 
possession of his senses and apparently was 
able to give a perfectly coherent account 
of the assault, I see no reason whatsoever 
for refusing to accept this peice of evidence, 
There can be no doubt at all that the injur- 
ed boy was not influenced by anybody to 
make this statement, and it is not even sug- 
gested that there was any reason why he 
should wrongly implicate either of the 
two appellants. 

It has been urged by Dr. Nand Lal, who 
appears for Dalip Singh, that thisis not a 
dying declaration inasmuch as the injured 
boy died somesix days later. I am satisfi- 
ed that it isadying declaration in the legal 
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sense of the term. The boy was dying 
at tbe time he made it and the fact 
that he lingered for six days afterwards 
does notdeprivehis declaration of its charac- 
ter asa piece of evidence admissible under 
s. 32 of the Evidence Act. 

The motive for the crime is said to be 
some unnatural affection of Thakura Singh 
for the deceased. So far as the motive is 
concerned the most that can be said is that 
there is some evidence in the form of let- 
ters written by Thakura Singh tothe de- 
ceased which show that there wasa very strong 
affection hetweenthetwo and thatthis affec- 
tion had been interrupted by circumstances 
whichare not madeclear. In one of the letters 
which is dated the 11th of September, 1927, 
there is the suggestion that the writer was 
annoyed because Gurcharan Singh had on 
one occasion not been as demonstrative as 
the writer desired. Inanother letter which 


has been exhibited as Ex. P. J., there 
was a threat in these terms :— You 
shall have to repent for your invit- 


ing Kehr Singh without my permission. 
Do what you like, but you will know the 
consequence when we attend the school after 
the holidays.” 

The evidence is not sufficient to disclose 
the exact nature of the motive which indac- 
ed Thakura Singh to commit this crime, 
and so far as Dalip Singh is concerned, 
there is no evidence whatsoever of any 
motive why he should have taken part. 
The fact, however, remains that these two 
boys have been proved by overwhelming 
evidence to have brutally attacked and in- 
flicted injuries upon Gurcharan Singh which 
resulted in his death. The weapons used 
and the injuries inflicted are of such a 
nature that the assailants must be deemed 
to have intended to cause such injuries as 
they knew would cause death and as were 
likely im the ordinary course of nature to 
result in death. The crime, in my opinion, 
is clearly that of murder and I am satisfied 
that the appellants have been rightly con- 
victed under the provisions of a, 302 of the 
Indian Penal Code. 

The only question which remains is to 
consider the plea put forward by Mr. Meh- 
tab Singh on behalf of his client Thakura- 
Singh that oWing to the youth of this con- 
vict the death sentence should not be im- 
posed. I may observe here that Mr. Mehtab 
Singh hagnot attempted to contest the 
finding of the learned Sessions Judgeupon 
the facts. He has not found himselfable | 
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to urge that the evidence against his client 
so far as the assault is concerned has not 
fully established his client's participation. 
Thereis no doubt that had Thakura Singh 


been an adult no Court would have been. 


justified in imposing any penalty but that 
of the capital sentence. It is undisputed 
that Thakura Singh was at the time of this 
offence notmore than seventeen years of 
age, that isto say, he was still a minor 
and it seems to me opposed to ordinary 
humane principles thata person who has 
not reached the legal aga of discretion 
should bs made to pay the death penalty 
where the law allows an alternative punish- 
ment. I would accordingly accept Pha- 
kura Singh's appeal tọ the extent of re- 
ducing the penalty to one of transportation 
for life. 

Sə faras Dalip Singh is concerned, it 
shocks one’s sense of fitness to sentence a 
boy of twelve to transportation for life. 
The Courts, however, have no jurisdiction to 
impose any lesser penalty for the offence of 
murder, even when committed bya child 
of this age, than transportation for life. 
Section 83 of the Indian Penal Code pro- 
vides that nothing is an offence which is 
done by a child above seven years of age 


and under twelve who has not attained . 


sufficient maturity of understanding to 
judge of the nature and consequences of 
.his conduct on thatoccagion, Dalip Singh 
sgo far as the evidence goss was not under 
twelve. Therefore, he would not come 
within the provisions of s. 83 even if there 
-was evidence that he had not attained 
sufficient maturity of understanding to 
appreciate the nature and consequences of 


his act. Although Dr. Nand Lal has argued ` 


that s. 83 should be applied, it was never 
pleaded on Dalip Singh's behalf that he 
was notof sufficiently mature mind_and, 
therefore, came within the shelterof 8. 83. 
It must be presumed, as he was leading the 
ordinary life of a student, that he had ar- 
rived atthe ordinary maturity of boys of 
his age, Moreover, as I have said, the evi- 
dence isthat he is twelve years of age and 
not under the age of twelve. The result 
is that the appeal of Dalip Singh must ba 
dismissed, but in doing sol would desire 
to draw the attention of the Local Govern- 
ment to his case so that they may take 
action, if they think fit soto do, under s. 
401 or 442, Code of Oriminal Procedure, 
with aview to remitting or commuting the 
sentence of this appellant and arranging 
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for His detention in some place other than 
a gaol in which he would have to associate 
with hardened criminals, 
Bhide, J.—! agree. 
R. L. Order accordingiy. 


ALLAHABAD HIGH COURT. 
ORIMINAL Revision No, 621 or 1928. 
August 30, 1928. 
Present:—Mr. Justice Dalal. 
AJUDHIA PRASAD—AcouseD 
— APPLICAN[ 
versus 
EMPEROR—Opposits PARTY, 


Penal Code (Act XLV of 1860), ss. 116, 161—O/ffer- 
ing bribe to public servant for showing favowr—Public 


servant not in reality in a position to show such 
favour—O ffence. ; 

Where a person offers a bribe to a public servant 
for showing some favour in the exercise of his’ 
official ‘functions, he will be guilty of an offence under 
s. 161, Penal Code, even though the public servant 
is not in reality in a position to show such favour, 


[p. 180, col. 1.| f . 
Kishan Lal v. King-Emperor (2), followed. 
Pulipati Venkiah v. Emperor (1), dissented from. 


Criminal revision from an order of the 
Sessions Judge, Jhansi, dated the 4th of 
August, 1928. a 

Mr. A. Sanyal, for the Applicant, 

The Assistant Government Advecate,. 
Dr. M. Waliullah, for the Opposite Party. 

JUDGMENT.—Ajudhia Prasad ‘dhobi 
has appealed from his conviction under 
B. 161 read with s. 116 ofthe Indian Penal 
Code. Illustration -(2) to s. 116 says: 

“A offersa bribe to B,a public servant, 
as a reward for showing A some favour 
in the exercise of B's official functions, 
B refuses to accept the bribe, A is punish- 
able under this section". 

The dhobi is not the actual A but he 
introduced the bribe giver tothe Assistant 
Superintendent of Police Mr. Naqvi. Mr. 
Naqvi heard from a femaleservant what 
Ajudhia intended and made preparation 
to receive Ajudhia and the principal person 
Narain Das, who desired that the Assistant 
Superintendent of Police should use 
favour in the exercise of his official func- 
tions. The favour desired by Narain Das 
was that his brother’s name may be remoy- 
ed from Register No. 8 of bad characters 
of the Jhansi Police Station, There can 
be no doubt that Ajudhia and Narain 
Das appeared before the officer and offered 
a bribe which was not accepted, Learned 
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Counsel here has argued that. the 
Assistant Superintendent was not in charge 
of this particular register and in the 
exercise of his official function could 
not remove the name of any person from 
that register. The official, therefore, was 
not in aposition to show favourto Narain 
Das and that, theréfore, if the official had 
accepted the money he would not have 
been guilty of accepting a bribe and for 
that reason the bribe giver could not 
be guilty under the provisions of s. 161 
of the Indian Penal Code. In support 
of this view a ruling of the Madras High 
Court in Pulipati Venkiah v, Emperor (1) 
was quoted, of which the head-note is: “in 
a charge under s..161 it must be shown 
that the accused took the bribe as a 
motive for doing an official act, that the 
chargs against a Karnam was that he 
recaived a bribe from a villager on the 
understanding that he would get him 
some darkhast land. It does not constitute 
an offence under s. 16l,as getting darkhast 
‘js not the official act of a Karnam”. With 
all respect, in my opinion, thelearned Judge 
appears to have overlooked Illustration 
(c) to s. 161 to which no reference is 
made in the judgment. That Illustration 
is:—‘'A, a public servant, induces Z errone- 
ously to believe that A’s influence with 
the Government has obtained a title for 
Z and thus induces Z to give A money 
as a reward for this service. A has com- 
mitted the offence defined in this section”. 
` In the Madras case the Karnam induced 
the villager to believe that in the exer- 
cise of his official act he could obtain 
darkhast land for the villager. Having 
regard to the Ilustration, I should bave 
held the Karnam guilty under s. 161. 
Mr. Sanyal had an ingenious argument 
in reply. He was of opinion that what 
the Illustration pointed out was that A, 
though he promised to exercise influence, 
did not exercise influence and yet he 
would be guilty. According to Counsel 
A in the Jllustration was in a position 
to exercise influence with the Government 
to obtain a title. Iam not aware of the 
existence of an official, whose official duty 


it is to exercise influence with the Govern- — 


ment to obtain a title: With the desire 
we all have for titles, such an official would 
not be able to drive away crowds from 

(1) 84 Ind, Cas, 940; 47 M. L. J. 662; 20 L. W. 618; 


(1924) M. W, N. 894, A. I. R. 1924 Mad. 851; 26 Or. 
L. J. 396, 
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his door, Such an illustration of an im- 
possible official duty is purposely given 
to indicate the purpose of the legislation 
that, even where an act is not, within 
the exercise of the official duty of a 
public servant (such as the exercise of 
influence to obtain a title), if a public 
servant erroneously represents that the 
particular act is within the exercise of his 
official duty he would be liable to conviction 
under s, 161, if he obtained a gratifica- 
tion by inducing such an erroneous be- 
lief in another person. The learned com- 
mentatorsof the book entitled The Law 
of Crimes have also commented adverse- 
ly on a case of this Court which is not 
repérted anywhere {Kishan Lal v. King- 
Emperor (2).| I cannot agree with the 
learned commentators. My opinion is in 
agreement with the opinion expressed 
in that case. All that is necessary to 
prove the offence is that a public ser- 
vant had promised to show favour in 
the exercise of his official function, al- 
though he might in reality have no such 
opportunity. 

The conviction is upheld. At the same 
time the sentence is very severe, firstly 
having regard to the fact that Narain Das 
has been let off only with a fine. A 
very quaint reason has been assigned for 
this differentiation by the Magistrate. He 
says inhis judgment that Narain Das wept 
and looked sad. The dhobi did neither. . 
Possibly the dhobi was not aware of the 
sensitiveness of the Court who tried him. 
As a rule Indiansare very quick at weep- 
ing and knocking their heads on the ground. 
Secondly, “please walk into my parlour, 
said the spider to the fly” is a clause 
of conduct at which my mind revolts. 
I reduce the sentence to rigorous imprison- 
ment for one month. 


A. o Sentence reduced. 
(2) 1A. L. J. 207 notes, 
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CALCUTTA HIGH COURT. 
FULL BENCH, 

Foru Benca Rarerence No. 1 or 1928. 
QriminaL Revision No, 1254 or 1927. 
July 13, 1928. 

Present:—-Sir George Claus Rankin, KT., 
Chief Justice, Justice Sir Zahhadur Rahim 
Zahid Suhiawardy, Kr., Mr. Justice 
B. B. Ghose, Mr. Justice Mukerji 
and Mr. Justice Cammiade. 

AGNI KUMAR DAS—F rast Party 
— PETITIONER 
versus 


MANTAZADDIN AND aNoTsER— 


Sxoonp Party—Opposits Parry. 

Criminal Procedure Code (Act V of 1898), ss. J07, 
14h, 145—Dispute as to possession—Decree of Civil 
Court in favour of one party—Delivery of possession 
to such party by Civil Court—Jurisdiction of 
Criminal Court to take proceedings under s. 145— 
‘Dispute, ‘Actual possession’, meanings of—Scope of 
ss. 107 and 145. 


Held, by the Full Bench (Rankin, C. J., and 
Suhrawardy, Ghose and Cammiade, JJ.)\—The words 
‘actual possession’ in sub-s. (1) of s. 145, Criminal 
Procedure (ode, mean actual physical possession 
even though wrongful, e.g., that of a recent tres- 
passer in actual physical possession atthe time of 
“tha proceedings under s. 145. |p. 192, col. 1; p. 193, 
col. 2; p. 196, col. 2.] 

The word ‘dispute’ in the same section means 
actual disagreement existing between the parties at 
the time of the proceedings under s, 145 even though 
the question as to the right to possession has 
already been decided by a Civil Court. [ibid.] 

The judgment of Cuming, J., in Gobind Chunder 
Moitra v. Abdul Sayed (6), approved. 

Per Mukerjee, J—The words ‘actual possession’ in 
sub-s. (1) of s. 145, Oriminal Procedure Code, mean 
actual physical possession even though wrongful, 
eg, that of a recent trespasser in actual physical 
possession provided the dispute as to possession has 
not been determined bya Civil Court. [p 212, col. 2.] 

The word ‘dispute’ in the same section means 
actual disagreement existing between the parties at 
the time of the proceedings under s. 145 even 
though the question as to the right of possession 
has already been decided by a Civil Court if the 
decision of the Civil Court amounts only to a 
determination of the right to possession, but ot in 
cases where such right and a consequent claim to 
poss2ssion have been negatived by a decree which 
is either inter partes or may be treated as such 
and in cases in which khas or actual possession 
has been delivered by the Civil Court either inter 
partes or between parties who may in effect be 
regarded as parties to the proceedings, [ibid.] 

The first party took a mortgage from M and his 
wife, and obtained a mortgaga-decree against Af 
and the heirs of M's wife. Upon an application for 
execution of the decree it was found tha@ the decree 
was time barred as against the minor heirs of Ms 
wife. The property was thereafter sold as against 
M and purchased by the first party. An application 
to set aside the sale was dismissed but the ques- 
tion whether the property wasowned by M or his 
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wife or as to what their shares in it were was left 
open. ‘fhe first party was put in possession by the 
planting of a bamboo. In proceedings under s. 145 
between the first party and the heirs of M's wife 
about 15 months after the date of the delivery of 
possession : 

Held, by the Full Bench (1) that the Magistrate 
had jurisdiction to take action under s. 145, Crimi- 
nal Procedure Code in spite of the order of the 
Civil Court for delivery of possession [p. 192, col. 
1 


“(2) that he was not bound inlaw to find that the 
applicant was in possession by reason of the delivery 
of possession given by the Civil Court. [idid.! 


Per Rankin, C. J.—Section 145 is not the only 
weapon with which a Magistrate is entrusted for 
the maintenance of the peace in connection with dis- 
pute over land. He hasa power specially adapted to 
cases of urgency under s.144 and he has a power 
under s.107 which in some cases will suffice. It is 
clear enough that whatever force be given to the 
word “shall” in the first sub-section of s. 145 it 
need in no way embarrassany Magistrate in exercis- 
ing his discretion. If heis of opinion that an order 
under s. 107 will meet the case and proposes to 
make one, he has only to make it to justify himself 
inholding that the dispute no longer is likely to 
cause a breach of the peace; he can do this either 
without taking action under s. 145 or at any stage 
of proceedings under that section. If he thinks 
that the case calls for action under s. 144 he 
can take sueh action and if he thinks this suffi- 
cient to prevent the likelihood of a breach of the 
pr e can postpone all action under s, 145, [p. 186, 
col, 2. 

It is an error to suppose that decree-holders are 
a class of men so favoured by the law that in any 
conflict between their convenience and maintenance 
of the public peace the latter must give way under 
g. 145. [ibid] 

The words ‘dispute likely to cause a breach of 
the peace’ in s. 145 are not confined to bona fide dis- 
putes or only to reasonable disputes. [p. 187, col. 


When the Magistrate cannot after due enquiry 
decide as to which party is in possession, he will 
almost always act wisely in attaching the property 
under s. 146, and unwisely in attempting to deal 
with the matter under s. 107. [p. 188, col. 1.] 


Per Ghose, J.—Whena Civil Court has delivered 
possession to a person the Magistrate should mein- 
tain that possession as against a party to the suit if 
the unsuccessful party seeks to disturb such pos- 
session, asin fact the possession of every person 
should be protected against disturbance. If the 
unsuccessful party takes forcible possession the 
Magistrate has the powerto putthe rightful owner 
into possession under the first proviso to sub-s. (d) 
of 5.145. If, however, the successful party in the 
Civil Court allows the unsuccessful party to get 
into and retain possession for a sufficiently long 
period of time, precluding the application of the 
above proviso, it cannot be said that the Magistrate 
has no power to take proceedings under 6.145. In 
such a case he may make a declaration in favour 
of the unsuccessful party in the civil suit if: 
clean y finds possession in his favour. [p. 196, cols. 
1&2. 

Ben Mukerji, J—Where a dispute as to actual 
possession has been effectively determined by a 
Civil Court and possession is actually delivered to 
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one party there is no longer any dispute in the 
eye of the law which requires adjudication and so 
none of which the Criminal Court need take notice 
of. [p. 209, col. 2.] 

Ifthe Criminal Court finds before it a complete 
adjudieation of the dispute as to actual possession 
by a competent Court for it to think of making an 
order in favour of a party who has, been defeated 
in that Ooart and to relegate the successful party 
to geta second adjudication is to ignore the very 
object which it should have in view and thus 
would amount to lending countenance to an abuse 
of the processes of the Court. [p. 211, col. 2.] 


Criminal revision against an order of 
the Deputy Magistrate, Oomilla, dated the 
13th August, 1927. 


The revision, petition was originally 
heard by Ouming and Lort Williams, JJ., 
who referred the case to the Full Bench by 
the following 


ORDER OF REFERENCE 
TO A FULL BENCH. 

This Rule arises out of certain proceed- 
ings under s. 145, Criminal Procedure Code, 
The facts would seem to be these: 

The lst party are auction-purchasers and 
the 2nd party are judgment-debtors, It 
would seems tobe the first party's case 
and this seemsto be one of the facts 
found that possession was delivered to the 
first party by the Civil Court. As far as 
can be seen this possession was delivered 
by the planting of a bamboo, But it is 
also found as a fact thatin spite of the 
delivery of possession the judgment-debtors 
wera never dispossessed but remained on in 
possession. 


The Magistrate found that actual posses- 
sion was with the judgment-debtors, He 
also held looking.as he was bound to do 
at the words of the section itself that it 
was not for him to decide who was entitled 
to possession. He was only to look at who 
are in actual possession and to maintain 
that possession. 


Looking at the strict wording of s. 145 
it would seem that his decision is un- 
assailable and that, therefore, there was no- 
thing left to argue. 


But there are a number of decisions 
ofthis Gourt which would seem to hold 
that contrary to the express words of the 
section actual possession does not mean 
actual possession but mean something elee 
and that a Magistratein disposingof a matter 
under s. 145 had to decide who had a right 
to possession and not who was in actual 
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possession, I will take some of these deci 
sions. One is the case of Atut Hazra v. Uma 
Charan Chongdar (1). There the learned 
Judges seem to hold thatit seems contrary 
to all principle of justice that a judgment- 
debtor should be allowed to retain posses- 
sion against the decree-holder who has 
actually been given possession against him 
by the Oivil Court and ina criminal pro- 
ceeding to assert that possession and by 
force of the orderof the Magistrate drive 
the decree-holder back to the Civil Court 
for a future declaration of the right. 
Actingon this prinsiple the learned Judge 
setaside the Magistrate’s order which was 
apparently based ona strict interpretation 
of the wording of the section. 

Another decision to which I have been 

referred is the case of Akhoy Mondal v. 
Basu Rai (2), 
BEThere the learned Judges seem to have 
held that the Court had repeatedly held . 
that in a proceeding under s. 145 the 
Magistrate cannot go between the decision 
of the Civil Court in the matter and further 
that it was immaterial that this delivery 
of possession was symbolical and that the 
Magistrate in disregarding the delivery of 
possession acted with gross irregularity. 
ln other wordsif I understand the deci- 
sion rightly that inaproceeding under s. 145 
the Magistrate was to determine whom the 
Civil Uourt had held to.have a right to 
possession and that the question of actual 
possession was immaterial. ° 

There are numerous other decisions 
which will be found reported as Shama 
Soondery Cebia v. Jardine Skinner & Co. 
(3), Rai Mohan Roy v. Wise (4), In the 
matter of Chutraput Singh (5), Gobind 
Chunder Moitra v. Abdul Sayed (6), Kunja 
Behari Das v. Khetra Pal Singh (7), Gulraj 
Marwari v. Sheik Bhatoo(8), Kedar Prasanna 
Lahiri v. Lalit Mandal (9), Gordon Sims 
v. Johurry Lal (10), which would seem to 
take a similar view. Onthe other hand 
there seem to be a number of decisions 


* (1) 33 Ind. Cas. 822; 20 O. W. N. 796; 23 O. L, J. 555; 
170. L. J. 182. 

(2) 73 Ind. Cas. 53; 27 O. W. N. 267; 37 O. L. J. 256; 
A. I. R. 1923 Cal. 176; 24 Or. L. J. 517- 


(6) 60. 835; 8 O. L, R, 217; 4 Shome L, R. 115. 
(9 29 0, 208; 60, W. N. 38. 

. 796; 2 Cr. L, J. 761. 
(9) 2 G. L. J. 147; 2 Or. L. J. 572. 

. W. N. 563. 
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which would seem to hold that what the 
Magistrate has to do is what the Oode 


tells him to do, namely, to determine who ` 


isin actual possession, I may note the 
cases in Hazari Khan v, Nafar Chandra Pal 
Chowdry (11), Atul Chandra Mandal v. 
Srinath Laik (12), Kulada Kinkar Roy v. 
Danesh Mir (13), Shahabaj Mandaliv. Bhaja- 
bari Nath (14), Basanta Kumari Dasi v. 
Mohesh Chandra Laha (15) and Ambar Ali 
v, Piran Ali (16). 

There is further point on which the 
decisions of the Court seem to be in conflict 
viz, as to the meaning of the expression 
dispute likely to cause a breach of the 
peace. It has been held by some Courts 
[see Ambar Ali v, Piran Ali (16)] that once 
the Civil Court. had deciaed the right to 
the land there is no longer properly 
speaking any dispute. On the other hand 
there are authorities for the proposition that 


the expression ‘dispute’ is not confined to 


a dispute in the Qivil Court and that even 
after the Civil Courts have decided who 
has the right to possession there may still 
be a dispute likely to cause a breach of 
the peace. 


In view of the conflict of authority on 
these two points we mention that itis neces- 
sary to refer thé two points in controversy 
to a Full Bench. The matter is of great 
importance to the Magistrates who are res- 
ponsible for the peace of the District. 


My awn view will be found in the case 


of Ambar'Ali v. Piran Ali (16) and Ido: 


not think it necessary to recapitulate them. 
It has always been my view that where 
the provisions of the Code are plain and 
express as they are here they must be 
followed. As Sir Lawrence Jenkins point- 
ed out in the case Mr. Hume v. Poresh 
Chunder Ghose (17) (with special reference 
to page 457) “Not one jot orone title can 
- be taken away from or added toéhe plain 


ae 40 Ind. Cas. 718; 22 CO, W. N. 479; 18 Or. L, J. 


(12) 53 a Sr 936; 23 ©. W. N. 982; 300. L.J. 
123; 20 Or. L. J. 840. 


(13) oo ERE 10 ©. W. N. 257; 2 0. L. J. 271; 
2r. L.J B.). 


(14) 75 ind es. 75; 49 ©. nae ee W., N. 743; A. 
1. R. 1922 Oal, 364; 24 Cr. L. J. 8 


(15) 19 ae Cas. öil; 40 C, 932: "14 Or. L. J. 269; 17 
C W.N. 9 


(16) 109 Daa. Oas. 231; 32 O. W. N. 275; 47 O.L 


„dJ. 
233; A.L R. E ai 344; 29 Or. L. J. 503; 55 0. 826; 
10 A. I Or. R 


(17) 22 Ind. Gas, 321; 41 O. 446; 15 ér. L, J. 49. 
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and express provisions of the Legislature 
byeany decision of the Court.” 

What we arein effect referring to the 
Full Bench is whether the Code means 
exactly what it saya or whether it means 
something else. We, therefore, refer the 
following two points for the decision of the 
Full Bench:— 

(1) Do the words “actual possession” in 
sub-s, (1) of s. 145, Oriminal Procedure 
Code, mean actual personal physical posses- 
sion even though wrongful, e.g., that of a 
recent trespasser in actual physical posses- 
sion at the time of the proceedings under 
s. 145. 

(2) Does the word “dispute” in the same 
sub-section mean actual disagreement ex- 
isting between the parties at the time of 
the proceedings under s. 145 even though 
the question as to the right to possession 
has already been decided by a Oivil Court. 

(3) Has the law been correctly laid down 
in the case of Ambar Ali v. Piran Ali (16) 
orin the caseof Atul Hazrav. Uma Charan 
Chongdar (land Akhoy Mondalv. Basu Rai (2) 

Mr. Akhil Chandra Datta, for the Peti- 
tioners. 

Mr. Anil Chandra Roy Chowdhury (with 
him Mr. Bankim Chandra Banerji), for the 
Opposite Party. 


JUDGMENT. 

Rankin, ©. J,—Inthis case an applica- 
tion in revision under s. 439 of the Crimi- 
nal Procedure Code has been made to the 
Court against an order of the 13th August, 
1927,made by the Deputy Magistrate of 
Comilla, under s. 145 of that Oodein pro- 
ceedings instituted on 9th May, 1927. 
A Rule having issued and cause being 
shown before the Division Bench, a refer- 
ence has been made to this Full Bench. 
Three points areformulated in the Order 
of Reference, viz.— 

(1) “Do the words ‘actual possession’ in 
sub-s (1) of s. 145, Oriminal Procedure Code 
mean actual personal physical possession 
even though wrongful, e. g., that of arecent 
trespasser in actual physical possession at 
the time of the proceedings under s. 145. 

(2) Does the word ‘dispute’ in the same 
sub section mean actual disagreement ex- 
isting between the parties at the time of 


< the proceedings under s. 145 even though 


the question as tothe right to possession 
has already been decided by a Civil Court. 
` (3) Has the law been correctly laid down 
in the caseof Ambar Ali y. Piran Ali (16) or 


184 


in the case of Atul Hazra v. Uma Charan 
Changdar (1) and Akhoy Mondal v. Basu 
Rai (2). 


e By the rules of this Court (Chapter Vii, 


r. 5of the Appellate Side Rules) the case 
itself is referred to us and we have not 
merely to answer the specified points of law. 

In these circumstances it is necessary to 
set out the facts. The applicant before 
us was the first party before the Magistrate, 
It appears that he took a mortgage in 1906 
from Moktar and his wife Arjatanessa; that 
he sued upon it and after the wife's death 
recovered a mortgage-decreeon the 15th 
September, 1919, for sale against Moktar 
and the heirs of the wife. On 16th 
September, 1923, he applied to execute the 
decree alleging that ‘limitation was saved 
by an arrangement by which in 1920 he 
was put in possession of certain portions 
of the land in lieu of interest. In the end 
this question was concluded by a decree 
of this Oourt on the 11th December, 1925. 
The finding was that as against the minor 
heirs of the wife the decree was no longer 
capable of execution as the arrangement 
relied upon to save limitation was not so 
made as to bindthe minors. Thereafter 
the property wassold as against Moktar 
and purchased by the decree holder; an 
application. to set aside the sale for non- 
service of notices, etc., was prosecuted to 
the High Court and was dismissed, but 
this Court on llth May, 1925, made 
it clear that no decision was arrived at, 
or could in those proceedings be arrived 
at, on the question whether the original 
owner was Moktaror his wife or on the 
question of their shares. On the &th 
February, 1926, the applicant, į e., decree- 
holder first party, was put in possession 
pursuant to his purchase. Itis quite clear 
thathe was not put into actual possession 
of the homestead and the finding is that 
he was givən possession of the scattered 
plots of agricultural land by the planting 
of a bamboo, 

The Magistrate has found possession to 
be with Montazaddin and Afajaddin of the 
second party. These are sons of Moktar. 
Afajaddin isthe minor or one of the minors 
against whom the decree was held to be 
barred in execution. He is an admitted 
heir of his mother Arjatannessa. 
enough, therefore, that as against his rightto 
poseession or as regards the extent of his 
F there has beenno decisionofany Court 
of Law, 
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The applicant contends that the Magis- 
trate had no jurisdiction to take action 
under s. 145 ; and, alternatively, that if he 
did take such action he was bound in law 
to find that the applicant was in possession 
by reason of thedelivery of possession given 
by the Oivil Court on 8th February, 1926, 
some fifteen months before the dateof the 
Magistrate's proceedings. This argument 
proceeds upon the view (1) that the section 
refers only to bona fide disputes and not to 
cases in which the claim on one side is with- 
out any rational ground oris made without 
any real belief in its validity, (2}that the 
section is intended to make interim provi- 
sion until disputes are determined by the 
Civil Courtand thatonce the Civil Courthas 
determined the matter any dispute is at an 
end, oratall events (to use the words of Glover, 
J. in Raneegunge Coal Association Lid.v Hem 
Lall Ghatwal (18) “there is no more place 


‘for a summary order which proceeds, not 


upon title, but on mere possession.” 

In support of this line of reasoning the 
following cases are relied upon: Shama 
Soondery Debia v. Jardine Skiner & Co. 
(3), Rai Mohan Roy v. Wise (4), Raneegunge 
Coal Association Ltd. v. Hem Lall Ghatwal 
(18), In the matter of Chutraput Singh (5), 
Bhola Nath Ghose v, Mothoor Mundle (19), 
Gobina Chunder Moitra v, Abdul Sayed (6), 
Doulat Koer v. Rameswari Koeri (20), Kunja 
Behari Das v. Khetra Pal Singh (T), Atul 
Hazra v. Uma Charan Chongdar (1), Akhoy 
Mondal v. Basu Rai (2), and Beharie Gir v. 


` Bhubaneswari Koer (21). 


The principle or practical necessity which 
appears to be at the root of the applicant's 
contention, and whichis not afew of the 
cases cited has been held to govern the con- 
struction of s. 145 and the enactments which 
preceded it, has been stated as follows: 
That the Magistrate is not competent to in- 
terfere with the execution of a decree of the 
Civil Cowrt. That he is bound to maintain 
the party in possession who has obtained a 
decree and recovered possession in execution 
of that decree. That there would never be 
an end to litigation if the Magistrate will 
not keep in force the decision of a Civil 
Court regarding lands, These expressions 
will all-be found in the judgment in Rai 


(ig) 24 W. R. Of. 17. 

(9) 70. L. R. 516. 

(20) 26 O. 625; 3 O. W. N. 461. 

(21) 54 Ind. Cas, 984; 5 P. L. J. 104; IP. L.T. 9; 


(1920) Pat. 79; U. P.L., R. (Pat) 21; 21 Or, L, J 
“200. 
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Mohun Roy's case (4) which is the leadinge limited inthe manner contended for by 


case among those relied on by the appli- 
cant. In some of the cases particularly 
when the decree in question has been pass- 
ed or affirmed by the High Court there is 
a certain amount of embroidery upon this 
theme which may well be ignored. But 
there is a reference to Indian conditions in 
the Raneegunge Coals case (18) which 
may usefully be recalled. “If the 
law were otherwise, it would be worth no 
one’s while to go to the trouble and expense 
of proving title in a regular suit, for the 
effect of a decrees might be toa great extent 
nullified by parties contriving to get into 
some kind of possession (which they could 
easily do in forest lands like thoss now in 
question),andthen demanding to be retained 
in possession till a second suit was brought 
and decided.” [Per Glover, J.,in Runee- 
gunge Coal Association Lid v. Hem Lall (18).] 

Now I ‘cannot find that this point that he 
had no jurisdiction was taken before the 
Magistrate. Itappears to me thatthe ap- 
plicant contended that he was entitled to 
an order declaring his possession under 
sub-s, (4) and although I appreciate that 
the Magiataate took action on a Police 
. report and noton the applicant's complaint, 
Ithink the applicant has waited and taken 
the chance ofa judgment in hbis favour. In 
these circumstances I should have great 
difficulty in giving effect to his contention 
at this stage: Kulada Kinkar Roy v. 
Danesh Mir (18) and Basanta Kumari Dasi 
v. Mohesh Chandra Laha (15). 

Secondly, the principle appealed to is not 
applicable to the facts of this case. Itis 
not true that the applicant has obtained 
any decision from a Oivil Court establishing 
as against Afajaddin hisrightto possession 
of these plots. The wholequestion of tha 
latter's right has been kept open. It has 
not bean held that the mortgage-decree can 
be executed against him or that he can‘be 
ejected on the strength of the sale held 
thereunder. The first partyhas been claim- 
ing to bs entitled to, and to have obtained, 
exclusive possession. Ithas not been de- 
termined what theshare of Mantajaddin is. 
How in these circumstances it can be con- 
tended that the case is outside the jurisdi¢- 
tion given to the Magistrate by s. 145 is not 
intelligible to me. 

However, as the Magistrate has found in 
favour of Mantajaddin also,I will dealin 
the third place, with the question whether 
the jurisdiction given by the section is 


the applicant. This raises the second of 
the three questions stated for our deci- 
sion by the Division Bench, Does the 
word ‘dispute’ in anb-s. (1) of s 145 
refer -only to a ‘bona fide’ dispute or to 
a dispute which has not already been 
decided inter partes by acompetent Oourt ? 
If so does the Magistrate’s jurisdiction 
depend upon a finding of fact that both 
parties to the dispute have an honest 
belief in the validity of their claim to 
be entitled to possession or has the Magis- 
trate to examine the respective claims as 
to the right to possession to see whether 
on both sides there issome reason in the 
claim. In Gobind Chunder Moitra's case 
(6) Field, J. said: “I take it that the term 
“dispute'............... means a reasonable dis- 
pute, a bona fide dispute, a dispute bet- 
ween parties who have each some sem- 
blance of right or supposed right.” What 
exactly is this test ? 

Again, where there has been a decree inter 
partes determining the question of right but 
no delivery of possession in execution there- 
under, is the jurisdiction under s. 145 oust- 
ed? In point of logic, it would seem that a 
decree deciding the right would be enough, 
and the language of the judgments in Rai 
Mohun Roy's case (4) and the Raneegunge 
Coal's case (18) is to this effect. Though in 
the former case there had been delivery of 
possession, in the latter case no such fact 
appears fromthe report. On the other hand 
principle involved cannot be said on the 
authorities to baapplicable in the absence 
of delivery of possession or its equivalent. 

Again, in holding the principle to be 
applicable reliance has in saveral cases 
been placed on the fact that the decree 
or delivery of possession thereunder hag 
been recent or “within a time not remote” 
per Prinssp J., in Doulat Koer's, case 
(20) or “within a very short time, that 
is within three months" [Kunja Behari's 
ease (7). The question arises whether it 
is for the Magistrate to enquire whether 
the claim of one of the parties is based 
on a reasonable case consistent with the 
decree, e. g, on subsequent transactions 
between the parties and whether in the 
absence of such a case any decreas however 
old: will oust his jurisdiction. 

Other questions arise as regards decrees 
which on a complicated narrative and 
argument are said to be wholly without 
jurisdiction and a nullity whether because 


186 


AGNI KUMAR DAS V, MANTAZADDIN, 


|| 
113 I. O. 1928 


minors were not dulyrepresented orfor other eno less than by its general intention, 


reasons as regards decrees to set aside which 
proceedings have been taken or are threa- 
tened as regards decrees which are Statute 
barred for execution purposes. If in any 
such case the person who recently, or whose 
predecessor-in-title years ago failed be- 
fore the Civil Court claims to be in actual 
possession or is found to be in actual 
possession is the Magistrate's jurisdiction 
under s. 145 ousted altogether or de- 
pendent upon his being satisfied by an 
examination of the claim to title that 
it is consistent with the Oivil Oourt’s 
decree? In Akhoy Mondal's case (2), A 
had obtained symbolical possession in a 
suit against B before a Oourt which on 
the Magistrate’s view had no jurisdiction. 
The Magistrate acting on a prior entry 
in the Record of Rightsheld B to bein 
possession. “The High Oourt held that it 
was not for the Magistrate to question 
the validity of a decree that had not 
been set aside by a competent Oourt. 
His order was set aside as being grossly 
irregular but it was not said to be without 
jurisdiction. : 

The difficulties to which I have referred 
arise from the doctrine that because a 
decree has at some time been passed 
inter partes and possession has at some 
time been delivered thereunder there is 
no dispute or no bona fide dispute or 
no such dispute as is contemplated by 
s. 145. In my opinion, the doctrine itself 
and much of the reason upon which it 
has been rested are erroneous and I much 
regret in the interests of the public peace 
and of the Magistrate whose duty it is 
to preserve the peace that these questions 
have not long ago been brought before 
a Fall Bench in order that the jungle 
of decisions might be reduzed to order, 
In Ambar Ali v. Piran Ali (16) may be 
found lists of contradictory decisions and 
that the contentions advanced before us 
by the applicant have failed after over 
fifty years to establish themselves in our 
case-law may be shown by a reference 
to that case and to such cases as Kulada 
Kinkar Roy v. Danesh Mir (13) and Shaha- 
_ baj Mandal v. Bhajahari Nath (14). Io 

my judgment they have failed so to do 
(1) because they are wholly without warrant 
in the Statute and represent an unwork- 
able and unreasonable attempt to thrust 
into the section qualifications and con- 
ditions which are rejected by its letter 


(2) because these qualifications and con- 
ditions have their sources in misappre- 
hension of certain principles of law. 

In exhibiting the law as I find it in 
the Code I will take note first of the fact 
thats. 145is notthe only :weapon with which 
a Magistrate is entrusted for the mainte- 
nance of the peace in connection with dis- 
pute overland. He has a power spesially 
adopted to cases of urgency under s. 144 
and he has a power under s. 107 which 
in some cases will suffice. It is clearen- 
ough that whatever force be given to the 
word “shall” in the firat sub-section of 
s. 145 it need in no way embarrass any 
Magistrate in exercising his discretion. If 
he is of opinion that an order unders. 107 
will meet the case and proposes to make 
one he has only to make it to justify him- 
self in holding that the dispute no longer 
is likely to cause a breach of the peace ; he 
can do this either without taking action 
under s. 145 orat any stage of proceed- 
ings under tbat section. If he thinks that 
the case calls for action under s. 144 he 
can take such action and if he. thinks 
this sufficient to prevent the likelihood of. 
a breach of the peace he can postpone 
all action under s. 145. Whether in the 
midst of s. 145 proceedings he can on 
making an order under s. 144 drop such 
proceedings is a particular question on 
which I say nothing. In exercising his 
discretion the Magistrate will regard as 
supreme the necessity of maintaining the 
public peace. The attempt to classify 
cases aS appropriate to one section or 
another can be carried only a little way 
and it isnot to be wondered at if the 
decided cases contain little general advice 
of practical utility. The discretion is to 
be exercised on the particular facts of 
each case considered as a whole and by an 
officer with knowledge of the local condi-. 
tions. I am not saying that under the 
present Gode it cannot be controlled or 
corrected in revision. But I do say first 
that it is an error to suppose that deeree- 
holders area class of men so favoured by 
the law that in any conflict between their 
convenience and maintenance of the public 
peace the latter must give way under 
s. 145 4nd secondly, that the conditions of 
jurisdiction are reasonably plain and com~ 
plete under each section of the Statute. 

Where the express conditions aresatisfied 
and the Magistrate has acted under s, 145 


| 
113 I. O. 1928 


for special reasons the result of his action 
may give just cause of complaint. Thus 
in Aran Sardar v. Hara Sundar Majumdar 
(22) the Magistrate had made a previous 
order under s. 145 bstween the same 
parties in interest declaring the’firat party 
to bs in possession. The second party's 
successor-in-interest disobeyed this order 
and secured a footing on the land. Instead 
of taking steps to enforce his pravious 
order the Magistrate drew up a new pro- 
ceeding under s. 145 and made an interim 
attachment of the land. The High Oourt 
held this to ba an abuse of his powers, 

Where orders are made under more than 
one section the Magistrate must be careful 
that his action as a whole does not operate 
to defeat the rights of the party in pos- 
session. It would be obviously wrong to 
usa s. 144 to forbid a party in possession 
to exercise any rights of possession and 
then later on to hold under s, 145 that 
no one is in possession and attach the 
land. [Cf: Joyanti Kumar Mookerjee v. Midd- 
leton (28).] 

Nor could a Magistrate properly so use 
his power as to defeat revisional jurisdic- 
tion, e.9., by commencing a fresh proceed- 
ing under s. 145 pending the decision of 
a Rule granted by the High Court to set 
aside a previous order of the same character 
(ef. Pran Ballav Mitterv. Rash Behari Mitter 
24)). 
| Nor can the section ba applied to dis- 
putes between parties who are in joint pos- 
session as a matter of fact as distinct from 
actual exclusive possession of separate plots 
[Basanta Kumari Dasi v. Mehesh Chandra 
Laha;(15)}. 

These 1lustrations will serve to show that 
it is not always enough fora Magistrate to 
be within the letter of the section. He 
must be within the true construction of it 
and even then he must not abuse his 
power. 

The contentions of the applicant before 
us however are not justified by these cen- 
siderations. 

I dissent altegether from the doctrine that 
the words“ dispute likely to cause a breach 
ofthe peace “refer only to bona fide disputes 
or only to reasonable disputes, The first sub- 
section is concerned with the” maintenance 
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of the public peace and with the reality of 
disputes, the danger of disputes, It mat- 
ters little toa broken head whether it be 
broken in good faith or in bad and the 
Magistrate can haveno preference. When 
he findsfroma Police report that he must 
take action, hecan hardly bein a position 
to enterinto such question. The gaction 
requires him to.call for written statements 
and to enquire only as to the fact of actual 
possession. The nature of the claim to title 
may affect the question of fact as to pos- 
session, but he is expressly debarred from 
enquiring into the merits of the claims, Tt 
has been contended before us that he ma 

and must enquireinto the bona fides and the 
reasonableness of claims under sub-s, 5, but 
it is clear tome that this provision is made 
with nosuch object. Ido not know that it 
is generally true in India or elsewhere that 
unreasonable or mala fide disputes are less 
dangerous than others or more readily 
accommodated. A Court of Law might as 
well commit itself to the proposition that 
family disputes are alwaysthe mildest 
The section is based upon the notion that 
whether aman has the best or the worst 
claim inthe world he must not take the 
law into his own hand andso disturb the 
pale ponch 7 

or, on the other hand, is it clea 

that disputents with mala fide or ee 
able’ claims are specially amenable to 
orders for security under s. 107. The 
Magistrate’s discretion in such matters 
must be determined by the facts ag a 
whole. In particular everything depends 
upon the question which party is now in 
actual possession ? Tosay that where the . 
claim of one party is mala fide or is 

unreasonable the Magistrate cannot act 
under s. 145 and should act under s 107 
is both bad advice and bad law. If the party 
who seems to haveno case on title ig out 
of possession there can be no reason why 
the other party’s possession should not 
be declared. But if he is really and 
actually in possession what then? Let 
us suppose that the case cannot be 
brought under the first proviso to sub-s, 4 
of s. 145 or under s. 522, Is a Magistrate 
whose power to restore possession ig 80 
strictly limited to say to one party that 
he may take possession athis own hand 
and to the other party that if he does not 
withdraw or let himself be evicted peace- 
ably he will have committed an offence 
(what offence?) and forfeited his security, 
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I cannot think itat all clear that the 
words ins. 107 “or todo any worngful ast 
that may probably occasiona breach of 
the peace’ can reasonably or legally be 
pushed so far; and, if want of bona fides 
in ons party isto justify an indirect order 
for recovery of possession, I fear that 
Magistrates will be busy and that the public 
peace will suffer even more than civil 
justice from this magisterial form of title 
suit, While a Magistrate acting under s. 145 
is under noduty to enquire into the question 
of right there may bs some rare cases in 
which both parties being out of possession 
the right of one party is so very clear as to 
make it more just and reasonable that he 
should ast against the other under s. 107 
than that he should attach the property so 
as to compel the former party to briaga 
suit. But there is great danger in invitiag 
Magistrates to act upon their view as to 
the right of parties, and jurisdiction under 
s. 145 ors. 146 cannot possibly ba affected 
by any consideratioa of this character, 
Even in clear cases of this character the 
maintenance of the peace may make it 
wiser to attach under s, 146, than to order 
security under s, 107. 

It is not a proposition of law butI think 
it is a sound opinion that when the Magis- 
trate cannot after dus enquiry decide as to 
which party is in possession, he will almost 
always act wisely in attaching the property 
under s. 146, and unwisely in attempting 
to deal with the matter unders. 107., 

As to s. 144 it is sufficient to point out 
that it isintendedfor cases requiring an 
“immediate prevention or speedy remedy :” 
Section 145 is an ordinary measure of pre- 
caution when breach of the paace is “likely.” 

How little substance there is in this part 
of the appellant's contention may be seen 
from the definition of “criminal trespass” in 
g. 441 of the Indian Penal Oode. This 
shows the importance which the substantive 
Criminal Law attaches to possession. For 
the rightful owner to enter upon land in 
the possession of a mala fide claimant with 
intent to intimidate or annoy him would 
be an act of criminal trespass. 

Finally, upon this part of the argument 
I wouldobserve that the supposed need 


for bona fides and reasonableness has no 


special reference to the rights of decree- 
holders. 

But the main ground upon which the 
applicant’s contention rests, and has not 
seldom been put, is a notion thatitis the 
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duty ofthe Magistrate “to maintain the 
Civil Court’s decrees,” There are senses in 
which a true maaning may ba given to 
such a phrase but for the present purpose 
and in the sense required by the argument 
it is the statement notofa principle but 
of an error. 

Ia civil suits there isa limited class of 
cases in which the plaintiffisallowad to 
ask for no relief beyond a declaration of 
his rights. It is common in this Province 
for a plaintiff who claims to be in posses- 
sion, to ask for “confirmation of posses- 
sion” an ambiguous phrase which may 
cover several forms of relief which might 
be more accurately describad. Again, it is 
a common—much tod common—practice 
to ask for ancillary dsclarationsin addition 
to the ordinary relief. Now where a 
plaintiff stands in need of relief other than 
a declaration itis for him to ask forit and 
to see thathe gets it by execution of the 
Oourt’s decree. Suits for ejectment are 
important examples of this principle. It is 
only in the case of decrees for joint posses- 
sion or for delivery of immovoable property 
ia the occupancy of a tenant or other person 
entitled to occupy the same and not bound 
by the decree to relinquish such 
occupancy that the Oivil Procedure Code 
knows anything of “symbolical possession.” 
That is to ba given by affixing a copy of the 
warrant and proclaiming the substanze of 
the decree. 

In other cases the Code ditects that 
possession of immoveable property is to 
be delivered to the party or to such person 
as he may appoint and ‘if necessary by 
removing any person bound by the decrea 
who refuses to vacate the property. It may 
or may not be useful to signalise the event, 
e. g, by planting a bamboo; but it is the 
business of the Court'sfofficer to give actual 
possession to the party under O. XXI,r. 
35 (1)°and to the purchaser under r. 95. 
Rules 97 et seqof the same Order make | 
provision enabling any resistance to be 
overcome. The judgment-debtor or his 
creatures may be sent to jail; bona fide 
claimants are protected. A decree-holder 
or purchaser who is entitled to possession can 
get it and if the Court's officer does not 
give it the Court will make him give it if 
applied toatthe time. Once he is put 
into possession and the officer has effect-- 
ed the delivery, the decree-holder has 
had his e remedy. For purposes , of 
further litigation he has incidental 


113 L ©, 1928 


r 2 
advantages in that partly or wholly be has 
cleared his title in a way readily proved 
and is entitled to the benefit of the doctrine 
of res judicata. But otherwise he is in no 
different position from that of a person who 
has come by the possession of land by 
inheritance from his grandfather or by 
purchase at a private sale. There are cases 
in which an injunction to restrain 
trespassers may be obtained but a previous 
decree is no necessary condition. The 
decree-holderlike any one else mustmaintain 
his own possession once he has obtained 
it. The law gives him the same assistance 
in this behalf asit gives to others and on 
the same terms in all material respects, It 
leaves to him the same liberty to part with 
his possession. Indeedhe may bea decree- 
holder as against A and a trespasser as 
against B. 

Now, for the present purpose the duty 
of the Magistrate is to obtain possession— 
not to “maintain the decree.” The terms 
upon which the Magistrate is to maintain 
any man’s possession are laid down in the 
Criminal Procedure’ Codeand in the Penal 
Uode which have no separate law for decree- 
holders as a class. Against forcible and 
“ wrongful entry within two months of the 
proceedings the Magistrate can maintain 
possession under s. 145 by restoring it 
even after it has been lost: he can act 
after a conviction for criminal trespass 
under s. 532 in casesofa certain character 
and without any limitas to the date of the 
trespass, Whether he can restore possession 
indirectly under any other of his powers 
may be aquestion, But the substance of 
the matter is clear enough. It is the Civil 
Oourt’s duty to give possession on the 
ground of right: it is the Magistrate's duty 
to maintain possession against force or 
show of force. Tosay that when a Magis- 
trate twelve months after a Civil Sourt 
peon has delivered possession, finds that 
the judgment-debtor is back in possession 
of the land, he is interrupting or interfer- 
ing with the execution proceedings of the 
Civil Court if he acts under s. 145, isa 
violent abuse of language. On the other 
hand, it is true that if on a given date the 
plaintif has been put into possession by 
the Oivil Court, however inefftciently or 
irregularly, then on that date the plaintiff 
got possession as against the defendant. 
The defendant's actual possesssion has been 
broken as a matter of fact even if only for 
the moment, This is as true of symbolical 


AGNI KUMAR DAS V. MANTAZADDIN, 


189 


posséssion improperly so-called as of any 
other possession though what happened at 
the time of delivery may well be important 
on the question whether the plaintiff 
continued in possession very long or was 
ousted in the following week. Still itis 
an error to hold in such cases that the 
decree-holder was never in possession 
(Cf. Atal Hazra’s case (1)] or to ignore 
the delivery to him. This isa particularly 
grievous error in cases of boundary disputes 
or disputes as to outlying portions of the 
land delivered. Oases in which it has been 
said that the Magistrate has interfered 
with or nullified the Civil Court’s decree 
will on examination be found to be cases 
where the Magistrate has come to a wrong 
finding on the fact of possession by reason 
of this error, [e. g. Shama Soondery’s case 
(3) Rat Mohun Roy's case (4) Chutraput 
Singh's case (5) Bhola Nath Ghose’s 
case (19). 

When large tracts of forest land or 
churs or inaccessible areas are recovered 
in ejectment it may well be true thatthe 
owner may find it difficult to look after his 
property or even to come to the Magistrate 
while dispossessionisrecent. This however 
does not show thatit will be almost idle 
to appeal to a Civil Court if s. 145 be 
applied to the actual facts of a case when 
breach of the peace is likely in spite of 
the Civil Court's decree, Still less does it 
justify a Magistrate in allowing breaches 
of the peace to take place when he 
can obviate them. It shows that certain 
kinds of property are somewhat inconveni- 
ent possessions. 

The same considerations seem to me to 
afford an answer to the contention that 
once the Civil Oourt has pronounced upon 
the rightof one party as against another 
there is no place for an order unders. 145 
which proceeds upon mere possession. If 
the party is out of possession and is 
attempting to re-take possession at his 
own hand forcibly so as to disturb the 
public peace, Lamata loss to know why 
the Magistrate should not require him to 
assert his right in the proper way. A 
Civil Court by its decree can give posses- 
sion. Itdoss not attempt in the same 
suit to keep the plaintiff in perfect peace 
because this is impracticable; new causes 
of action requirea fresh consideration of 
the facts, The Magistrate is not there to 
give a form of execution that the Oivil 
Courts cannot give. His duty in substance 
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is to maintain possession because the 
forcible disturbance of possession is con- 
trary to the Criminal Law. This is clear 
enough from the words “until evicted 
therefrom in due course of law’ which 
contrast with the words used in sg, 146. 
Where possession cannot be shown in 
spite of a previous decree, and cannot 
be taken without a breach of the peace, 
the Magistrate isto take the land into 
his own possession by attachment and to 
hand itover not tothe person whom he 
thinks to be entitled but to the person 
whom the Civil Court decides to be entitled. 
A breach ofthe peace requires the Magis- 
trate to act; necessarily it makes place for 
an order which proceeds on “mere posses- 
sion” because it makes place fora Magis- 
trate wheis not the Judge of titles or the 
Bailiff of a Civil Court. 

On this question of the jurisdiction to 
act unders.145 I have discussed the prin- 
ciples involved in view of dicta inthe 
decided cases. Ido not propose to discuss 
.all the cases but thereare afew old cases 
which have done much to introduce false 
doctrine on this subject. Shama Soondery’s 
case (3) may possibly have been one in 
which the Magistrate’s order literally and 
not asa matter of hyperbole interfered 
with the execution of a Civil Court's decree. 
The dates are not given nor is it quite 
clear what case was then pending in the 
Miscellaneous Department. But it is no 
authority on the question of jurisdiction 
to act under s.145if only for the reason 
that the Judges suggest that the Magis- 
trate might have made an order under 
s. 319 of the Oode of 1861, i. e. under 
the present s. 146. The same may be said 
of Rai Mohun Roy's case (4) where it is 
said that the decree should have been 
maintained under s. 319. In this case the 
delivery of possession would seem to have 
been given several years before the Magis- 
trate’s order but it was said that the 
Magistrate was not competent under s. 316 
to “interfere with the execution.” Both 
these were cases of disputed possession and 
the ruling seems to be (1) that the Magis- 
trate should have decided that neither 


party was in possession or thathe could 


not satisfy himself as to which was in 

possession, (2) that then the previous 

decree of the Civil Qourt would have 

under s. 319 enabled him to give posses- 

sion tothe decree-holder. This latter pro- 

position seems to be highly questionable, 
1 
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Thesə views donot seem to have been 
adopted in later cases but the dicta in 
the judgments are often quoted. In 
Raneegunge Coal's case (18) which was an 
undefended case Glover, J., arrives for 
the first time at the full doctrine that 
oncea civil decree Magistrate’s duty is 
to “maintain the decree,” that he cannot 
institute proceedings under the present 
8.145 and that he must cope with any 
breach of the peace by taking security. 
Chutraput Singh's case (5) is no authority 
on the question of jurisdiction toact under 
8.145 because the order made by the 
High Oourt was to declare him entitled to 
retain possession until ousted in due course 
of law. Possession of a hat had been 
given by the Nazir in March or April, 
1879. The Magistrate's ‘final order was 
on 10th July of the same year, so the 
dispute followed close upon the delivery 
of possession. It appeared that the Nazir 
gave possession bya proclamation at the 
hat and by planting a bamboo elsewhere. 
The decree-holder maintained his posses- 
sion by trying to collect his dues but the 
old proprietor also collected dues and with 
more success. The Magistrate ignored the 
delivery of possession and went solely 
upon actual receipt of dues. The case 
was onein which the Magistrate came to 
a wrong finding as to the fact of posses- 
sion, It was said that the Magistrate was 
not competent to nullify the aétion ofa 
Civil Court. Bhola Nath Ghose’s case (19) 
was exactly similar; it was a case of a 
wrong finding offact that a person evicted 
from possession was still in possession on 
the ground that the landlord decree-holder 
had done no acts ofcultivation. Here too 
the case arose immediately after the evic- 
tion and by his wrong notions as to pos- 
session the Magistrate had nullified the 
Civil °Court’s decree by failing to recognise 
and maintain existing possession there- 
under. Thereis nothing inthis case that 
can be questioned save for the approval 
of dicia in Rat Mohun Roy's case (4) and 
in Raneegunge Coal's case (18). In Go- 
bind Chunder's case (16) the same Magis- 
trate had found under the Land Registra- 
tion Act that A was in possession and 
under s.530 of the Criminal Procedure 
Code of 1872 that B was in possession and 
oot A. This latter proceeding was institut-. 
ed while the former proceedings were 
still pending before the Oommissioner, 
The case was a wretched instance of mig- 
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no reasons for supposing that either A or 
B would commit a breach of the peaoe. 
There is nothing in the judgment of 
Pontifex, J., which can well be questioned, 
but Field, J., recurs to the dicta in Raz 
Mohun Roy's case (4) and elaborates them, 
The dispute must be bona fideand reason- 
able, the dispute is at an end,ithe Magistrate 
must maintain the rights of the success- 
ful party, he must not neutralise the effect 
ofthe decree,he has no power to institute 
proceedings under s. 530 (149) but must 
take security under s. 491 (107). In 
Doulat Koer v. Rameswari Koeri (20), A 
was given possession on 29th August 
under order made inter partes by the 
Civil Court and on the Ist November 
initiated proceedings under s, 145. The 
Magistrate declared that Dulin Saheba 
was in possession, on the strength of some 
rent receiptsfrom raiyats. It .was held 
that the Magistrate had no jurisdiction 
under s. 145, Itis;said by one Judge 
that he should have contended himself 
with declaring that the order of the Civil 
Court should bs maintained: by the other 
Judge that heshould have directed Dulin 
Saheba to assert her rightsas she might 
be advised. Under the Code as it then 
stood the Court held that it could only 
interfere ona point of jurisdiction, and 
from the judgment of Prinsep, J., it would 
appear that the jurisdiction was ousted 
by reason thatthe decree was “within a 
time notremote,” Thesame circumstance 
is stressed in Kunja Behari’s case (7) where 
the decree was still under appeal and 
the Magistrate is said to have “ignored” 
the decree, These cases show an inclina- 
tion toresile from the broad dicta of 
previous cases as to the effect ofa decree. 
They also show an increasing haziness as 
to whether it is the final order of the 
Magistrate whieh is ultra vires if he does 
not ‘maintain the decree” or whether the 
whole proceedings are without jurisdiction 
in view of the decree, 


Ia Gordon Sims v. Johurry Lal (10) both 
parties produced Civil Court decrees and 
the Magistrate held that one party had 
decrees which applied tothe land in ques- 
tion, and made an order in his favour 
under s. 145. This was affirmed by the 
High Court as being in accordance with 
the case of Doulat Koer v. Rameswari 
Koeri (20). 

. 
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The dtcree in question was not inter 
partes. The Court stated: “Weare aware 
of no ruling which prescribes that the 
Magistrate is to maintain a party in pos- 
session in accordance with the decree 
of the Civil Court only when the opposite 
party is a party to that proceeding.” 

Another case in which appeal was 
made tothe principle that the Magistrate 
must “maintain the possession given by 
the Civil Court though the ,parties are not 
the same” is Kulada Kinker [toy v. Danesh 
Mir (13). Inthat case the language used 
in the cases of Gobind Chunder Moitra v, 
Abdul Sayed (6), Dowlat Koer v. Itameswart 
Koeri (20) and Gordon Sims v. Johurry Lal 
(10) was shown to be too broad and it was 
laid down that while possession given 
previously under a decree may be presump- 
tive evidence it has to be taken along 
with other circumstances and other evı- 
dense as to the fact of possession at a later 
date. 


In Atul Hazra’s case (1) the Magistrate 
found that five or six months after de- 
livery of possession under a decree inter 
partes the party against whom the Civil 
Court had decided was back in possession. 
The Court held that the party ought not 
to be allowed to assert this and seem to 
have thought that proceedings under s, 145 
were improper. The same principle that 
a party ought not under s. 145 to be allowed 
toassert that he is in possession even 
when the fact is so, if his possession is not 
lawful possession but the possession of a 
trespasser and a wrong doer, was affirmed 
by Graham, J., in Ambar Ali v. Piran Ali 
(16). In my opinion this line of reasoning 
must be discarded for all purpcses in 
applying £. 145 forthe reason that itis 
plainly contrary to the express provisions 
of the section and inconsistent, asI have 
endeavoured to show, with the principles 
applicable to the subject. In order to 
maintain the peace and take effective 
action the Magistrate has to deal with 
the facts : estoprels between the disputants 
are only in place on a question of right 
as between one party and another, In 
this jurisdiction the interests of the public 
are supreme, Suum cuique tribuendo is 
not the function of the Magistrate: that 
object must be achieved at a later stage 
and by more appropriate means. 


As regards the second contention of 
the applicant] that if the Magistrate 
+ 
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had jurisdiction to act under s. 145 
at all he was bound in law to find 
possession according to the Civil Court's 
decree and, therefore, to find that fifteen 
months after the delivery of possession 
given as against Mantajaddin that the 
applicant was in possession, the fallacy of 
this contention is in my opinion sufficiently 
exposed by what I have already said. Ifa 
case is within s. 145 the Magistrate acting 
under the section must deal with it as the 
section prescribes. It is clear on the facts 
of the present case that on 9th May, 1927, 
the applicant was not in possession. 


It remains only to deal formally with the 
three questions stated in the Order of Refer- 
ence. 

If the word “ personal“ be deleted—it is 
a word whose meaning in this connection is 
ambigous— I think that the first question 
as well as the second should be answered in 
the affirmative. 


As regards the third question I am in 
general agreement with the judgment of 
Cuming, J., in Ambar Ali v, Paran Ali (16) 
but I do not think it necessary or advisable 
to answer this question. as framed. 

The application in revision should he 
dismissed.§ . 


` Suhrawardy, J.—As I am a party to 
some of the decisions referred to in this 
connexion 1 should like to say afew words 
in defence of the position Iam advised to 
take after giving the point raised my 
anxious and earnest consideration. I have 
had the advantage of reading the judg- 
ments of my Lord the Chief Justice and 
my learned brother Mukerji, J., which have 
lucidly presented both sides of the picture. 
They have given me a much desired 
opportunity of looking at the question from 
all points of view and weighing the argu- 
ments for and against. I, however, feel 
great diffidence in differing from a line of 
decisions from 1861 downwards pronounc- 
ed by very high authorities, specially in 
view of the fact that the Legislature has 
not yet thought fit to intervene to clear up 
the matter. Ido not propose to discuss 
the cases on the point as they have been so 
thoroughly examined by the learned Chief 
Justice and Mukerji.J. But as notes of 
dissent have now been definitely struck, I 
should like to approach the question 
untrammelled by precedents and treat it as 
a. case of first impression. I, therefore, 
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content myself with recording my opinion 
on the various points raised. 

The term “dispute "in s, 145 (1) has not 
been defined anywhere in the Code but to 
my mind it has been clearly and sufficiently 
explained in the section itself as meaning 
a dispute which is likely to cause breach 
of the peace. To add any other explana- 
tion to the term will not be, in my opinion, 
construing the Act but legislating. | The 
requisites to attract the jurisdiction of the 
Magistrate under s. 145, Oriminal Procedure 
Oode, are (a) dispute, (b) which is likely to 
cause a breach of the peace, (ce) which 
concerns land or water, etc. To say that 
the dispute must bs bona fide or reasonable 
is to restrict the jurisdiction of the Magis- 
trate given him by the Statute. “Bona 
fide” isan expression which is extremely 
elastic and may depend upon the ethical, 
moral or equitable notion of the speaker. 
If two persons are fighting over possession of 
apiece of waste landor a newly formed 
chur to which both of them know they have 
no title, can the dispute be called bona fide 
or reasonable? An ordinary man with 
normal moral ideas will call it otherwise. 
Ido not see any reason why it should be 
supposed to be bona fide or reasonable in 
law and I take it that those whe maintain 
that dispute" in s. 149 must be bona fide 
or reasonable will hesitate to oust the 
jurisdiction of the Magistrate under that 
section in such a case. . 

Now, it cannot be doubted that a decree 
of the Oivil Court must have its due force 
and it is not desirable that one arm ofthe 
law should fight the other, But this is 
aconcern of the Legislature and not of 
Courts, however just and expedient it may 
seem to avoid such a conflict, It is argued 
that once the difference between the parties 
on the question of title to the land has 
been settled by a Oivil Court, there is no 
further dispute that remains to be decided 
under cl. 6 of s. 145 and, therefore, 
the Magistrate cannot regard such a 
dispute as one withinthe section. The 
fogical conclusion from this view is 
that if a person obtains a decree for 
recovery of possession in the Civil 
Court, he need only go to the land with 
some lathials and create a disturbance 
there and the Magistrate is bound to put 
in possession, thus acting as the Court of 
execution of the Civil Court decree, This 
apparently impossible position was conced- 
ed by the learned Advocate who appeared 
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in support of the Rule. But my learned 
brother Makerji, J., doss not go so far and 
maintains that ia order to oust the jurisdic- 
tion of the Magistrate the decree must 
have been executed. I do not see, in 
priaciple, any difference batween an 
executed and unexecuted decree so far as 
the meaning of “dispute” is conesrned. 
Order XXI, rr. 35, 95 and 98 give suffisient 
facilities to a decree-holder or auction- 
purchaser to obtain actual possession. If 
he cannot retain such possession no one but 
himself is to blame forit. IÈ the decree- 
holder is a peacefulcitizen andisdispossess- 
ed his only course is to bring a fresh suit 
or if he is within time, to avail himself of 
8.9 ofthe Specific Relief Act. If hajsa 
turbulent person and by recourse to 
criminal force threatens -breash of the 
peace, the Magistrate, according to the 
petitioners’ contention, is bound in law to 
put him in possession. This position seems 
$o me unreasonable: it issettinga premium 
on lawlessness. Take for example the facts 
of the present case, The judgment-debtors 
are allowed to remain in unobstructed 
and apparently peaceful possession for 
more than a year. The decree-holder on 
one day after such a long tims takes it into 
his head to collect men and attempts to 
make a forcible entry, From the point of 
view of criminal administration of justice 
thedesree-holieristhe party against waom 
punitive or preventive measures should 
be taken, as the apprehension of the 
breach of the peace comes from his 
Does it stand to reason that the 
Magistrate should tell the judigment- 
debtor: “you must lie low and give up your 
peaceful posses ion because the other side 
is armed with a Onvil court decree backed 
up by hirelings ready to use criminal 
force?” [n wy opinion the word “dispute” 
is used in its ordinary sense meaning a 
disagreement, struggle, scramble or qaarral 
for possession of land, ete, whic is likely 
to cause a breach of the peace, without 
reference tothe respective claims of the 
disputants. 

Ib is possible thatthe Lagislature has not 
entirely overlooked caseslike the present. 
If the decree holder or auction-purchaser 
obtains actual possession througa the 
Oivil Court or such possession® as in the 
eye of law is equivalent to actual posses- 
sion and is subsequently disposszs36ed by 
the judgment-debsor he can cəm} to the 
Magistrate within two months under cl. (4) 
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and the Magistrate willre-instate him it 
posséssion. If he does not do so and sleaps 
over hisright his claim for re instatement 
by the Criminal Court, so to speak, becomes 
parred by limitation. 

For the foregoiug reasons L will answer 
the questions referred to the Full Banch in 
the way the learned Chief Justice proposes 
to do. | 

B. B. Ghose, J.—The facts on which 
the Reference was made are as follows: 
The first party who is the petitioner in 
this Court obtained a mortgage-decree 
against thesecond party and in execution 
of hia decree purchased the property in 
question. Ths judgment-debtors, second 
party, were in possession of the property 
and the petitioner a3 auztion-purchaser 
was put into possession under O. XXI, 
r. 95 of the Code of Civil Procedure on the 
8th of February, 1926. The finding is that 
although the petitioner was entitled to 
obtain possession by evicting the judg- 
mont-debtora that was not done and he 
obtained what is called “symbolical pos- 
gassion.”’ It cannot however be question- 
ed that such “symbolical possession” as 
against a judgment-debtor amounts to 
actual possession in law and it should 
be taken as such. In spite of such de- 
livary of possession the judgment-debtors, 
opposite party, continued in possession of 
the lands, In May, 1927, a dispute arose 
regarding the possession of the land and 
proceedings were taken by the Magistrate 
on 9th May, 1927, under s. 145 of the 


Oriminal Procedure Code, The Magistrate 


having found that the opposite parties 
were in actual possession made an order 
under sub-s. (6) in their favour. The 
pe-itioner obtained the Rule against that 
order which has occasioned this Raference 
tə the Full Beach. It should, however, 
be stated that it appears that the execution 
procesdings against one of the second 
party, Afazaddia, were ineffectual and so 
possession cannot be said to have been 
delivered as against him by the Oivil 
Oourt. 

T shall mow deal with the arguments 
advanced on behalf of the petitioner. It 
is argued that where the Oivil Court has 
already decided the question of titleand 
possession batween the parties in con- 
troversy there is no jurisdiction in the 
Magistrate to take proceedings under s. 
145 of the Oriminal Procedure Code. It 
is urged that the, dispute greferred to in 


b 


194 


sub-s. (1) means bona fide dispute, Re- 
ference is made to sub-s. (6) and it is 
argued that the Magistrate’s order under 
a. 145 is to remain in force only until the 
decision of the Civil Court, but where a 
Civil Court has already decided the right 
of a party to possession of the property 
and has actually put him into possession 
it should be held that the Magistrate has 
no jurisdiction to take proceedings under 
this section. It is further argued that to 
hold otherwise would be to placea person 
in the position of the petitioner under 
great difficulty as he may be dispossessed 
by a lawless and turbulent antagonist who 
has been worsted in the litigation by a 
decree passed against him in the Civil 


Court and against whom possession has ` 


been delivered, if that person is retained 
in possession by the Magistrate. The re- 
sult may be that the rightful owner would 
be compelled to go again and again to the 
Civil Court and continue the process with- 
out ever getting possession of the land. 

it is conceded that aconstruction of the 
section according to the ordinary meaning 
of the words used would go against the 
contention of the petitioner, but it .is 
urged that owing to the obvious inconveni- 
ence of construing the section in that 
manner, the construction contended frer 
should be accepted. Furtherit is argued 
that the construction contended for has 
been accepted in numerous decisions of 
this Court and those decisions should not be 
departed from, 


In order tohold that the plain natural 


meaning of the words ins. 145 of the 
Criminal Procedure Code should not be 
accepted it is necessary to consider the 
object aimed at by orders under its pro- 
visiors. It has been said by the Privy 
Council with reference tosimilar orders in 
the care of DinomoniChowdhrani v, 
Brojomohint Chowdhrant (25): “These 
orders are merely Police orders made to 
prevent breaches cf the peace. They 
decide no question of title; but under 6, 
1i5cfthe Criminal Procedure Code, 1882, 
(relating to disputes as to immoveable 
property) the Magistrate is, if poesible, to 
decide which of the parties is in pessession 
of the land in dispute; and, if he decides 
that one of the disputante is in possession, 


(25) 29 I. A. 24at p. 33; 29 O, 187;6 O. W, N. 386: 
2 M, L. J. 83; 4 Bom. L, R. 167; 8 Sar. P. C. J. 224 
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thé Magistrate is to make an order declar- 
ing such party to be entitled to retain 
possession until evicted in due course of 
law and forbidding all disturbance of such 
possession, until - such eviction. The Ori- 
minal Procedure Acts in force in 1866 
and1876 wereto the same effect.” If the 
Magistrate is required to decide whether 
a disputeis bona fide or not, it would be to 
require him to gointo the question of the 
merits or theclaims ofa party to a right to 
possess the subject of dispute, which he is 
forbidden to do by sub-s.(4). For unless 
he goes into the question of the rights of the 
parties, how is he to decide whether the 
dispute is bona fide? Bona fides does not 
merely depend upon the fact that one party 
hasobtained a decreein aCivilCourt, A 
person may have as elear aright by reason 
of succession as on the basis of a decree. 
But it isnot contended thatthe Magistrate 
should consider any such right. The argu- 
ment, therefore, that the word “dispute” 
should te read as “bona fide dispute” cannot 
in my judgment be accepted. Nor doesthe 
argument that the Magistrate has no 
jurisdiction to take action under this section 
where actual possession has been delivered 
tooneof the parties by the Civil Court 
appear to besound. Where there isa dispute 
likely to cause a breach of the peace 
as contemplated under sub-s, (1) what is 
the Magistrateto do? Hecannot sit idle 
and allow the contending partigsto settle 
their dispute by a free fight. Itis argued 
that he should proceed under s. 107, No 
doubt he can do so as provided in sub- 
s. (10 of s. 145, and I think the Magis- 
trate would take action under that section. 
if he finds that the possession given by the 
Civil Court is being sought to be disturbed 
by the unsuccessiul litigant in the Civil 
Court, But can it be said that when such a 
persgn is found to be in peaceful possession 
at the time ofthe order under s. 146 (1), 
notwithstanding that the other party was 
putinto possession by the Civil Court, that 
the person in peaceful pcesession should 
be proceeded against under s. 107because his 
possessionis without right ? He is not going 
to commit a breach of the peace, but it is 
the other person who desirés to take the law 
into his own hands. It is, however, argued 
that he is doing a wrongful act, a continu- 
ing tortious act, by remaining in wrongful 
possession and so brings himself within the 
provisiéns of s. 107. I donot think that 
that section refers to-any such act as 
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retaining wrongful possession, as it refers 
toa person “likely to doany wrongful act.” 
But even assuming that such person 
is ordered to executes a bond to keep 
the pease the rightful. owner cannot 
be put into possession unless he himself 
intends to gat it by force. It has not been 
argued that the person ia possession being 
bound down the cther would bə entitled 
to remove him from possession by forca, 
Bat the argument leads to that resuls, 
To hold that the Magistrate may by an 
order uaoder s. 107 enable the rightful 
owner to take posses3ion without recourss to 
the Gourt, would be to delegate the function 
of the Oivil Court to the Magistrate. Nor do 
I think that the Magistrate can take aetion 
in such a case as thisunder s. 144 a3 was 
suggested and remove the person in posses- 
sion. Ido nòt also think that it would ba 
right to hold that the word “dispute’ in 
s. 145, means a dispute not decided by the 
Civil Court. In my opinion waen two 
parties are quarrelling over possession, 
which is likely to endanger public peaca 
there is a dispute under tha section, 
The plain meaning of the words in ths 
section should bs adopted and there is no 
reason why there should baa strained and 
fictitious meaning given to the words where 
the maiatenance of psace is cencarned. 
Then with regard to the question of 
expediency I think thatthe Magiatrata has 
ample powers to maintain the person put 
into posSession by the OQivil Oourt in 
such possession if he takes prompt action. 
It seems to mea that the distinction 
between an act of trespass’ and wrongful 
possession of a trespasser has not 
always been borne in mind. In the latter 
case if the person who was put into posses- 
sioa by the Civil Oourt allows the judg- 
ment-debtor to remain in possession for 
more than 12 years he loses his rigat to 
the property altogether. Is has 12 years 
to bring his suit for recovery of posses- 
sion in the Civil Court. See Hari Mohan 
Shaha v. Baburali (26) Bhulu Beg v. Jatindra 
Nath Sen (27). It is conceded that after 
the lapse of 12 years from the delivery 
of possession the Magistrate may take 
action under this section as the right of 
the petitioner would then ba lost, But 
it is argued that the Magistrate has no 


(26) 24 O. 715. 3 
(27) 77 Ind. Cas. 1035; 27 0, W. N. 24; ATL. R. 1924 
Qal. 138, . 
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jurigdiction to take action under s. 145 
if the dispute arises within 12 yeara of 
the delivery of possession. This brings 
us back again to the question of the 
Magistrate's exercising the funstions of a 
Oivil Court. Tae simpler way would have 
besa to extend ths period under the first 
proviso to sub-s. (4) to 12 yeara if that 
was the intention of the Logislature. This 
argument also does not seem to me logical, 
as the exercise of the power of the Magis- 
trate is said to depend on the fact whe- 
ther the petitioner has a subsisting right. 

No doubt where the question of possession 
is doubtful on the evidence or where the 
land is not effectually in the possession of 
either party or the possession is by collec- 
tion of rants and in cases of like nature 
the Magistrate would be well advised to 
find possession with the person who was 
put into possession by the Oivil Oourt 
a3 against the judgment-debtor. The 
Magistrate also may not take any action 
under s. 145 if the person who has been 
put into possession is sought to ba pro- 
ceeded against by the defeated party who 
seeks to raise a dispute for disturbing 
the possession of the former and in that 
case take action under s, 107. Nor should 
the Magistrate take action if it appears 
that the provisions of 8. 145 are sought 
to bə abused. Tos argument that it is 
the duty of the M2gistrate to maintain the 
possession awarded by the Oivil Court 
presupposes that such person is in posses- 
sion at the time in question. But where 
the judgment-debtor is found to be actually 
in possession, notwithstanding the posses- 
sion delivered by the Civil Court some- 
time previously and the decree holder or 
auction-purchaser did not take appropriate 
steps in proper time against the judgment- 
debtor when his possession was disturbed 
but allowed the judgment-debtor to retain 
possession and later on seeks to take 
possession without recourse to law, which 
act is likely to cause a breach of the peace, 
he cannot complain if the Magistrate makes 
an order in favour of the judgment- 
debtor who is found to be in possession. 
In my opinion the Magistrate has jurisdic- 
tion to take action under s. 145 when the 
dispute is likely to cause a breach of the 
peace in such a case, 

I do not propose to discuss the cases 
cited during the course of the argument 
in detail. It seemsto me if the cases are 
analysed it would appear that the decisiong 
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were based upon the special facts of 
each case although the observations’ in 
some of the decisions taken unconnected 
with the facts support the contention of 
the petitioner about the Magistrate’s power. 
In the case of Rai Moham Roy v. Wise 
(4) the Oivil Oourt gave possession to the 
first party after settling a disputed bound- 
ary. The Magistrate fixed anothar bound- 
ary line, The decisicn was that tbe 
Magistrate should maintain the possession 
of the first party. It should be noticed 
that the Magistrate was unable to deter- 
mine which party was in actual possession. 
In Raneegunge Coal Association Ltd. v. 
Hem Lall Ghatwal (18) the land was forest 
land and the pcss:ssion given by the Civil 
Court was sought to be nullified by the 
defeated party by taking some eort of 
possession which was no real possession. 
The case of In re Bhole Nath Ghosh v. 
Mathoor Mundle (19) is instructive and the 
circumstances of that case are now pro- 
vided for under the proviso to sub-s, (4) 
of s. 145. There the landlord was put 
into actual possession in execution of a 
decree against the tenant, The tenant 
attempted to take forcible possession of 
the land. The landlord complained, the 
Magistrate did nothing. The tenant then 
obtained possession forcibly. The Magis- 
trate acting under the old s. 530, Criminal 
Procedure Osde, awarded possession to 
the tenant. This order wes set aside. In 
the view I take [ donot think it neces- 
sary to examine the other ceses, It seems 
to me that whera the finding of the 
Magistrate did not appear to be justified 
on the facts the learned Judges interfer- 
ing with the decision made use of express- 
ions regarding the jurisdiction of the 
Magistrate which cannot ba accepted as of 
general application having regard to the 
provisions of the section. 

Yo conclude—when a Ciyil Court has 
delivered possession to a person the Magis- 
trate should maiatain that possession as 
against a party to the suit if the unsuc- 
cessful party seeks to disturb such pos- 
session, as in fact the possession of every 
person should be protected against dis- 
. turbance, Ifthe unsuccessful party takes 
forcible possession the Magistrate has the 
power to put the rightful owner into 
possession under the first proviso to sub-s, 
(4) of s. 145. If, however, the successful 
party in the Qivil Court allows the un- 
successful party to} get into andj retain 
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possession for a sufficiently long period of 
time, precluding the application of the 
above provis?, it cannot be said that the 
Magistrate has no power to take proceed- 
ings under e. 143. Insuch a case he way 
make a declaration in favour of the 
unsuccessful party in the civil suit if he 
clearly finds possession in his favour. 

As to the merits of this case there is 
not much to be gaid, One of the second 
party does not seem to be affected by the 
delivery of possession by the Civil Oourt 
as the execution proceedings against him 
were ineffectual. No argument can, there- 
fore, be put forward against the order 
retaining him in possession, Again, the 
case made by the petitioner before the 
lower Court was that he was actually in, 
possession of all the lands except the 
homestead, which has been found to be 
untrue. Having fought out his case on the 
basis that he was in possession and lost, 
hs cannot be allowed to come up here 
in. revision and urgs thatthe Magistrate 


ought notto bave taken action under 
s. 145, i 
T agres with my Lord the Ohief Jus- 


tice in ths answers proposed by him to 
the questions referred to. | ` 

I also agree that the Rules should be 
discharged, 

Mukerji, dJ.—In this Reference we 
have, in the first place, to answer the 
questions thathave been formulated for the 
decision of the Full Bench and, mextly, to 
decide the case itself. f 

At the outset, I must observe that I 
find it somewhat difficult to answer 
the questions in the form in which 
they have been put, because they are 
not capable of one set of answers only, 
but the answers to them would depend 
upon the precise circumstances of each 
particular case. This difficulty necessitates 
a eonsideration, in the first instance, of 
the points which are invelved in a case 
of the kind contemplated by the Reference, 
before an attempt is made to deal with 
the questions themselves, The Reference 
proceeds upon a set of facts, as found, 
Whether they are really the facts of the 
particular case before us need not, at the 
present moment, be considered; it will be 
convenient fo treat those facts as conustitut- 
ing a hypothetical case. In the words of 
the Order of Referencs the facts are as 
follows: .‘‘ The first party are auction- 
purchasers and thesecond party are judg- 
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ment-debtors. It would seem to be the “iret 
party's case and this seems to be one of 
the fasts found that possession was de- 
livered to the first party by the Civil Court. 
As far as can be seen this possession was 
delivered by the planting of a bamboo. 
But it is also found as a fact that in spite 
of the delivery of possession the judgment- 
debtors were never dispossessed but rə- 
mained on in possession. The Magistrate 
found that actua] possession was with the 
judgment-debtors.” This statement of 
facts requires to be supplemented by stat- 
ing a few more facts about which there is no 
controversy: The subject-matter of the 
case isa homestead and several plots of 
arable land. Possession was delitered 
under O., XXI, r. 95, Civil Procedure Code, 
which is the only provision that can apply 
toa case in which the property is in the 
occupancy of the judgment-debtor or of 
some person on his behalf or of some person 
claiming under a title created by the judg- 
ment-debtor subsequent to the attach- 
ment of such property, and the property 
not having bsen in the occupation of a 
tenantor other parson entitled to occupy 
the same,in which case O. XXI, r. 96, 
Civil Procedure Uode, would have applied. 
As already stated, possesion was delivered 
by the planting of bamboo but the judg- 
ment-debtors who were in occupation of 
the homestead. were not removed. As 
regards the plots of arable land this pro- 
cedure amounted in law and in fact to 
delivery of khas or actual pzssession; while 
as regards the homestead since the judg- 
ment-debtors were not bodily removed, 
thoughin law the auction-purchasers got 
khas or actual possession as opposed to 
symbolical possession contemplated by 
O. XXI, r. 96, Civil Procedure Oode, in 
point offact the judgment-debtors conti- 
nuein occupation. Delivery of posgession 
took place on the 8th February, 1926. The 
proceedings under s, 145, Criminal Proce- 
dure Code that have given rise to the Rule 
were drawn up onthe 9th May, 1927. The 
Referring Order s:atea that in spite of this 
delivery of possession the judgment-debtors 
continue in possession and that thereupon 
proceedings under s 145, Criminal Proce- 
dure Code were instituted ketween the 
auction- purchasers as the first party and the 
judgment-debtors as the second party and 
thas the Magistrate declared the latter as 
entitled to possession as provided for in 
1, (6) of that section, 
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Op the facts recited above on the argu- 
ments thathave been aldressedto us two 
questions arise for consideration: first, had 
the Magistrate jurisdiction to institute the 


proceeding unders. 145, Oriminal Pro- 
cedure Code or, in other words, 
to take avtion under cl. (1) of that 


section; and second, had hejurisdiction to 
makethe order that he did under cl. (6) 
thereof. Luse the word ‘jurisdiction’ in 
formulating these questions, as the word 
has been used in the course of the argu- 
ments and also because it finds place in 
some of the decisions to which our attention 
has been called. In using this word I 
wish it to be understood in the sense of “the 
authority by which Judicial Officers take 
cognizance of and decide cases” and to 
restrict its meaning further with reference 
to the nature of the subject-matter 
over which authority is to be exercis- 
edas distinguished from the territorial 
or pecuniary limits of that authority. 
As pointed out in the Full Bench decision of 
this Court in the case of Hridyanath Roy 
v. Ram Chandra Barna Sarma (28) an exa- 
mination of the cases in the books discloses 
numerous attempts to define the term 
“ jurisdiction " and that although there is 
a clear distinction between jurisdiction and 
the exercise of it, “ the extent to which the 
conditions essential for creating and raising 
the jurisdiction of a Court or the restraints 
attaching to the mode of exercise of that 
jurisdiction should be included in the 
conception of jurisdiction itselfis sometimes 
a question of great nicety.” If there is 
authority to entertain and decide the cause, 
jurisdiction would not depend either upon 
the regularity of the exercise of the author- 
ity or upon the correctness of the decision 
pronounced, for, to quote the celebrated 
dictum of Lord Hobhouse in Malkarjun v. 
Narhari (29) " a Court has jurisdiction to 
decide wrongly as well as rightly.” It is 
from the point of view of this restricted, 
and I may also say true, significance of the 
word that I propose to consider the two 
questions aforesaid. Looked at from this 
point of view the matter is purely one of 
construction. 

Legislation, regarding disputes concern- 
ing land likely to cause a breach of the 


(28) 58 Ind. Cas. 806; 31 O. L.J. 482; 240. W.N. 
723: 48 C. 138 (F. B ). 

(39) 27 L A. 216; 25 B. 337; 5 O. W. N. 10: 2 
Bom. L. R. 927; 10M. L. J. 368; 7 Sar. P. C. 4. 139 
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peece and for the adjustment of those dis- 
putes and by such adjustment preventing 
them from culminating in a breach of the 
peace, began with Regulation XLIX of 1793 
and continued practically on the same lines 
down to the current Act, viz, Act Vof 1898. 
The tribunal by which the adjustment was 
to be made was changed by Regulation XV «Ê 
1824, but the method aslaid down by Regula- 
tion XLIX of 1793, has continued without a 
break in all subsequent legislations 
(see! Regulation XIV of 1793, Regulation 
XXXII of 1803, Regulation VI of 1818, 
Regulation XV of 1824, Regulation II 
of 1829, ActIV of 1840, Act XXV of 1861, and 
the more recent eriactments of the Code of 
Oriminal Procedure). That method was to 
bring befora the Court the disputing par- 
ties, to ascertain, if possible, which of them 
was in actual possession irrespective of any 
consideration as to which of them was en- 
-titled to possession, and to say to all the 
other disputants that the person found in 
actual pozsession was to be left in such pos- 
session and that such possession was not to 
be disturbed until that person was evicted 
in due courseoflaw. The prescribed method 
was to be resorted to, if the dispute related 
to land and was of such a character that 
there was a likelihood ofa breach of the 
peace resulting therefrom, The object to 
be attained was the prevention of the dis- 
pute from culminating in a breach of the 
peace. The object and the method have re- 
mained the same all through. Apart from 
any cases and.upon the plain words of he 
Statute the conclusion that I come to, I can 
express inno better words than in those of 
Hill, J.,in the Full Bench case of Krishna 
Kamini v, Abdul Jabbar (30) whosejudg- 
ment was concurred in by Prinsep, Actg. O. 
J., and Brett and, Henderson, JJ., and, so far 
as this matter was concerned, was not dis- 
sented from by Banerjee, J., who differed 
in that case on other points from the rest 
of his colleagues. He said: “Then 
as tothe question of jurisdiction. On 
being satisfied of the existence of a dispute 
likely to cause a breach of the peace con- 
cerning land, etc,, within his local jurisdic- 
tion, the duty, whichis imperative,is cast 
upon the Magistrate of taking action under 
s. 145. The two essentials are that there 
should be a dispute likely to cause a breach of 
the peace,andthatthedisputeshould concern 
land etc. The section does not primarily 
contemplate cases in which there have al- 
(30) 30 ©. 155; 60. W. N. 737 (F. B.). 
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reatly been overt acts of violence. All the 
disputants may be persons of peaceable dis- 
position, but ifthe dispute isin its nature 
of such a kind that itis likely, having re- 
gard to the known conditions of society, to 
lead to abreach of the peace, that is enough to 
warrant the Magistrate's intervention and to 
give him jurisdiction over the subject of dis- 
pute. Upon the existence of these conditions 
and these conditions only, is the jurisdiction 
of the Magistrate in my opinion dependent. 
The object, I think, isto take the subject of 
dispute...out of the handsof the disputants, 
and to constitute one of them, whose pos- 
session the law will protect, its custodian 
until the other has established his right (if 
any} to possession in a Civil Oourt ’’—or, 
to be more correci, until the other has been 
evicted therefrom in due course of law if 
the order isone under s. 145, cl. (6), or until 
acompetent Court has determined the rights 
of the parties thereto or the persons entitl- 
ed to possession thereof, if the order is 
under 8. 146. As regards the decision, for 
it to be in excess of the Magistrate’s juris- 
diction, it must bein violation of some ex- 
press direction of the law,e. g., where the 
law says that the decision shall be one way 
or that it shall not be that way and he 
has decided otherwise. These are the 
fundamental principles that have to be 
borne in mind in an attempt to answer the 
two questions that I have set.forth above, 
read with reference to the casg as recited 
in the Reference. That there was an 
apprehension of a breach of the peace is 
admitted on all hands. That there is no 
provision of thelaw which forbids an order 
under cl. (6) of 8.145 being made against 
the auction- purchaser who has been put in 
possession in execution of a decreeis also | 
not challenged. The law only says—except 
as toa case of dispossession coming under 
the fist proviso to cl. (4) that “if the Magis- 
trate decides that one of the parties was 
in such (meaning, actual) possession of the 
subject, he shall issue an order, etc”. It is 
clear, therefore, that to consider the ques- 
tion of jurisdiction, as regards the first ques- 
tion the true meaningof the word “dispute,” 
and, as regards the second question that of 
the expressive words “ possession ° and 
“ actual passession ” will have to be inves- 
tigated and it will have to be seen whether 
in the circumstances of the case recited 
above andin the eye of law there was a 
‘dispute’ between the parties, or the 
second party were in “actual possession.” 
¢ 
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It willbe convenient at this staga toedeal 
with the relevant cases that are to bé found 
in the books. 

In the case of Shama Soondery Debia v. 
Jardine Skinner & Co. (8) the petitioner Rani 
Shama Soondery had been put in possession 
of ashare in certain lands under a decres 
of a Oivil Court which had been confirmed 
by the High Oourt, the Amin having given 
her khas possession of that share. The op- 
posite party, Messrs. Jardine Skinner & Co., 
who were parties to the suit, raised a dis- 
pute alleging that they were in “ actual 
and tangible possession of certain lands 
which had not been actually defined or in- 
terfered with by the Amin.” They set up 
aright of oceupancy as tenants in those 
lands. Theycontended thatthe word “khas” 
as used in giving possession was “an error.” 
Their objection to the delivery of posses- 
sion was pendingin appeal. The Magis- 
trate finding that there was an apprehen- 
sion of a breach of the peace made an order 
in favour of the opposite party. Seton-Karr 
& Markby, JJ., said: “ We are clear that 
the order ofthe Magistrate is illegal, and 
cannot be permitted to stand..........cecueceeee 
We hold that it was not competent 
tothe Magistrate to interfere, under s 318 
of the Criminal Procedure Code, with the 
execution of a decree of the Oivil Oourt, 
affirmed, as it had been, bythe highest Court 
of the country, or to say that the word 
‘khas’ as used in giving possession, must be ‘an 
error’, dr to lay it down that the petitioner 
had no right tocome on the lands ‘ex- 
cept as Collector of: rent’ ........cccccececessevevens 
Moreover, we are informed that the case, 
giving the Ranee possession, is pending in 
appeal in the Miscellaneous Department, 
and, if there had been any doubt as to the 
exact meaning, intent, anu object of the 
decree, the matter was one which ought to 
be adjudicated on in that Department, and 
not in the Oriminal Court. In fact, looking 
to the possession of the parties and to the 
siate ofthe dispute, the Magistrate, if call- 
ed in to interfere at all under Chap. XXII 
of the Oode of Criminal Procedure, because 
he was apprehensive of a breach of the peace, 
should have kept the Ranee in possession 
under s. 319 as the party who had been 
actually placed in possession ky a decree of 
the Civil Court”. We quash the proceedings 
of the Magistrate under s. 318 and declare 
them nulland void. The word “ jurisdic- 
tion” does not appear in the decision, but the 
competency-—which is more or less thesame 
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thing—of the Magistrateto take action under 
s. 318 washeld against and the proceedings 
instituted and decided under that section 
were quashed and declared null and void ; 
but it was also held that ifby reason of the 
apprehension of a breach of the peace the 
Magistrate was called upon to interfere at 
all. under Chap. XXII he should have 
kept the Ranee in possession under s. 319, 
The decision was nota clear authority on 
the question of jurisdiction. The learned 
Judges further observed that in passing the 
aforesaid order they were acting in strict 
accordance with a previous decision of 
the High Oourt (Loch and L. 8. Jackson, 
JJ.,) dated the 27th July, 1864, in the case of 
Kali Soondery Chowdhurani: 

In the case of Rai Morun Ray v. Wise (4) 
the facts were as follows: There was in 1848 
a proceeding under Act IV of 1840 which 
was decided in favour of the predecessors 
of Wise. The Roys brought a suit to set 


. aside the pogsessory order passed by the 


Criminal authorities, obtained a decree and 
got possession through the Oourt in execu- 
tion of the decree. There was a dispute 
on which proceedings under s. 318 of the 
Criminal Procedure Qode were started. 
The Roys contended before the Magistrate 
that Wise was attempting to take posses- 
sion of a portion of the land decreed to 
them by the Oivil Court and prayed that 
the Magistrate would be pleased to maintain 
them in the possession given to them in 
execution. Wise on the other hand, urged 
that the Jand in dispute was outside the 
decree and belonged to his estate and that 
he had all along been and still was in 
possession of it. The Magistrate went to 
the lccale and after enquiry decided that 
the Roys should be maintained in posses- 
sion of the land on the east of aline drawn 
by him, and that Wise should remain in 
possession of the land tothe west of that 
line. Oneoocool OChunder Mookerjee, dJ., 
said: “The Magistrate is not competent to 
interfere under s. 318 with the execution of 
a decree of the Civil Court. He is bound 
to maintain the party in possession who 
has obtained a decree from the highest 
Court of the country and recovered pos- 
session in execntion of that decree. 
The point, therefore, for his decision 
was in the first instance, whether the 
decree covers the land which is the sub- 
ject of dispute in the present case. If he 
finds that point in favour of the Roys he 
should, under s. 319, maintain them in 
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possession, but if he finds that the lands 
are not the lands decreed in 1865, be should 
try to find out who is in de facto posees- 
sion.” E Jackson J., observed: “I think 
that it isthe duty of.the Magistrate, in pro- 
ceedings taken under s. 318, when it appears 
that a Civil Court decree bas been passed 
regarding the whole or any portion of the 
disputed land, to maintain that decree. 
The Magistrate's powers under s. 318 relate 
to land regarding which there is a dispute 
‘which has not been decided by a Civil 
Court,'and his order for possession remains in 
force only until some such decree is passed. 
‘When such decree has been given,the Ma- 
gistrate has no power again to institute 
8.318-proceedings regarding the land cover- 
ed by it. The dispute regarding that land 
has been finally determined, and it is then 
the Magistrate's duty to treat the decree- 
holder in the. Civil Oourt as the owner 
of that land and give him every protec- 
tion in the use and enjoyment of it....... If, 
after making every enquiry, the Magis- 
trate cannot ascertain where that bound- 
ary line is, he must act under s. 31¥...... 
There would never be an end to litigation, 
if the Magistrate will not keep in force 
the decision of a Civil Court regarding 
lands.” Reading the judgment of Mookerjee, 
J., it would appear that all that ho meant 
to lay down was that it was not competent 
for a Oximinal Oourt to upset by proceed- 
ings taken under s. 318 of the Code of Ori- 
minal Procedure the result of delivery of 
possession in execution of a decree passed 
by a Civil Court and that the Criminal 
Court is bound to maintain in possession 
a party who has obtained such possession 
in execution of decree. E. Jackson, J., ap- 
pears to have gone very much further, 
His judgment, in the first place, indicates 
that if in such a case proceedings are taken 
under s. 318, the duty of the Magistrate 
is. to try and find out what the Civil Court 
has done and, if he succeeds in .doing so 
to maintain the same, and if he is unable 
to find that out then to act under s. 319, 
To this extent, the view of E. Jackson, 
J., was very similar to, if not quite in 
agreement with, that of Mookerjee J., quot- 
ed above, E. Jackson, J., went a good 
deal further because his judgment indi- 
cates that in such a case, namely, when 
a dispute has been determined by the Oivil 
Court—the Oriminal Court should regaid 
the dispute at an end. He, however, did 
not say that for that reason or on that 
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account the Magistrate bas no jurisdic- 
tion or is not competent to take proceedings 
under s. 318, while on the other band, 
he pointed out how the Magistrate should 
proceed and what decision he should make 
and under what circumstances, in those 
proceedings. Nextly, his Judgment speaks 
of the decree of the Civil Court as having 
finally determined the dispute; but it may 
be that in reality. he was thinking of the 
dispute as to possession having been deter- 
mined by the delivery of possession in 
executien, because towards the end of his 
judgment he said: “That line (namely, 
the line drawn by the Magistrate) hes not 
been drawn as being the boundary in the 
Civil’ Court decree and execution proceed- 
ings.” 


In Raneegunge Coal Association, Lid. 
v. Hem Lall Ghitwal (18) the Ghatwsl was 
unsuccesgiulin a civil suit which he had in- 
stituted against the Cosl Company and 
thereafter obtained an orderfrom and was 
put in pesseesion by the Magistrate under 
s. 5380 of Act X of 1872. It was thus 
said by Glover & Milter JJ., “When a 
Civil Court decree is once passed, the 
right as between the litigants is decided, 
and there is no more place for a summary 
order which prcceeds, not upon title, but 
It having been once 
declared by a competent Court that the 
parties now represented by the Ranee- 
gunge Coal Company were the owners 
of the disputed land, no further proceedings 
under gs. 5380 could be taken. If the law 
were otherwige, it would be worth no 
cne’s while to go to the trouble and 
expense of proving title in a regular 
suit, for the efiect of a decree might be 
to a great extent nullified by parties con- 
triving to get into some kind of posses- 
sion (whichthey could easily do in forest 
lands like those now in question), and 
then demanding to be retained in pos- 
eession till a second suit was biought 
and decided... We, therefore, 
quash the Aesistant Magistrate’s order 
passed under js, 580, Code of Criminal 
Procedure, and direct him to abstain from ` 
interference with what he admits to be 
the Coal Company's property. If he is 
apprehensive of a breach of the peace 
between the parties, he can proceed in 
the usual, way under Chap. XXXVII 
of the Code.” This judgment, it will be 
observed, says that in the circumstances f 
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no further proceedings could be taken 
under s, 530, It is noteworthy also that 
the dispute, that there was between the 
parties, was of a nature that could be 
determined by the decree itself by 
which the ‘Ghaiwal’s suit was dis- 
missed—presumably a suit for possession on 
declaration of title—and it was not neces- 
sary for any execution proceedings to settle 
the dispute any further. 


In Nobin Chunder Koondoo v. Jogendronath 
Bhuttacharjee (31) the auction-purchaser had 
taken possession in execution of a decree 
against a third party. Glover and Mitter, 
JJ., said thus: “if it had appeared that, by a 
final decree binding between the parties 
before him, the question of title- had 
been crnelusively determined, he would 
have been justified in refusing to proceed 
under s. 530......... The proceeding, namely, 
of the peon in execution against a third 
party does not take away ths power of the 
Deputy Magistrate to enquire into the dis- 
puted question of possession between 
parties before him under s. 530 of Act X 
of 1872." The decision seems to be an 
authority not on the question of jurisdic- 
tion but rather on the question of propriety 
the word used ‘being “would have been 
justified in refusing to proceed.” The 
case was not one of delivery of possession 
inter partes but the decree-holder had been 
putin possegsion against a third party nota 
party to the decree. 


The case of Sheik Munglo v. Durga 
Narain Nag (32) in which the contest as to 
possession was between the auction- pur- 
chaser, the judgment-debtor andithe auction- 
purchaser's gomashta on the one hand, and 
certain persons who, on the other haud, 
claimed to be ijaradars and se entitled as 
against the judgment-debtor to collect the 
- rents from the tenants in occupation, Garth, 
O. J. said: “Now, it is quite true that, as 
against a party (namely, the ijaradars) who 
is proved tobe in the actual possession 
of the rents from the ryots, the fact of such 
symbolical possession would not be entitl- 
ed ts much weight; butitis impossible to 
say that itis not some legal evidence of pos- 
session which the Magistrate was bound to 
take into consideration.” Kemp, J., expres- 


(31) 25 W. R. Or, 18. 
(32) 25 W. R. Or. 74, 


AGNI KUMAR BAS Y. MANTAZADDIN, 


201 


sed tHe view . that such symbolical posses- 
sion would be no evidence against the ijara- 
dars upon which the Magistrate could pro- 
ceed in enquiring avd deciding which party 
is in actual possession of the subject of 
dispute. The case has very little relevancy 
for our present purposes. 


In the matter of Ram Soondaree Debee (33) 
was a very important case decided -by 
White and Mitter, JJ. In that case, the ap- 
plicant was, so far back as 1866, by an 
order ofthe Magistrate, put in possession 
of the land, which was the subject-matter 
of the proceedings under consideration, as 
against one B. B then instituted a suit for 
establishment of title in which he succeed- 
ed as regards part of the landand failed ag 
regards the remainder, He, however, did not 
have execution of the decree. Then there 
was, nearly ten years later than the Magis- 
trate’s order, a fresh proceeding under s. 530 
of Act Xof 1872 and an order of attachment 
was made under s. 531 of the Act, White, J., 
attached no importance to the decree inter 
partes, obviously for the reason thatit had 
not been executed, but as regards the pre- 
vious order of the Magistrate passed ten 
years back he observed: “Taking it that 
possession: of theland wasin 1&66 awarded to 
the applicant, it is clear that she is entitled 
toretain possession of it until ousted by 
law, and the only facts that could give the 
Magistrate jurisdiction toentertain an ap- 
plication under s.' 530, would be if it were 
shown that the applicant had lost poszes- 
sion of the land, and the same had come 
into the possession of other parties, and 
anew dispute had arisen as to the fact of 
actual possession.” The case may be treat- 
ed asan authority for the proposition that 
a decree for possession, even if inter partes, 
if not executed by delivery of possession, 
does not conclude the question of actual 
possession thata Magistrate has to deter- 
mine; and also for the proposition that a 
previous magisterial order of possession 
would deprive the Criminal Court of juris- 
diction to take similar proceedings even 
ten years after unless in the meantime two 
conditions have come into existence, viz., 
the perfy put or declared in possession hy 
the previous order had lost his possassion 
and a new dispute has arisen, 


(33) 1 C. L. R. 86. 
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The view expressed by E. Jackon, J., in 
Rai Mohan Rat v. Wise (4) was entirely 
concurred in by Morrisand Prinsep, JJ., in 
In the matter of Chutraput Singh (5) in 
which case the plea of a judgment-debtor 
questioning the fact of delivery of posses- 
sion in respect of some property as also the 
fast of the property being included ia the 
decree, was overruled, the learned Judges 
observing as follows: “The sole object of a 
Magistrate in taking action under s. 530 
is to prevent a breach of the peace between 
rival claimants to a particular property. 
For that purpose he satisfies himself asto 
the party actually in possession at the time 
thatthe proceedings were instituted, and 
declares such party entitled to retain pos- 
session until ousted by due courses of law. 
In other words, he declaras one party entitl- 
ed to retain possession until the Civil 
Court declares which party has the batter 
right, and puts such party into possession. 
Here the Nazir, acting under the authority 
of the Civil Court, had, in due course of 
law, put Chutraput Singh into „possession 
of the land in dispute; and yet, in the view 
taken by the Magistrate, he cannot be 
allowed to retain the possession which the 
Nazir gave him, until afresh order has 
emanated from the Civil Oourt, and another 
Nazir has put himin possession. Such a 
course of proceeding seems to us manifestly 
improper, as it defeats the object for 
which s. 530 was framed.” In this case a 
purchaser claimed that a certain haut 
which appertained to a mouzah in respect 
of which he had obtainad a decrees on a 
mortgage and that he had been put in 
possession of the haut as well in exe- 
cution of the said decree, The judgment- 
debtor after the delivery of possession had 
refused to give up actual possession of 
the haut maintaining thatit was debutter 
property of which he was the shebait and 
had remained in such possession. Pro- 
ceedings under s. 530 of Act X of 1872 
were started. The Nazir had delivered 
possession by planting a bamboo, though 
notin the haut itself and by proclaiming 
by beat of dram mentioning the haut 
in his proclamation. The Magistrate held 
that actual possession of the haut had 
remained with the judgment-debtor and 


~. made an order in his favour. In the result 


the learned Judges declared the auction- 
purchaser entitled to retain the possession 
that he purported to have obtained through 
the Ciyil Court. The decision of the High 
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Qourt, broadly stated, isan authority for 
the proposition that whatever may be the - 
nature of the delivery of possession, if the 
delivery purports to beof actual possession 
against a judgment-debtor, actual posses- 
sion retained by the latter against such 
delivery does not count in proceedings 
under s. 145, Criminal Procedure Code. 


Bhola Nath Ghose v.Mothoor Mundle (19) 
is a very important decision. It was a 
case in which the tenant of a jote having 
failed to pay his rent the landlord brought 
a suit, obtained a decree in ejectment 
and got possession delivered to him under 
s. 263.of the Oode of Oivil Procedure 
thgn in force, The tenant applied for 
setting aside the execution, failed, and 
then somehow or other regained posses- 
sion, grew crops on the land (vide at 
page 520) and there was a dispute. The 
Magistrate took proceedings under s. 530 
and awarded possession to the tenant. 
Garth, C. J. (Maclean J., concurring) observ- 
ed thus: “ Thus the latter (i.e., the tenant) 
was directly rewarded by the Magistrate 
for persistently disregarding the process 
and authority of the Civil Oourt...... This 
case certainly illustrates, in a very re~ 
markable way, how grievously the powers 
given to Magistrates by s. 530 may be 
misapplied, and how useless it is for suitors 
in this country to establish and enforce 
their rights in the Oivil Oourts, unless the 
Magistracy will lend their aid with vigour 
and good-will to. protect those rights 
when they are once established...But in 
this case the landlord had already not 
only established, but enforced his right in 
the Civil Court, He had been placed in 
possession of the 13 bighas of land by 
the only process which the law provides 
for that purpose...... He (ie. the Mag’s- 
trate) seems to imagine that, when a 
party to a suit is placed in possession 
of land by the Civil Oourt, unless he at 
once begins to cultivate, or to exercise 
some acts of ownership over it, he must 
be taken, after a reasonable time, to have 
relinquished his rights; and that ifthe other - 
party, against whom he has recovered his 
decree, re-enters upon the land under such 
circumstances, and a quarrel consequently 
ensues, a Magistrate has a right to proceed, 
under s. 530, to try the question of 
possession between the parties without 
regard fo the decree and execution of the 
Civil Oourt. If this were the law, it is 
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difficult to see how the right to land cowld 
ever be finally determined. It is clear that 
the Magistrate is quite in error ; and if 
authority ware required to show that he 
is so, the cases referred to by the District 
Judge are directly in point—Rat Mohan 
Roy v. Wise (4) and the Raneegunge Coal 
Association, Ltd. v. Hem Lall Ghatwal (18). 
In both these cases it is clearly laid down 
that, when a Civil Court decree has once 
‘been passed, determining the rights of 
parties to disputed land, it is a Magis- 
trate’s duty to uphold that decree, and he 
cannot (as between those parties) proceed 
under s, 530 to decide afresh upon the 
question of possession.” In another part 
of the decision the learned Chief Justice 
commenting on the error made by the 
Magistrate in appreciating the nature of 
the possession that had been given by the 
Oivil Gourt observed : “The Magistrate 
seems to be under the impression that 
what is called symbolical possession was 
given to the landlord; but this is a 
mistake, Symbolical possession is given 
under s. 264" (O, XXI r. 36), “and is only 
applicable to cases where the par y entitl- 
ed to execution doss not obtain actual 
possession of the land, but only the right 
to receive the rent of it. Here, under 
s. 268" (O. XXI, r. 36) “the landlord 
obtained actual possession ; andfrom that 
time the possession of the tenant was at 
an end.” In econsiderivg the effect of this 
decision, one should not lose sight of the 
fact that the 


case itself was one 
in which the decree was inter partes 
and that the decree was executed 


and possession was taken under it under 
the usual process available under s. 263 
of the then Civil Procedure Code. Leav- 
ing aside the concluding words of the 
former of the two passages quoted above, 
which merely repeated the principle which 
Rai Mohan Roy's case (4) and the Ranee- 
gunge Coal Association case (18) laid down 
as regards the conclusive character of 
decree in relation to s. 145 proceedings 
inter partes, two propositions definitely 
emerge from the decision. first That pos- 
session taken by a decree-holder against 
a judgment-debtor under s. 263 (O. XXI, 
r. 35) which in the case of A purchaser 
would correspond to the kind of pos- 
. seasion taken under O. XXI, r. 95 is 
actual and not symbolical in the eye 
of law ; and second that where there has 
not only been an adjustment of rights 
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but also an enforcement thereof by the 
process of the Civil Court, it is the clear 
duty of the Magistrate to uphold the effect 
of such enforcement. 


In Gobind Chunder Moirtrav. Abdul Sayed 
(6) the facts were that in proceedings under 
the Land Registration Act the Deputy Col- 
lector decided in the presence of one‘party 
that the other party Gobind Chunder Moitra 
had proved his possession. While the said 
proceedings were pending certain ryots 
submitted a petition of complaint alieg- 
ing that certain other ryots at the insti- 
gation of Gobind Ohunder Moitra were 
going to do certain acts which tended 
to a breach of the peace. On that a 
Police report was called for. This report 
showed that there was a dispute inasmuch 
as it stated that two persons claimed to 
be rival landlords and certain of the ryots 
took the part of the one side and others 
of the other side. The Magistrate took 
proceedings under s. 530 and though he 
happened in his capacity as Deputy Col- 
lector to have decided the Land Registra- 
tion proceedings a short while ago—a fact 
on which, in my opinion, nothing turns— 
declared the other party, namely, the party 
antagonistic to Gobind Chunder Moitra, 
to be in possession. Pontifex J. said: 
“Now, in my opinion the fact that these 
registration-proceedings were pending at 
the time that the application was made 
for interference under the Criminal Pro- 
eedure Code, should have made the Deputy 
Magistrate extremely careful not to make 
any order as to possession under s. 530, 
unless he was quite satisfied that a lona 
fide dispute existed, and that a breach 


of the peace was imminent, Field J., 
said: “There is another ground upon 
which it appears to me that the 


order of the Deputy Magistrate in thig 
case should be set aside; and that is, 
because there was no such dispute ag 
is contemplated by s. 530. When once 
a Magistrate hes recorded the preliminary 
proceeding under the section, and has 
called upon the parties concerned in the 
dispute to appear before him, the express 
language of the section does not provide 
for any further inquiry into the fact of the 
existence of a dispute likely to induce a 
breach of the peace. When the parties 
appear before the Magistrate, the law ex. 
pressly requires only thatthe fact of actual 
possession be inquired into, Butit appears 
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to me that the essence and basis .of the 
jurisdiction, which a Magistrate can exercise 
under s. 530, depends upon there being 
a dispute likely to create a breach of the 
peace; and that, when the parties appear 
before the Magistrate,if they are able to 
show, or if it otherwise appears to the 
Magistrate that there is no dispute, or 
no such dispute as is likely to induce a 
breach of the peace, the Magistrate should 
hold his hand and not proceed further. 
I tako it that the term ‘dispute’ in s. 430 
means a reasonable dispute, a bona fide 
dispute, a dispute between parties who have 
each somesemblance of right or supposed 
right, It has been decided by this Court, in 
the case of Rai Mohan Roy v. Wise (4), that 
when a decree has been passed by a Civil 
Court regarding land in dispute, it is the 
duty of a Magistrate to maintain it ; and he 
has no power again to institute proceedings 
regarding such land under this section of the 
Gode of Criminal Procedure. The principle 
of this decision is this, that when the rights 
of parties have been determined by acom- 
petent Court, the dispute is at an end, and 
it is the duty of the Magistracy to maintain 
the rights of the successful party. In other 
words, the defeated party will not be allowed 
to go to the Criminal Court, and alleging 
the existence of a dispute, invoke the aid of 
the Magistrate and the Police to neutralige 
the effect of the decree of a competent 
Civil Court. When the rights of the parties 
have been determined, there is no longer a 
‘dispute’ within the meaning of. 530 ; and 
the proper course for a Magis'rate to pursue, 
if the defeated party does any act that may 
probably occasion a breach of the p2ace, is 
to take action under s. 491 of the Oode 
of Oriminal Procedure and require from 
such person security to keep the peace. 
In the case of Rai Mohan Roy v. Wise (4), 
the question of title had been definitively 
determined by the Civil Court; and no 
case has, so far as Lam aware, as yet arisen 
in which the principle of that decision has 
been carried further, or extended to cases 
in which there has been merely a summary 
adjudication upon the question of posses- 
sioa. I think, however, that the proceed- 
ings under the Land Registration Act are 
proeeedings to which the same principle 
should be extended’. I have carefully 
considered the terms of the Police report 
to which reference was made in the judg- 
ment of Pontifex, J., and I have no doubt 
whatever that there was a dispute between 
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the two landlords each claiming the pro- 
perty for himself and a number of men 
siding with one landlord and a number 
again siding with the other, It was, there- 
fore, a dispute that existed infact. The 
terms of the Police report, so far as they 
may be gathered, however, do not appear 
to be sufficiently specific as regards the 
likelihood of a breach of the peace. But 
the absence of an apprehension of a breach 
of the peace asemanating from the dis- 
pute is not the only ground upon which 
either of the learned Judges proceeded. 
Apart from that circumstance, they ex- 
amined the nature of the dispute and 
both of them dealt with its bona fides as 
dependent upon the circumstance thatit had 
already been decided by the Oivil Court. 
I understand the judgment of both the 
learned Judges as meauing in substance, 
that when the dispute as to posseasion has 
already been determined by a Civil Court, 
it can no longer be regarded as a bona 
fide dispute which the Criminal Court will 
take notice of. The defining words “a dis- 
pute between parties who have each some 
semblance of right or supposed right” 
used by Field, J. may not be quite 
happy. The judgment of Field, J, it may 
be noted, appears to have been before 
the Legislature when the Code was re-drafted 
in 1882, His complaint of the omission on 
the part of the Legislature to provide for an 
inquiry into the question as t9 whether 
in fact there was a dispute, after a pre- 
liminary order was once recorded, was 
duly taken notice of, and his words “when 
the parties appear before the Magistrate, 
if they are able to show, or if it other- 
wise appears to the Magistrate that there 
is no dispute, or no such dispute as is 
likely to induce a breach of the peace the 
Magistrate should hold his band and 
not proceed further,’ were re-produced 
almost verbatim in the 4th paragraph of 
the section as it was introduced by Act 
X of 1882 which came into force on the 
lat January, 1883, and is, inthe Oode of 
1898, cl. (5) of the section. If the Legis- 
lature did not amend or modify the sec- 
tion with tbis judgment before them, the 
inference, in my opinion, is irresistible 
that this ise the interpretation that should 

be put upon the section 
The decision in the case of Doulat Koer 
v. Rameswari Koeri (20), lays down very 
generally what the duties of a Criminal 
Court are inrelations to decrees and orders 
e. 
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person.” Now with the 
‘utmost respect to the learned Judge I 
find it exceedingly difficult to treat this 
decision of his as laying down anything 
else than a very general proposition for 
the guidance of Courts in the matter of the 
weight to be attached to decrees or orders 
passed by a Civil Oourt with reference to 
their age. I cannot regard it asa pro- 
nouncementof any very high value, as the 
word “jurisdiction” ssems to have been 
used only inorder to make out a case fur 
interference, the Code of 1893 having only 
recently taken away the ordinary revisional 
powers of the High Court in respect of cases 
unders, 145 and I cannot underathod how, 
if the proceedings ware toba set aside as 
being without jurisdiction, any order could 
agaia be passed under that section majatain- 

“Page of 26 O. [Hd]. ee a 
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ing the possession of one ofthe parties’ 
Wilkie, J. said that hegenerally concurred 
in what was said by Prinsep, J.. His own 
judgment, however, raisee points of dificully 
into which it is nob necessary to enter, 
for, as I read it, it suggests that when a 
person who gets into possession is a 
trespasser there is no question of possession 
within the powerof the Magistrate to decide 
—a proposition which, in the form in which 
it‘has been put, is not supportable. 

Doulat Keer v. Rameswari Koeri (20), was 
followed in Kunja Behari Das v. Khetra 
Pal Singh (7), and symbolical possession 
given as against one ef the opposite par- 
ties ab least to the proceedings was held 
to determine possession in favuur of the 
decree-holder auction-purchaser against all 
the opposite parties. The learned Judges, 
Ghose and Taylor, JJ., emphasised, on the 
lines of the caseof Doulat Koer v. Rames- 
wart Koeri (20), the fact that the delivery 
of possession by the Oivil Court was 
“recent” having taken place only three 
months before the proceedings, and pur- 
ported to give effect to the decree of the 
Civil Oourt as well as to maintain the 
possession that had been taken under if, 
It may be mentioned in connection with 


‘this case that there is no very intelligible 


ground why the possession delivered by 
n Civil Court was considered “symbolical” 
only. 

Shortly after there was another case 
decided, namely, that of Gordon Sims v. 
Johurry Lal (10), which purported to go 
far beyond any other case and professing 
to follow Doulat Koer v. Rameswari Koeri 
(20), but really taking it a step further, 
laid down that “the duty ofa Criminal 
Court in a case under s. 145, Oriminal 
Precedure Oode,- where there is a decree 
of a Oivil Court for possession in respect 
of the disputed land, is to find which 
party held such Civil Court decree, and 
then to maintain that party in possession ; 
it is not necessary that such decree should 
be a devree for possession as between the 
parties to the proceeding under s. 145, 
Criminal Procedure Code,” It was follow- 
ed in the case of Krista Alhadini Dasi 
v. Radha Syam Panday (34) and in that 
case the possession given bya Oivil Court 
was maintained, though it was a case 
in which unlike the case of Gordon Sima 
v. Johurry Lal (10) the decree was inter 
partes, Gordon Sims vy. Johurry Lal (10) 


(34) 7 O, W. N. 118. 
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however was soon dissented from, and not 
being founded on any good reason or 
principle, need not be further discussed. 

A definite note of dissent was struck 
in the case of Lowsen Santal v. Kali 
Charan Santal (35) where a twenty years 
old decree had been considered by the 
Magistrate conclusive on the question of 
possession. 

In Gulraj Marwari v. Sheik Bhatoo (8) 
Henderson and Geidt, JJ., reversed an 
order of attachment that had been made 
by the Magistrate under s. 146, Criminal 
Procedure Code, in spiteof a delivery of 
possession by the Oivil Court by which 
one party had obtained possession in execu- 
tion of a dacree against aperson, under 
or in collusion with whom the other 
parties claimed, only eight days before 
the initiation of the proceedings under 
s. 145, Criminal Procedure Code. It was 
held that the.order under s. 146 was 
passed without jurisdiction and an order 
was made in favour of the party who 
had been put in possession by the Oivil 
Court, presumably because the proceed- 
ings themselves were not without juris- 
diction. The same learned Judges in 
Kedar Prasanna Lahiri v. Lalit Mandal (9) 
while holding that possession found by 
a Oriminal Oourt is not such as can be 
treated in the manner in which recent 
possession given under the decree of a 
Givil Court is treated in cases under s. 
145, Oriminal Procedure Oode, very clearly 
laid down that in proceedings under s, 
145, Criminal Procedure Oode the Magistrate 
should uphold possession given by a Civil 
Court, so that a person who has obtained 
a decree declaring his right to possession 
and had been put in possession might not 
find himself again forced to litigate his 
title. There is little doubt that the learned 
Judges were speaking of delivery of posses- 
sion inter partes, 


Some of the above cases were considered 
in the case of Kuloda Kinkar Roy v. 
Danesh Mir (13) by Rampini and Mookerjee, 
JJ. That was a case in which what the 
Court was concerned with was a previous 
order under s, 530 of Act X of 1872 made 
twenty-one years, and the Civil Court decree 
seventeen years, before the date of the 
proceedings then under consideration, and 
the lands, to which the said order and the 
decree related had been washed away in the 


(35) 80. W. N. 719; 1 Or. L.J. 717, 
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meantime. It was held that there is no 
inflexible rule of law that a Magistrate in 
deciding the question of possession under 
s. 145 is concluded by every previous 
order ofa Civil Court or Criminal Court 
relating to the subject of disputt, and 
the weight to be attached to any such 
previous order depends on the facts and 
circumstances of the particular case. It 
should be noted that this decision does 
not purport to consider the effect of delivery 
of possession in execution of a decree in 
relation to proceedings under s. 145 inter 
partes subsequently instituted. 

Leaving aside cases of lesser importance, 
we come to the case of Atul Hazra v, Uma 
Charan Chongdar (Ijin which a clear 
cut proposition was laid down by Ohitty 
and Walmsley, JJ. In that case one of the 
parties to a proceeding unders. 145 had 
obtained a decree against a member of 
the other party and a stranger, and pur- 
chased in execution the undivided one- 
fourth share of the said defendant in the 
properties which subsequently formed tbe 
subject-matter of the proceedings under 
s. 145 and obtained delivery of possession of 
that share through Oourt. The Magistrate 


` finding that the other party to the proceed- 


ing was in actual possession of the property 
notwithstanding the said delivery of posses- 
sion and had grown the crops made an order 
in their favour. The learned Judges set 
aside the order observing: “If seems con- 
trary toall principles of justice that a 
judgment-debtor should be allowed to 
retain possession against his decree-holder 
who has actually been given possession 
against him bya Civil Court, and, in a 
criminal proceeding, to assert that posses- 
sion and, by force of the order of the 
Magistrate, drive the decree-holder and 
auction- purchaser back to the Oivil Court 
for,a further declaration of his right.” 
The learned Judges expressed their full 
accord with the principles laid down in 
Basanta Kumari Dasi Mohesh v. Chandra 
Laha (15) butheld that that case was dis- 
tinguishable. 

In the case of a decree inter partes when 
one party was put in execution in pos- 
session against the other the possession 
delivere@ was held to be “symbolical” and 
the Magistrate disregarded that posses- 
sion and made an order in favour ofthe 
other party. Newbould and Suhrawardy, 
JJ., set aside the order observing as 
follows:— 
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“The Magistrate, here has erred in 
thinking that the decree can be ignored 
because the Subordinate Judge of Purulia 
had no jurisdiction over this land and 
because the delivery of possession was 
symbolical, It is not forthe Magistrate 
to question the validity of the decree that 
has not been setiaside by a competent Court. 
Also, when the decree is inter partes it is 
immaterial whether the delivery of posses- 
sion is symbolical or not. We hold that 
in this casein disregarding this delivery 
of possession the Magistrate acted with 
gross irregularity in a manner that 
was likely to causea failure of justice.” 
In Akhoy Mondaly. Basu Rai (2) the word 
“jurisdiction” was not used, but unless the 
order was without jurisdiction the learned 
Judges could not have interfered. 

In the case of Aran Sardar v. Hara 
Sundar Majumdar (22) B. B. Ghose and 
Ohotzner, JJ., held that when a declara- 
tion was madein 1919 in favour of one 
party under s. 145, Oriminal Procedure Oode, 
fresh proceedings under s. 145 initiated 
in 1922 between the parties who were 
subsequently identical with those in the 
former proceedings were without jurisdic- 
tion. It wassaid: “The result of such 
a course would bethat the binding effect 
ofan order under s. 145, Oriminal Pro- 
cedure Code, would be disregarded and 
any number of proceedings may be 
initiated by any disappointed party leading 
to no result whatsoever, a position which 
would surely be intolerable.” 

The cases of Hazari Khan v. Nafar 
Chandra Pal (11), Atul Chandra Mondal 
v. Srinath Laik(12) and Shahabaj Mandal 
v. Bhajahari Nath (14) referred to in the 
Order of Reference need not be discussed 
as they were cases in which the delivery 
of possession was not inter partes and they 
are authorities for the proposition » that 
the evidentiary value of previous decree 
or orders of Civil Courts, or of delivery 
of possession against third parties or of 
delivery of mere symbolical possession 
depends upon the particular circumstances 
of each individual case and upon a variety 
of factors, 

The last case ofthis Court that I shall 
notice is that of Ambar Ali v. *Piran Ali 
(16) the case which practically was the 
occasion for this Reference and in which 
on a disagreement between Graham and 
Oammiade,JJ., the matter being referred 
to Cuming, J., he held that except in 
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cases “coming within proviso 1, sub-s, (4), 
the Magistrate is-bound to declare, under 
s. 145, the possession of the person whom 
he findsto bein actual possession of the 
land indispute and that heis not bound 
to maintain symbolical possession de- 
livered in execution of a Civil Court decree 
wherein spite of the delivery of posses- 
sion to one party actual possession remain- 
ed with another. The delivery of posses- 
sion in this case was inter partes, and the 
use of the word ‘“symbolical” only means 
thatthe judgment-debtor may not have 
been turned bodily out of the property. 
This comment is necessary to understand 
the exact import of this decision. 

Turning now to the other High Courts I 
propose quite shortly to refer to the 
more important of the cases in those 
Oourts. 

Asregards the Patna High Oourt, in 
Parmeshwar Singh v. Kailaspati (36) a Bench 
of three Judges Chamier, O. J., and Sharf- 
ud-din and Roe, JJ., held on areview of 
the authorities that when the Qivil Court 
decree is “of a very recent date’ it should 
be followed but that there is no inflexible 
rule that any decree of a Vivil Court should 
be followed ‘blindly’. Three years later 
Sultan Ahmed, J., in the case of Behari Gir 
v. Bhubaneswari Koer (21) held that where 
possession of immoveable property has 
been delivered to an auction-purchaser 
under O, XXI, r. 35, Civil Procedure Code, 
that is not symbolical but actual possession 
and a Magistrate acts without jurisdiction 
in proceeding under s, 145, Oriminal Pro- 
cedure, Oode and in making an order 
against the auction-purchaser under that 
section. “Indeed”, said he, “if a Magis- 
trate could be permitted to start proceed- 
ings under s. 145, under the circumstances 
which I find in this case, I cannot conceive 
any finality of dispute between the decree- 
holder and the judgment-debtor. I cannot 
conceive that the Legislature ever intended 
the multiplicity of fruitless actions which 
must result if an order of this character ig 
upheld.” 


The Allahabad High Court is inclined to 
the view that when the dispute between the 
parties has been adjudicated upon’ bya 
competent Court, proceedings under s. 145, 
Criminal Procedure Oode, should not be 
resorted to but preventive measures under 
s. 107, Criminal Procedure Code, should be 


(36) 35 Ind. Cas. 801; 1 P. L. J. 336; 17 Or. L, J, 369; 
1 P. L. W. 95; (1917) Pat, 1, 


208 


taken: Brahma Nath v. Sundar Nath (31). 
In Baldeo Baksh Singh v. Raj Ballam 
Singh (38) which was the case of a decree 
inter partes, and the question of jurisdic- 
tion arose by reason of the fact that the 
Uode of 1898-1923 had excluded orders 
under s. 145, Criminal Procedure Code, 
from the ordinary revisional powers ef the 
High Court and such orders during that 
period could only be revised on the ground 
of jurisdiction only Stanley, O. d, 
observed thus: “If theapplicants were put 
into actual possession of the property in 
dispute upon the occasion of the 
. execution of the decree of September 
1902, I should doubtless have no hesita- 
tion in following the decision to 
which I have referred in the case of 
Deulat Koer y. Rameswari Koeri (20)". He 
found, however, that the decree dealt merely 
with the question of proprietary rights of 
the petitioner and that the opposite party's 
possession was never disturbed in execu- 
tion, and on that ground he declined to 
interfere, The proposition that the Orimi- 
nal Court acts wrongly in taking proceed- 
ings undar s. 145, Oriminal Procedure Code, 
which may cancel or modify the effect of 
delivery of possession given by a Oivil 
Oourt has not been dissented from in later 
cases though orders under s. 145, Criminal 
Procedure Code, were held to be not open 
to revision under Statute 24 & 25 
Vic 104 s 15 merely because 
they were tainted with such an error: 
Maharaj Tewari v. Harcharan Rai (39), 
Jhingai Singh v. Ram Partap (40) and 
Syeda Khatun v. Lal Singh (41). 


The Bombay High Court concurred in the 
view of the law enunciated in Doulat Koer 
v, Rameswari Koeri (20) with the reserva- 
tionthat it applies “where thereis no 
doubt whatever as to what the Oivil 
Court has done—that is, where it cannot be 
disputed that a certain party bas been...put 
in possession by a Oivil Court:” In re 
Motilal Hargovind (42). ; 

The Madras High Court in the case of 


(37) 51 Ind. Oas.170; 17 A, L. J. 434; 20 Or. L. J. 
10 


(38) 2 A. L, J. 274; 2 Or. L., J. 236. 
(39). 26 A. 144; A. W. N. (1903) 212; 1 Cr. L. J. 


339. 

og Ind. Cas. 762; 31 A. 150; 6 A. L. J.113;9 Cr. 
L. J. 382. i 

(41) 25 Ind. Cas. 324; 36 A. 233; 12 A. L. J. 344; 15 


Or. L. J. 572. 
(42) 6 Bom, L R. 246; 1 Or. L. J. 256. 


AGANI KUMAR DAS P#MANTAZADDIN, 


113 I. 0. 1928 


Ragava Aiyangar v. Krishnasawmy Aiyar 
(43) made a distinction beswéen “cases in 
which there was delivery of possession in 
execution ofa decree and those in which 
there was not and declined tu interfere with 
a Magistrate'sorder, by which, ina case of 
the latterkind, the decree had not been 
respected, .Thereare other cases of that 


Oourt in which symbolical possession 


delivered under O. XXI, r. 96, Civil Pro- 
cedure Code, was disregarded in. an 
enquiry or to actual possessien under s, 145, 
Oriminal Procedure Code, e, g.. Ramalingam 
Pillai v. Raja of Ramnad (44) ora decree 
determining the question of title only was 
not followed in the order made under s. 
145, Criminal Procedure Gode, e. g., Anna- 
es Aiyangar v. Muthukumara Pillai 

These are practically all the cases in this 
country since 1861 which may throw any 
light upon the question as to the views 
that have been taken with regard to the 
matters that are involved in the two ques- 
tions which arise for consideration and 
which may forthe sake of convenience be 
repeated here, viz., first, Had the Magistrate 
jurisdiction to institute the proceedings 
under s. 145, Criminal: Procedure Oods or 
in other words to take action under cl. (1) of 
that section; and second Had the jurisdic- 
tion to make the order that he did: under 
cl. (6) thereof: the word “jurisdiction” 
being understood in the strict sense ex- 
plained above. It must be conceded that 
the decisions far from being umform pre- 
sent innumerable points of diversity. 
Some of these decisions, though a com- 
partively few ia number, are indefensible 
in principle. Others, though correct, du 
not profess to lay down any principle 
atall. Of thess that purport to proceed on 
some principle or other, not a few state ib 
wrongly, inaccurately or inadequately. Bitt- 
ingena Full Bench we arenot handicapped 
by any of them, and if Ihave discussed them 
somewhat in detail I have done so only in 
order to appreciate their exact sigaificance 
and importance. Confining the examina- 
tion to those decisions only which seemingly 
purport to look at the matter from the point 
of view of jurisdiction, one finds that there 
are infirmities of at least four kinds which 
mar, orateny rate, detract from their worth. 


ie 31M. 416; 4 M. L. T. 189; 8 Cr. L. J, 392. 
44) 3, Ind. Cas 176; 16 Cr. L. J. 736. 
(45) 25 Ind. Cas, 991; 15 Or. L. J. 663. 
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In the first place that the High Courts 
during the Code of 1893-1923, when their 
ordinary power of revision was excluded, 
often used the word “jurisdiction” in order 
to make out a case for interference. Then 
there are cases in which, while holding that 
the initiation of the proceedings was with- 
out jurisdiction the High Oourts have 
proceeded to pass or have advised the 
Magistrate to pass possesasory orders on the 
basis of those very proceedings. Again, 
there are cases in which the initiation of the 
proceedings though not approved, wa3 not 
declared as being without jurisdiction, 
while the final order was held to be so. 
Lastly, there seems to have been another 
factor that influenced some of the decisiens, 
viz., that for cases within s. 145 Judges have 
not liked to hold, in view of tae word 
“shall” in the section, that the Magistrate 
had any discretion and so they used the 
word ‘jurisdiction’ in order to advise action 


under s, 107 oncethe cass came within s, 145. 


The view that the proceedings were 


without jurisdiction is supportable on the. 


reasoning that when the dispute as to pos- 
session has been effectively determined there 
. is no longer any dispute which requires 

adjudication and so nons of which the 
Criminal Oourt need take 
Chapter XII of the Oode is headed “Dis- 
putes as to immoveable property” but when 
one looks at the contents of the Chapter 
one finds that s. 135 speaks of dispute3...... 
concerning*tany land or water or the boun- 
daries thereof, while s. 147 deals with 
“alleged right of user of any land or water.” 
The question whether insome cases the two 
may wholly or partly overlap need not detain 
us. It is clear, however, that “dispute” in 
s. 145 cannot meanall kindsof dispute but 
only dispute as to actual possession. To 
take one example out of many. Suppose A 
and B are quarrelling over a right of pre- 
emption in respect of property in ths pJsse3- 
sion of C: nobody will think of s. 145 in 
respect of such a dispute though it may be 
of the worst character and fraught with 
immense potentialities as regards immi- 
nence of a breach of the peace. The method 
prescribed, namely, of calling for written 
statements of the respective claims of the 
parties as respects the fact of actual posses- 
sion, and the means provided, namely, that 
of making an order declaring a party to 
be entitled to possession or attaching the 
property makes this perfectly clear. The 
words “dispute concerning land, etc.” 


. -M 
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therefore, have to be understood not quite 
literally but as a dispute relating to actual 
possession. For a dispute as to actual 
possession to be effectively determined it 
is not enough that there has been a decree 
determining the rights of the parties, unless 
it is a decree by which asuit for declaration 
of right and recovery or confirmation of 
possession has been dismissed thus putting 
an end to the plaintiff's rights and claim 
for possession for ever aud beyond all 
controversy. In cases of decrees which 
merely determine the rights of the parties, 
even if they decide that one party is entitl- 
ed to possession as against the other the 
dispute as to possession still remains; and 
itis only by delivery of possession in execu- 
tion of such a decrees and in favour of one 
party as against another that the dispute 
can ba said to be determined beyond any 
controversy. Such possession, however, 
must be actual or khas possession and not 
merely symbolical possession because it is 
actual possession and not aright to posses- 
gion that s. 145 is concerned with. If all 
these requisites are prasent, there is no 
dispute in the eye of law, though in point 
of fact there may be one, Then again the 
nature of the enquiry contemplated by the 
section shows that the "respective claims 
as respects the fact of actual possession” is 
to be investigated. A claim when put 
forward before atribunal involves an idea 
of its capability to be adjudicated upon. 
I find it exceedingly difficult to conceive 
how one can put forward a claim before any 
Court saying: “There is a serious ap- 
prehension of a breach of peace. I have 
been turned out of possession by the Oivil 
Court. Iam still in possession by some 
means or other. I cannot get the Oivil 
Court to decide on my right to possession 
again. Please declare my _ possession, 
maintain the possession that I have, forbid 
my opponent to disturb it and ask him to 
go to the Civil Court and to request that 
Gourt to re-open andre-consider the matter,” 
That in substance is what a claim of this 
character comes to. Widely different is 
the possession of an ordinary trespasser or 
wrongdoer, whose claim has never been 
decided by a competent Oourt; and between 
him and the rightful owner the Oriminal 
Court can hardly give any pre- 
ference to either except on the footing 
of actual possession, because to attempt 
to go on any other footing would be to 
do the very thing that the law forbids 
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namely, to decide on the merits of the 
claim as to the right to possess. “This 
l understand, is what E, Jackecn, J., meant 
by saying that a Magistrate's powers under 
`B. 318 relate to land regarding which there 
is a dispute which has not been decided bya 
Oivil Court: Rai Mohan Roy v. Wise (4) and 
Pontifex and Field, JJ , meant by saying that 
it must bea bona fide dispute: Gobind Chundér 
Moitra v. Abdul Sayed (6) and Richards, J., 
meant by saying that it must be a bona 
file or real dispute and not a bogus 
ons: Emperor v. Ram Baran Singh (49). 
It is this principle of finality that White, J , 
was thinking of when with reference 
to a previous order under s. 530, Orimi- 
nal Procedure Code, he said that it must 
be shown that the possession there- 
under bad been lost and a new dispute had 
arisen: In the matler of Ram Soondaree Debee 
(47). It has been urged that determination 
of the question whether a dispute is bona 
fide or not involves practical difficulties and 
B0 this construction should be avoided. In 
the first place, it is said, s. 145 by its very 
terms excludes a consideration as to whe- 
ther any of the parties have a right to pos- 
sess, anda determination as to whether adis- 
pute is bona fideand means a determination 
of a rightto persons which is precluded 
by the section. I am not prepared to 
accede to this contention, because it is only 
a fact that will have to be ascertained, 
namely, whether the aforesaid conditions 
are eatisfied or not. If on tha materials 
on which the proceedings are sought to 
be found such conditions appear, the pro- 
ceedings will not be taken. Jf after the 
proceedings are taken -such conditions 
are brought to the notice of the Magis- 
trate he will cancel the preliminary order 
ashe is competent to do under cl. (5) 
of the section, The maxim of English 
Law that‘‘where the title to property is 
in question the exercise of a summary 
jurisdiction by Justices of the Peace is 
ousted,” obtained for ages in England, and 
asobserved by Orompton, J., in R. v., 
Cridland (48) should still be applied 
there by every Act relating to such 
matters though not specifically mentioned; 
or as caid by Blackburn, J., in White v, 


(46) 28 A.406; A. W. N. (1906. 61:3 Cr. L. J. 32 

Gn 1 Gi Ri. (1806; 61,3 Cr. L. J. 323. 

(4 057) 7 El. &- Bl. 853 at p. 871; 271. J.M.C 
28; 3 Jur. (N. s.) 1213; 5 W. R. 679; 119 E.R, 1463; 
29 L. T. 210; 110 R. R. 860, nee 
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Fegst (49) every Statute giving summary 
jurisdiction has the implied restriction as 
to title. The doctrine, however, has not 
been consistently applied even in England 
at all times ;See the Full Bench case of 
Ram Sagar Mandal v. Alek Naskar (50) 
per Richardson, J. !. Inthis last mentioned 
Full Bench case of this Court Richardson, 
J., also pointed out that in England the 
superior Courts derive their jurisdiction 
to decide question of right and title from 
the Common Law and may at one time 
have regarded encroachmentsiwith suspicion, 
while the jurisdiction of the Indian Courts 
from the highest to the lowest depends 
on Slatute and thatis one of the reasons 
why, the old English doctrine should not 
be applied in this country. All this 
however, does not mean that the Magistrate 
cannot embark onan enquiry inorder to 
find out whether the case would or would 
not attract his jurisdiction. An enquiry, 
however informal, into the character of 
the dispute has in practice to be daily 
made in order to find out whether’ action 
should be taken under one section rather 
than another, e. g., under s. 107 or s. 144 
or 8. 145. {See thecases discussed in the 
Order of Reference in the Full Bench deci- 
sion in the case of Emperor v, Abbas (51) 
also Emperor v. Ram Baran Singh (46), 
Kaniz Amina v. Emperor (52), Ganpat Singh 
v. Emperor (53), Mahadeo Kunwar v. Bisu 
(54)]. The word “shall” used in el. 
(1) of s. 145 is no doubt mandatory but 
much of a mandatory meaning need not 
bo given toit, because it is always open ' 
to a Magistrate to take other preventive 
action and thus putan end toan appre- 
hension of a breach of the peace, and as 
soon as that element disappears the founda- 
tion is gone. I do not see why it should 
be said, as was said in the arguments, 
that a trespasser who is continuing in 
possession cannot be removed from posses- 
sion by an order against him under 
s 107, Criminal Precedure, Code, in my opi- 
nion the words “deing a wrongful act” 

(49) (1872) 7 Q. B. 353 at p. 358; 41 L. J. M. O. 81; 26 
L. T. 611; 20 W. R. 382. 


(50) 67 Ind. Cas. 177; 49 0. 682 at p. 699; 35 0. L. 
J.247 at p. 267; 26 0. W.N., 442; 23 Or. L. J. 353 
B 


F. B). 
( (51) 12 Ind., Cas. 833; 39 C. 150; 14 O. L, J. 429; 16 
C. W. N. 83; Ê Cr. L. J. 569. i 
(52) 47 Ind. Cas. 65; 3 P. L, J. 248; 4P. L. W. 354; 
19 Cr. L. J. 889. : 
(53) 47 Ind. Cas. 76; 3 P. L. J. 287; 4 P. L. W., 357; 
19 Or. L. 4. 880. 
(54) 25 A. 537; A. W N. (1903) 102, 
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in s. 107, Oriminal Procedure Oode, are 
sufficiently wide to include a continuing 
act of trespass, andalthough the bond that 
the trespasser will giva under s. 107, 
Oriminal Procedure Oode, will require him 
not to break the peace, if he resists the 
other party or prevents him from enjoying 
his exclusive possession and a breach of 
the peace ensues in consequence, I do 
not ses how the trespasser can escape & 
forfeiture of his bond. If this meaning 
of the word “dispute be adopted, the 
initiation of the proceedings under cl. 
(1) of s. 145 being without jurisdiction 
it logically follows that no order can pos- 
sibly be made undercl. (6) of that section. 

If, however, the aforesaid meaning be not 
attributed to the word “dispute,” necessity 
arises to consider the second question. Ino 
dealing with this question one has to look 
at itin itsseveral aspects. Firstly, theobject 
of the proceedings will have to bs borne 
in mind, namely, to prevent a breach of 
the peace by making atemporary or tenta- 
tive order which is to be in operation so 
~ long only as the rights of the parties are not 
decided by a competent Court and the 
rightful party is not put in possession by 
eviction, if necessary, ef the wrongful one 
(s, 145) ora decision has been passed as to 
who is the person entitled to possession 
(s. 146). The Criminal Uourt thus exercises 
only a limited jurisdiction, the limits of 
which must*be co-extensive with the exigen- 
cies of the object it seeks to attain. As 
Turner, O. J., put it in his decision in the 
Fall Bench case of Sendram Chetti v, Queen 
(55) which was a case under s. 518 of Act 
X of 1872 (s. 144 of the present Code): “The 
Criminal Procedure Code declares the 
authority of the Magistrate to suspend ths 
exercise of rights recognised by law, when 
such exerciss may conflict with other rights 
of the public or tend to endanger “the 
public peace. But by numerous decisions 
it has been ruled that this authority is 
limited by the special ends it was designed 
to secure and is not destructive of the sus- 
pended rights......[. must nevertheless 
observe that this power is extraordinary, 
and thatthe Magistrate should resort to it 
only when he is satisfied that other powers 
with which he is entrusted are insufficient. 
Where rights are thrextened, the persons 
entitled tothem should receive the fullest 


(55) 6 M. 203 at pp. 215, 216, 220; 2 Weir 77, 
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protection the law affords them and reir- 
cumstances admit of. It needs noargument 
to prove that the authority of the Magistrate 
should be exerted in the defence of rights 
rather than in their suspension; in the 
repression of illegal rather than in inter- 
ference with lawful acts.” These weighty 
observations were made inconnection with 
an order passed, no doubt, under a different 
section of the Code, but their effect cannot 
be belittled on that ground. If the 
Oriminal Court finds before it a complete 
adjudication of the dispute as to actual 
possession by a competent Oourt, for it to 
think of making an order in favour of a party 
who has been defeated in that Oourt, and to 
relegate the successful party to get a second 
adjudication is to ignore the very object 
which it should have in view and thus 
would amount to lending countenance to an 
abuse of the processes of the Oourt. 
Nextly, the Civil and the Criminal Law are 
but productions of the same Legislature 
and to permit the Criminal Courts in the 
exercise of its limited jurisdiction to 
override or nullify the proceeding of Civil 
Courts is to attribute an inconsistency to 
the Legislature and to assume against it an 
intention to create a conflict where har- 
mony is to be presumed. I cannot express 
my disapproval of such a course in better 
words than, Heaton, J., used, though in a 
different connection,in his judgment in the 
case of In Re Markur (56). He said: “If 
we are to administer justice as a civilized 
country, if we are to avoid those conflicts 
between Civil and Oriminal Courts which 
ordinarily must be fraught with evil and 
can produce no good, if, in short, we are to 
make the actual administration of justice 
in this country bear a proper relation to 
that which we profess it to be, then we 
cannot have Criminal Courts trying over 
again matters which have been thoroughly 
dealt with and finally decided by a Oivil 
Court of competent jurisdiction. It may 
be that to this principle there would be 
rare exceptions founded on, possibly, the 
discovery of new, cogent and important 
evidence. But ordinarily that principle 
must prevail and if that principle must 
prevail, then it is a matter of the first 
importance, of the very highest relevancy to 
show to a Oriminal QOourt that the matter 
which the Oriminal Court is asked to 


(56) 33 Ind. Cas, 638; 41 B. 1; 18 Bom. L. R. 185; 17 
Cr. L, J, 153. 
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adjudicate on has already been fully tealt 
with by a Civil Court.” Thirdly, if tho 
plea of the party who was defeated by the 
Civil Court and ousted from possession is 
nothing more than this that ia spite of the 
delivery of possession by the Civil Court 
he continued in possession, cr, in other 
words, that he was in possession in defiance 
of that Court, no Court should listen to a 
plea ofthat character, In other words in 
the eye of law and for the purposes of 
s. 145, Criminal Procedure Code, such posses- 
sion cannot be regarded as possession at 
all. A negative answer, therefore, in my 
opinion, may be given to the second ques- 
tion also. 

But the question of jurisdiction, in my 
opinion, is now a matter of academic in- 
terest only, because by the restcration of 
our ordinary powers of revision under the 
Oode by the amendment introducedin 1923, 
it is enough to-day, from a practical point 
of view, to consider the question of propriety 
only, as the words used in s. 435, Criminal 
Procedure Code, are “correctness, legality 
or propriety.” 

Looking at the matter from the point of 
view of propriety—and not 3s a matter of 
jurisdiction—I think I am on much firmer 
ground when I say that it is improper in 
the circumstances assumed in the Reference 
either toinstitute procedings unders, 145, Ori- 
minal Procedure Code, or to passanorderin 
favour of the unsuccessful party in the Civil 
Ccurt proceedings. In saying this I shall 
try to define the exact limite within which 
my answer should apply. 


A decree of a Civil Court, unless it 
negatives a right and dismisses a claim io 
possession, does not determine a dispute 
as to possession; other decrees, even 
decrees for possession, do not ordinarily 
determine such @ dispute. This proposi- 
tion was recognised long ago, and I am 
not aware that it has been dissented from 
at any time. In a case under s. 318 of 
the Act of 1861, it was held by Norman 
and E. Jackson, JJ., that a party out of 
possession cannot, even on getting a 
decree for possession from the Civil Court, 
and without obtaining possession by execut- 
ing the decree, be declared in possession 
merely by virtue of the decree ilself: 
Mahant Dhanraj Giri Goswami v. Sripati 
Giri Goswami (57). Delivery of possession, 
to effectively determine tho dispute, must 


(47) 2B. L R., Or. 27; 11 W. R. Cr. 23, 
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be, in fact inter partes or between parties 
to the proceedings or at least one that 
may be treated as such. When posses- 
sion is delivered against a judgment-debtor 
under O. XXI, r. 35, Civil Procedure Code, 
cr to a purchaser under O. XXI, r. 95 
Civil Procedure Code, that is the only 
Procedure by which khas or actual pos- 
session may be delivered, and unless there is 
a refusal to vacate—a cese which necessitates 
the taking of possession by the physical 
removal of the judgment-debtor—it is as 
good as any possession may conceivably be. 

Judged by: these tests, in the hypothe- 
tical cas» on which.the Order of Reference 
progecds the Criminal Court, in my opin- 
ion, would have acted altogether impro- 
perly ip initiating proceedings under 
B. 145, Criminal Procedure Coda, ifit at all 
apprehended the true position at the outset. 
Tf it did so at eny time during the pro- 
gress of the prcceedings, its duty was to 
drop the proceedings under cl. (5) of 
the section, and to take other suitable 
measures for preventing a breach of the 
peace, If it was only at the conclusion 
of the case that the facts appeared in their 
true light, the order that the Court passed 
was, in my judgment, clearly wrong. 

To turn now to the Order of Reference, 

The questions referred are: a 

1) Do the words “actual possession’’in 
eub-3. (1) of e. 145, Criminal Procedure,Oode, 
meen actual, personal, physical possession 
even though wrongful, i. e., that of a recent 
trespasser in actual physical possession 
at the time of the proceedings under s, 145? 

(2) Does the word “dispute” in the same 
sub-section mean actnal disagreement 
existing between the partiesat the time of 
the proceedings under s. 145 even though 
the question as right to possession has 
already been decided by a Civil Court? 

(33 Had the law been correctly laid down 
in the case of Ambarali v. Prian Ali 
(16) or inthe case of Atul Hazrav.Uma Cha- 
ran Chougdar (1) and Akhoy Mondal v, 
Basu Rai (2). 

My answers are as follows:— _ 

(1) Ifthe word “personal” is omitted from 
the question, “Yes”, subject to this that the 
answer is to apply to casesin which the 
dispute as to possession has not been 
determined by a Civil Court as explained 
in the next answer. : ay 

(2) “Yes"—if the decision of the Oivil 
Court amounts only to a determination of 
the right to possession, except in cases 
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where such right and a consequent claim 
to possession have been negatived by a 
decree which is either inter partes or may 
be treated as such, in which excepted cases 
“No.” In cases in which khasor actual 
possession has basn delivereal by the Civil 
Oourt either inter partes or between parties 
who may,in effect, be regarded as parties 
to the proceedings, the answar is “No.” 

3). The last two cases correctly laid 
down the law. As regards the first case I 
give no answer, because the facts found are 
not,in my opinion, sufficient to put the 
case to the tests I have indicated above. 

Turning now tothe case now before us it 
ssems to me that the facts thereof are not 
exactly what have been stated in the Order 
of Reference, In the judgment of my Lord 
“the Chief Justice will be found a careful and 
accurate summary of the true position. It 
is apparent that the Civil Court has net yet 
fully and finally adjudicated upon the 
rights of Afazuddin. It is also clear that 
the delivery of possession in execution of 
the decree in favour of the petitioner is of 
no avail as against Afazaddin, and in the 
absence of any adjudication as regards 
Afazuddin’s share it was of very little use 
asan effective decision of the dispute as 
regards actual possession. I agree, therefore, 
in discharging the Rule. 

Cammiade, J.—I agree with my Lord 
the Chief Justice. The section empowers 
Magistrates, to take action in order to 
prevent breaches of the peace, and directs 
them to ascertain who is in actual posses- 
sion at the date of the order in writing 
referred to in sub-s. (1). The Magistrate 
is prohibited from enquiring into the 
merits of the parties’ claims to possess. 
The only exception to the rule laid down 
that actual possession at the date of the 
order under sub-s. (l1) shall be 
maintained is that provided in the previso 
to sub-s, (4) in cases of forcible dis- 
possession within two months prior to the 
date of thatorder. In these circumstances, 
there can be no room for doubt as tothe 
meaning of the section. 

There can also be no doubt that the word 
“dispute” used in the section means actual 
dispute, irrespective of the msrits of the 
parties’ claims to possess the lend. The 
object of the section is to prevent breaches 
of the peaca; and itis the duty of the Magis- 
trate to interfera, wherever such a con- 
tingency arises, regardless of the god or 
bad faith of either ofthe parties, Even if 
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there ewere no decree establishing the title 
of ons of tho parties to the laud, bad faith 
might be imputed and proved. For 
instanca, there may have basnan encroach- 
meat subseqnent to a formal par‘ition by 
ths Collestor under tha [states Partition 
Act or after partition by act of parties 
followad by execution of a desd, If on 
e2cn occasion the Magistrate had to enquire 
into the good faith of the parties before 
taking action, many breaches of the pease 
would occur. 

Disputes such as the one in the present 
case arise from the fact that decree-holders 
frequently do not take actual possession. 
This is especially the case where the lands 
are homestead lands in the oacupation of 
the judgment-debtor. If the decree-holder 
fears violence on the part of the judgment- 
debtor, and does notcause him tobe 
removed from the land, he must suffer. 
He must insist on taking actual possassion; 
and he must protect his possession after 
he has taken it, When the lands are 
arable lands, the decree-holder after taking 
possession should try and maintain his 
possession. At the very first act of trespass 
on the part of the judgment-debtor, he 
should seek the Magistrate’s protection. 
If he waits till the judgment-debtor has 
re established his possession, the Magis- 
trate will have noauthority to restore him 
to possession. Once the trespass of the 
judgment-debtor has ripened into posses- 
sion recognised by law, it is the duty of 
the Magistrate to maintain that possession 
and protect it, leaving the other party to 
seek his remedy in the Oivil Court. 

Per Curiam,.—We are unanimous that 
the Rule should be discharged. The order 
of the Court, therefore, is that the Rule is 
discharged. 

a Rule discharged, 
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sity of—Admissions of accused, whether can be taken 
into account—Criminal Procedure Code (Act V of 
1898), s. $42—Examination of accused, proper use of 
~—Belief in good faith that accused is acting to protect 
himself, whether good defence. 

Thé accused’s son married a European lady and 
the accused bona jidé believing that the lady was 
likely to murder his son approached an officer in 
charge of the institution in which his son was 
serving and the District Magistrate and in their 
presence made certain statements to the effect (1) 
that the lady was likely to murder his son and (2) 
that the lady was a woman of immoral character and 
‘man-mad’. The lady filed a complaint against the 
accused for defamation and the accused was charged 
in respect of these statements : 

Held, (1) that the accused having bona fide 
believed that his son'slife was in danger at the 
hands of his wife, he must be held to have acted in 
the protection of his son's interest in approaching the 
authorities and was not guilty of defamation in 
respect of the first statement; [p. 224, col. 2.] 

(2) that the accused was not justified in making 
any imputation against the moral character of the 
complainant and was not entitled to claim the 
benefit of Exception 9 of s. 499, Penal Code, in 
respect of the second statement. [ibid.] 

Exception 9 to s. 499, Penal Oode, can only 
mean that a person who makes an imputation in 
good faith and makes that imputation forthe pro- 
tection of the interest of himself or any other person 
is outside the operation of s. 499. The Exception 
cannot be read as meaning that if the person mak- 
ing the imputation believes in good faith that he 
has been acting for the protection of the interest of 
inne or any other person, he is not liable. [p. 220, 
col, 2. 

It will bea question of Jaw, and not of fact for 
decision, ina particular case, by the Court, whe- 
ther the man making the imputation in good faith 
was or was not aoting for the protection of the 
interest of himself or any other person. [ibid.] 


Per Mukerji, J.—When the question arises as to 
whether the words used were intended to harm or 
had the effect of harming the reputation, the Oourt 
must be put in possession not only of the words 
used, but also of the context in which they were 
used, im order to find the intention and the effect 
of the words, The Court cannot accept instead of 
the words and the context the impression of the 
words used and of the general conversation left on 
the minds of witnesses. [p. 216, col. 1.] 


“When the previous statement of a party is put 
into evidence against him in a civil or criminal 
trial, the whole of it must be tendered in evidence 
including the portion which goes in his favour, 
though the Court is not precluded from finding on 
the basis of the evidence on the record how far the 
oa is correct and how far it is untrue. [p. 217, 
col. 1. 

If there be no sufficient evidence for the con- 
viction, or, if from the vagueness of the prosecu- 
tion evidence, the Court isnot prepared to act on 
it, it should not be open to the Court to supplement 
the prosecution evidence by selecting. out of the 
statement of the accused person, passages, which 
might corroborate the prosecution evidence and to 
reject those passages, which go to exonerate the 
-accused person, [p. 217, col. 2.] 

But, if, on the whole of the statement of the 
accused person, taken together, his guilt is es- 
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mblished, and his plea, say, of acting in self-defence 
or of the case falling within any of the general or 
special exceptions are not made out on the facts 
admitted, there cannot be any bar toa conviction, 
simply because the prosecution evidence, by itself, 
would not have secured a conviction. [p. 218, col. 
1. 

Per King, J.—It is unnecessary to prove the exact, 
words used by the accused for the purpose of 
supporting a conviction for oral defamation. It is 
sufficient to prove the purport or substance of the 
defamatory imputations. [p. 221, col. 1] 

If the prosecution evidence has to be discarded 
as not making out even a prima facie case the 
accused cannot be rightly convicted merely on his 
own admissions. [p. 224, col. 1.] 

No general rule can be laid down regarding the 
use which is to be made of the statement of an 
accused person in Court. Due consideration must 
of course he given to every part of the statement 
but the Court must exercise its judgment and 
common sense in accepting or rejecting any part 
of the statement as true or untrue, [p. 224, col. 
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JUDGMENT, 

Mukerji, J.—The appellant, Colonel 
Bholanath, has been convicted of the offence 
of defamation under s. 500 of the Indian 
Penal Code and has been sentenced to pay 
a fine of Rs. 500, Theprosecutfon was start- 
edon two complaints filed by his own 
daughter in-law, Mrs, Bishesharnath, in the 
following circumstances. The complainant 
was married to oneMr. Thomson, a well- 
known and wealthy manufacturer of tiles 
etc. carrying on business at Allahabad and 
Cawnpore. Shecame to be introduced to 
the family of the appellant, while he was, 
stationed at Allahabad, and there, at 
All&habad, she met the son of the appel- 
lant, Lieutenant Bishesharnath. According 
to the complaint, filed on 26th of June, 
19.7, (the first complaint) the complainant 
and Bishesharnath grew to be intimate 
friends. Mr. Thomson removed to Cawn- 
pore permanently, and then the complain- 
ant and Bishesharnath often met, secretly. 
On the death of Mr. Thomson the parties 
met openly, and according tothe complain- 
ant herself the two began to live as 
husband and wife from December, 1924. 
Bishesharnath was posted to Quetta, and, 
at his request, the complainant went to 


. 
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live with him there, with her illegitimate 
baby, of whom Bishesharnath was the 
father. The baby died in Quetta, and 
thereafter Bishesharnath was sent to Mora- 
dabad for his training, having been trans- 
ferred to the Political Department. The 
complainant lived with Bishesharnath there 
and passed for a friend of Bishesharnath’s 
mother’. The Roman Oatholic priest at 
Moradabad to whom the complainant used 
to pay visits deprecated her living with 
Bishesharnath without her being married 
to him. Bishesharnath changed his reli- 
gion, and adopted the Roman Catholic 
Ohristian faith. Then, the two were mar- 
ried, secretly, at Moradabad in August, 
1926. The fact of the marriage was kept 
secret, the reason being, according to the 
complainant this. It was feared that the 
diselosure of the fact of the marriage would 
affect adversely the employment of Bishe- 
sharnath in the Political Department. It 
is, however, a fact that according to either 
a Will ora deed executed by the late Mr. 
Thomson, his widow could enjoy the income 
of the estate, amounting to Rs. 4,000 to 
6,0U0 a month, for her life, subject to loss 
of the income, on remarriage. The mar- 


riage was kept secret, andthe income from - 


the estate of Mr. Thomson was enjoyed by 
the complainant. In December, 1926, Mr. 
Stewart, I. C.S, the Head of the Training 
Institution, having come to know that 
Bishesharnath was living with a European 
lady, who was reputed not to be his wife, 
pressed Bishesharnath to disclose the nature 
of relationship that existed between the 
two. In spite offurther attempts at con- 
cealment, the fact of the marriage was dis- 
closed in December, 1926. On 14th March, 
1926, atelegram was received from the 
Government, by the Training College 
Authorities, directing the reversione of 
Bishesharnath to the Regular Military 
Department. Thisseems to have upset him 
considerably. Frantic efforts were made by 
him to obtain intercession of friends and 
high officers. The appellant and his son 
were noton good terms, yet Bishesharnath 
and his wife went to Delhi, where Bishe- 
sharnath'’s father was, in order to see him. 
This was on or about the 19th of March, 
1927. There, at Delhi, Bishesharnath ob- 
tained an interview with the Viceroy but 
nothing came out of it. The couplethen 
returned to Moradabad. On ‘7th of March, 
1927, Colonel Bholanath arrived at Morad- 
abad, andstopped at the dak bungalow. 
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The previous day he had wired to Mr. Abu 
Mohammad, an officer of the Provincial 
Service, who was then in charge of the 
Training Institution, Mr. Stewart having, in 
the meantime, left Moradabad, on leave. 
Mr. Abu Mohammad brought Colonel Bhola- 
nath to his own house, and sent for 
Bishesharnath. The latter and his wife 
both came. They had a talk with Mr. Abu 
Mohammed, and they left. Mr. Abu 
Mohammad then took the appellant to the 
house of Mr. Collett, the District Magis- 
trate. Oolonel Bholanath had some talk 
with him, and then on his way back to the 
house of Mr. Abu Mohammad Colonel 
Bholanath saw the Superintendent of Police 
Me Field and then left for Dəlhi the next 
ay. 

It issaid for the prosecution that during 
his interview with Mr. Abu Mohammad 
and Mr. Collett the appellant defamed the 
complainant by stating that she was of un- 
sound mind and likely to murder her hus- 
band, that she was of loose character, 
‘man-mad’, and had a very bad reputation 
for being immoral at Oawnpore and at 
Allahabad. 

It is on these twochargesthat the proseau- 
tion was based. 


For the prosecution Mr, A. P. Collett and 
Mr. Abu Mohammad and afew more wit- 
nesses were examined, as also the complain- 
ant. The appellant made his statement 
before the Oommitting Magistrate and the 
Sessions Judge. Hs examined two wit- 
nesses. 


The learned Sessions Judge found that 
the prosecution witnesses failed to give the 
exact words, which, it is said, defamed the 
complainant. This, he thought, did not 
affect the prosecution, adversely, because, 
he thought, Colonel Bholanath “ to allin- 
tents and purposes, admitted the offences 
with which he had been charged.” Then 
the learned Judge discussed the statement 
of the appellant and arrived atthe conclu- 
sion that Colonel Bholanath did make a 
statement as to the want of sanity of the 
complainant to the extent of alleging that 
his son's life was not safe at her hands. 
Then the Judge expressed his belief that 
the statement was made “in good faith ” 
but not within the meaning of the defini- 
tion of that expression as given in the 
Indian Penal Code, that he acted on the 
statement of his son and that he was not 
justified in doing so, without further in- 
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quiry. The Judge accordingly convicted 
the appellant on the first count. 

On the second count the learned Judge 
found that whatever might be the character 
of the complainant, the imputation after 
the marriage, could serve nobody's purpose 
and the information given to Messrs. 
Oollet and Abu Mohammad brought the 
appellant outside Exception 9 of s, 499 of the 
Indian Penal Code. 

While I am not prepared to lay down, as 
a universal proposition, that in no case 
where the actual words used have not been 
proved, a conviction for defamation, by 
word of mouth, cannot be maintained, it 
must be conceded that in majority of cases 
it should be so. Defamationis defined as 
follows: — ; 

“Whoever by words ..makes or publishes 
any imputation concerning any person in- 
tended to harm, or knowing or having 
reason to believe that such imputation 
will harm, the reputation......... is said...... 
«t0 defame that person.” 

When the question arises as to whether 
the words used were intended to harm or 
had the effect of harming the reputation, 
the Oourt must be put in possession not 
only ofthe words used, but also of the 
context in which they were used, in order 
to find the intention and the effect of 
the words. Ifthe Oourt should accept, 
instead of the words and the context, the 
“impression” (of the words used, and of 
the general conversation) “left on the 
minds ofthe witness”, it will be yielding 
its own duty to witnesses with the result 
that the accused person will have no 
benefit of the opinion ofthe Court itself. 
The observations of their Lordships of 
the Privy Council, inthe case of Rainy v, 
Bravo (1) (and subsequent pages} are highly 
relevant to this case. In the case itself, a 
re-trial was ordered on the ground that 
the principal witness Metzar, attempted to 
state the words used in the note destroyed 
(containing the libel),and not merely his 
ampression of the purport. 


In this particular case, it will bə re- 
membered, the conversation between the 
appellant. and the two witnesses took 
place on 27th of March, 1927. No record 
of the conversation was made at the 
time, nay, no notes were ever made. 
None of the witnesses say that they made 


(1) (1873) 4 P. C. 287 at p. 295; 27 L, T. 249; 20 W. 
R. 878. 


BHOLA NATH Y, BMPBROR. 


113 I. 0. 1928 


an entry of the substance of the con- 
versation in their diary. The witnesses 
were examined on the 19th of July 1927, 
some 4 months after the conversation. 
It would, therefore, be difficult for the 
witnesses to give any coherent and cogent 
narrative of the interview. Let us com- 
pare the evidence actually given by the 
two witnesses whose honesty and independ- 
ence is above suspicion. 

Mr. Collett’s statement, in the examina- 
tion-in-chief, is very short. The reason 
evidently is that he did not remember, 
as he himself says, most of the conversa- 
tion that passed between him and the 
appellant. In his examination-in-chief he 
said, “He (the appellant) said she (the 
complainant) was not in her. senses or 
words to that effect and spoke of her 
as a woman of loose character.” In cross- 
examination he said, “That was the pur- 
port of his conversation.” He could not 
give the sequence of the conversation, 
what preceded and what followed these 
statements. After this I may safely say 
that his evidence affords little assistance 
to the Court. That Mr: Uollett has a poor 
recollection of what passed inthe interview 
will. be clear from the following facts. 
Colonel Bholanath’s whole case is that 
he was anxious for the safety of his son 
at the hands of his wife, and that was 
why he sought assistance of the witnesses 
Messrs. Abu Mohammad and Gollett, the 
authorities at the place, although they 
were utter strangers to him. While he 
said that that was the object of his 
visit and while Mr. Abu Mohammad sup- 
ports bim ‘on this point, Mr. Collett 
has not the slightest recollection, on this 
important subject. He says, “I cannot 
say whether he (the appellant) was anxious 
for his son’s safety.” According to Mr. 
AbueMohammad when the appellant saw, 
at the witness’ request, Mr. Collett he 
(the appellant) “repeated almost the same 
allegations against the complainant and 
said he was anxious about his son's safety.” 
As to the complainant's moral character, 
Mr. Collett simply remembers that Colonel 
Bholanath mentioned her as a woman of 
loose character. He, however, has a de- 
finite reccilection that Colonel Bholanath 
mentioned that his son had been living 
with the complainant before their marriage, 
The complainant, however, charges the 
appellant with havingsaid something more 
or less definite and more serious. 
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Coming to Mr. Abu Mohammad, the 
witness says not a word about the ap- 
pellant having spoken to him about the 
mental condition of his daughter-in-law. 
On the other hand, he says that he does 
not remember that the appellant ever 
mentioned that the complainant was insane. 
As to her moral character Mr. Abu Moham- 
mad certainly gives his own impression 
of the interview and not the words used, ex- 
cept the word ‘“man-mad” as having been 
used by the appellant. The witness does 
say that he understood Colonel Bholanath 
as having said that the complainant was 
a bad character and that her bad character 
was well-known at Cawnpore and at Allaha- 
bad. We have to remember that the 
second complaint, which complained of 
the attack said to have been made on 
her character was filed on the 28th of 
October, 1927, after the complainant had 
seen Mr. Abu Mohammad at Bijnore, It 
was on an information supplied by the 
witness himself, several months after the 
occurrence, that the complaint is based. 
In the circumstance, it would be unsafe 
to base a conviction on the unaided memory 
of the witness. 

J am of opinion that there was ample 
justification for the Court below for dis- 
carding the prosecution evidence and for 
considering whether there were sufficient 
materials on the admission of the appel- 
lant to justify a conviction. 

This brings me to a consideration of the 
law relating to the statement of the 
accused person, viz, how far it can be 
used against him, 

Tt is established law that when a pre- 
vious statement of a party is put into the 
evidence against him, as an admission 
made by him, you must tender into 
evidence the whole of it, including the 
portion which goes in his favour. In 
order to understand what the person meant, 
you must consider the whole of that 
statement. This will not preclude you 
from finding, on the basis of evidence on 
the record, how far the statement is ccrrect 
and how far it is untrue; see Phipson’s 
Manual of Evidence, Thirrd Edition page 79, 
The same principle will apply where the 
statement is made in the course of the 
trial, whether it be a civil or criminal 
trial. I need hardly point out that the 
statement under discussion, is pot the 
same thing asa ‘depcsition’ given in the 
case, by a party, for the purpose of 
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furnishing evidence in it. Such being 
the general law, let us consider the law as 
laid down by the Oriminal Procedure 
Code as regards the statement of an 
accused person. 


There is no provision, in the Indian 
law, by which an accused person may 
give his sworn testimony in support of 
his case. Indeed, the s. 342 of the Crimi- 
nal: Procedure Code prohibits the swear- 
ing of an accused yerson. The purpose 
and use of the examination of the accus- 
ed person is laid down in the Oriminal 
Procedure Oode and no one has a right 
to travel outside it. The rule says that 
the accused person may be questioned, 
from time to time, by the Court, during 
the progress of the inguiry or trial for 
the purpose of enabling him to explain 
the circumstances appearing in the evidence 
against him. It further lays down that, 
for the same purpose, the Court shall 
examine him after the evidence for the 
prosecution has been closed. It is clear 
that the examination of the accused per- 
son is not meant to supply any deficiency 
that there may exist in. the prosecution 
evidence. 


As to the use of the statement the s. 
342 simply says that the Court ‘may 
take the same into consideration’. This 
is purposely wide. The Court is invited to 
come to the proper conclusion by taking 
into consideration not only the evidence 
adduced for the prosecution and defence 
(if any) but also the statement of the 
accused person. If the statement of the 
accused* person statisfactorily explains the 
prosecution evidence, there can be no 
conviction. If the statement as also the 
defence evidence (if any) do not rebut 
the prosecution evidence, and the Oourt 
feels justified in acting on the latter, it 
will convict. It is clear and follows from 
what has gone before that, if there be no 
sufficient evidence for the conviction, or, 
if from the vagueness of the prosecution 
evidence, the Court is not prepared to 
act on it, it should not be open to the 
Court to supplement the prosecution evi- 
dence by selecting, outof the statement of 
the accused person, passages, which might 
corroborate the prosecution evidence and 
to reject those passages, which go to 
exonerate the accused person. Cases on 
the principle enunciated above ara num- 
erous and the following may be usefully 
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read :—King-Emperor v. Bhut Nath Ghose 
(2), Abibulla Rowthan In re (3) and the 
cases cited there. 

Tf, on the whole of the statement of 
the accusdd person, taken together, his 
guilt is established, and his plea, say, of 
acting in self-defence or of the case fal- 
ling within any of the general or special 
exceptions are not made out oa the facts 
admitted, there cannot be any bar to a 
conviction, simply because the prosecution 
evidence, by itself, would not have secur- 
ed a conviction. Let us take this ex- 
ample: 

A is charged with murder. The pro- 
secution evidence is vague and not con- 
clusive. A, on being questioned, makes 
the following statement: 

“The deceased, two days before the 
murder, insulted me, in open market, by 
abusing me and by beating me with a 
shoe. On the day of occurrence, I found 
him returning to his house alone and I 
struck bhim with a lathi, he fell from the 
high ground on which he stood and 
thereby broke his head”. The medical 
evidence, let us suppose, points to only 
one lathi blow on the back of the deceas- 
ed and is consistent with the aceused’s, 
statement. Can the accused person ‘be 
convicted of murder? Let us assume, 
there is no eye-witness worthy of belief 
and the Court is bound to disbelieve the 
witnesses. I suppose it would be impos- 
sible to convict A of murder. But A may 
. surely be held guilty of causing simple 
hurt, on his own statement. He has not- 
thing to complain of, if his whole state- 
ment be accepted and he is convicted on 
it. He need not have made a statement, 
but having made one, he may be held 
guilty, on it. ; 

In this view of the law, I proceed to 
examine the statement of the appellant, 

The appellant was examined by the 
Committing Magistrate on 22nd of Decem- 
ber 1927. He wasagain examined before 
the Court of Session. On 22nd of Decem- 
ber 1927 the appellant stated that he 
never described the complainant as a 
woman of unsound or unbalanced mind, 
that he did say that his son's life was in 
danger at her hands, and that he criticised 
the moral character of the complainant 
adversely, but only in so far as it affected 

(2) 70. W. N. 345. 

(3) 30 Ind. Cas. 447; 39 M. 770; (1915) M. W. N. 413; 
2 L. W. 939; 16 Cr. L, J. 623, 
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him and his family. He denied that be 


used the words “ man-mad”. 

So far as the complaint is that the 
appellant stated that the complainant was 
insane, fit for a lunatic asylum, we have 
already shown that the exact words used 
are not known. Mr. Colett gives only his 
“impression”, aud Mr. Abu Mohammad 
does not remember anything like that as 
having been mentioned before him. The 
appellant denies that he ever made any 
such statement. In the circumstances there 
can be no conviction for defamation on 
the ground that the appellant called the 
complainant as a woman of unsound 
ming, ete. 

The second imputation, which is really 
connected with the earlier charge of hav- 
ing called the complainant of unsound 
mind, is that the life of her husband was 
not safe in the hands of the complainant, 
and that she was likely to murder her - 
husband. For this, there is ample reason 
to suppose that the appellant believed in 
good faith that such was the case. In bring- 
ing this matter before the two witnesses 
Messrs. Abu Mohammad and Collett the 
appellant actedin the protection of his son's 
interest, and, therefore, did not’ commit the 
offence of defamation. 

The complainant would make us believe 
that before the telegram arrived on 14th of 
March 1927, reverting her husband to the 
military eareer,and before she and her 
husband went to Delhion 19th or 20th of 
March she and her husband were on the 
best of terms. This is not true.” Her sug- 
gestion that it was the parents of her hus- 
band, who alienated her husband’s affection 
from her, is not true. Bishesharnath has not 
given his evidence, and we cannot expect 
others to know much about the domestic 
affairs of the complainant and her husband. 
Still there is ample material on the record 
to establish that the complainant's story 
about her and her husband’s living a 
peaceful and happy life is not true. The 
complainant and her husband returned 
from Delhi on 20th of March or thereabout, 
and the latter left the fomer, finally, on 
the 12th of April. According to the 
complainant the trouble arose between the 
two dates, atd the final separation came on 
12th ofApril. Let ussesifit isso. Accord- ` 
ing to the appellant, when his son visited 
Delhi on gr about the 20th of March, 1927, 
Bishesharnath told him that he and his 
wife had been living a “cat and dog life”. 
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This statement receives support from 
several sources. The complainant herself 
says, “My husband's behaviour between 
January and March 1927 almost killed 
me”, If this was so, it is not right 
and true that Bishesharnath and his 
wife were living happily till their visit to 
Delhi on 19th March or 20th March 1927, 
Mr. Collett says that at one time he gave 
advice tothe complainant to go to Oawn- 
pore and she did go. From Cawnpore she 
brought a nurse or an old servant, and Mr. 
Collett told Bishesharnath that as there 
was then a third party, it would be easier 
for them to live together. According to 
the complainant he did not go to Oawnpore, 
after the 20th of March 1927, tillthe 13th 
of April, the day after her husband had left 
her. Thereafter, she and her husband did 
not live together. It follows,the incident, 
Mr. Collett speaks of, must have taken 
place before the 19th March. Further, Mr. 
Collett tells us that before Golonel Bholanath 
saw him, Mr. Beatty the District 
Judge came to him and told him 
that there was arow at the house of 
the complainant, and Mr. Oollett under- 
stood, from what Mr. Beatty told him, that 
the row was because eithere thecomplainant 
was going to commit suicide or was going 
to murder her husband, Again, Mr. Collett 
says, he wrote one or two letters to Mr. 
Shakespeare (said to be a son-in-law of 
the complginant) about the affairs of the 
complainant and her husband, and Mr. 
Shakespeare wrote back that the officials 
at Moradabad were interfering too much 
in the matter. This would go to show 
that the trouble between the complainant 
and her husband was of a longer standing 
than the former would make out. Lastly, 
Colonel Bholanath saysthat his son told him 
that the complainant had once borrowed a 
razor from a barber. The complainant 
admits that she did borrow one, but’ she 
says that she did so later, in April 1927, 
lf so, how could t.e appellant come to 
know of the episode of the razor from 
his son on or about the 19th of March? 
There cannot be any manner of doubt that 
about the 19th of March, 1927, the couple 
were living a very unhappy life and 
Bishesharnath did tell his father that 
he apprehended danger to his life. 

The learnad Sessions Judge thinks that 
Colonel Bholanath should not have palered 
Bishesharnath for he was an undutiful son, 
Bishesharnath fellinto the bad graces of 
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his father owing to his intimacy with the 
complainant, and, if it:was against her that 
he was then complaining, there would be 
every reason for Colonel Bholanath to accept 
his gon’s story as true. We have already 
shown that Bishesharnath’s story about 
the unhappy life was, asa matter of fact, 
true. Thereafter, the appellant learnt 
from his bearer that, while at Delhi, the 
complainant had tried to purchase a 
revolver. This fact is now admitted, and 
the explanation of the csmplainant that 
the husband wanted the revolver is untrust- 
worthy. Colonel Bholanath says that his wife 
was entirely upset, and this factamply proved 
by the incident that Colonel Bholanath made 
an inquiry and found that the story of the 
attempt at purchase of a revolver was true, 
He made a report tothe Pelice Station. 
Thereport is onthe record and is Ex. F. 
16 was made jon 22nd of March 1927, In it, 
Oolonel Bholanath stated that the complain- 
ant, on account of her bad temper, 
had several times threatened to kill his 
son. The man who took down the re- 
port states, in cross-examination, that the 
appellant was at the time of making 
the report “much disturbed.” Thereafter 
Colonel Bholanach saw Mr. Stewart, who 
was then at Delhi, on his way home. Mr. 
Stewart told him that he did not see 
his son when leaving Moradabad. He 
(Mr. Stewart) then wired to Moradabad 
inquiring if Bishesharnath was there. No 
reply having been received from Morada- 
bad, Colonel Bholanath wired to Mr. Abu 
Mohammad that he was leaving for Morada- 
bad. All this is ample evidence of honest 
behaviour and good faith on the part of 
Colonel Bholanath. No further inquiry 
was needed; see Abdul Hakim v. Tej 
Chandar Mukarji (4). 

Colonel Bholanath’s anxiety was only 
to take away his son from.his wife and 
to place him out of danger. If this was 
s0 he was bound totell Mr. Abu Moham- 
mad, the Head ofthe institution in which 
the son was being trained and to tell 
the District Magistrate all his fears 
and to teek his and Mr. Abu Moham- 
mad’s aid. At about the end of his cross- 
examination, Mr, Oollett realised and 
admitted thatthe visit ofthe appellant 
to him could have been only asa District 
Magistrate, and not asa mere third party. 
Colonel Bholanath’s visit tothe Superintend- 
ent of Police points to the same conclusion. 


(4) 3 A. 815; A. W. N. (1881) 81. 
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The imputation complained of,in the cir- 
cumstances, namely, the life of Bisheshar- 
nath was not safe’ in the hands of his wife, 
was amply protected by Exception 9 to s. 499 
of the Indian Penal Code. i : 

Next comes, what is, virtually, the second 

charge. The complaint is that the appellant 
toid the witnesses Messrs. Collett and Abu 
Mohammad that thecomplainant was ofloose 
character, “man-mad" and had very bad re- 
: putation for being immoral at Cawnpore and 
at Allahabad. Colonel Bholanath states: “I 
criticized the complainant’s character so 
far as such character affected me adversely 
as a father-in-law. What I said was that 
we were Rajputs, whose chief pride was 
that we never mixed our blood. ThatI 
belonged to the old school and that E did 
not approve of mixed marriages, that the 
complainant was older than my son, that 
she had been married twice before and 
had too lots of children, the eldest of whom 
was older than my boy, that she had 
lived in adultery with my son during the 
life-time of her second husband, the late 
Mr. Thomson, and in open immorality at 
Allahabad, Cawnpore and Quetta with my 
son. That a woman of that character cannot 
betolerated ina Rajputand Hindu family as 
a daughter-in-law. I made these remarks 
as this affected me adversely as a father-in- 
law, and as far as it affected my son and 
my family generally.” This statement 
there can be no doubt, is a clear and 
honest statement of what was actually 
said by the appellant to the witnesses 
Messrs. Abu Mohammad and Oollett. This 
speaks before the Court a good deal more 
than the witnesses could possibly do from 
their memory. Undoubtedly, the state- 
ment made by Oolonel Bholanath to the 
witnesses was a defamatory statement and 
came within the purview of s. 499 ofthe 
Indian Penal Code. 

If the case came within any of the Excep- 
tions of the s. 499 of the Indian Penal Code, 
it would be for the appellant to show that 
it did come. No doubt if the evidence for 
the prosecution afforded any assistance to 
the appellant, in proving that he came 
within one of the Exceptions to 499, he was 

‘welcome totake advaptage of any such 
evidence. There is, however, not much to 
be found in the prosecution evidence 
which can be of assistance to the appellant. 

It was argued on behalf of the appellant 
by Pandit Moti Lal Nehru that the state- 
ment came within the Exception 9 to s, 499 
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ofthe Indian Penal Code and he asked 
us to read the Exception as bearing the 
following meaning. An imputation which 
would be otherwise defamatory would not 
be defemation ifit was made in good faith, 
and the person making the imputation be- 
lieved that he was making it for the pro- 
tection of his own interest or the interest 
of any other person. He referred to s. 79 
of the Indian Penal Code as supporting . 
his argument. I have considered the point 
carefully, and I am of opinion that the con- 
tention is not sound. 

The expression “good faith” is defined in 
s. 52 of the Indian Penal Code as follows :— 

“Nothing issaid to be done or believed 
in ‘good faith which is done or be- 
lieved without due care and attention.” 

It willbe noticed that the expression 
“good faith” can be used both in connec- 
tion with something ‘dofe’ and in connec- 
tion with something ‘believed’. For ex- 
amplein s. 300, Exception 3, the expression 
“good'faith” has been usedin connection 
with a belief. The expression is found, in 
Exception 9, in connection with an ‘act’. 
Further, the expression ‘‘good faith” has 
been used only once, I can, therefore, 
read the 9th Exception as meaning only 
this, that a man who makes an imputation 
is good faith and makes that imputation for 
the protection of the interest of himself or 
any other person is outside the operation of 
s. 499 of the Indian Penal Oogde. There 
isno justification, in my opinion for read- 
ing the Exception as meaning that if the 
person making the imputation believes in 
good faith thathehas been acting for the 
protection of the interest of himself or any 
other person, heis not liable. It will be 
a question of law, and not of fact for 
decision, in a particular case, by the Oourt, 
whether theman making the imputation 
in goed faith was or was not acting for 
the protection of the interest of himself 
orany other person. This view in no way 
militates-against the view taken in the. 
case in Abdul Hakim v. Tej Chandar 
Mukarji (4) cited above. 


That being my reading of the law, the 
question is whether Colonal Bholanath 
had any interest of himself or of his son 
to protect, in making the imputation against 
the complainant. It will be noticed that 
Colonel Bholanath himself gives no explana- 
ijon as to the circumstances in which he 
made the imputation, quoted at length 
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above. In the statement of Mr. Abu 
Mohammad, we have got a single sentence, 
which might or might not furnish us 
witha clue as to what led Colonel Bhola- 
naih to make the imputation. Mr. Abu 
Mohammad says “ft was to justify this 
refusal that he attacked her character.” 


The refusal referred to was as to Mrs. 
Bishesharnath being received by the 
appellant as his daughter-in-law. It may 


be that there was somesuggestion on behalf 
of the witnesses Messrs. Oollett and Abu 
Mohammad or of one of them that the appel- 
lant should accept the complainant as his 
daughter-in-law, the marriage being a hard 
fact. Or it may be that Colonel Bholanath, in 
stating how he was afraid of thecomplainant’s 
possible violence towards her husband, 
could not restrain himself and came out 
with astory as to thecomplainant's past life. 
I£ we take the most charitable view of the 
appellant’s case (as to which, however, there 
is no evidence) the appellant gave out the 
past history or supposed past history of the 
complainant's life to satisfy what must be 
taken as idle curiosities of the witnesses, 
Messrs. Collett and Abu Mohammad. It 
was enough to tell those gentlemen that 
the appellant’s son’s life was in danger at 
the complainant’s hand. The alleged past 
history of the complainant's life could not, 
in any way, justify a conclusion that she 
was of a violent temperament, and it was, 
unsafe for Bishesharnath to live with her. 
Asit turns out, the imputation made by 
‘the appellant served nobody’s purpose, and 
the appellant is not entitled to come within 
the Exception Y of s. 499 of the Indian 
Penal Code. 

The result of my deliberations, therefore, 
is that while the first charge cannot be 
sustained, the second charge cannot be 
refuted. 

Like the learned Sessions Judge, who bried 
the case, I haveevery sympathy for Colonel 
Bholanath, in his distress, but I have 
to administer the law, and he has, certainly, 
been found having done something which 
the law did not permithim to do. 

For the appellant, his Counsel has not 
urged anything about the sentence. The 
reason is perfectly clear. The appellant 
cares little for the amount of firfe inflicted 
on him. What he eares foris a conviction. 
Having regard, however, to the circum- 
stances ofthe case, and to the fact, that on 
one of the two counts the appellant has 
been acquitted, I think it right and proper, 
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though unasked, to reduce the sentence to 
the sum of Rs. 250, 

King, J.—I concur in the proposed 
order, which is the outcome of our previous 
consultations, but consider it desirable to 
state my reasons independently. 

Theaccused is charged with having made 
certain defamatory statements to Mr. 
Collett, the District Magistrate and to 
Khan Bahadur Syed Abu Mohammad, 
Deputy Oollector, on 27th of March 19:7. 
it is convenient to split up the charge into 
two separate parts or charges. 

The first charge is that theaccused stated 
that the complainant was of unsound mind 
and likely to murder her husband. If the 
accused spoke of the complainant as a 
lunatic with homicidal tendencies, his 
remarks were obviously highly defamatory. 

There is no evidence that the accused 
described the complainant as positively 
insane inthe sense of being a fit subject 
for detention in a lunatic asylum, ‘The 
accused never suggested that any action 
should be taken against her under the 
Indian Lunacy Act. Mr. Collett deposes 
briefly, without any amplification or 
explanatory details, that the aceused stated 
that the lady was “not in her senses”. The 
accused admits making this statement and 
explains that in referring to the lady's 
eccentric conduct in jumping into ariver, 
and trying to buy a revolver, and so forth, 
he stated that this was not the conduct 
of a woman in her senses. Iam prepared 
to accept this explanation, as Syed Abu 
Mchammad who was present at the in- 
terview, deposes that hehas no recollection 
of any allegation of insanity against the 
lady. Evidently the accused made no 
imputation of insanity in sufficiently 
definite terms to justify a conviction for 
defamation on that ground alone. He did, 
however, mention that the lady had on 
certain occasions behaved like a person 
out of her senses, so much so that he 
feared that his son's life wasin danger at 
her hands. 

Imay here remark that in my opinion it 
is unnecessary to prove the exact words 
used by the accused for the purpose of 
supporting a conviction for oral defama- 
tion. It is sufficient to prove the purport 
or substance of the defamatory imputa- 
tions. No honest witness would profess 
to remember the exact words used by a 
person who has been speaking for even 15 
minutes, At the most he may remember 
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some striking phrase or expression. Buta 
witness’ failure to recall the exact words 
used, or the exact context in which they 
were spoken, is immaterial], provided that 
he can give a sufficiently clear account 
of the purport of the defamatory remarks. 
Although the learned Oounsel for the 
appellant argued that no conviction could 
be sustained unless the exact words 
are proved, he was unable to quote 
any authority for his proposition, and I 
am not prepared to accept it. English 
rulings on the English Law of libel seem 
beside the point whenthe task before us 
is to apply the provisions of s. 499 of the 
Indian Penal Code to a case of alleged 
defamat ion by spoken words. 

The next question is whether the accus- 
ed represented that the lady was likely to 
murder her husband. According to Syed 
Abu Mohammad the accused stated that 
he was anxious about his son's safety, and 
that the complainant was *°Įa dangerous 
woman”, and it was a source of great 
anxiety to his parents that Bishésharnath 
. should continue to live with her. The 
accused represented the dangerous posi- 
tion his son was in, and requested Mr, 
Colletts help as District Magistrate, Mr. 
Collett doer not remember whether the 
accused said that the complainant was 
likely to committ murder or suicide, or 
whether the accused was anxious about 
his son's safety, but says that the accused 
came to see him in his capacity as District 
Magistrate. In view of the explanations 
given by the accused it is clear that Mr. 
Collett’s memory is at fault, and that Syed 
Abu Mohammad is right in stating that 
the accused represented that the com- 
plainant was a dangerous woman, and that 
he was anxious for his son's ‘safety if 
he continued to live with the complainant. 
The accused frankly admits, “I did say 
to Mr. Collett that my son's life wasin 
danger atthe complainant's hands”. The 
reason I went to Mr. Oollett was that 
I feared for my son’s safety, and I must 
have made some statement of that kind 
though I do not remember the axact 
words.” 

The accused explains that he had good 
reason to fear for hisson’s safety. His 
son saw him at Dehli on 20th March, 
1927, and stated that he and the complainant 
had been leading a cat and dog life for 
some time, and he was alwaysin fear of 
some sort of violence at her hands. He 
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mentioned that the lady had tried to throw 
herself into a river at Moradabad. He 
also mentioned that she had roused his 
suspicions by getting possession of a 
razor. After hearing all this, the accus- 
ed got information that the complainant 
had tried to buy a revolver from Manton’s 
at Delhi. He verified this fact by per- 
sonal inquiry at Manton's establishment. 
Then forthe first time he became seriously 
alarmed. He madea report at the Police 
Station on the 22nd of March that the 
complainant had several times threatened 
to kill his son, and that she had tried to 
buy arevolver from Manton’s, His son and 
the complainant had meanwhile returned 
to Moradabad, but the accused failed to 
get any news of his son for several days. 
Even a reply paid telegram failed to 
bring an answer. The accused and his 
wife were by this time in a state of 
frantic anxiety about their son's safety, 
and on the 26th of March the accused 
went to Moradabad, and on the following 
day he poured fourth his worries and 
apprehensions firstly to the Khan Bahadur 
and then to Mr. Collett the District 
Magistrate. 

I believe this explanation to be substanti- 
ally correct. Bishesharnath made similar 
statements about his wife's accentric and 
suspicious bahaviour, and abouthis fears 
for his own safety, both to Mr. Collett 
and to the Khan Bahadur. It.is certain 
that the accused was genuinely anxious 
for his son’s safety and that was the reason 
why he approached the District Magis- 
trate. The learned Sessions Judge also 
accepts this view but holds that the accused 
did not make the imputations against 
the-complainant “in good faith” (in the 
technical sense of those words), because 
he should not have acted upon informa- 
sion gjven by his son without verification. 

I think this is putting an unreason- 
ably strict interpretation upon the require- 
ments of “good faith". Bisheshernath had 
no doubt tried to conceal his immoral 
connection and subsequent marriage with 
the complainant from his father. He is 
no George Washington but after all he 
isa Commissioned Officer, and I do not 
understands why his father should be 
expected to disbelieve every word he 
says. Evidently he had convinced his 
father that his life was in some danger. 
But it Was the complainant's attempted 
purchase of the revolver that brought things 
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to a climax. The accused verified this 
fact for himself and took it as a strik- 
ing confirmation of his darkest suspicions. 
In all the circumstances was his belief 
unreasonable? I am not at all satisfied 
with the complainant's explanation, of the 
revolver incident. When an officer wants 
a service revolver he would not usually 
ask his wife, who is utterly ignorant of 
firearms, to write and order it, Without 
Bishesharnath’s evidence this point can- 
not be cleared up, but I am doubtful 
whether the complainant did not try to 
get a revolver on her own account. The 
complainant is shown to be liable to out- 
bursts of hysterical excitment. Mr. Beatty 
speaks of seeing her in a state of great 
excitement and talking incoherently, and 
the Khan Bahadur describes her as “not 
of unsound mind but excitable’. She had 
a miscarriage in March 1927 which may 
have affected her mental condition at about 
that ‘time, The morbid sentimentality 
which she displayed with regard to this 
miscarriage suggests a temporary loss of 
mental balance. Ifa woman in that state 
of mind tries to get possession of a revolver 
one might reasonably fear that she is 
contemplating some desperate act of viol- 
ence, 

The mere fact that the accused interviewed 
the head of the training school, and the 
District Magistrate, and the Superintendent 
of Police at Moradabad raises an inference 
of his sincefity and his genuine fear for his 
.60n's safety, He undoubtedly made the 
imputation, which we are now considering, 
for the protection of his interests and his 
son's interests. : 

If one puts a very strict construction 
upon “good faith", one might well hold 
that father Jucundus and Mr. Beatty were 
also guilty of defamation. Father Jueundus 
had been present at some quarrel between 
Bishesharnath and his wife and wa$ so 
frightened that he rushed to implore Mr. 
Beatty’s help, representing that Bisheshar- 
naths murder at his wife's hands was 
imminent. Mr. Beatty went and told Mr. 
Collett as District Magistrate - that the 
complainant was reported to be likely to 
murder her husband. No one doubts that 
father Jucundus and Mr. Beafty acted 
honestly and for the sole purpose of 
averting an anticipated murder: But did 
they act “with dus care and attention”? 
Did not iather Jucundus at least act 
.omewhat precipitately? One must not 
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exacts standard of caution and attention 
higher than could be reasonably expected 
of an average person placed in the same 
situation, 

Having regard te all the facts of this 
case I hold that the accused did state that 
the complainant was likely to murder her 
husband, or words to that effect, but the 
accused is entitled to the protection of the 
9th Exception of s. 499. 

Lastly we have to consider the second 
charge, namely the imputation that the 
complainant was of loose character, ‘‘man- 
mad” and had a very bad reputation for 
being immoral at Oawnpore and Allahabad. 

Mr. Collett says the accused spoke of 
the lady as a woman of loose character and 
mentioned that his sons had been living 
with her before their marriage. The Khan 
Bahadur deposes that the accused spoke of 
her asa woman of very bad character and 
stated that she was well known for her bad 
reputation in Oawnpore and Allahabad. 
The accused certainly called her “man-mad”, 
I take this expression as a popular render- 
ing of the technical term nymphomaniac. 

The accused admits stating that the 
lady had lived in adultery with his son 
during the lifetime of her second husband, 
and in open immorality with him at Allaha- 
bad, Oawnpore and Quetta. He does not 
admit that he called her “man-mad” or that 
he charged her with immoral conduct with 
other men. 

I have no hesitation in accepting the 
Khan Bahadur’s evidence that the accused 
used the expression “man-mad”, It is a very 
unusual expression, and that is probably 
the reason why the witness remembered it. 

The charge is, therefore, proved and 
partly admitted. There is no clear proof 
that the accused spoke of the complainant's 
misconduct with men other than Bisheshar- 
nath. So we must take it that he referred 
only to her ante-nuptial misconduct with his 
son although the expression “man-mad" 
would seem to have a wider significance, 
and the defence made an ill-advised attempt 
to provethe complainant's misconduct with 
other men. 

The complainant denies adultery with 
Bishesharnath during Mr. Thomson's 
lifetime, although they were admittedly 
intimate friends, and she admittedly be- 
haved in a manner likely to rouse suspicion. 
Soon after Mr. Thomson’s death in 1924 
the couple admittedly lived as husband and 
wife, and she bore at least one illegitimate 
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child to him although they were not mayried 
until August 1926. When the complainant 
behaved in this, way I do not think she had 
much causefor tomplaintifher father in-law 
` told-the District Magistrate the truth about 
her i. e, that she was guilty of ante-nuptial 
miseonduct with her husband. Although 
the statement is defamatory, its publication 
would at the most, amount only toa very 
petty offence. The expression “man-mad” 
however, is highly defamatory, and this 
greatly aggravates the offence. 

Iagree with my learned brother that the 
accused cannot claim the benefit of the 9th 
Exception with reference to this charge. The 
accused, when speaking to the, District 
Magistrate, had no justification for charg- 
` jag the complainant withsexual immorality. 
The District Magistrate couldonly takeaction 
for the purpose of averting an apprehend- 
ed murder or suicide. For that purpose 
he might use his influence to effect a tem- 
porary separation between husband and 


wife. From the District Magistrate’s point. 


of view it was quite irrelevant whether the 
complainant was sexually moral or immoral. 
The imputation of immorality cannot be 
held to have been made for the protection 
of ‘any one’s interest. The conviction on 
the second charge must, therefore, be up- 
held. Lagree that a fineof Rs, 250 will 
. meet the case. 

Although my learned brother and I have 
arrived at the same conclusion, we have 
done sgo on somewhat different grounds, and 


for that reason I havethought it necessary - 


to write a separate judgment, : 

He holds that “there was ample justifica- 
tion for the Court below for discarding the 
prosecution evidence and for considering 
whether there were sufficient materials 
onthe admission of theappellant to justify 
a conviction.” I must respectfully dissent 
from this view since in my opinion the 
prosecution evidence established a prima 
facie case on both charges. | 

If the prosecution evidence is to be 
discarded, as not making outeven a prima 
facie case, then Lam doubtiul whether the 
appellant could be rightly convicted merely 
on his Own admissions, as my learned 
brother seems to have done. He laid em- 
phasis on the well-known statutory provi- 
sion that an accused person should only 
“be questioned for the purpose of enabling 
him to explain any circumstances appearing 
in the evidence against him. But if the 
prosecution evidence is discarded as worth- 
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lest, then there was no justification för 
questioning him atall. There was noth- 
ing calling for an explanation. I quite agree 
that “the examination of an accused person 


-is not meant to supply any deficiency that 


may exist in the prosecution evidence.” 
Bearing this in mind, I have not been 
able to follow the line of reasoning adopted 
by my learned brother in finding both 
charges proved, merely on the strength of 
admissions elicited by questions which, 
ex hypothesi, should never have been put 
to the accused. The ruling in Abibulla 
Rowthan, In re (8) which he has cited, 
seems to bean authority for holding that a 
conviction based on such grounds would 
notebe justified. Novertheless he agrees 
in acquitting on the first 
because the defamatory.statements are not 
proved, but because’ they are covered by 
the 9th Exception. He agrees in convict- 
ing on the second charge because the 
defamatory statements are proved and are 
not covered by the 9th Exception. I may 
remark that I accept his interpretation of 
that Exception. ae 8 

‘The appellant's case was argued before 
usfor about two days by a most able and 
eminent Counsel, yet he made nosugges- 


tion that any questions had been impro- 


perly: put to the accused on the ground 
that there was no prima facie case for him 
to answer. In my opinion there would 
have been no justification for making such 
a suggestion. J 


Regarding the use which is to bs made - 


of the statement of an accused person in 
Court, I think it is difficult to make any 
useful general observations. Due considera- 
tion must of course be given to every part of 
the statement, but the Court must exercise 
its judgment and common sense in accept- 
ing or rejecting any part of the statement 
as true or untrue. 

By the Court.—We accept the appeal 
in part, and acquit the appellant of the 
first portion of the charge which ` related 
to the imputation that the complainant was 
of unsound mind and likely to murder her 
husband. 

We affirm the conviction as to the latter 
portion of the charge which related to 
the imputation of immorality of the 
complainant. Wereduce the sentence to 
a fine of Rs. 250. The balance ofthe fine 


will be refunded (if already paid) to the 
appellant: < 
a. Sentence reduced, 


charge, not. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Sgconp Oivin Arrest No. 26 B or 1926. 
November 19, 1927. 
Present:—Mr. Ghulam Mohiuddin, A. J. O. 
OHAMPAT GAMBHIRJ I—DEFENDANT— 
APrELLANT 
Versus 
Shri BALA SAHEB SANSTHAN, 
THROUGH Mahant BALAK DAS—Puaintire 
— RESPONDENT. 

Berar Land Revenue Code, 1896, s. 78—~Tenant of 
antiquity—Year of origin, definitely known—Protec- 
tion from ejectment, whether available—Civil Pro- 
cedure Code (Act V of 1908), s. 11—Res judicata— 
Previous suit for enhancement of rent—Question of 
status of tenant not raised—Subsequent suit for eject- 
ment, whether barred. . 

If there is evidence of the year when the tenancy 
ofa person commenced, it cannot be said that he 

“is a tenantof antiquity and as such entitled to pro- 
tection from ejectment under s. 78 of the Berar 
Land Revenue Code. [p. 225, col. 2.] 

The plaintiff sued for ejectment and for recovery 
of rent on the ground that the defendant had failed 
to execute a kabuliyat to pay rent as desired by 
the plaintiff. The defendant in his written state- 
ment stated that he was ready to pay rent. He 
also raised a plea that he was a permanent tenant. 
The plaintiff, thereupon, stated that he did not 
want fo eject the defendant anda decree was passed 
dismissing the claim for possession and decresing 
rent. In a subsequent suit for ejectment it was 
contended that the question whether the tenant was 
2 permanent tenant or not was res judicata on account 
of the decree in the prior suit : 

Held, that the matter was not res judicata as the 
question of the status of the tenant was not directly 
and substantially in issue in the previous suit and 
could not hage been made a ground of attack by the 
plaintiff. [p. 227, col. 1] - 


Second appeal against a decree of the Dis- 
trict Judge, Amraoti, dated the 24th October, 
1925,in Oivil Appeal No. 29 of 1995. 

Sir B. K. Bose, Messrs. V, G. Deshpande 
and F. E. Sanjana, for the Appellant. ; 

Messrs. M. B. Niyogi and K. V. Brahma, 
R. B ; for the Respondent. 

JUDGMENT. —The plaintiff-respond- 
ent who is the manager of the institution 
Bhri Bala Sahab Sansthan, instituted this 
suit in 1922 against Champat for ejectment 
from fields Survey Nos. 2, 19, 58, 61, 82, 84 
and 85 and for mesne profits: Plaintiff is 
the jagirdar of Mouza J amgoan and owner 
of the fields in suit. These fields except 
5-annas-4 pies share of Survey No. 19 are 
alleged to have been in the possession of 
defendant’s maternal grandfather Sonba, 
who held them as an annual tenant. Sonba 
died in 1916 and Champat is in possession 
since 1916. Ia Civil Suit No. 58 of 1921 a 
decree for arrears of rent for three years 
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from 1918-19 to 1920-21 was passed. The 
defendant again failed to pay his rent, and 
a notice under s.78, Berar Land Revenue 
Code was given. He was alsoserved with 
a notice to vacate the land by the end of 
March, 1422, as required by s. 79, Berar 
Laud Revenue Code and as he failed to do 
so, this suit has been filed. , 

Ohampat denied plaintiff's right to take 
possession and stated that he was notan 
annual tenant. He stated in para. 3 of his 
written statement that Raoji and Sonba 
joint brothers were in possession of the 
fields as ante jagir tenants paying uniform 
rent to the jagirdar at survey rates and that 
the predeeessor-in-title of the plaintif had 
claimed enhancement of rent and pnsses- 
sion of six.of the fields in suit in 1887 but 
that relief wasnot granted, and that the 
decision in Civil Suit No. 214 of 1x87 
operates as res judicata. . 

The plaintiff's suit has been decreed in 
both the lower Courts, and, the defendant 
has filed this second appeal, putting for- 
ward two grounds in his memorandum of 
appeal. The first ground is that the pre- 
sent suit is barred on account of the deci- 
sion in Suit No. 214 of 1687, and the second 
ground is that the defendant has been 
proved to be a tenant of antiquity, 

I will take up the second ground first, and 
gee if the appellant has been proved to be a 


-tenant of antiquity, and, therefore, protect- 


ed from ejectment, The learned District 
Judge in para, 8 of his judgment has 
carefully traced the origin of the several 
fields in dispute, and has pointed out that 
the earliest year when Raoji came into pos- 
session of some of the fields in dispute, that 
is, Nos. 2, 58,61, 62 and 84 wasin the year 
1874. Other fields, that is, 82 and 85, came 
into his possession in 18:6 and 1883. 
Field No,19 was under the cultivation of 
Udajiin 1873 and was entered as inam 
under the cultivation of the jagirdar from 
1880 to 1895. The tenancy having commenced 
fiom 1874 and after that year, that is, _only 
48 years before the filing of the suit, is not 
such as is entitled to protection under s. 78 
(2) of the Berar Land Revenue Code. I, 
therefore, hold that the appellant is nota. 
tenant of antiquity, and, is liable to be 
ejected. , 
Exhibit D-3 is the copy of the proceedings 
in Oivil Suit No. 214 of 1887 of the Court of 
Civil Judge, Amraoti from 13th May, 1887, 
to 3uth July, 1887, and Ex. D-4is the copy 
of the judgment and decree dated the 30th 
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July, 1887, and these were filed by the 
defendant. The record of the original*case 
is also in the file of this case. This suit 
was filed on the 28th April, 18&7. No 
abstract of the plaint is given in the place 
meantforitin the record. It is, therefore, 
not possible to find out as to what was stat- 
ed in the plaint. The judgment gives the 
substance of the plaint as follows:— 

“Plaintiff sued to eject defendant from 
Jamgaon fields Nos. 2,57, 61, 82,84 and 85 
‘and recovery of Rs. 277-8 double the 
amount of rent and Rs. 11-12 on account of 
cesses payable by defendant, on the ground 
that defendant had failed to execute 
kabuliyat (agreement) to pay rent desired 
by plaintiff. He stated that he had sent a 
notice to defendant on 8th May, 1886, call- 
ing upon him to execute an ‘agreement 
(kabulzyat) or to leave the field stating that 
he would be liable to pay double the 
amount of rent payable by him in case of 
non-compliance,” 

Proceedings of 30th June, 1887, show 
that Mr. Mudholkar made the following 
statement on behalf of defendant:— 

- That his client was ready to pay rent 
at Government assessment and gave a 
notice to the effect to the manager of the 
temple saying that the amount due from 
defendant was deposited with Sawalmal 
Marwadi of Amroati and plaintiff could 
take it any time from him (puts in printed 
notice marked A), The fields are defend- 
ant’s ancestral property and have been 
in his ancestor's possession from a 
time prior tothe grantof the jagir and, 
therefore, plaintiff has no right to ask for 
a higher rate of rent than that fixed by the 
Revenue Survey Department. That plaint- 
iff has no right to establish a new system 
of kabuliyat and to notice defendant to 
execute a kabuliyat on pain of ejectment 
and enhancement of rent. Defendant and 
his ancestors have improved the land, sunk 
wells, and planted trees at their own ex- 
pense and plaintiff is not entitled to oust 
them and under no eircumstances can the 
present suit for ejectment lie,” 

Plaintifi’s agent replied on the same date 
that he did not wish to oust defendant but 
wanted him to execute a kabuliyat. 

The following issues were framed:— 

1. Is plaintiff entitled to oust defendant 
notwithstanding his readiness to pay rent 
atthe rate demanded by plaintiff on the 
sole ground that defendant failed to exe- 
cute a kabuliyat ? 
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2. Can he under the above circumstance 
enhance the rate of rent at his will? 

Exhibit D 4 is the judgment and, the 
relevant portion runs as follows:— 

“Piaintifi's Pleader failed to produce any 
law or ruling in support of his client's 
claim. Asa rule a tenant cannot be ousted 
but for arrears against defendant. Plaint- 
iffin his statement ,before Court admits 
that he does not want to oust defendant. 
Under these circumstances I decide first 
issue against the plaintiff. As for the second 
issue, Lam of opinion that plaintiff has no 
right to claim rent at enhanced rate. 
Non-execution of kabuliyatjis no ground for 
enhancement of rent. I, therefore, decide 
the second issue against plaintiff.” 

The plaintiff'sclaim for possession of fields 
was dismissed anda decree for rent was 
passed. E . 

Nothing definite was alleged in the writ- 
ten statementdated 17thJuly, 1924, as to 
why the judgment in Suit No. 214 of 1887 
operated as.res judicata, and similarly the 
memorandum of appeal filed in the lower 
Appellate Court did not state the reason 
definitely, but it isargued now that plaint- 
iff was bound in 1887 to set forth all the 
grounds then available to him for eject- 
ment, and, not having done so, he cannot 
bring this suit. The first Court in para. 6 
of itsjudgment has held that “the points 
now in issue were not directly and substan- 
tially in issue then and they were not 
decided at all”, and the learned District 
Judge in para.7 „of his judgment has 
rightly pointed out that “the nature and 
length of the tenancy was neither necessary 
for the decision of that case nor was if in 
fact referred to or devided,” It is quite 
clear from the proceedings dated 30th 
June, 1887, thatthe plaintiff did not wish 
to oust the defendant, and, therefore, the 
question regarding thestatus of the tenant, 
aboute which the defendant had made 
a statement, but about which the plaint- 
iff was not called upon to reply and 
which was.not put in issue, was not a 
question, which was directly and substan- 
tially inissue between the parties in the 
former suit. According to Explanation II, 
s. 11, Oivil Procedure Code, the matter 
must in the former suit have been alleg- 
ed by one*party and either denied or 
admitted expressly or impliedly by the 
other. There was no such admission or 
denial op behalf of the plaintiif. It has 
been argued that for succeeding in a 
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suit for ejectment, the status of the tenant 
might and ought to have been madea 
ground of attack, and, as it was not so 
done, it cannot be gone into now, but, in 
that suit the plaintiff never wanted to 
eject the tenant but only wanted him to 
pay enhanced rent and executed a kabuliyat. 
The question of status was not directly 
and substantially in issue in the former 


suit and could not have been made 
aground of attack in that suit. There- 
fore the present claim of the plaint- 


iff is not barred by res judicata on 
account of the decision in the former 
Suit No. 214 of 1887. l 

The appeal, therefore, fails and is dis- 
missed with costs. Costs in the lower 
Courts will be paid as already directed. 


A. Appeal dismissed, 


LAHORE HIGH COURT. 
Sroonp O1vIL APPRAL No. 83 or 1923. 
June 11, 1928. 

- Present :—Sir Shadi Lal, Kr., 
Chief Justice, and Mr. Justice Bhide, 
FATEH DIN AND OTHERS—PLAINTIFFS 
—APPELLANTS 


VvETSUS j 
GURMUKH SINGH AND OTHERS 
 — DEFENDANTS— RESPONDENTS. 
. Muhammadan Law—Guardianship—Brother's right 
of guardianship—Transfer of minor's property by elder 
brother, validity of —Benefit of minors. 

“Under Muhammadan Law a brother is not entitled 
to be the legal guardian of the property of his minor 
brothers and has consequently no power to transfer 
the immoveable property belonging to his minor 
brothers. Such a transfer, if effected, is void and it is 
immaterial whether it is, or is not, for the benefit 
of the minors. [p. 227, col. 1.] 

Imambandi v. Mutsaddi (1), followed. 

Second appeal from a decree of the 
District Judge, Gurdaspur, dated the 2oth 
November, 1922, affirming that of the 
Subordinate Judge, First Olass, Gurdaspur, 
dated the 23rd February, 1922. 

Mr. Mehr Chand Mahajan and Mr. 
Parkash Chandra, for Mr. B. A.Cooper, for 
the Appellants. 

Mr. Jagan Nath Aggarwal, for the Re- 
spondents. 


JUDGMENT. $ 
Shadi Lal, C. J.—By a deed dated the 
20th June, 1217, five brothers, namely, Allah 
Bakhsh, Aziz Din, Umar Din, Fateh Mubam- 
mad and Wali Muhammad, sold 75 kanals 
and 18 marlas of land to Ghulam Qadir and 
Ghulam Muhammad for Rs. 2,500, This 
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sale led toa pre-emption suit brought by 
Gurmukh Singh, who claimed to recover 
the property on payment of Rs. 1,640 
the dispute between the pre-emptor and 
the vendees related to the price to be paid 
by the former, and the matter was ultimate- 
ly settled by a compromise by which 
Gurmukh Singh was given a decree for 
pre-emption on payment of Rs. 1.500 toa 
mortgagee Jiwan Shah and Rs. z0J to the 
vendees. 

It appears -that two of the vendors, 
namely, Fateh Muhammad and Wali 
Muhammad were minors at the timeof the 
sale and the deed was executed on their 
behalf by their eldest brother Allah Bakhsh, 
who claimed tobe their guardian. They 
heve, however, repudiated his authority 
and have brought the present action to 
impeach the alienation in so far as their 
shares in the estate are concerned. 

The Courts below have: concurred in 
holding that two of the three items men- 
tioned in the sale-deed, namely, Rs. 1,500 
for payment to a previous mortgagee and 
Rs. 140 paid in cash to the vendors before 
the Sub-Registrar, were genuine items, 
but that the third item, Rs. 860 alleged 
to have been paid in advance by the 
vendees, was fictitious. They have, however, 
come to the conclusion that the sale, which 
affected the shares of the adult brothers 
equally with those of the minors, was 
effected for the benefit of the latter; and 
on that finding they have dismissed the 
suit. f | 

Now, it is beyond dispute that under the 
Muhammadan Law a brother is not entit]- 
ed to be the legal guardian of the property 
of his minor brother, and consequently 
Allah Bakhsh had no power to transfer 
the immoveable property belonging to the 
plaintiffs, The sale effected by him was 
void to the extent of the minor's interest in 
the property. If any authority is needed on 
the subject, I would refer to the judgment 
of their Lordships of the Privy Council in 
Imambandi v. Mutsaddi (1). In view of this 
pronouncement, the rulings relied upon by 
the learned District Judge must be 
considered to be obsolete. The transaction 
being void it is immaterial whether it 
was, or was not, for the benefit of the 
minors. i 


(1) 47 Ind. Gas. 513; 45 0. 878; 35 M. L. J. 42? 16 
A. L. J. 800; z4 M. L T. 330; 28 0, L. J. 409; 230 wW. 
N. 50; 5 P. L. W. 276; 20 Bom. L. R 1022; (1919) M, 
W. N. 91; 9 L. W. 518; 45 1. A. 73 (P. Q). 
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Indeed, Mr. Jagan Nath for the respond- 
ents frankly admits that he is unable to 
support the judgment of the learned 
District Judge on the ground decided by 
him. He, however, contends that the 
plaintifs were entitled to sue for 
possession, and, that it was not 
competent to them to bring an action for a 
mere declaration. This objection was not 
raised in either of the Courts below, and we 
are not prepared to entertain it at this late 
stage of the case. 

. The Iéarned Advocate for the respond- 
ents also invites our attention to issue 
No. 3 framed by the trial Judge, which 
raised the question whether Allah Bakhsh 
had power to sell the property of his minor 
brothers under law or custom. It 
appears that the trial Judge gave 
a cryptic finding to the effect that the 
alienation wassanctioned by the Muhammad- 
an Law as well as by custom, and he cited 
the judgment of the Panjab Chief Court in 
Sanin Ram v. Allah Bakhsh (2) in support 
of his view that an elder brother is regarded 
by custom to be lawful guardian of his 
brother, and is consequently 
empowered to sell his immoveable pro- 
perty for a purpose beneficial to the latter. 
The learned District Judge has not, 
however, expressed any opinionon the ques- 
tion of custom, and has dismissed the suit 
onthe érroneous ground that under the 
Muhammadan Law Allah Bakhsh could 
lawfully alienate ‘the property of his minor 
brothers and that the alienation was for 
their benefit. Though the finding as to 
the sale being for the benefit of the minors 
cannot be assailed‘ in second appeal, there 
canbe no doubt that the transaction was 
wholly void under the Muhammadan Law 
and the infants are not bound by it. But 
as pointed out above the question of 
custom, which was embodied in issue 
No. 3 has not been determined by the 
District Judge, and itis, therefore, neces- 
sary to remand the case to him. ~ 

I accordingly accept the appeal and 
remit the case to the learned District Judge 
for re-decision with reference to the 
foregoing remarks. The Court-fee on the 
memorandum of appeal shall be refunded 
and other costs shall be costs in the 


cause. 
Bhide, J.—I agree. 
RL Appeal allowed. 
(2) 53 Ind. Cas. 435; 183 P.R. 1919; 55 P.L. R. 
1920. < an 
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LAHORE HIGH COURT. 
SEoonp OrviL APPEAL No. 150 or 1925. 
November 24, 1927. 
Present :—Mr, Justice Broadway and ` 
Mr. Justice Jai Lal. 
NOOR ILAHI-MAQBUL ILAHI 
—DEFENDANTS—ÅPPELLANTS 


VETSUS 
R.J. WOOD anp COMPANY-—=Puaintiprs— 


RESPONDENTS. 

Trade mark—Abandonment of trade mark—Question 
of fact—Burden of proof. 

Abandonment of a trade mark is a question of fact 
and ina suit for damages for infringement of trade 
mark the burden of proving that the plaintiff has 
abandoned the markis upon the defendant. 


Mouson v. Boehm (1), followed, 

Second appeal from a decree of the 
District Judge, Delhi, dated the 3rd Janu- 
ary 1925, reversing that of the Subordinate 
Judge, First Olass, Delhi, dated the 29th 
February, 1924. 

Dr. Sir Muhammad Iqbal, Kt., for the Ap- 


` pellants. 


Messrs. Raj Narain and Mehr Chand 
Mahajan, for the Respondents. ` 


ORDER. 

Campbell, J.—This is a second appeal 
against the decree of the District Judge, 
Delhi, granting the plaintiffs, R. J. Wood 
and Oo.,a permanent injunction prohibit- 
ing the defendants Nur Ilahi and Maqbul ` 
Ilahi from using a certain trade mark 
and nominal damages in the sum of 
Its. 200. 

-The findings of the learned District Judge 
areas follows :— f 

(i) The “Cotillon” designed{is the plaint- 
iffs’ trade mark, 

(ti) Such a design on goods indicates . 
to the public that the goods are imported 
by the pleintiffs. 

(iii) The similar design used by the 
defeadants and put on their goods is a. 
direct imitation of the plaintiffs’ design. 

(iv) A person buying the defenaants’ 
goods would be misled by the design into 
thinking that he was buying goods imported 
by the plaintiffs. 

(v) The plaintiffs had no knowledge until 
a few months before the suit that their ` 
trade mark had been imitated. 

These are findings of fact with which 
we cannot interfere in second appeal. 

It has been held further by the learned Dis- 
trict Judge that the defendants have been 
obtaining cotton yarn, making it up into 


_ balls,and putting the balls into boxes with a 
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figure on them like the plaintiffs’ design, and 
havebeen passing off their goodsas thoseof 
the plaintiffs, who havean established business 
of long standing. In regard to this, it has 
been argued for the appellants that the 


learned District. Judge has overlooked 
the evidence of Mr, Gray, the plaint- 
iffs’ manager, who stated that the 


plaintiffs had had only two indents for 
yarn in thelast 12 years andihad not imported 
any yaro since 1916, and the finding of the 
trial Court that the plaintiffs had definitely 
stopped importing yarn. It was contended 
that the evidence shows the plaintiffs to be 
importers of piece-goods only, that there is no 
evidence thatyarnand piece-goods are goods 
“of the same description” and thattheleazned 
District Judge has failed to appreciate that 
if the plaintiffs themselves did not use the 
' Ootillon design as a trade mark for yarn 
` they could not prevent other people fiom 
so using it. 


In short, the question is raised whether . 


the plaintiffs have abandoned the Cotillon 
design asa trade mark for yarn and the 
answer to it depends very largely upon 
the answers to two other questions, firstly, 
whether the plaintiffs have abandoned deal- 
ings in yarn and, secondly, whether cotton 
yarn and the cotton cloth admittedly im- 
ported by the plaintiffs are goods of the 
same description. 

As was pointed out in Mouson v. Boehm 
(1), abandonment of a trade mark is a ques- 
tion of fact, and we should like this ques- 
tion to be determined by the learned Dis- 
trict Judge, preferably after the taking of 
further evidence, since we do not find the 
evidence on the record sufficient for us to 
determine it. 

Under O. XLI, r. 25, Oivil Procedure 
Code, we remand to the lower Appellate 
Court the following issue for decision: — 

“ Have the plaintiffs abandoned the 
Cotillon design as a trade mark for yafn? ” 

The onus will be on the defendants. The 
finding should be returned onas early a 
date as possible, 

JUDGMENT, 

Broadway, J.—The following issue 
was sent down by a Division Bench of this 
Qourt for decision:— 

“ Have the plaintiffs abandoned the 
Cotillon design asa trade mark for yarn?” 
After recording evidence and hearing Coun- 
sel, the learadd District Judge has report- 


~ a(t) (1884) 26 Oh. D. 398; 53 L, J. Ch, 932: 50 L. 
784; 32 W.R, 612, 32; 50 L. T 
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ed that he finds that cotton yarn and cotton 
piecé-goods are goodsof the same descrip- 
tion, and that, as cotton piece-goods have 
been regularly imported with this particular 
Cotillon design thereon, no question of 
abandonment really arises. He has, how- 
ever, also come to a finding that, assuming 
that cotton piece-goods and cotton yarn were 
not goods of the same description, no 
abandonment has been established. The 
reply on the second question is based on 
intention which is clearly a question of 
fact which as a Court of second appeal we 
aré precluded from examining. It was 
urged, however, that the conclusion arrived 


‘at with regard to the cotton piece-goods 


and cotton yarn being goods of the same 
description was wrong and that at least a 
further remand should be ordered. Having 
regard to the issue that was sent down for 
trial, I do not think that any further ` 
remand is called for. What the learned 
District Judge has done is to held that the 
piece-goods and yarn being goods of the 
same description, the question of abandon- 
ment did not arise at all. On the question 
of abandonment itself he came to a 
definite finding and by that finding we are 
bound. , 

I would, therefore, dismiss this appeal with 
costs. RE 

Jai Lal, J.—I agree. 

A. i $ Appeal dismissed. 


BOMBAY HIGH COURT. 
First OivIL APPrAL No.434 or 1925. 
August 2, 1928. 
t Present: —Bir Charles Fawcett, Kt., Acting 
ff Ohief Justice, and Mr. Justice Murphy. 
l KONDI RAVJI FADTARE 
PLAINTIFE—ÅPPELLANT 


VETSUS 
CHUNILAL-RUPOHAND MARWADI 
DEFENDANT—RESPONDENT. 

Fraud—Allegation of one kind of fraud—Proof of 
another kind—In pari delicto potior est conditio possi- 
dentis-—-Allegans contraria non est audiendus— 
Party invoking jurisdiction—Right to turn round und 
plead want of jurisdiction. _ | 

Where the parties to a suit settled their dispute 
by private arbitration and,as the Court in which 
the suit was pending had no jurisdiction to pass a 
decree in accordance with the award, the plaintiff 
applied to another Court having such jurisdiction, to 
file the award and obtained a decree on the basis of 
the award concealing the fact thata suit relating to 
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same matter was pending in another Court,and sub- 
sequently instituted a suit fora declaration that the 
decree was null and void. ` 

Held, (1) the mere fact that the parties had con- 
cealed the pending suit was not by itself a ground 
for setting aside the decree for fraud; [p.235 col. 1.] 

(2) that the case fell with the principle of the 
maxims in pari delicto potior est conditio possidentis, 
and allegans contraria non est audiendus, and that the 
plaintiff could not, on general grounds of equity be 
allowed to obtain the relief prayed for. [ibid.] 

Per Fawcett, Acg C.J.—A party alleging one kind 
offraud, on failure to prove it, cannotset up another 
kind of fraud and try to get a decree on that basis. 
[p. 233, col. 2.] 

A party toa collusive decree is bound by it, except 
possibly when some other interest is concerned that 
can be made good only through his. [ibid.] 

Paragraph 20 of Sch. II of the Oivil Procedure Code 
does not apply to arbitration in pending suits, but con- 
templates only a reference to arbitration where there 
is no pending suit covering the matters in dispute 

referred to arbitration. [p. 234, col. 1.] | 
~  Chanbasappa Gurushantappa v. Baslingayya Gokur- 
naya (5)and Manilal Motilalv. Gokaldas Rowji (6), 
followed. f 

The absence of a condition necessary to found the 
jurisdiction to makean order, or give a decision, 
deprives the orderor decision of any conclusive 
effect ; but it is otherwise where the order is good 
on its face and the Court adjudicating has jurisdic- 
tion to determine the existence or not of the condi- 
tion, and the party denying its existence has neglect- 
ed his opportunity of raising the abjection at the 
hearing. tp. 235 col. 2.] 

Ribble Joint Committee v. Croston Urban Council (12), 
referred to. ee 

. First appeal from the decision of the 
First Class Subordinate Judge at Poona, 
in Suit No. 548 of 1924. : 

Mr. G. N. Thakor, (with him Mr. K. V. 
Joshi), for the Appellant, , : 

Mr. H.C. Coyajee (with him Mr. S. R. 
Parulekar), for the Respondent. 


JUDGMENT. 

Fawcett, Ag. C. J.—In this case the 
plaintiff sued to obtain a declaration that 
the decree obtained on an award filed in 
the Court of the First Class Subordinate 
Judge of Poona was unauthorized, null 
and void. 

The main ground en which he asked for 
this relief was that there never was a 
reference to arbitration with his knowledge 
or consent, that he knew nothing about the 


alleged arbitration, and that the award ` 


was, in fact, a forged document, and, there- 
fore, null and void. He admitted that he 
made his thumb impressions on some 


papers, so that there might be those thumb- . 


impressions-on documents connected with 
this alleged arbitration and what purports 
to be his application to file the award; but 
hesays that he isan illiterate agriculturist 
and really made such thumb-impressions 
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Of papers delivered to his Pleader in 
connection with a suit that he had 
brought in the Court of the Subordinate 
Judge of Saswad. 

The defendant contended that all these 
allegations about the fraudulent nature of 
the award were false, and that the decree 
on the basis of the award was passedin the 
presence ofthe plaintiff himself in Court 
and with his knowledge and consent. 

The case is one of some peculiarity, 
because the application to file the award 


“was one made on behalf of the plaintiff by 


a Pleader in whose favour the plaintiff 
admittedly had passed a vakalatnama, 
which bears the plaintiff's thumb-impres- 
sioņ, and also the Saswad suit was with- 
drawn, shortly before the award decree was 
passed, upon an application made by one 
Mr. Gokhale, a Pleader admittedly employ- 
ed by the plaintiff in that suit, and saying 
that the suit need not be proceeded with 
as an arbitrator's award has been passed 
in the matter. 

The case of the plaintiffinvolves gross 
dishonesty and even forgery on the part of: 
his Pleader, Mr. Gokhale, who had died at 
the time this suit was brought; and it may 
at once be said that no satisfactory explana- 
tion has been given asto why Mr. Gokhale. 
should be guilty of such conduct. All that 
we are told is that the plaintiff has no 
knowledgeonthe subject. The Subordinate 
Judge, after recording evidence, held that 
the plaintiff had not provede that (the 
reference to arbitration and the award were 
not genuine transactions made without the’ 
knowledge and consent of the plaintiff, 
ənd he dismissed the plaintiff's suit. 

The first question in this appeal is 
whether the plaintiff has or has not 
established his case of a false and 
fraudulentaward. The main circumstances 
under which this question arises are as 
follows :— 

The plaintiff admittedly had mortgaged 
certain lands to defendant No. 1, whois 
his sawear, and on April 7, 1921, he execut- 
ed a deed in defendant's favour, which— 
on the face of it—was a deed of sale. The 
plaintiff, however, contended that the docu- 
ment was not a sale but a mortgage 
transaction, The defendant filed a suit 
in the Court of the First Class Subordinate 
Judge to get possession of the lands under 
his sale-deed, and the Court decided that 
suit in favour of the sawear to this extent 
that it awarded him possession ef the lands - 
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but gave the present plaintiff leave to file 
a suit for accounts under the Dekkhan 
Agriculturists’ Relief Act within four 
months. The plaintiff accordingly filed 
such a suit, claiming an account of the 
alleged mortgage transaction. That was 
Suit No. 425 of 1922 in the Court of the 
Second Class Subordinate Judge of Saswad, 
and it was instituted on October 14, 1922. 
As I have already said, Mr. Gokhals was 
the plaintiff's Pleader in that suit. On 
February 24, 1923, the alleged reference 
to arbitration and award are said to hava 
taken place. There is, in fact, an award 
document signed by the arbitrator, one Mr. 
Shedge, on astamp paper of of Rs, 20; and 
it has been proved that two stamp papers, 
one of Rs. 20 and the other of.annas 8, were 
sold to the plaintiffon that day. There is 
the evidence of the stamp vendor to that 
effect, which is supported by entries in 
his register bearing the thumb-impressions 
of the plaintiff; and in Ex. 35 he admit- 
ted that the clerk of Mr. Gokhale had taken 
him to the stamp vendor and that he had 
put his thumb-impression on his book, as 
well as on the stamp papers, The stamp 
paper of Rs. 20 does bearsuch a thumb- 
impression, as well as the corresponding 
entry in the register kept by the stamp 
vendor. But the plaintiff says that he does 
not know what these stamp papers were 
meant for. The defendant, on the other 
hand, says fhat the eightannas stamp paper 
was bought forthe purpose of a reference 
to arbitration and the Rs. 20 stamp paper 
was used for the award. That is 
certainly a reasonable suggestion. But, 


_ of course, it does not settle the controversy. 


Then, on March 8, 1923, there wasan 
application made purporting to be on 
behalf of the plaintiff and admittedly 
bearing his thumb-impression in two 
places, reciting the alleged award ofthe 
arbitrator and asking the Oourt to pass 
an order filing that award. On March 
23, 1923, notice was ordered to issue to 
the defendant to show cause why the 
award shouldjnot be filed, and the notice 
was sent to the Saswad Court for service 
upon the defendant. On April 17, 1923, 
there wasan application made by Mr. 
Gokhale, purporting to be on behalf of 
the plaintiff, in the Subordinate Judge’s 
Court at Saswad that the Suit No. 425 
of 1922 should not be further progeeded 
with, asan arbitrator's award had been 
passed about the deed in suit (Ex, $2), and 
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thereupon the suit was dismissed with 
costs. On April 20, 1923, the First Class 
Subordinate Judge recorded that the de- 
fendant had consented to the application 
as perhis written statement, Ex. 6 in 
that case, aud he directed that the award 
bs filed and a decree be drawn up in terms 
of the award. 

The present suit was broughton June 
11, 1924, and it was alleged that the 
plaintiff only cameto know of the fraud 
in April 1924. The main evidence upon 
which reliance is placed for the plaintiff 
is that of the arbitrator, G. N. Shedge, 
Ex. 40. He testified that he really effected 
no award whatever between the parties, 
but that Mr. Gokhale, the Pleader, called 
him and asked him to signa paper, say- 
ing it was an award in respect ofa matter 
of the defendant Ohunilal. He says that 
he hesitated to sign it, but that Mr. 
Gokhale assured him that there was no 
harm in doing so,and relying upon him, 
ashe was his usual Pleader, he signed 
the award Ex. 41. He further says that he 
signed it even without reading it, and 
that the defendant Ohunilal was not pre- 
sent when he did so. He also testifies that 
one Shivram Dhamdhere, ‘a clerk of Mr. 
Gokhale, was not then present, but that 
one Sadashiv B. Joshi had called him, say- 
ing that Mr. Gokhale wanted him. This 
certainly is evidence which ican be relied 
upon in support of plaintiff’s case that, in 
fact, there was no real reference to arbitra- 
tion or award. But the Subordinate Judge 
has heldthat Shedge is a liar of the 
worst class,andhe doss not believe his 
testimony. Against this testimony there 
is the evidence of the defendant, who 
says that the plaintiff had fileda plaint 
before Shedge, and that he (defendant) 
filed his sale-deed and written statement 
as well as account extracts, that Shedge 
heard them both,and that Mr. Gokhale 
and another were helping the plaintiff, 
He further says that Mr. Shedge was look- 
ing into the matter fortwo or four hours, 
and that Sadashiv Joshi, to whom I hase 
already referred, wrote the award. Bada- 
shiv Joshihas also given evidence in 
support of the defendant's story. He 
says that he wrote the award at Mr. 
Shedge’s request, and at his dictation, and 
that both the plaintiff and defendant were 
present and consented to the award. He 
also says that the plaintiff made his 
thumb impression upon the award, There 
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is, however, no such thumb-impression 
upon the award except the one made 
against the endorsement about the sale 
of the stamp paper to the plaintiff that I 
have already mentioned. He further says 
that the arbitrator had before him the 
plaint and the defendant's written state- 
ment, that both the parties put their cases 
to the arbitrator, and that the defendant 
had brought certain account books although 
in his cross-examination he contradicted 
this by saying that he did not see any 
account books there. He says that there 
was also a reference to arbitration, which 
pore the thumb-impression of the plaint- 
iff and the signature of the defendant, 
and was written on a stamp paper of 
eight annas on the same day, viz., March 
24, 1923. This document has not been 
produced and the Subordinate Judge 
surmises that it has been suppressed. by 
Mr. Shedge, to help the plaintiff. The arbi- 
trator, however, does not appear to have 
been put any questions on the subject. 
The Subordinate Judge has accepted the 
testimony of the defendant and Sadashiv 
in preference to that of Shedge. At any 
rate, he says that he is inclined to believe 
the positive evidence on the defendant's 
side and that the evidence on the plaint- 
ifs side is entirely negative and consists 
of denials and improbabilities bordering 
on falsehoods. He further comments upon 
the fact that the plaintiff failed to ex- 
amine either Shivram Dhamdhere, Mr. 
Gokhale’s clerk, who is still alive, or the 
other Pleader who was engaged for the 
plaintiff in the First Class . Subordinate 
Judge's Court, viz., Mr. Shanker Laxman 
Joshi, Some explanation has been given 
by Mr. Thakor as to why this was not done, 
and it does appear that both the parties at 
onetime were thinking of examining Mr. 
Joshi, but eventually he was not called. I 
do not, however, attach very much import- 
ance to this omission for reasons I am now 
going to give. 

I do not think that the case of either party 
is really the whole truth. The Court cannot 
presume fraud and dishonesty. There 
must be something to justify a Court 
going to that length, and here the plaintiff's 
case involves the conclusion that his Pleader 
was guilty of doing important things 
without the authority and knowledge of 
his client and that he has practically forged 
documents by getting thumb-impressions 


from the plaintiff on the representation © 
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thaf they were wanted for a certain purpose 
and using them for another, viz, in order 
that they may purport to show the authority 
of his client for things which he knew were 
unauthorized. Surely, a Court of Law 
must hesitate before it comesto a conclu- 
sion of that kind. There is nothing in 
the evidence to suggest any satisfactory 


Teason why Mr. Gokhale should have been 


guilty of such conduct. On the other hand, 
there is a suggestion which, during the 
course of the arguments, I put to the 
learned Counsel, and which, to my mind, 
is consistent with the admitted facts of the 
case. 


There was this dispute as to whether 
the sale deed was an actual sale or merely 
a mortgage transaction. Itseems to me 
that there is an obvious explanation of 
these documents being in existence, viz., 
an actual award about the dispute on a 
stamp paper which admittedly bears the 
plaintiff's thumb-impression, the application 
made by two Pleaders for filing the award 
under vakalatnamas bearing the plaintiff's 


- admitted thumb impression in two places, 


and the application that in view of this 
award the Saswad suit was withdrawn by 
the plaintiff. Thisis that the parties had, 
in fact, come to an agreement on the 
matters in dispute. They had settled 
terms which are recorded in this so-called 
award, and they adopted this procedure of 
having a fictitious award deliberately. A 
reasonable explanation is forthcoming for 
it, viz., that the agreement involved the 
payment by the plaintiff to the defendant 
of a sum of over Rs. 5,000, so that the 
Second Olass Subordinate Judge could not 
passa decree in terms of a compromise for 
paymentof thatamount, which was beyond 
the pecuniary limits of hisjurisdiction. I will 
not say that there would necessarily be 
illegality, see Ambadas Harirao Karante v, 
Vishnu Govind Baramanikar (1); but, at 
any rate, there would have been a possibility 
of complications and difficulties if a simple 
compromise had been recorded in the 
Saswad suit. lt seems to me that Mr. 
Gokhale, the plaintiff's Pleader, might 
well have advised hisclient that the safer 
course to take would be to go through the 
form of having a reference to arbitration 


- and an award, and then to make a separate 
` application in a Court having jurisdiction 


1) 100 Ind. Cas. 109; 50 B. 839; 28 Bom, L. Ri 1461; 
A.L R. 1927 Bom. 83. p i 
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with regard to tho pecuniary amourt 
involved, viz, in the First Class Sub- 
ordinate Judge's Court, Poona, to file the 
award and have a decree passed in its 
terms. The other party's Pleader might 
equally consent to thiscourse. It was not 
an essentially dishonest arrangement, for 
it was one upon which the parties had in 
fact agreed and thereis nothing to suggest 
that it was an unfair arrangement. It is a 
device that can of course be abused, as it 
has often been in order to defeat the pro- 
visions of the Dekkhan Agriculturists’ 
Relief Act. This is referred to in para. 2 
of Chap. Vl of the Manual of the High 
Court Circulars at page 191; but the present 
is not a case of that kind. This theery 
explains the withdrawalofthe Saswad suit 
and also is consistent with the evidence of 
the defendant that he did, in fact, receive 
a payment of Rs, 614 from the plaintiff 
after the award had been passed, which is 
corroborated by the admission of the 
plaintiff that he had paid him Rs. 1,000 or 
less in 1924, lt also explains the arbitra- 
tor's evidence. As to his reliability, I differ 
entirely from the Subordinate Judge. I 
think that this gentleman, who is a Vani, 
having no connection with either of the 
parties, and is described by the Subordinate 
Judge as one of the well-to do merchants of 
Saswad and Kopergao, should not lightly 
be assumed to be a person who would 
. falsely side with the plaintiff in a diepute 
of this kind and perjure himself. On the 
contrary, I believe he has frankly told 
the truth, and that both the defendant and 
the clerk, Sadashive, in trying to make out 
that there was a genuine reference to 
arbitration,a genuine hearing by the arbitra- 
tor and a genuine passing of an award, are 
telling lies. Therefore, I agree with the 
view taken by the lower Court that the 
plaintiff has not proved that this award 
transaction and the subesquent apflica- 
tions in the First Olass Subordinate 
Judge's Court and in the Saswad Court, 
were all without his knowledge or authority. 
I do not believe that allegation, and | 
think itis a case merely of the plaintiff, 
afterhe had consented to these arrange- 
ments, going back upon his word, 
Accordingly, on the facts, I see no sufficient 
reason to differ from the conclusion of the 
lower Court that the plaintiff had not made 
out his case of fraud on which he asks 
the Court to interfere with the award 
decree, Bat, of course, my reasons for that 
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view are very different from those of the 
lower Court. 

Mr. Thakor urges that, even if that view 
is adopted, yet the plaintiff has a right to 
have the decree set aside. So far as this is 
based oa the contention that the decree 
was passed without jurisdiction, it is a 
point with which I shall deal later. So 
far as it is based on any suggestion that on 
the facts that I hold tobe probably true 
there was a fraud that would justify the 
setting aside of the award decree, I entire- 
ly differ. There are various grounds on 
which that conclusion can be based. There 
is, first of all, the rule that a party alleging 
one kind of fraud, on failure to prove it 
cannot setup another kind of fraud and 
try to geta decree on that basis: see, for 
instance, Abdul Hossein Zenail Abadi v. 
Charles Agnew Turner (2). Then, there are 
of course, the familiar rulings that a 
participator in a fraud, when that fraud is 
effected, cannot impeach the transaction 
on the ground of such fraud: see Ahmed- 
bhoy Hubibhoy v. Vulleebhoy Cassumbhoy 
(3) and Chenvirappa v. Pattappa (4). In 
any case, there could not be said to be a 
fraud here, except in the sense that both 
parties colluded to keep the Court at 
Poona in ignorance of the fact that a suit 
between them was pending in the Saswad 
Court. But, that, in itself would not be 
sufficient ground for setting aside the 
judgment of the Court below. Even 
supposing that the cage could not be said to 
fall within the rulingsI have referred to 
about fraud, the plaintiff is not entitled to 
set aside the collusive decree, because as 
held in Chenvirappa v. Puttappa (4) a 
patty toa collusive decrée is bound by it 
except possibly when some other interest 
is concerned that can be made good only 
through his. That is not a case which 
arises here. But, in truth, this conspiracy 
of silencs cannot, I think, be described as 
“collusion” in the sense, ‘in which the 
word is used in connection with judicial 
proceedings, viz, a secret agreement 
between two persons that the one should 
institute a suit against the other in order 
to obtain the decision ofa judicial tribunal 
for some sinister purpose, or even in the 
wider sense ofa deceitful agreement or 
compact between twoor more persons to 


(2) 11 B. 620; 141. A. 111; 5 Sar. P, O. J, 
6 B. 703. ° pease eee Ese 
4) 11. B. 708. i 
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do some actin order to prejudice a third 
person or for some improper purpbse (See 
Ameer Ali's Law of Evidence, 8th Edition, 
page 417). In the present case though 
there was a conspiracy to deceive the 
Oourt,I do not think that there was a 
sinister or improper purpose within the 
meaning of those definitions. 

Mr. Thakor has, also, fallen back upon 
the point of law which is indicated in 
ground No. 15 of the memorandum of 
appeal, although he has rather altered if in 
his argument. That ground says:— 

“ The alleged reference and award having 
been admittedly alleged to have been made 
during the pendency of a suit in Oourt 
should have been held to be illegal and the 
decree based on such an award should have 
been set aside." 

This contention, at any rate, is supported 
to this extent that in the Full Bench case of 
Chanbasappa Gurushantappa v. Baslingayya 
Gokurnaya (5) it was held by all the three 
Judges that para. 20 of Sch. II of the 
Oivil Procedure Code, under which the 
award and subsequent application could 
only be justified, does not apply to 
arbitration in pending suits, but con- 
templates only a reference to arbitration 
where there is no pending suit covering 
the matters in dispute referred to arbitra- 
tion.’ That also was the view that was held 
by Macleod, O., J., and myself in Manilal 
Motilal v.Gokaldas Rowji (6). Therefore, it 
may be said that there was no proper 
reference or award upon which the First 
Olass Subordinate Judge had jurisdiction 
to passa decree in terms of the award. 
It was contended further that the decree is 
absolutely illegal and being without 
jurisdiction should be set aside, although 
that is not a ground upon which the plaint- 
if asked the lower Court todo this. On 
the other hand, Mr. Coyajee, among other 
arguments, has contended that this objec- 
tion does not really make the award or 
decree an illegality, but only constitutes 
an irregularity; and he has drawn our 
attention to what has been laid down in 
Vishnu Sakaram Nagarkar v, Krishna Rao 
Mulhar (7) viz., that where jurisdiction in 
the subject-matter exists, requiring only to 
be invoked in the right way, the party who 


(5) 103 Ind, Cas. 516; 51 B. 908; 29 Bom. L. R. 1254; 


“R. 1927 Bom. 565. 
"a 59 Ind. Cas. 53; 45 B. 245; 22 Bom. L, R. 1048. 


(7) 11 Bom, 153. 
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ehas invited or allowed the Court to exercise 
it in a wrong way, cannot afterwards 
challenge the legality of the proceedings 
due to his own invitation or negligence. 
This argument is supported, at any rate, to 
this extent that on the face of them, the 
papers, viz., the application to file the award 
and to have a decree passed in terms of it, 
and the further exhibits such as the defend- 
ant’s written statement, contained nothing 
to show that the First Olass Subordinate 
Judge had not jurisdiction to pass the 
decree he did. The reference to arbitration 
and the award had taken place within the 
jurisdiction of the Oourt, the parties 
resided within its jurisdiction, and the 
pecuniary value of the decretal order 
was also within jurisdiction. The 
only thing, which can be said 
to have deprived the Oourt of jurisdiction 
is the suit in the Saswad Court, which was 
a matter which both the parties deliberately 
did not bring to the notice of the Subor- 
dinate Judge. On the other hand, that 
suit was not actually pending at the date 


of the decree, . because it had been 
withdrawn on April, 17, 1923, where- 
as the decree was passed three 


days later. But, in my opinion, it is 
not necessary for the purposes of this case 
to decide whether the passing of the decree 
was entirely illegal or was merely an 
irregularity. The plaintiff comes to us and 
asks for certain relief. We have to consider 
whether that relief should be granted, and 
in deciding such a question we are not 
confined merely to the point whether in 
strict law the decree was passed without 
jurisdiction. Weare a Court of Equity as 
well as a Court of Law and we 
are not bound to give relief to 
the plaintiff. It is not a case where he 
comes to us as a Court of Appeal or 
Revision in regard tothe award-decree of 
the First Glass Subordinate Judge. In 
that case, of course, if the- decree were 
shown to be without jurisdiction he would 
be entitled to consequential relief. But, 
in the present case, he asks us to interfere 
in separate legal proceedings on a ground, 
which suffers not only from the weakness 
of not having been placed before the lower 
Court, but also from the weakness that the 
plaintiff is basing his claim upon a ground 
of objection which he himself deliberately 
kept from the Court that passed the decree 
in question. In fact he himself made the 
application to the Court to file the award 
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“and pass a decree accordingly. The case 
is one which falls within the principle in 
pari delicto potior est conditio possidentis 
which was applied, for instance, by Sir 
Lawrence Jenkins in Sidlingappa v. Hirasa 
(8). This is also a case falling under a 
similar maxim allegans contraria non est 
audiendus. Plaintiff represented to the 
Court of the First Olass Subordinate 
Judge, Poona, that it had jurisdiction. 
He obtained a decree upon that representa- 
tion and now he wants to go back upon it 
and urges the contrary, ziz., that the Court 
had no jurisdiction. Therefore, upon 
general grounds of equity, I think thisis 
clearly a case in which we should not 
interfere with the lower Uourt's decree. . 

I may add that the contention seems to 
me to raise other questions of res judicata 
and estoppel, which might elso be found 
to bar theclaim. Thus itis alleged that 
the plaintiff in fact acted upon the award 
and got the defendant to give him posses- 
sion of the land in suit; in that case 
he is probably estopped from rais- 
ing this particular plea, see, for instance 
Brij Mohan Lal v Shiam Singh (9) and Gauri 
Shankar v, Ganga Ram (10) referred to in 
Ameer Ali’s Lawof Evidence, &th Edition 
at page 855. The latter was a case 
where one of two plaintiffs joined 
with the defendant in an applica- 
tion to the Court for the case to be referred 
to arbitration. On the next day the other 
plaintiff (one G R) made an oral applica- 
tion before the Vourt to the effect that he 
accepted} the arbitration. The arbitration 
lasted for over a year and G R conducted 
the proceedings throughout on behalf of 
the plaintiff. An award was duly filed 
but G R objected to it on the ground that 
he had not signed the original application 
to the Court for an order of reference. It 
was held that G R was estopped by his own 
action from raising any objection as t¢the 
legality of the arbitration proceedings on 
account of the want of his writing. This 
question would involve the taking of 
further evidence, because there is a dispute 
whether or not the plaintiff gotpossession 
under the award. If necessary, there would 
have to bearemand to have evidence taken 
on that point. But, in view of the general 
considerations I have relied upon, I think it 


(8) 31 B. 405 at p. 411: 9 Bom. L. R. 542. 
(9) 24 A. 164; A. W. N. (1901) 208. oe 
(10) 52 Ind. Oas. 859; 77 P. R. 1919. 
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is unnecessary to go into this point of 
estoppel. 

Then, as to the question of res judicata, 
no doubt the judgment and decree of the 
First Class Subordinate Judge may be 
said to be entirely without jurisdiction, and 
that would ordinarily prevent any plea of 
res judicata arising from them, as was for 
instance laid down by tbe Privy Council 
ia Toronto Ry. Co. v. Corpration of the 
City of Toronto (11). But, on the other 
hand, there isa possibility that the case 
might fall under tho general principle 
illustrated by Ribble Joint Committee v, 
Croston Urban Council (12) which is sum- 
marized in Halsbury’s Laws of England 
Vol. KIH, Art. 491, at pages 353-354, ag 
follows :— 

“The absence of a condition necessary 
to found the jurisdiction to make an order 
or give a decision, deprives the order or 
decision of any conclusive effect; but it is 
otherwise where the order is good on its 
face and the Oourt adjudicating has 
jurisdiction to determine the existence or 
not of the condition, and the party denying 
its existence has neglected his opportunity 
of raising the objection at the hearing,” 

In the present case the defect of jurisdic- 
tion only arises out of the pendency of the 
Saswad suit at the time of the arbitration 
proceedings. Plaintiff had an opportunity 
of drawing the Oourt’s attention to that 
and getting it to determine whether it had 
jurisdiction or not. Bat, leaving this aside 
the general principles of equity that I 
have stated are clearly applicable to 
the present case and justify a refusal to 
interfere with the decree of the Oourt 
below. For these reasons I would dismiss 
the appeal with costs. 

Murphy, d.—Thereis a decree of the 
First Olass Oourt, Poona, in Suit No, 248 
of 1923, based on an award made by an 
arbitrator on February 24, 1923, by which 
the plaintiff in the case is directed to pay 
Rs. 6,000, in yearly instalments of Rs. 2 00) 
and to take possession of some land in 
dispute. By the present Suit No, 540 of 
1924 the plaintiff sought a declaration 
that this decree made on the award under 
para. 20 of the Second-Schedule of the 
Qode of Civil Procedure is null and void 

The facts underlying the first suit were, 


11) (1904) A. O. 809 at p. 815; 73 L. J.P. O. 190. 
rag 774; 91 L. T. 541. 0. 120; 20 
Ko (1897) 1 Q. B. 251; 66 L. J.Q. B. 384; 45 W.R. 
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that plaintiff had exesuted a sale-deed on 
April 7, 1921, conveying some of hig land 
to defendant for Rs. 5,500. His conten- 
tion has been all along that this sale-deed 
really represented a mortgage transaction. 
The defendant first filed a Suit No. 450 
of 192i, against the plaintiff for posses- 
sion of the land. By the decree in that 
suit possession was ordered to be given, 
but, plaintiff was allowed four months in 
which to file an account suit in the Saswad 
Court. He accordingly did so, this suit being 
No. 425 of 1922, While this second suit 
was pending, according to the defendant, 
there was a reference of the matters of 
difference in it to the arbitration of Mr. 
Shedge, the reference probably being 
made on February 24, 1923. The original 
reference is not forthcoming, but Mr. 
Shedge, in accordance with. it, made an 
award in the terms already mentioned, at 
the beginning of this judgment. 

On March 8, 1923, an application was 
made purporting to be by the plaintiff, 
in the First Olass Oourt of Poona, to file 
the award and to have a decree passed in 
its terms, Proceedings went on in the 
First Class Court and a decree was pass- 
ed in terms of the award on April 20, 
1923. Meanwhile, an application was made 
to the Saswad Oourt, and the pending 
account suit there was withdrawn. 

Plaintiff's case, as developed in the 
original Court, was that he had never 
really been a party to any reference, or 
to an award, or to the application to file 
the award in Court and to have a decree 
passed in its terms, and” that all these 
proceedings were a fraud upon him. The 
Pleader who was employed in the refer- 
ence, Mr. Gokhale, has since died, and 
though his clerk was available as a 
witness, he was not examined. The Pleader 
employed in the First Class Court by 
plaintiff, Mr. S. L. Joshi, has also not 
been examined. 

The arbitrator Mr. Shedge has been 
called as a witness. He has largely sup- 
ported the plaintiff, in his allegations that 
the award was a sham. On the other hand, 
the writer of the award gave evidence to 
the effect that it was a genuine one, as 
did the defendant. Mr. Shedge has been 
disbelieved, and so has the plaintiff, and 
the suit has been dismissed. On the facts, 
the plaintiff's case cannot, in my opinion, 
stand. 1t is not possible to believe that 
the late Mr Gokhale, a Pleader against 
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whom nothing is alleged, lent himself to 
a fraud for no particular reason. Plaint- 
iff's explaaation that Mr. Gokhale «got 
him to thumb-impress blank sheets of 
paper, and that these were used for the 
subsequent fabrications, is incredible, and 
he has not dared to cite Mr. Joshi, his 
own Pleader, in the Poona Court as a 
witness. There is also evidence to show 
that he bought a stamp paper of the 
value of Rs. 20; and one of annas eight, 
about the date of the reference and award, 
and that he later obtained a copy of the 
award which he subsequently annexed to 
his plaint in this suit. 

Looking at the probabilities of the case 
as a whole, on the testimony given and. 
the admitted facts, I believe that plaintiff 
has not made out the facts he has pleaded. It 
is impossible to believe that all these pro- 
ceedings including the buying of thestamps, 
the application in the First Oiass Court and 
the withdrawal of the pending suit in 
the Saswad Court, were carried out by his 
Pleaders without his knowledge and con- 
sent. There is no reason for imputing 
dishonesty to these Pleaders, or for thinking 
that they or their clerks were all involved 
in a conspiracy to swindle the plaintiff. 
Whether there was an actual award, or not, 
was also disputed; but I think, on the 
probabilities, that though the award may 
have had something in it of the nature of 
a compromise, it really granted the kind 
of relief likely to be.sought by each of 
the parties. If, as plaintiff has all along 
claimed, the sale-deed of 1921 was really 
in the natureiof a mortgage, what plaint- 
iff wanted was possession of his three fields, 
and what the defendant needed was profit 
on his money, and the award actually gives 
such relief in each case, with the advantage 
of instalments. On the facts, I believe - 
that plaintiff was a party to the arbitrator’s 
proceedings, though these were perhaps 
more in the nature of formalities to give 
an already agreed to arrangement the 
legal form of an award, rather than a 
contest on the questions at issue, and it 
is likely that this is the explanation of 
Mr. Shedge's evidence, in which the in- 
formalities have been exaggerated. In any 
case I cannot accept the plaintift's 
allegation that there was no refer- | 
ence and no award of which he was 
aware, and that he had no cognizance of 
the progeedings. Neither can 1 believe 
that he did notengage Mr. Joshi of Poona 
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to put through the proceedings which ended 
in the passing of the decree on the 
award. 

I agree with the learned Subdrdinate 
Judge in finding that no ground for 
granting the declaration sought has been 
made out in so far as this question was 
discussed in the original Court. ; 

But the appeal has also turned to a 
great extent on another question raised in 
the fifteenth of the grounds of objection 
in the memorandum of appeal. It is:— 

“15, The alleged reference and award 
having been admittedly alleged to have 
been made during the pendency of a 
suit in Court, should have been held to 
be illegal and the decree based on such 
an award should have been set aside.” 

Now, it has been held by a Full Bench 
of this Oourt in Chanbasappa Gurushan- 
tappa v. Baslingayya' Gokurnaya (5) 
that -where in a suit parties have 
referred their differences to arbitration 
without an order of the Court, and an 


award is made, a decree in terms of such. 


` an award can be drawn up under O, XXIII, 
r.3 but not otherwise, and it has been 
held in the course of the judgments. in 
that case, that para. 20 of the Second 
Schedule would not apply to such an 
award. The facts here were that the 
arbitration proceedings went on while 
the suit in the Saswad Court was pending, 
and that the suit was not withdrawn until 
April 17, 1923, that is three days before 
the decree was passed on the award. It 
has, in consequence, been argued that 
this decree was made without jurisdiction. 
The question was raised for the first time 
in this Court, which makes it from some 
points of view difficult to decide, since it 
“is possible that evidence might be available 
on several of the points involved. 


Primarily, I think, that the reference. 


andaward in themselves involve no 
illegality. “There is nothing to prevent the 
parties toasuit settling it out of Court 
either by compromise or by means of an 
award,and a Full Bench case already 
quoted holds that such an award may form 
the basis of a decree under O. XXII, r. 3. 
But that ruling decides by implication that 
if such a settlement is arrived at the 
machinery of para. 20 ofthe Second Sche- 
dule, is not available to the parties to such 
an award, and here it was this machinery 
which was-used. But does it follow that 
after resorting to the use of this procedure, 
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plaintiff can be allowed to challenge the result 
—theaward decree—a decree which, on the 
facts, he himself invited the Oourt to make, 
and which it is now urged he has acted 
en, having admittedly paid Rs. 614 of the 
first instalment due under it; and itis 
allegsd—though of this there is no proof— 


‘taken possession of the fields in accord- 


ance with its terms. I think that for 
several reasons, he cannot be allowed to 
do this. For one thing, if fraud there 
was,inthe form of inducing the First 
Class Court to pass an irregular decree, 
plaintiff himself was responsible for it, for 
in his application to file the award, the 
fact that a suit including the subject- 
matter of this dispute was pending in the 
Saswad Court, was suppressed. He cannot, 
I think,now come and plead it as a 
ground for relieving him of the result of 
his own disingenuous action in mislead- 
ing the Court. ; ; 

Mr. Coyajee’s argument on this point 
was, mainly that there was no rule of law 
or of equity which allows a Court to set 
aside a decree obtained in the circum- 
stances of this particular one that is, that 
a decree can be vacated on the ground 
that itis irregular, and has referred us to 
Halsbury’s Laws of England, Vol. XVIIL, 
page 216, and the principle referred toin 
the same author’s Vol. XIII, at page 491. 
He has also referred us to the cases re- 
ported in Nanda Kumar Howladar v. Ram 
Jiban Howladar (13), Timmana v. Pui- 
abhata (14), and Mahomed Golab v. Mahomed 
Sulliman (15), and to s. 44 of the Indian 
Evidence Act, by which a decree can be 
avoided on certain grounds but cannot be 
set aside. 

After giving all these cases my most 
earnest consideration I agree “with the 
learned Chief Justice in thinkiug that it is 
not necessary for us to decide whether 
the Firat Class Oourt’s decree really was 
made without jurisdiction or not, and that 
it is sufficient to base our refusal to inter- 
fere which the lower Court’s decree, on the 
equitable ground that where the plaintiff 
has himself, by a suppression of facts, 
caused an irregularity in the exercise of 
the Uourt's jurisdiction, itis not proper 
to allow him afterwards to come and to 
challenge the decree so obtained by him 


(13) 23 Ind. Gas. 337; 41 0, 990 at p. 999; 180, W 
N. 681; 190. L. J. 457. 

(14) 2 Bom. L. R. 90. 

(15) 210. 612, 
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on that very ground, because it would now 
suit him to get rid of this decree, since he 
has obtained all or some of its benefits, I 
agree that the lower Court’s decree should 
be confirmed and that the appeal should 


be dismissed with costs. 
A. Appeal disimissed, 
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JupGmMEnt-DEBToRS—APPSLLANTS 
VETSUS 
RAM SARUP—Dsorns-HoLDER— 
RESPONDEKXT. 


Civil Procedure Code (Act V of 1908), O. XXI, v.2 
—Execution of decree—Inchoate agreement to adjust 


—No bar to execution. i 
'An inchoate agreement to adjust cannot be pleaded 


as a bar to execution., f À 
Ramakrishna Kadirvelusami Naicker v. Eastern 


Development Corporation, Ltd. (1), followed. 
Miscellaneous first appeal from the orderof 
the Senior Subordinate Judge, Delhi, dated 
the 12th April, 1928. 
Mr. Bishen Narain, for the Appellants. 
Messrs. Kishen Dayal and Bhawani Singh 
Puri, for the Respondent. 
-  JUDGMENT.—As the result of a 
compromise decree the appellants were 
obliged to pay instalments of Rs, 1,000 
every quarter, the first instalment being 
payable on 31st August, 1927. Itis admitted 
that only one instalment has been paid, 
and that was on 30th November, 1927. 
Thethird instalment was due on 29th Feb- 
ruary, 1928, It is clear, therefore, notwith- 
standing the contention of the appellants’ 
‘Counsel to the contrary, that there has 
been a default of two consecutive instal- 
ments; and indeed, a third default has 
occurred since then. According to the 
decree a default in two consecutive in- 
stalments entitles the respondent to take 
out executien for the balance. 
The appellants, however, set up an 
agreement in adjustment, but the law 
provides that inchoate agreement to ad- 
just cannot be pleaded as a bar to execu- 
tion—vide,& gs Ramakrishna Kadirvelusami 
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Naicker v. Eastern Development Corpora- 
tion, Ltd. (1). 

The respondent has applied for the arrest 
of the appellants and the decree does not 
prevent him from -applying that remedy. 
The property mentioned in the decree was 
in the nature of collateral security and the 
decree itself was a personal one, the suit 
having been instituted on the footing of 
a promissory note. Therespondent is not 
in any way bound to proceed against 
the secured property, if he does not choose | 
to do so. In this respect there is no 
difference between the decree and the com- 
promise on which it was based. 

The appeal fails and is dismissed with 
costs, 

R. L. Appeal dismissed, . 

(1) 43 Ind. Oas. 537, 


MADRAS HIGH COURT. 
C1vit Revision Paerition No. 1543 or 1927. 
February 15, 1928. 
Present:—Mr. Justice Wallace. 
THIAGARAJA MUDALI 
AND ANOTHER—DEFENDANTS— 
PEr:TIONERS 
versus 
V. N. KOTHANDAPANI MUDAIALR— 
PLAINT:FEF— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXXII, r. 
11 (2)—Guardian ad litem, whether can retire by mere 
statement of intention to retire—Permission, whether 


can be refused. 

The word ‘retires’ as used in sub-s. (2)ofr. 11, O.- 
XXXII, Civil Procedure Oode, imports the conditions 
of a retiral set out in sub-s. (1) and the permission 
of the Court is necessary before a guardian ad litem 


can retire. [p. 239, col. 1.) hae ; 
The Court, on such an application, is not bound to 


grant permissionto retire. It has an option of refus- 


ing it {a proper case. [p. 239 col. 2.] 
Narender Singh v. Chatrapal Singh (2), followed. 
Lank Ramaswami v. Lank Lakshmana (1), referred 


to 


Petition, under s. 115 of Act V of 1908 
and s.107 of the Government of India 
Act, praying the High Court to revise the 
order of the Court of the Subordinate 
Judge, Vellore, dated the 13th July, 1927, 
and passed in I. A. No, 412 of 1927 in 
O.B. No. 57 of 1925. 

Mr. P. S. Narayanaswami Ayyar, for the 
Petitioners. 
Mr. B:C. Seshachala Ayyar, for the Re- 


spondent. . 
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JUDGMENT.—The short point arga- 
ed in this Oivil Revision Petition is whe- 
ther it is open to a Court torefuse to permit 
a guardian ad litem to retire from a case. 
The petitioner argues first, that the mere 
statement by the guardian that he wishes 
to retire is tantamount to a retiral and 
that after that statement he remains no 
longer a guardian; and secondly, that even 
if he cannot actually retire without permis- 
sion of the Court that permission cannot 
be refused. 

As to the first point, the petitioner 
relies on the wording of O. XXXII, r. 11 
(2) arguing thatthe phrase used is merely 
‘‘retiresand not ‘retires with permission’; 
but the phrasein this sub-section of the 
rule must be subject to the foregoing 
sub-section, and ‘retires as used in sub-s. 
(2) must import the conditions ofa rétiral 
set out in sub-s. (1) 

As to the second point, petitioner argues 
that “may permit’ is equal to ‘shall permit’ 
and that the rule is mandatory. I am 
not able to accept that contention. If 
the Court had no option it was unneces- 
sary to insert any rule about the permis- 
sion of the Court, since the retiral took 
place whatever the Court did or did not 
do. Some meaning must be read into 
the word ‘permission’ and to say that 
permission cannot be refused is tanta- 
mount tosaying that no permissionis neces- 
sary, It is significant that the word ‘shall 
is used inthe sub-section which indicates 
that the word ‘may’ was purposely used 
in sub-s, (1). Itis also easy to see why 
permission ofthe Court is necessary. Lf 
the mere statement by the guardian that 
he wishes to retire puts an end to his 
guardianship, the trial of cases would 
be continually hampered by guardians 
retiring whenever they saw the case was 
golag against them, in order to postpone 
judgment and decree as long as possible. 
The Legislature has, therefore, provided 
- that a guardian cannot throw over his 
duty athis own caprice. He must put 
forward before the Court satisfactory rea- 
sons for wishing to retire, in default of 
which he will not be permitted to retire, . 


„Petitioner is not able to-cite any ruling 
directly in his favour. Reliance is placed 
on Lank Ramaswami v. Lank Lakshmana 
(1) but that case seems to me rather 


(1) 9 Ind. Cas, 435; (1921) 1M. W.N. 98; 9%. L 
P, 333. , : 


PREM Nath v. BANA MAL. 
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against the petitioner's contention. Instead 
of ruling that the Court had no option 
to refuse to allow the guardian to retire, 
the Court went into the merits of the 
reasons for his wishing to retire and held 
that in the circumstances the best course 
was to permit him to retire, A case of 
the Allahabad High Oourt Bench directly 
against the petitioner is reported as 
Narender Singh v. Chatrapal Singh (2). 

The present case is very similar to the 
casein the Madras Weekly Notes. The lower 
Court has gone into the merits and held that 
the application to retire was not bona fide, 
That the Court has power todo and there 
is, therefore, no lack of jurisdiction or 
irregular exercise of jurisdiction. I, there- 
fore, see no reason to interfere and dis- 
miss the petition with coste, 

V. N, V. Petition dismissed, 
(2) 94 Ind. Oas, 340; A. I, R. 1926 All, 437. 





LAHORE HIGH COURT. 
Szoonp Oivit ArrgaL No. 203 oF 1928. 
June 16, 1928, 

Present:—Mr, Justice Coldstream. 
PREM NATH AND aNoTHER—DEFENDANTS—~— 
APPELLANTS 
versus 
BANA MAL AND oTHES8—PLAINTIFFS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 96, 0. XX, 
r. 11, construction of—Order refusing application 
for payment by instalments—Appeal, competency 
9 


No appeal lies against an order refusing to allow pay- 
ment of decretal amount by instalments where such 
order does not form part of the decree. 

Mohamed Ibrahim v. Subbiah Pandaram (1), 
relied upon. 

Bhup Chand v. Ude Ram (2), distinguished. 

The language of O. XX, r. 11, Civil Procedure Code, 
has been intentionally so worded as to make it clear 
that an order passed under that rule is to be regarded 
a5 a matter separate from the decree, unless it is 
deliberately incorporated by the Gourt in the 
decree. , 

Second appeal froma decree of the Dis- 
trict Judge, Gurdaspur, dated the 16th 
December, 1927, affirming that of the Sub- 
ordinate Judge, Second Class, Gurdaspur, 
dated the 7th November, 1927, 

Messrs. Shamair Chand and Qabul 
Chand, for the Appellants. 

Mr. A. R. Kapur, for the Respondents. 


JUDGMENT.—The appellants Mahant 
Ajudhia Nath and Mahant Prem Nath 
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“were sued by the respondents ia the 
Court of the Subordinate Judge, Second 
Olass, Gurdaspur, who passed a decree 
against them for Rs, 1,348-7 refusing to 
pass anorder allowing payment of decree 
to be made by instalments. Ajudhia 
Nath and Prem Nath appealed to the 
District Judge at Gurdaspur against the 
refusal of the trial Court to allow pay- 
ment by instalments. The learned Dis- 
trict Judge following Mohamed Ibrahim v. 
Subbiah Pandaram (1), a ruling bya Divi- 
sion Bench of the Lower Burma Ohief 
Court, held that no appeal lay against the 
order refusing payment by instalments, 
as it formed no part of the decree and 
had been passed under the provisions of 
O. XX, r. 1L of the Civil Procedure Code, 
and that the Oude does not provide foran 
apres against an order passed under that 
rule. aa 4 s 

Against this judgment Prem Nath and 
Ajudhia Nath have come to this Oourt 
with a second appeal, 

Mr. Shamair Chand who has argued the 
appeal is unable tocite any authority of 
any Indian Court in support of his con- 
tention that the order appealed against is 
incorrect inlaw. It is true that he can 
point to judgments suchas Bhup Chand v. 
Ude Ram (2) decided by a Division Bench 
of this Courtin which an appeal has been 
entertained against an order allowing the 
payment of a decree by instalments. But 
itis obvious thatan order of the latter 
kind must be incorporated inthe decree 
and form part ofit, and an appeal will 
lie against that decree. It seems to me that 
the language of O. XX, r. 11 of the Code 
of Oivil Procedure has been intention- 
ally so worded as to make it clear that an 
order passed under that rule isto be re- 
garded as matter separate from the decree 
unless deliberately incorporated by the 
Court in the decree it passed. My conclu- 


sion is that the judgment appealed against ` 


igs correct and I accordingly- dismiss this 
appeal with costs. 


R. L. Appeal dismissed. 


(1) 20 Ind. Oas. 673; 6 Bur. L. T. 133, 7 L. B. R. 


4 
(2) 66 Ind. Cas. 147; A.I. R. 1922 Lah, 355; 5 Lah. 
L. J. 135; 27 P. W, R. 1922, 
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* CALCUTTA HIGH COURT. | 
APPEAL FROM APPELLATE DHOREE No, 2343 
oF 1925, 

February 16, 1928. 

Present :—Sir George Olaus Rankin, 
Kr., Chief Justice, and Justice Sir Oharu 
Chunder Ghose, Kr, 

SARAT CHANDRA DEB AND OTHERS 
— DERENDANTS— APPALLANTS 
g VETSUS f 
DHARANI MOHAN ROY—Puatntise— 
RESPONDENT, 

Cess Act (IX of 1880), ss. 4, 41 (2)—‘Cultivat- 
ing raiyat, definition of—Person paying total rent 
of more than Rs. 100 in respect of several holdings, 
whether cultivating raiyat. . 

“A person whoholds two or more jamas paying a 
totàl rent of more than Rs. 100 is for the purposes 
of assessment under the Cess Act a holder of 
a tenure and not a cultivating raiyat, even though 
he does not pay a rent of more than Rs. 100 in 
respect of any individual holding. 

Appeal against a aecreeofthe Subordinate 
Judge, First Court, 24-Pergannas, dated the 
19th June, 1925, reversing that of the Munsif, 
Fourth Court, Diamond Barbou:, dated 
the 16th March, 1923. 

‘Babu Peary Mohan Chatterji (with him 
Babu Gurudas Mukherji), for the Appellants, 

‘Babu Mrityunjay Chatterjee (with him 
Babu Biraj Mohan Ray), for the Respondent. 


JUDGMENT. 

‘Rankin, C. J.—In this case, the 
appellants are interested in each of the 
29 tenancies under the plaintiff. The 
plaintiff brought his suit for extra cesses 
due to him from the defendants in the 
following circumstances: It appears that 
the plaintiff made a return as required 
under s, 17 of the Oess Act and in that 
return he described the defendants on 
the footing that they were cultivating 
raiyats within the meaning of the Oess 
Act. Thereupon, that return having been 
scrufinised by the Oollector, the Collector 
issued a notice under s. 24 upon the 
defendants requiring them to make a 
return. They said that they made a return 
and I am satisfied that, thereupon, action 
was taken by the Oollector to put the 
defendants’ names on the Cess Valuation 
Roll in Part III. It appears that they 
were described as tenure-holder No. 84 
and to that number the names of the 
defendants were supplemented. On that 
basis the plaintiff brought his suit, be- 
cause the plaintiff having hitherto got 
cesses ‘from the defendants on the foot- 
ing that they were cultivating ratyats ` 
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properly entered in. Part II of the Css 
Valuation Roll, now claims that as he 
has to pay Government cesses on the 
basis that these defendants were not 
cultivating raiyats, he was entitled to the 
balance from the defendants. These facts 
ara not disputed and the only question 
which is raised in this appeal is the 
important question whether or not the 
‘defendants come within the definition of a 
cultivating raiyat as used in s. 4 of the 
Oess Act (IX of 1880). 

Now, if one looked at the scheme of 
that Act, one would find in s. 41 that the 
amount of the cesses payable in respect 
of lands, depends upon certain things. 
One particular rate is payable by every 
holder of an estate. Then every holder 
of atenure has to pay to the holder of the 
estate or tenure within which the land held 
by him is included, the entire amount 
of the road-cessand public works cess 
calculated in a certain way. Every cultivat- 
ing raiyat has to pay to the person to 
whom his rent is payable one-half of the 
road-cess and public work cess calculated 
in a certain way. Toere can be no doubt 
that a person who isa cultivating raiyat 
can only ba assessed in a less onerous 
manner as regards rate than if he were 
a holder of a tenure as defined by the 
section, The question is whether the 
defendants come under the definition of 
“cultivating raiyats” and are entitled to 
the privilege of coming under the third 
clause of the section. 

Now the point is this, that these defend- 
ants are interested in 29 different jamas, 
the total rent of which amounts to more 
than Rs. 100. They say that they them- 
salves cultivate lands of each of those 
29 holdings. They say that as in repect 
of none of the holdings which they 
cultivate, they pay a rent exceeding Rs. LUO 
they are cultivating raiyats and, theréfore, 
although the total rent of the 29 such 
holdings exceeds R3. 10u they are entitled 
to the privilege of paying road-cess in 
the manner prescribed in tne third clause 
of s. 41. Now to my mind that is not 
so. One has to remember first of all that 
while these defendants may be ratyats and 
may actually do cultivation, that does not 
make them cultivating raiyats for the 
purpose of the Osss Act. A cultivat- 
ing raiyat, according to the definition in 
the Ast, means a person cultivating lands 
and paying rent therefor pot exceeding 
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Rs. 100 per annum. There is, therefore; 
no argument to be based upon the fact 
that these peoples’ holdings are raiyati 
holdings or upon the fact tuat they them- 
selves are cultivators. One has to see 
whether they come within the definition 
ofa “ Cultivating raiyat.” If they do not 
themselves cultivate, it is clear from the 
definition of a tenure-holder that they are 
treated by the Actas tenure-holders. For 
that purpose one has to make up one's 
mind whether or not persons may cultivate 
lands to a large extent and remain cultivat- 
ing raiyats, provided they hold the lands 
in separate holdings. The intention of 
the act is to look at all the lands the 
person in question caltivates and if he is 
a cultivator—a small cultivator—in the 
sense that his rent does not exceed 
Rs. 100 then he is given the privilege of 
a cultivating raiyat. Looking at the 
way in which the Act is framed it seems 
to me that it would be unworkable unless 
this act intended to have regard to tha 
total land which is cultivated by the 
individual claiming those privileges. It 
seems to me idle to make a maximum of 
Rs. 100 if that is to apply to an individual 
holding. It makes no’ difference to the 
policy of this Act whether a man has ten 
holdings or one holding. Tne object of 
the Act is not to compel pèople to sub- 
divide holdings unnecessarily. The act 
intended to treat leniently a person who 
is an actual cultivator of the soil, provide 
ed he is not paying a rent of more than 
Rs, 100 that being the limit within which 
that privilege can safely be granted. In my 
judgment the rent of Rs, 100 must be taken 
asapplied tothe whole of the land which is 
cultivated by the person in question. In 
this case we kaow that the defendants 
Cultivate lands, but for the lands they 
cultivate they pay altogether arent exceed- 
ing Rs. 100. I think, therefore, that the 
reasoning of the Subordinate Judge is in 
accordance with the intention of the 
Statute. He says: “No doubt cesses are 
assessed on lands, but in the case: of 
persons paying more than Rs. 100 as 
annual rent, the assessment is on the basis 
applicable to tenures.” When a person 
holds two jamas, paying a total rent of 
more than Rs, 100, he is for the purposes 
of assessment, a holder of a tenure: That 
seems to me to ba the correct determi- 
nation of the point in dispute in this 
case, The point is not particularly cleag 
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and, speaking for myself, 1 am much 
obliged tothe learned Vakils for their 
arguments. Jn my opinion the intention 
of the Statute is the intention which the 
ledrnéd Subordinate Judge imputes tothe 
Statute. In my opinion this appeal should 
be dismissed‘ with costs, 

~C. C. Ghose, J.—I agree. 

AL f ` Appeal dismissed. 
~ALLAHABAD HIGH COURT 

>.. BECOND CIvIL ArreaL No. 953 or 1925. 
aes June 6, 1927. - 

-< Present:—Mr. Justice Ashworth and ` 

È Mr. Justice Iqbal Ahmad. 
BALMUKUND AND ANOTEER— PLAINTIFPS— 


5, - APPELLANTS 4 
| Versus . 
TULA RAM AND otaexs—DErENDANTS— : 
RESPONDENTS. p? 


Religious Endowments—Right to collect offerings to 
deity of temple whether transferable—Transfer of Pro- 
perty Act (IV of 1882),s. 6—Mere possibility—Public 
policy—Res judicata—Transferability of rights to 
-offenings, whether question of law. ; : 

‘It cannot belaid downas a broad proposition of 
law that offerings made to a deity installed in a 
temple are inno case transferable. A distinction must 
be drawn between cases in which emoluments are 
attached to a priestly office, and the cases in which 
the offerings are made to a deity and the persons 
who receive the same have not to render services of 
a personal nature as a consideration for the receipt 
‘of the offerings, The emoluments of the former kind 
‘are not, in the-absence ofa-custom or usage to the 
contrary, ordinarily transferable, for the simple 
reason thatthey are inseparably connected with a 
priestly office and itiscontrary to public policy to 
allow such offices to be transferred to a person not 
competent to perform the worship, either by private 
sale or by sale in execution ofa decree. But when 
the right to receive the offerings made at a temple 
is independent of an obligation to render services 
involving qualifications of a personal nature, such as 
officiating at worship, such a right is transferable. [p. 
245, col. 1.] f A 
_ The right to receive such offerings is not a mere 
possibility andthetransfer of such right is not 
prohibited bys.6 (a) of the Transfer of Property 
Act.. [p. 246, col. 1.] 

Ahmad-ud-din v. Ilahi Baksh (9), followed. - 

i Puncha Thakur v, Bindesri Thakur (6), dissented 
rom. 

“The question whether or not the right to collect 
the offerings made to the deity installed ina temple 
is transferable is not apure question of law. The 
answer to the question must in every case depend on 
avariety of circumstances which can only be proved 
by evidence. [p. 244, col. 2. 

Second appealfrom a decree of the Dis- 
trict Judge, Moradabad, Jated the 8th April, 
1925, confirming thatof the Subordinate 
Judge, Moradabad, dated tke 9h of 
August, 1923. 5 


"BALMUKUND V. TOMA BAM, 


entitled 
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“Babu Peary Lal Banerji and Munshi 
Shabd Saran, for the Appellants. 

Manshi Narain Prasad Ashthana, for the 
Respondents. i 

JUDGMENT.—Tbis is a plaintiffs’ ap-. 
peal and arises out of a suit brought to 
recover asum of money alleged to be due 
to the plaintiffs on atheka given by them 
to the defendants for the collection of 
offerings to a certain deity installed in a 
temple, and for the cancellation of that 


.theka, and for a perpetual injunction 


restraining the defendantsfrom interfering 
with the plaintiffs’ right of making the 
collections themeelves., f 
The plaintiffs alleged that they were 
to 13/48th share of the offerings 
made at the temple and that, on 24th August, 
1918, they’ leased out the fsaid right to de- 
fendants Nos. 1 to 3, who executed a kabuliyat 
in favour of the plaintiffs on the same date, 
at an annual sum of Rs. 900 for a period of 
five years viz, from the beginning of 


August, 1918, to 31st July, 1923. The present 


suit was with respect to the amount to 
which the plaintiffs claimed to be entitled 
for the years 1921 and 1922. The plaintiffs’ 
case was that defendant No. 4 was a 
member of a joint Hindu family with 
defendants’ Nos. 1 to 3 and that defendants 
Nos. 1 to 3 kad taken ihe theka for the 
benefit and advantage of that family and, 
as such, all the four defendants were liable 
io answer the plaintiffs’ claim. The 
plaintifis further alleged that the defend- 
snts were habitual defaulters and, not 
having paid regularly the amount reserved 
by the leaseand the kabuliyat to the 
plaintiffs, had,in accordance with the 
conditions laid down in the kabuhyat 
and the lease, forfeited their rights as 
lessees. 

The suit was contested by defendants 
Nos, 1, 2 and 3 and each of them filed a 
separate written statement. 

Defendant No. 1 alleged that the lease 
was fictitious and was never acted upon, 
and that the plaintiffs themselves were 
never in possession of the templein ques- 
tion, and had no right to maintain the suit. 
Defendant No. 2 contested the suit on three 
grounds: (1) that he was a minor on the 
date of the execution of the lease and the 
kabuliyat and the contract evidenced by 
those documents was not enforceable 
against him; (2) that he derived no benefit 
from the lease nor was the lease executed 
for his benefit or for the benefit of the joint 
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family of which he was a member and (3) 
that the right to collect the offerings made 
at the temple are not transferable anda 
contract in respect of the said offerings is 
not enforceable and is forbidden by law. 
Defendant No. 3 also assailed the right of 
the plaintiffs to maintain the suit on the 
last two grounds mentioned above. 

The trial Court held that defendant No. 2 
had not attained majority on thedate of 
the execution of the kabuliyat and the lease 
and was not bound by the same, and that 
the offerings made at the temple were not 
transferable and, accordingly, the plaintiffs 
were not entitled to maintain thesuit. It 
further held that as the lease had not been 
produced it could not be said that it was 
genuine or valid. Itfurther held that the 
Tight to receive the offerings not being 
transferable, defendant No. 4 was not liable. 
On these findings that Court dismissed the 
plaintiffs’ suit., — i; 

The lower Appellate Court affirmed the 
deeree of the trial Court on the sole 
ground that the offerings were not trans- 
ferable and “the contract with the defend- 
-ants was void and the sale in favour of 
. the plaintiffs was void and they can obtain 
no decree from the Court in respect of 
their alleged right to collect these offerings.” 
and did not record any finding on the 
remaining issues framed by the trial 
Court. 

In appeal before us the decrees of the 
Courts below are assailed on three grounds: 
(1) That the plaintifis having previously 
obtained a decree on the basis of the very 
lease and kabuliyat, the validity of which 
was in issue in the presentsuit, the ques- 
tion of the defendants’ liability under 
those documents was res judicata and 
barred the defencenow raised by tne defend- 
ants; (2) that the plaintiffs’ title to 
13/48th share of the offerings as an auction 
. purchaser cannot be questioned; and (3) 
that the right to collect the offerings was 
a transferable right and the agreement 
evidenced by the lease and the kabuliyat 
was perfectly valid. -In order to effectively 


deal with the arguments addressed to us itis ` 


necessary to state afew facts. 

The deity in question was installed by 
one Asa Ram, and Asa Ram and his descend- 
ants received the offerings made to the 
deity by devotees resorting to the temple, 
One of the descendants of Asa Ram 
mortgaged his right to receive 4 share of 
the. offerings to Dwarka - Das, father of the 
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plaintifi-appellants prior to the year 1874. 
Dwarka Das put that mortgage into suit 
and obtained a decree forsale on 16th June, 
1874. When Dwarka Das proceeded to 
execute the decree the judgment debtor 
objected to the execution on the ground 
that the offerings made at the temple weré 
wagf and were not saleable in execution of 


the decree. That objection was disallowed 


by the Oourt on 13th May, 1879, and it. was 
held in that case, that the property in ques- 
tion was not wagf property and was saleable 
in execution of the decree. This order of 
the execution Court was upheld on appeal, 
on 5th December 1879. A similar objection 
was preferred by some relation of the 
judgment: debtor to the execution of the 
decree and that was also disallowed by the 
Court on 13th May, 1879. The right to 
receiveashare of theofferings was eventually 
‘sold in execution of the decree obtained 
by Dwarka Das and was purchased-by him. 
The judgment-debtor again objected 
to the sale on the ground inter alia that 
the offerings made atthetemple were not 
saleable in execution of the decree but the 
objection was overruled. h 
Thereafter in the year 1835 a suit was 
‘brought by some of the descendants of 
‘Asa Ram fora declaration that Dwarka Das 
had not acquired any right, by virtue of the 
auction-purchase made by him, to receive 
ashare of the offerings made to the deity, 
and for an injunction restraining Dwarka 
Das from receiving the same. It was 
alleged in that suit that the male descendants 
of Asa Ram always served the deity and 
managed the affairs of the temple; that no 
one else had a right to worship in that 


‘temple or receive the offerings made to the 


deity, that the right to receive the offerings 
was not transferable and that Dwarka Das 


‘acquired no right by the purchase made by 


him in execution of the decree of 1874. 
Dwarka Das contested that suit and one of 
the issues raised in the case was whether 
the offerings were dedicated for any charit- 
able purposes and whether they were 
transferable. The finding of the Court on 
that issue was as follows: 

“There is overwhelming documentary 
evidence to show that the co-sharers always 
treated the property as their exclusive 
property and mortgaged and sold it to the 
extent of their shares and thereby outsiders 
were induced to deal with the property.” 

On this finding the plaintiffs’ ‘suit was 


. dismissed, -The . unsuccessful . plaintiffs 
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appealed against the decree of the ¢rial 
Court and their appeal was dismissed on 
6th December, 1899, The learned Judge 
of the Appellate Court made the following 
observations in the course-of his judgment: 
, “I agrée with the Munsif that the offerings 
in dispute or the right to receive them 
cannot be treated as trust property.....More- 
over it is well-proved that the offerings 
have always been dealt with as absolute 
property of the membérs in possession, 
being transferred from time to time”. 

It further appears that a suit brought by 
one of the present plaintiffs for the 
recovery of money on the basis of a kabuliyat 
executed prior to the kabuliyatin dispute 
in the présént litigation was decreed ex 
parte against defendants Nos.1 and 3 on 
19th January, 1915. 


_ ibis also in evidence that the present 
plaintiffs had brought a suit on the basis 
of the kabuliyat and the lease now in 
dispute for recovery of the theka money 
against defendants Nos. 1 and3 and that that 
suit was decreed ex-parte on 21st March, 
1921, and the learned Counsel for the 
appellants contends that the ex parte decree 
obtained by the plaintiffs bars the defence 
now raised by the defendants in the suit 
giving rise to the present appeal. The 
learned Counsel for the respondents argues 
that the cause of action for the present suit 
being different from the cause of action on 
which the former suit was based, s. 11, Oivil 
Procedure’Odd, doés not apply and, further, 
that the question whether the right to 
collect the offerings is or is not transferable, 
being ‘a question of law the former decision 
cannot operate as res judicata in the present 
suit. He also points out that only defend- 
ants Nos, 1 and 3 ofthe present suit were 
defendants in the suit that was decreed ex 
parte in March, 1921, and the remaining two 
‘defendants ‘of the present suit not being 
‘parties to that litigation are not bound by 
the ‘decree in that-suit. 


Tithe managing member of the joint 
‘family ‘cdiisisting of the four defendants 
was a defendant in the former suit he 
would ‘be -deenied, in the absence of evi- 
den¢ée tothe contrary, to have been sued 
‘ina representative capacity, and the décree 
‘obtained against him would be binding on 
all the members of the family. However 
there is nothing in this case to show whether 
the managibg member of the family of the 
defendants was or was not adefendant in 
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thé former suit, and, therefore, it may be 
that the decree in that suit is not binding 
on defendants Nos. 2and 4 of the present 
suit. But in our judgment defendants 
Nos. 1 and 3 are now barred from contest- 
ing the plaintiffs’ suit on the ground that 
the right to collect the offerings made to 
the daity are not transferable. It was open 
to these defendants to contest the former 
suit on the ground that the offerings were not 
transferable and they having failed to 
make this matter a ground of defence in 
that suitare how barred from raising that 
plea. As already stated the former suit 
was based onthe very kabuliyat and the 
lease on the basis of which the present suit 
was brought andthe mere fact that the 
present suit isfor years different from the 
year for which the former suit was brought, 
does not entitle defendants Nos. land 3 to 
contest the present suit on a ground on 
which they could have contested the former 
‘suit but failed to do so. The plaintiffs 
could only be held entitled to a decree in 


the former suitif the right to collect the 


offerings was a transferable right and, 
therefore, the question of the transferability 
orotherwise of the right to receive the 
offerings was a matter directly and substan- 
tially ia issue in‘the former suit. It is clear that 
the plaintiffs and defendants Nos. 1 to 3 
were and are litigating under the same title 
in the former and ia the present suit, and 
the Court that decided the former suit 
was competent to try the present suit and, 
therefore, the case comes within the purview - 
of s. 11, Civil Procedure Oode. The ques- 
tion whether or not the right to collect 
the offerings made to the deity installed in 
the temple in question is transferable is 
nota pure question of law, In our judg- 
ment the answer to the question must in 
every case depend on a variety of circum- 
stancgs which can only ba proved by evi- 
dence. However, we need not pursue this 
matter further as in our judgment the 


plaintiffs are entitled to succeed on 
the other ground urged on their be- 
half. : 


Before proceeding to deal with the third 
point argued by the learned Oounsel for 
the appellants we may note that the learned 
Counsel for the respondents did not chal- 
lenge the title of the plaintiff-respondents 
as auction-purchasers and did noi support 
the decree of the Courts below on the ground 
that the sale in favour of the plaintiffs was 
yoid and, therefore, we are not called upon 
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‘to deal with the second point argued én 
behalf of the appellants. 


It now remains to consider whether or 
not the Courts below were rightin hold- 
ing that the right to collect the offerings 
made at the temple in question was not 
transferable. We area unable to subscribe 
to the broad proposition laid down by the 
Oourts below that in no case the offerings 
made to a deity installed in a temple are 
transferable. 


A distinction must be drawn between 
cases in which emoluments are attached 
to a priestly office, and the cases in which 
the offerings are made to a deity and the 
persons who receive the same have not to 
render services of a personal nature as 
a consideration for the receipt of the 
offerings. The emoluments of the former 
kind are not, in the absence of a custom 
or usage to the contrary, ordinarily trans- 
ferable, for the simple reason that they 
are inseparably connected with a priestly 
office andit is contrary to public policy 
- to allow such offices to be transferred to 
a person not competent to perform the 
worship, either by private sale or by sale 
in execution of a decree. As has been 
pointed out in Mancharam v. Pranshankar 
(1): “if such property were subject{to attach- 
ment and sale, the purchaser might bea 
Muhammadan or a Obristian, who would 
be both unwilling and incompetent to 
perform the service of the idol; and in the 
case of Dubo Misser v. Srinibas Misser (2), 
Mitter, J., further observed that he might 
be unfit to prəpare food for the idol 
NA A such an alienation toan improper 
person would defeat the object of the 
endowment, and in some CASes,.......,.... it 
might be inconsistent with the presumed 
intention of the founder of the endowment.” 


As the right to receive the offerings 
cannot be separated from the duty of 
officiating at the worship the law dis- 
favours the transfer of such emoluments: 
vide the cases of Rajah Vurmah Valia v. 
Ravi Vurma Kunhi Kutty (3), Durga Bibi 
v Chanchal Ram (4) and Srimati Mallika 
Dasi v. Ratanmani Chakervarti (5). 


6 B. 298. 
(2) 14 W. R. 409; 5 B. L. R. 617. 
4I. A. 76; 1 M. 235; 1 Ind. Jur, 134; 3 Sar. P. O, 
uth. P. O. J. 382 (P. C . 
. W. N. (1881) 124. 
493, 
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But when theright to receive the offer- 
ings made ata temple is independent of 
an obligation to render services involv- 
ing qualifications of a personal nature, 
such as officiating at the worship we are 
unable to ‘discover any justification for 
holding that such arightis not transfer- 
able. That the right to receive the offer- 
ings when made is a valuable right and is 
property, admits of no doubt and, there- 
fore, that right must, in view of the provi- 
sionsofs. 6, Transfer of Property Act, be held 
to be transferable, unless its transfer is pro- 
hibited by the Transfer of Property Act 
or any other law for the time being in 
force. It is maintained by the learned 
Counsel for the respondents that the right 
to receive the offerings is a “mere pos- 
sibility” of thenature contemplated by cl. (a), 
s. 6, Transfer of Property Act, and, therefore, 
is not transferable, and, further, that atrans- 
fer of the right to receive offerings made 
at atemple is void as being against public 
policy. The learned Oounsel has relied 
on the cases of Pancha Thakur v. Bin- 
deshri Thakur (6), Pancha Thakur v. 
Bindeswart Thakur (7), and Paragi v. 
Gaurt Shankar (8). The last-mentioned 
case is distinguishable. In that case the 
subject of the transfer was the right to 
receive gifts made by the worshippers at the 
temple to the officiating priest. In short, 
the right to receive the gift in that case 
was a right annexed to the office of the 
officiating priest and, therefore, the case 
came within the purview of the principle 
laid down in the cases noted above 
in which it was held that when the emolu- 
ment is attached toa priestly officeit is 
not transferable. 

The case of Pancha Thakur v. Bindeshri 
Thakur (6), undoubtedly supports the con- 
tention of the learned Counsel for the re- 
spondents. In that case it was held that 
a right to receive offerings from pilgrims 
resorting to a temple or shrineis inalienable 
because “the chance that future worshippers 
will give offerings is a mere possibility and 
as such it cannot be transferred.” 

If the learned Judges intended to hold 
that even if theright to receive the offerings 
is dissociated from a priestly office or from 
an obligation to render services involving 
qualifications of a personal nature, it is 


(6) 28 Ind. Cas. 675; 43 O. 28; 19 O. W. N. 580, 
(7) 37 Ind. Cas. 960. 
(8) 51 Ind. Cas. 86; 60 L, J. 157. 
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not: transferable, we, with all respeèt, are 
unable to agres with their decision. The 
right. to receive the offerings when made 
-js a definite. and fixed right and does 
not depend on any possibility of the nature 
referredto in.s. 6 (a), Transfer of Property 
Act. : Phe moment the offerings are made 
the’: persons” clothed with ‘the right are 
entitled. to appropriate the same, In short 
the, right to “receive - the offerings 
‘is not so uncertain, variable and limited 
as to pass out of the conception of law.” 
It ia true that the amount of the 
‘offerings largely depends upon thé surround- 
_ ing circumstances, viz., the number of vota- 
ries, their generosity and their charitable 
disposition, but the fact that offerings large 
or -small are bound to be made is a 
certainty and not a mere possibility of 
the nature referred to in s.6 (a), Transfer 
of Property Act, and, therefore, we are 
unable to hold that the transfer of a 
right to receive the offeringsis prohibit- 
ed: by s. 6 (a), Transfer of Property Act. 
The view that we take is in consonance 
“with the view taken in the case of Ahmad- 
ud-din, v. Ilahi Bakhsh (9).-In that case 
the validity of a gift to receive a fixed 
share of the offerings made ata Muhammadan 
shrine was upheld by this Court and it was 
observed that “the thing gifted in this 
case must beregarded as being the right 
of the donor to receive.a fixed share in 
the offerings after they have been made, 
and. tbis is an enforceable right in the 
sense that it is enforceable in law as against 
other co-sharers in the same.” 

There is no distinction between the 
right to collect the offerings made in a 
Muhammadan shrine and in a Hindu temple 
‘and if in one. case it is not a mere 
“possibility” and the right is transfer- 
able thereis no reason to hold that the 
right should not be transferable in the 
other. Inthe case of Sukhlal v. Bisham- 
bhar (10), a. mortgage bya Maha Brahman 
of his share in the britjajmani (that is 
pecuniary interest receivable by way of 
voluntary donation by virtue of his right 
to officiate at funeral ceremonies) was 
upheld. . Though the learned Judges 
in that’ case observed that “the 
offerings at a temple do not stand 
‘on the -same basis as remuneration which 
Maha Brahmans receive for the services 
they perform at Hindu funerals”, they 

(9) 14 Ind. Cas. 587; 34 A. 465; 9 A. L. J. 555. 

(10) 37 Ind, Cas, 661; 39-A. 196; 15 A. L, J, 41. 
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did not ‘point out the distinguishing 
features between the two and we are 
unable to discover any. No doubt in one 
case as in the other the amount of the 
remuneration or of the offerings depends 
on future events which may be more or 
less uncertain but the right to receive 
the same when those events happen is a 
definite right. There is no uncertainty 
about that right, The right is exercised, 
in the case of a Maha Brahman when he 
performs the funeral ceremonies and in the 
case of a right to receive the offerings 
made at a temple when those offerings 
are made. In the last mentioned case 
the contention that the right of a Maha 
Brahman was a mere possibility within 
the meaning ofs. 6 (a), Transfer of Property 
Act, was repelled by the learned Judges 
who decided the case. The case of Pancha 
Thakur v Bindeshri Thakur (6) was on 
an application for review re-opened and 
decided by the Patna High Court: vide 
Pancha Thakur v. Bindeswarit Thakur (7). 
One of the learned Judges was a party 
to both the decisions. It was held in that 
case that a transfer of the right to receive 
offerings made at a temple is void as against 
public policy. When the right to receive 
the offerings is unconnected with any office 
it is difficult to appreciate how a transfer 
of such a right offends against public 
policy. The right is a right to. receive 
some property thathas a marketable value 
and, in the absence of cogent reasons, one 
would suppose that the person getting such 
property has aright to transfer the same. 
If after the receipt of the property he 
can, without in any way violating public 
policy, transfer the same what difference 
does it make if he transfers the right 
to receive the same? It is immaterial 
to the public at large whether the heirs 
of the persons who installed the deity or 
transferees from them take the offerings 
for the obvious reason that neither from 
the one nor from the other they expect 
services in connexion with the temple. 
Tor the reasons given above we hold 
thatthe rights to receive offerings made 
at a temple when dissociated from priestly 
office are transferable. In the present 
case it was stated at the Bar that the 
descendants of Asa Ram received the 
offerings though they did not perform 


“the worship of the idol nor did any other 


necessary functions connected with it. 
That being so, the contention of; the 


. 
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defendants that the right was not trads- 
ferable ought to have been overruled. by 
the Courts below, 

We may further point out that in the 
present case the lease was in favour of 
the ‘persons who themselves had the right 
to collect the offerings and, therefore, there 
was nothing against public policy in em- 
powering them by the lease to collect 
offerings not only of their share but of 
the plaintiffs’ share us well. ~ i 

As observed above the lower Appellate 
Court has not decided the other issues 
framed in the case and as the decision of 
the lower Appellate Court was on a pre- 
liminary point and we disagree with that 
Court the only alternative open to us is 
to setaside the decree of the lower Appel- 
late Oourt and remand the case to that 
Court with directions to re-admit the 
appeal to its original number and to dispose 
of the same after deciding ‘the other 
points that call for determination in thé 
case, and we order accordingly. We leave 
it open to the lower Appellate Court’ to 
allow or not to allow the parties to adducs 
additional evidence on the remaining 
issues, The plaintiffs are entitled to the 
costs of this appeal. Costsof the Courts 
below will abide the result. eee 
A Order accordingly. 


CALCUTTA HIGH COURT. 
APPHAL FROM APPELLATE DROrRBE No. 700 
oF 1925. mas 
August 4, 1937. 

Present :—Sir George Olaus Rankin, 
Krt., Chief Justice, and Mr. Justice Mitter. 
SADHU KATHALIA AND ornzes— 

DEFENDANTS —APP&LLANTS 6 
Versus .- 

DHIRENDRA NATH ROY AND OTHERg— 

: PLAINTIFFS— RESPONDENTS. ` 
. Practice—Plaint—Impleading defendants against 
whom no cause of action is alleged in order to compel 
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hostile titleand pleading absence of cause of action’ 


in plaint—Inconsistent pleas—Specific 
(I of 1877), s. 42, scope of. 

If a Court finds that the plaintif has impleaded a 
large number of defendants as pro forma defendants 
against whom no real case is made out inthe plaint, 
it must before issuing summonses upon the defend. 
ants examine the plaint under Q. VII, Civil Proce- 


Relief Act 
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dure Codeand should reject the plaint.or return it 
for anfendment go ds to disclose some causé of action 
against the defendants. [p.248,cols1&2.] 

-It is an abuse of the process of the Court to allow 
a plaintiff toimplead as defendanis in a case persons 
‘against whom no cause of actionis alleged so as to 
compel all persons who had any mindto disclose or 
assert any adverse claim to come in and makea 
claim or ever after hold their peace. [p. 249, col.2.] 

H a summons is issued to a pro forma defendant in 
such a case the first thing which the pro forma de- 
-fendant should dois to apply at once to have the 
„plaint amended or to have his name struck out.. [p. 


249, col. 2; p. 250, col. 1.] f | 
But if a pro forma defendant whois served with 
“summons in such a case appears in and laysany 
claim adverse to the plaintiff, he cannot at the -same 
time contend that the plaint should be dismissed as 
it does not disclose any cause of action against him. 
[p. 250, col2.] bse h 
- A declaratory suit cannot be maintained against a 
person who has made no specific claim hostile to the 
plaintiff's interest and who hasin ne way asserted 
or formulated any claim of{a hostile character. 
ibid. ; 
l ot forma’ defendant is nota term which should 
‘ever appear in the cause title of any suitor proceed- 
ing. [ibid] | ai 
. Appeal against a decree of the District 
Judge, Faridpur, dated the 12th February, 
1925, modifying that of the Subordi- 
nate Judge of that District, dated the 17th 
December, 1923. | 
Mr. B. M. Sen (with him Babu Manmatha 
Nath Roy, Junior), forithe Appellants. - 
_ Baba Hemendra Chandra Sen (with him 
Babu Surendra Nath Bose, Senior), for the 


Respondents, NAH 
< JUDGMENT, 2 
Rankin, C. J.—This is a somewhat 
unusual case and a very good illustration 
of the .difficulties which are created for 
the lower Courts and which they themselves 
assist to create. The plaintifis are eight 
persons called :Roy who claim to bein- 
terested in a certain revenue-paying 
estate under the Collectorate of Jessore and 
to have in addition a kaimi mokurrari 
mourashi jote thereunder, in other words 
they claim to be entitled to the superior 
interest in the suit lands and the share 
they claimed is 13-annas 4-pies share. 
Among the many defendants there is a 
group of defendants described as co-sharer 
pro forma defendants who are entitled to 
the remaining share. The cause of action 
might be very simply stated. It is that 
six persons, one Erfanaddi and five others, 
whom [ may call the Bairagis having agreed 
on certain terms to become tenants of 
certain lands and to execute a kabuliyat 
refused to do so and by executing and 
causing to be registered a. false kabuliyat 
which the plaintiffs never accepted and by 
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-Béizing by force thé lands of schedule 
(gha) bécame trespassers whoni the plaint- 
` iffe are entitled toejéct. — i 
_ The plaintifis’ case is that thése six pər- 
.gons have put themselves into exclusive 
. possession of the properties of schedule 
(gha) and that they have no right or claim 
‘to bë in occupation as their tenabts. On 
-any ordinary principle such a suit would 
. Be brought against those six persons and 
those only, it being elementary that the 
propér defendants in an action of éject- 
, mentare thé persons in possession. That, 
. however, did not content these plaintiffs. 
Théy impledded apart from théir co- 
sharers 107 persons in addition to the six 
. persons who have been described in the 
cause title as principal defendants. These 
107 pérsons are described in the cause title 
.as pro forma defendants. When the plaint 
.16 examined .it contains no claim whatever 
for rélief against any of the 107 pro forma 
.defendants. It contains two statements 
with reference to them that havé any im- 
‘portance. One is that these 1U7 persons 
are or thatsomé of them are tenants under 
the plaintiffs of other lands. There is no 
suggestion that they are not perfectly law- 
abiding and. well-behaved tenants. The 
second is a statement that there was an 
arrangement by which these persons re- 
presented by one of their number made 
a bargain with the plaintifs and appa- 
rently with the principal defendants aleo 
that the plaintiffs would give them ten- 
‘ancy of certain other lands—the lands in 
schedule. (ga). The lands which the prin- 
cipal defendants are said to have tres- 
passed upon and the lands which these pro 
forma defendants are said to have some 
promise of tenancy in are different lands 
with the exception of two plots—plots 
Nos. 72 and 445. Of these two plots I 
shall say something hereafter. These two 
statements referring to the pro forma de- 
fendants are the only statements affecting 
them so far as Ican discover in the plaint 
and there is no explicit prayerfor any 
relief whatever at the end of the plaint 
so far as these 107 persons are concerned. 
In these circumstances before issuing sum- 
monses upon 107 persons one would have 
thought that the trial Court would have 
examined this plaint under O. VII of the 
Code of Civil Procedure and would have 
rejected or returned it for amendment so 
as to disclose some causé-of action. It 
may, however, be said that the plaint 
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which is somewhat complicated was difficult 
to understand and that such a summary 
proceeding was not thought desirable, 

It appears that summonses were issued, 
but no written statements were filed on 
behalf of these pro forma defendants. 
Sometime afterwards the plaintiffs com- 
promised with the principal defendants 
and the case came before the Court for a 
decreé. Asagainst the principal defend- 
ants thesuit was decreed in terms of the 
compromise. As against the absent pro 
forma defendants something which was 
supposed to be a decree was passed ex parte, 
It was a statement that as against these pro 
forma defendants the suit was decreed ex 
parte but it did not state what was decreed. 
It did not give any declaration even by 
reference as no amount of reference to the 
plaint will énable anybody to cee that 
anything in particular was asked for as 
against these pro forma defendants. What 
as against them was decreed and was 
supposed to be meant it is not easy to 
discover. Iam glad to say that I do not 
find that this decree was passed against 
the pro forma defendants for any costs. 
Thereafter several of these defendants 
applied to the Court for restoration of the 
case so far as they were concerned and the 
decreé as against them was set aside and 
they were allowed to file written statements. 
A written statement was put in oa their 
behalf in which they objected, first, that 
the plaint disclosed no cause of action 
against them and secondly, that certain of 
them had claims to particular plots of the 
lands in suit as being persons who were in | 
possession as tenants of these plots. On 
this basis they objected to the plaintiffs’ 
suit as against the principal defendants 
being decreed in terms ofthe solenama, 

The matter went to trial on that basis. 
No amendment was made in the plaint, 
but certain issues were framed which 
include Issue No. (l): Have the plaintiffs 
any cause of action against the answer- 
ing defendants? (2) Is the suit barred 
by limitation? and (6) Have the answer- 
ing defendants any tenancy in respect 
to the lunds mentioned ia their written 
statement? Is the plaintiff entitled to 
obtain khas possession to those lands ? 

The learned Subordinate Judge who 
tried the case found that no one of these 
answering deféndauts had any claim to, 
or had*any possession in, or any right 
to, any- of the plots with the excéption 


113 1, 0, 1928 


that defendant No. 92 had a ten- 
ancy right in dag No. 33. Accord- 
ingly he framed what was considered to 
be a suitable decree. The answering de- 
fendants Nos. 11, 12 and 14 who made 
no claim to any of the plots were struck 
out and they, therefore, escaped from 
the suit altogether. Asregards the other 
defendants those who had failed to es- 
tablish any right to any plot he declared 
that they had no title or possession to 
the plots to which they laid claim and 
no locus standi to question the plaintiffs’ 
title to those dags or claim to khas pos- 
session to the suit lands. It will be ob- 
Served that these defendants’ claim to 
be in possession of, and to have right to, 
certain plots was faught out and tried in 
a suit in the cause: title of which they 
were called pro forma defendants; and 
when the learned Subordinate Judge came 
to defendant No. 92 who had established 
his claim to plot No. 33 he dealt with 
the matter in thisway; he removed de- 
fendant No. 92, because he had succeeded 
from the category of pro forma defend- 
ant to the category of principal defend- 
ant. The learned District Judge in the 
end affirmed (with a slight correction for 
the fact that the plaintiffs were only 
entitled to 13 annas 4-piesj share), the 
decree of the Subordinate Judge. He 
too declared that the various defendants 
except No. 92 had no lecus standi to 
question plaintiffs’ title or right of khas 
possession in respect tothe various dags. 
He too made the pro forma defendant 
No. Y2 a principal defendant because as 
toone dag he has succeeded. 

On appeal before usit has been argued 
on behalf of these defendants that the 
whole proceedings were misconceived, 
that there were no proper pleadings, 
no claim for relief, no statement of 
facts which would ground any right to 
relief against them. It was also con- 
tended before us that the Courts below 
have not properly dealt with the question 
of limitation inasmuch as the case being 
ons under Art. 142 the plaintiffs had to 
prove that they were in possession within 
twelve years. In my judgment there is 
no reason to think that the Courts below 
have made any mistake upon the matter 
of limitation, Their findings are that these 
defendants are not in possession at all and 
as it is clear that none of them claimed 
any right except a tenancy right it is 
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difficult to see how the plaintiffs’ claim, 
if they have any claim against the pro 
forma defendants, is defeated by any princi- 
ple of limitation. But I entirely agree 
with the contention on behalf of the 
defendants that the proceadings in this 
case have beén an abuse of the process 
of the Court. 

Yesterday being desirous to ascertain 
whether any of these 106 pro forma de- 
fendants (I omit defendant No. 8) were 
persons who, prior to the issue of the plaint, 
had by word or act done something to 
deny the plaintiffs’ title to or right to 
possession of any portion of the suit lands, 
we adjourned this case in order that the 
learned Vakil for the plaintiffs might have 
an opportunity to see whether there was 
any evidence of any such conduct which 
would justify the inclusion of the pro 
forma defendants in this plaint. We have 
been this morning informed by him that 
at the time when the plaintiffs issued their 
plaint they had no knowledge of any claim 
on the part of any oneof those 106 defendants 
to the suit lands or any part thereof. In 
these circumstances, we have to consider 
what effect we ought to give to the con- 
tention on the part of the appellants 
that these proceedings as sgainst the 
pro forma defendants have been a scandal 
from the first to the last. It is quite 
clear that the real reason why summonses 
were issued ou these 106 persons was 
simply this: thatthe lands of the plaintiffs 
having been at various times occupied 
during a timeof dispute between the plaint- 
iffs and the Ohoudhuris by various squatters 
and other people, the plaintiffs were ap- 
prehensive that some of those 108 persons 
might hereafter lay claim to some right 
or interest inthe suit lands. They had 
no reason to suppose that any such claim 
had been made, They did not know in the 
least which defendant was likely to make 
a claim to which plot and the plaint was 
really a public circular issued as widely 
as possible calling upon any person out 
of the 106 who had any mind to invent 
or discover or assert any claim to any 
part of the suit lands to come in and make 
a claim now or ever after hold his peace, 
No other interpretation can be put upon 
this plaint. I need hardly say that that 
is not a proceeding which can be tolerated 
by a-Oourt. When this plaint was issued 
and summonses were served the first thin 
which the pro forma defendants should 
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have done was to. apply at once to have 
it, amended or struck out. If, it was to 
be ‘amended it was necessary for it to contain 
statements showing that the pro forma 
defendants’ had dohe. something which 
entitled the plaintiffs to sue them at all, 
and until the plaint alleged something 
of that sort it is clear enough that there 
was nothing to which any written state- 
mént need be directed. It is a matter 
of considerable wonder that any learned 
Judge should have decreed this suit in 
thé first instance ex parte against any of 
those defendants. The defendants in ques- 
tion, however, failed to do that and in 
failing to do. that they committed their 
first mistake. They filed in the end a 
written statement in which they not only 
took the line that they were accused of 
nothing that was actionable but they 
took the line that they were in pos- 
session of and had a tenancy right 
in ‘certain of these dags. That is a 
question upon which they invoked the 
Court's decision and that question was 
litigated with the plaintiffs and these de- 
féndants have lost.” It is true that they 
did not abandon: their contention upon 
Issue No. I; ‘They.then went to ‘the learned 
District Judge. Again they urged that there 
was no cause of action against them. Again 
they urged that they were in possession 
‘and had a tenancy right to certain of 
these ddags. Again they lost and they 
have come before this Oourt with the 
samextwo pleas: first, that their case has 
‘not been” dealt with’. properly on the 
‘merits ‘and, secondly, that as against them 
‘there was no, case todecide. If there were 
‘any reason to’ think that the absence of 
‘proper pleadings in this case had prejudic- 
‘ed these defendants with regard to their 
‘claim to’ particular plots our course would 
bė very clear, but there is no question of 
that sort. : 

“ -The next question is whether there is any 
‘real cause Of action disclosed now at the 
énd of the day by the evidence in the case 
‘against these defendants. It is conceded 
‘that the evidence in the case does not show 
that before the plaint was issued any claim 
‘was being made by them, but it is said 
‘that as they made a claim in their written 
-statement and as the merits of that claim 
have been adjudicated upon there is no 
reason now to set aside the proceedings 
‘merely because their claim’ was made 
“after the plaint instead of before. No doubt 
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frm a common sense-point of view there 
is a great deal in this contention and we 
have to consider whether that contention 
ought really to prevail. The idea that 
any one of these 1U6 people is a pro forma 
defendant in any proper. or intelligible 
gense is one which has to be discarded. If 
a person has denied the plaintiffs’ title and 
asserted possession in himself so that the 
plaintiff is entitled to sue him for a 
declaration removinga cloud upon his title 
suck defendant is in no sense of the word a 
pro forma defendant. “Pro forma defend- 
ant” is nota term that ever ought to appear 
in the cause title of any suit or proceeding. 
It does happen sometimes that a person is 
impleaded merely for the sake of con- 
formity as, for example, the plaintiffs’ 
co-sharers in the present case. A person 
may be impleaded to represent the legal 
interest although he is a bare trustee 
having no real interest in the matter, or he 
may be impleaded because he has a right 
or title which is affected by the order sought 
though not prejudicially affected. There are 
circumstances under which it is not improper 
in ordinary language todescribe a defendant 
as being joined proforma. But the present 
case isa very different one. The defend- 
ants are persons against whom the plaint- 
iffs—if they are asking for anything—are 
asking for a declaration. The plaintiffs 
would seem to have come under s. 42 of 
the Specific Relief Act which entitles a 
person entitled to any legal right as to any 
property to institute a suit against any 
person denying or interested to deny his 
title to such character, but I need hardly 
say that it is prima facie a very curious 
discretion to grant a declaration against 
persons who have made no specific claim 
hostile to the plaintiffs’ interest and who 
have in no way asserted or formulated any 
claim of a hostile character. 

If at thetime the plaint had been issued _ 
the plaintiffs had said that the ` 
defendants so and so (mentioning 
those defendants who ultimately appeared) 
claim to be entitled to dags numbers so 
and soand theplaintiffs ask for a declaration 
against them that they are not so entitled 
their plaint would have been in substance 
good, They did not say that but the 
defendants madeaclaim in their written 
statement and the question is whether 
these appellants can at the same time 
contend. that they were in possession of 
the suit lands with tenancy interest and 
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also that prior to the plaint they had done 


nothing to justify the plaintiffs in bringing 
their suit against them, In my judgment 
those two positions are inconsistent and, 
although the plaintiffs’ course has been 
as irregular as it well could be, I think 
that these appellants by claimiag not 
merely to have a right in but to bein 

ossession of parts of the suit lands have 
Babar themselves from succeeding on 
the ground that the plaintiffs cannot prove 
any claim on their part before the issue of 


the plaint. That is the point on which this 


appeal turns, 

As regards defendant No. 8, it seems to 
me that he was possibly a proper defend- 
ant though not a pro forma defendant in 
respect of dags Nos, 72 and 485 because it 
would seem that he had been the plaintiffs’ 
tenant in respect of these ; but the plaint- 
iffs had purchased the holding in execution 
of adecree and had only got symbolical 
delivery of possession from this defendant. 
When the plaintiffs came to evict a tres- 
passer from those plots, defendant No. 8 
asa tenant from whom the plaintiffs never 
obtained possession was not unreasonably 
impleaded. : 

With the exception of defendant No. 8, I 
think the plaintiffs’ proceedings against all 
the other “pro forma defendants" have 
been extremely irregular. Ihope thatif 
ever again a Oourt finds a hundred defend- 
ants called pro forma defendants against 
whom there is no real case made in the 
plaint it will take the necessary steps to 
deal with that situation and put anend 
finally tothe litigation. It is no part of 
the duty ofa Law Oourt to issue notices 
round the world to persons to come in to 
make claims, if any, or take objections if 
any, to the plaintiffs’ evicting the persons 
who are in actual possession of the plaint- 
iffa’ property. e 

I think, therefore, that this appeal ought 
not to succeed and should be dismissed but 
without costs. 

Mitter, J.—I agree. 

A. ` Appeal dismissed, 


BHIMAPPA BODMANI vf RAMANGOWDA PATIL. ` 


251 


‘BOMBAY HIGH COURT. 
First Civin APPEAL No. 182 or 1925, 
March 1, 1928. 

Present:—Mr. Justice Patkar and 
' Mr. Justice Baker. 4 
BHIMAVA BHiMAPPA DODMANI 
AND OTHERS—DEFENDANTS—APPELLaNTS y 
; a VETSUS i 

KRISHTAGOWDA RAMANGOWDA 
4 PATIL-—PLAInTIFR—RESPONDENT, | 
` Hindu Law—Adoption—Will giving authority fo 
adopt and devising property to proposed adopted son 
—Failure to adopt—Gift, whether takes effect—Con- 
struction—Gijt to persona designata and gift on cone 
dition of adoption. 

A Hindu directed his wife, by his Will, to adopt 
the plaintiff. It was further stated in the Will that 
if he survived, he would adopt the plaintiff himself; 
but ifhe did not, then, on the basis of the Will the 
plaintiff was the owner of all the testator’s moveable 
and immoveable property. The testator died with- 
out adopting the plaintif and the widow refused to 
adopt: 

Held, that on a construction of the Will, the 
property was giftedto the plaintif as a persona 
designata and not on condition of his being adopt- 
ed. [p.252, col. 1.) , 

The distinction between what is description: only 
-and what is the reason or motive of a gift or 
bequest may often be very fine, but it is a dis- 
tinction which must be drawn from a ‘consideration 
of the language and the surrounding circumstances, 
[ibid.] i 

First appeal from a decision of thé 
First Class Subordinate Judge at Dharwar, 
in Civil Suit No. 467 of 1922, ; 


Mr. H. C. Coyajee (with him Mr. S. Y. 
Abhyankar), for the Appellants. 
Mr. A. G, Desai, for the Respondent, 


JUDGMENT. 

Patkar, J.—The plaintiff in this case 
sued to obtain a declaration that he was 
entitled to the suit property according 
to the Will of deceased Bhimappa and 
‘to recover possession of the pro- 
perty. Bhimappa died on May 6 
1912, leaving behind him his widow de- 
fendant No. 1, his daughter defendant 
No. 2, his daughter-in-law defendant No, 
4, and defendant No. 3 the widow of a pre- 

deceased undivided member ofthe family. 

Defendant No. ladopted one Venkappa, 
who brought Suit No. 45 of 1917 against 
the present plaintiff and defendants Nos. 

1 to 6, in which he claimed to be the 

adopted son of Bhimappa. The suit of 

Venkappa was defeated by defendant No, 
lon. the ground that there was a Wil] 
made by Bhimappa in favour of the pre- 
-sent plaintiff, The Will is held proved 
in this case. The question ‘inyolved ip 
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this appeal is as to the construction of 
the Will. The learned Subordinate Judge 
held that the gift was made to the present 
plaintiff as persona designata without mak- 
ing the gift conditional on his adoption 
by Bhimava. 

lf the intention was to benefit the 
present plaintiff irrespective of the fact 
of adoption and the reference to adoption 
was made merely as a description, the 
gift. would be valid according to the 
principle laid down ins. 76 of the Indian 
Succession Act. If, on the other hand, 
the adoption was intended to be a con- 
dition precedent to receiving the bounty 
of the deceased testator, the gift would 
not take effect if the adoption was in 
fact not made. 

Several cases have been cited before 
us. As stated by their Lordships of the 
Privy Council in Karamsi Madhowji v. 
Karsandas Natha (1) it can bè forcibly 
urged on the one hand that the construc- 
tion adverse to „the donee leads to an 
intestacy, which it must be presumed 
that one who is making his Will does 
not intend, and, on the other hand, that 
with the failure of adoption the whole 
structure of the Will fails, and there 
ensues an intestacy, not as desired or 
contemplated by the testator, but because 
he took for granted the existence of a 
condition which has not come to pass. 
According to the view of the Privy Council 
in Subbarayer v. Subbammal (2) the con- 
struction of one adoption deed weuld not 
be of any use with regard to the con- 
truction of another. We have to gather 
the intention of the testator from the 
document before us. According to the 
ruling in Fanindra Debi kaikat v. Rajes- 
war Das (3) the distinction between what 
is description only and what is the reason 
or motive of a giftor bequest may often 
be very fine, but it is a distinction which 
must be drawn from a consideration of the 
language and the surrounding circum- 
stances. We have, therefore, to consider 
whether the testator intended by virtue 
of this document that the plaintiff should 
get the benefit under the Will only if he was 
‘adopted, or whether he was only described 
as an adopted son and did not make 


(1) 23 B. 271 at p.278; 7 Sar. P. O. J. 427. 
2) 271. A. 162; 2 Bom. L R.982; 24 M. 214; 4 O. W. 
N. 805; 7 Sar. P.-O. J. 782 (P. O). 
(3) 12 LA. 72 at p.'89; 11 O. 463; 4 Sar. P. O. J. 610; 
9 Ind, Jur, 277, 
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thè adoption as a condition precedent to 
receiving the bounty under the Will. In 
the adoption deed the testator says: “If 


I do not survive (then in that case) on 
the basis (strength) of this Will of mine 
the said Krishtagowda alone isthe owner 
of all my moveable and immoveable pro- 
perty.” He does not in that sentence de- 
scribe Krishtagowda as his adopted son, 
but he is referred to as the said “Krishta- 
gowda” mentioned previously as “ the 
younger son of my dear relation Raman- 
gowda bin Basangowda Kulkarni.” Imay 
refer in this eonnection to the remarks 
of the Privy Council in Pireswar Mukerji 
v. Ardha Chander Roy (4). The Will does 
not lay down adoption as a condition 
precedent to the plaintiff's taking the 
benefit under the Will. In Bai Dhondubai 
v. Laxmanrao Trimbakrao (5) the learned 
Ohief Justice said (page 699). 

“it seems to us that the Oourt should 
not strain to adopt a construction, which 
would defeat the iatention of the testator, 
unless it was absolutely certain from 
the words of the Will that the testator 
intended to make the gift...conditional on 
the adoption being valid.” 

We do not find anything in the 
words in the Will before us which 
would necessarily indicate that the testator 
intended to make the gift to the plaint- 
iff conditional on the adoption being made 
by the testator or by his widow. 

It, however, appears that the widow failed 
to carry out the directionsof her deceased. 
husband though it was within her 
power to adopt a son to her deceased 
husband. In fact she adopted Venkappa 
and then defeated Venkappa by set- 
ting up the present Will before the 
Oourt. In her evidence in that case she 
stated: “My husband told me that he had 
given me 12 kurgis of land and 4to my 
daughter defendant No. 2 and that he had 
left the other property to defendant No. 7 
by a Will.” Defendant No.7 is the present 
plaintiff. Reading the Will as a whole it ap- 
pears that the intention of the testator was 
that the gift should bein no way condi- 
tional on plaintif’s adoption though the 
testator intended that the plaintiff should 
be adopted and also get the property. The 


(4) 191. A. 101 at p.107; 19 C. 452; 6 Sar. P.O. J, 


(5) 68 Ind. Cas. 504; 47 B. 65; 24 Bom. L. R. 794; 
A. I. R. 1922 Bom. $52. 
*Page of 47 B.—[Hd.]. 
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‘widow failed to give effect to the direc- 
tions in the Will to adopt and itis now 


out. of her power to adopt plaintiff 
as the plaintiff has now become an 
orphan. We do not think that we 


should allow the widow, defendant No.1 
in this case, to have the benefit of her 
omission to do her duty in the matter of 
adoption and defeat the intention of the 
testator expressed in the Will that she 
should adopt the plaintiff. We, therefore, 
agree with the view of the learned Sub- 
ordinate Judge as to the construction of the 
Will,and having regard to the other cir- 
cumstances in the case we think that the 
testator intended the gift of the property 
to be made to the plaintiffas persona 
designata without making the gift condi- 
tional on his adoption by Bhimava. It 
appears from the Will that 50 acres of land 
were given tothe widow, and 22 acres of 
land were given to the daughter, and the 
rest of the property was given to the 
plaintiff and he was to get the property on 
the basis of the Will as stated in the docu- 
ment before us. We think, therefore, that 
the view of the lower Oourt is correct 
and the appeal should be dismissed with 
costs. 


Baker, J.—I agree. The learned 
Subordinate Judge has considered the 
provisions of the Will in detail and 


at considerable length and unless 
there are very strong grounds for differing 
from the view which he has expressed, 
which there are not in the present case, I 
do not see any reason for arriving at a 
conclusion contrary to that at which he 
has arrived, He has referred toa number 
of cases in which the Oourts have constru- 
ed various Wills, but, as pointed out 
by the Privy Council in Subbarayer v. 
Subbammal (2) the language of one instru- 
ment does not afford much assistance in the 
construction of another. It is not possible 
to find two Wills in identically similar 
language. But apart from this the terms 
of the present Will seem, in my opinion, to 
show that the intention of the testator was 
to make the plaintiff his heir by reason of 
the Will and not by reason of the adoption. 
The clauses in the Will seem to contemplate 
that though no adoption should take place, 
the said Krishtagowda should be the heir 
of the moveableand immoveable estate in 
accordance with the Will. The Will has 
-made provision for the wife and daughter 
-of the testator and, as has been pointed out, 
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the widow not having carried -out the 
instructions of the testator to mak? an 
adoption cannot be allowed to take 
advantage of her owa default. For these 
reasons I concur in holding that the decree 
of the lower Court should be upheld and 
the appeal dismissed with costs. 
A. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

SEOOND OiviL ArrgaL No. 258-B or 1926, 
September 9, 1928. 
Present:—Mr. Prideaux, A.J. O, 
WALKUNTHRAO AND OTRERS — PLAINTIFFS 
APPELLANTS 
versus 
TANBA—Derenvant—RESPONDENT, 
Berar Alienated Village Tenancy Law-—Persons 
holding subsequent to 1805, whether can be permanent 

tenants. 

There can be permanent tenants in an izara 
village not coming within the term as defined by 
the Berar Alienated Village Tenancy Law, as there 
is nothing to prevent an izardar, who owns a field 
in his izara village from giving it out to tenants 
permanently, ifhe likes todo so and, therefore, it 
does not necessarily follow that, because a per- 
petual tenant does not come within the definition of 
a permanent tenant of the law he can be ejected from 
his field. , ; 

Appeal against a decree in the Court 
of the Additional District Judge, Yeotmal, 
dated the 2Yth March, 1926, in Civil Appeal 
No, 111 of 1925. 

Messrs. G. L. Subhedar and M. R. Bobde, 
for the Appellants. 

Mr. W. R. Pendharkar, for the Respond- 


ent. ` 
JUDGMENT. —The plaintiffs are the 
izardars of Mouza Dhotra, Taluq Yeotmal, 
and sue for a declaration that the de- 
fendant, who has been recorded a per- 
manent tenant of Survey No. 28 of that 
village, is not a permanent tenant of 
that field. They have lost the case.in both 
the ‘lower Oourts. One Tanba Wanjari 
and his son Jhitru got from the plaintiffs 
a perpetual lease of this field and another, 
with power to alienate them with the 
condition that on foreclosure, .sale, gift or 
lease for a period............. exceeding 12 
years, the plaintifis would be paid 25 
per cent..of the price to get their.sanction 
for such foreclosure, sale, gift or lease. 
The field in suit was bought by one 
Yeshwant, and the defendant purchased 
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it from Yeshwant on 17th February, 1922. 
The- lower Appellate Court holds that, 
though the defendant may not be a per- 
manent tenant within the meaning of 
that expression in the Berar Alienated 
Villags Tenancy Law, yet heis neverthe- 
less a. perpetual tenant of the field, and has 
given very good reasons for the conclusion 
it has come to. ` 

It is obvious that there can be permanent 
tenants in an izara village not coming 
within the term as defined by that law, i. e., 
tenants who have not been in possession 
since 1895. There is nothing to prevent 
an izardar who owns fields in his -izara 
village from giving out the same to tenants 
permanently if he likes todo so; and, there- 
fore, it does not necessarily follow that, be- 
cause a perpetual tenant does not come 
within the definition of a permanent tenant 
of the law, he can be ejected from his field, 

: The case seems to me to have been pro- 
perly decided and I decline to interfere. I 
dismiss this appeal with costs. The appel- 

“Jants will pay the respondent’s costs. 

G. R. D, Appeal dismissed. 
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BOMBAY HIGH COURT. 
Sroonp O1vin APPEaAL No. 42 or 19254. 
February 24, 1928. 

Present :—Mr. Justice Fawcett 
. . and Mr, Justice Mirza. | | 
BABASAHEB. BHAIROJIRAO 
GHORPADE— DEFENDANT — 

APPBLLANT 


a versus 4 
GOPAL HANMANT KULKARNI 
| — PLAINTIFE— RESPONDENT, 

Tmam—Khushbhbas inam, alienability of—~‘Khush- 
bhas’, meaning of, . 

A khushbhas inam is not an inam burdened with 
service and is not inalienable, 

From the use of the term ‘khushbhas’ with re- 
spect toan inam which was a service inam, it can 
be inferred that the service was subsequently com- 

. muted to rent. 

. Rajah Mahendra Singh v. Jokha Singh (1), Brendon 
v. Shrimant Sunderbat (2) and Sunderbai v, Collector 
of Belgaum (3), referred to. 

Second appeal from a decision of the 

` Assistant Judge: at Dharwar, in Appeal 
‘No. 168 of 1924, confirming a decree 
of the Subordinate Judgeat Gadag, in Civil 
Suit No. 730 of.1922. . 

- Mr. A.G. Desai, forthe Appellant. 

1 Mr, P. B. Shingne, for the Respondent, 


-sessment from 1905 to 1912. 
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JUDGMENT. 

Mirza, J.—The respondent purchased 
by a sale-deed, dated October 13, 1910, the 
land in suit from one Fakirappa and 
brought this action against the appellant 
who was in possession. Both the lower 
Courts have decreed the claim. Mr. Desai 
on behalf of the appellant has advanced 
two contentions: (1) that the land in suit 
is a ‘khushbhas inam which is inalien- 
able and (2) the respondent's claim is time- 
barred. 

The appellant isthe inamdar. His case 
is that the land is of a service inam 
tenure granted by the inamdar to one 
Irappa. On the death of Irappa his son 
Fakirappa agreed to render the service 
attached to the tenure and so succeeded 
tothe land. Inthe year 1911 Fakirappa 
being no longer willing to render the 
service imposed by the tenure surrendered 
the land to the inamdar. . 

To take thë second point first: Both 
the lower Courts have held that the appel- 
lant went into possession of the land in 
the year 1911 and that his adverse posses- 
sion did not commence until July or 
August, 1911, The suit was brought in 


_1922 within the period of twelve years 


required for the perfection of a title hy 


‘adverse possession. Mr. Desai has argued 


that Fakirappa did not pay the assessment 
on this land since 1904and in the year 
1912 the appellant paid the arrears of as- 
From that 
circumstance he wants us to infer that 
Fakirappa was not in possession of the 
land from 1905 and that the appellant's 
possession began in 1905. In view of the 
admission made by the appellant before 
the triul Court and the concurrent finding 
of the two Courts, that the appellant enter- 
ed into possession of the land in 1911 
only we do not agree with Mr. Desai's 
contention that the appellant must be 
deemed to be in possession since 1905 
and to have acquired a good title to the 
land by adverse possession. The non- 
payment of assessment by Fakirappa from 
1905 does not necessarily prove that he 
was then dispossessed by the appellant. 
The point of limitation taken by Mr. Desai, 
in our opinion, fails. 

With regard to the firat point, the land 
is described in the accounts of the inam- 
dar, for 1837-62-65 and 68 as “ khushbhas 
inam.” . That appears under the sub-head- 


ing, “ Bakhshis inam to those who render 
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service.” That sub-heading is under the 
main heading “lands in the possession of 
those who do not render service.” The 
meaning to be attached io the term 
“khushbhas inam ” is discussed at length 
in the judgments of both the Courts. Our 
attention has been called to the meaning 
of “© khushbhas’ appearing in Wilson's 
Glos8ary of Judicial and Revenue Terms 
1855. There “khushbhas” is said usually 
to mean in the Deccan and in other places 
“a cultivator holding land at an easy or 
quit rent’. Khushbhas evidently is a 
corruption of this word ‘khushbhas’. It 
is clear from this description that no 
service is attached to the tenure. The 
lower Appellate Court has thus stated the 
point :— i 

“ Whatever the true meaning of the word 
maybe, it appears reasonably clear from 
the main heading that the land was never 
burdened with service.” 

In its opinion the sub-heading “bakshis 
inam to those who render service” is very 
probably a later unauthorised addition ; 
we concur in that opinion. The burden of 
proof is on the appellant to show that 
the land is inalienable. The appellant 
has failed to discharge that burden. The 


appeal, in our opinion, should be dismissed 
with costs. 


Faweett, J.—I would only add a 
few words. Assuming that originally this 
land was service land, tothe extent that 
the holder had to render certain service 
to the inamdar,-and that accordingly 
under the ordinary rule of lands assigned 
for service to State, they might originally 
have been inalienable, still the use of the 
word “khushbhas,” as explained by my 
learned brother, points to the fact that 


any such service was subsequently com- 


muted for a quit rent. Accordingly, as 
laid down in the Privy Council cage of 
Rajah Mahendra Singh v. Jokha Singh (1) 
(which relates to a similar caso where 
service had been commuted for quit rent) 
that fact alters the tenure from service 
to rent, as longas the donee’s descend- 
ants continueto pay rent. This case is 
referred to by this Court in Brendon v. 
Shrimant Sunderbai (2) and the view that 


this Court adopted in that case about the. 


alienable nature of the land there in suit 


(1) 19 W. R. 211 (P. 0). : 
a oe Ind. Oas, 221; 16 Bom, L. R. 164 at p. 170; 38 
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“Muhammadans. 
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was approved by the Privy Oouncil in 
Sunderbai v. Collector of Belgaum (3). 
A. ppeal dismissed, 
(3) 52 Ind. Cas. 897; 21 Bom. L. R. 1148; (1919) M. 
W. N. 254; 43 B. 876; 23 O. W. N, 753; 46 L A. 19 
(P, O.). 


RANGOON HIGH COURT. 
First Orvin APPBAL No. 130 or 1927. 
March 12, 1928. 

Present:— Sir Guy Rutledge, Kr., 
Chief Justice, and Mr. Justice Brown. 
MIRZA HASHIM MISHKEE 

f —APPELLANT 
versus 
A. A. H. BINDANEEM AND ANOTHER 
—RESPONPENTS. 

Muhammadan Law—Gift—Gift with ‘reservation of 
life interest to donor, validity of—Transfer o, f 
property to trustee, effect of. i 

A deed of gift or trust which reserves in the donor 
or settlor a life-interest in the subject-matter of the 
deed does not ordinarily effect any gift at all in'pra- 
senti and cannot, therefore, be held to be a valid gift 
inter vivos under Muhammadan Law. [p. 257, col. 1.] 

Jainabai v. Sethna \3), Yusuf Ali v. Collector of 
Tippera (5) and Mahomed Shah v. Oficial Trustee of 
Bengal (6), followed. | 

Nawab Umjad Ally Khan v, Mohumdee Begum (4), 
distinguished. i 

The fact that the property is made over to a trustee 
will not render such transaction valid. [ibid.] 

Sadik Hussain Khan v. Hashim Ally Khan (2), ap- 


lied. 
i Mr. Rafi, for the Appellant. 
- Mr. N. N. Burjorjee, for the Respondent. 

JUDGMENT.—The point for deci- 
sion in thisappeal is as to the validity of a 
certain deed of trust under Muhammadan 
Law. 

The parties to the appeal are Shia 
The 2nd respondent, 
Sakeena Khanum, was married to one 
Hajee Mirza Hashim Mishkee, deceased. 
‘The properties affected by the deed of trust 
originally belonged to MHajee Mirza 
Hashim Mishkee, who transferred them 
to his wife by a number of gifts. The.deed 
of trust in question was executed by 
Sakeena Khanum, after the gifts had been 
made by her husband, on the 6th of 
December, 1904. By the deed she purports 
to transfer the property to the Ist respond- 
ent, Aga Abdul MHosain Bindaneem, 
as trustee. The terms of the trust are that 
the trustee shall pay the income of the 
property to the settlor during her life, that 
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on her death the trustee shall pay the 
income to her husband, tbat on his death 
the trustee shall pay the income to Mirza 
Qassim Mishkee and Khatiza Bibi, the 
children of Sakeena Khanum, that after 
the death of Mirza Oassim Mishkee and 
Khatiza Bibi the income is to go to their 
children and that on the attainment of the 
age of 18 by the youngest grandchild the 
property is to be made over outright to the 
grandchildren. The payment of theincome 
to the settlor during her life is subject 
to a reduction of 15 per cent. to be kept 
by the trustee as commission. 

The suit was brought by a grandchild 
of Sakeena Khanum who claimed that the 
trustee had been wasting the property 
and asked that the trustee be removed 
from the trusteeship. The case has been 
defended on a large number of grounds 
but the only point which has so far been 
decided is as to the validity of the trust 
‘deed. It is admitted that the decision must 
rest on Muhammadan Law. Thelearned trial 
‘Judge has held the deed to be invalid 
- ‘because it purports to give a remainder 
to a child who was unborn at the time of 
- the settlement. Great reliance is placed 
-by the learned Advocate for the appellant 
on passages from the Treatises on Muham- 
madan Law by Tyabji and Ameer Ali and 
from Baillie’s Digest of Muhammadan 
Law. In 5.449 of Tyabji’s2od Edition it 
is laid down that “The grantee of a limited 
interest must be in existence at the time 
when the grant is made; he must be 
competent to own property, and mustbe 
distinctly indicated; provided that where a 
succession of limited interest is created by 
the same grant, the grantee of the first 
interest alone need be in existence at the 
time of the grant, and if the succeeding 
grantees come into existence when their 
respective interestsopen out, the grants to 
them are valid.” Ameer Ali remarks at 
page 142 of the 4th Edition of his Treatise: 
“So long as the first ‘taker’ is in existence 
at the time the gift is made, the disposition 
becomes ‘operative under the Shiah Law; 
the subsequent donees being required to 
be in being only when the intermediate 
estates come to an end.” And the same 
view is taken ab page 214 of Baillie’s 
Digest of Muhammadan Law. The learned 
trial Judge remarked that the texts on 
«which these-passages were founded did not 
deal with or contemplate the creation 
of a vested interest after a life-estate in 


MIRZA HASHIM rege A, A. H. BINDANEBM, 


1131. 0.1928 


favour of unborn persons and came to the 
conclusion that the passages cited were not 
based on authoritative texts and were 
opposed to thefundamental conceptions of 
Muhammadan Law. 

He referred tothe case of Shiraj Husain 
v. Mushaf Husain (1) in which the learned 
Judicial Oommissioner of Oudh held that 
a gift according to Shiah Law is a 
contract between the parties which, 
therefore, requires the consensus of minds 
requisite for a contract. Tnere mustbea 
proposal to make the gift and there must 
be an acceptance ofthe gift, Heheld that 
there could be no such acceptance in the 
case of a person who was unborn atthe 
time the gift was made. 

It has been held by their Lordships of 
the Privy Council that a vested remainder 
can be created under Muhammadan Law and 
the question whether such vested remaind- 
er created by a deed of trust in favourof 
ao unborn child is valid is a matter of 
considerable difficulty. We do not, 
however, think that it is necessary for us 
to come to any definite decision on this 
point in this appeal. There can be no 
doubt that a gift under Muhammadan Law 
to be valid must be a gift in presenti and 
not in futuro. Though it may not be 
necessary where a deed of trust creates a 
number of successive interests that every 
one of the donees should be ready and 
willing to accept the gift at once it is 
clear that the immediate donee must be 
in sucha position for the gift tobe valid. 
Butin the present case the donor reserved 
to herself an interest for life. It is true that 
a trustee has been appointed to receive the 
life-estate but we do not think that this 
can make any difference to the application 
of the law. In the case of Sadik Hussain 
Khan v. Hashim Ally Khan (2) their 
Lordships of the Privy Council held as 
follows: “The Court of the Judicial Oom- 
missioner has held that the term ‘gifts’ as 
here used does not include gifts in trust. 
Their Lordships cannot adopt such a 
narrow construction of the term ‘gifts’ as 
would exclude any gift where the donor's 
bounty passesto his intended beneficiary 


(1) 65 Ind. Cas. 132; 24 O. C,321;9 0. L. J. 149; A. 
1. R. 1922 Oudh 93. 

(2) 36 Ind. Oas. 104; 43 I. A.212 at p.221; 31M. L 
J. 607; 14 A. L. J. 1248; 19 0.0. 199;18 Bom. L, R 
1037; 21 ©. W. N. 130; (1916) 2 M. W. N. 577: 21M, L 
T, 40; 38.A. 687; 1 P. L. W. 157: 4 O. L. J.23;25 O, e 
J. 363; 6 L, W. 378; 10 Bur, L. T, 140 (P.O), 
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through the medium of a trust, so that 
whilea gift by A to C direct would be 
governed by the Muhammadan Law, a' gift 
by A to B in trust for C would be governed 
by some other law. Soto hold would, they 
think, defeat the plain purpose and object 
of this section of the Statute.” The Statute 
referred to is the Oudh Laws Act. But it is 
not disputed that the law tobe applied in 
this case is the Muhammadan Law. And 
when resort is had to the medium of a 
trustand the validity ofthe gift is called 
in question, the creation ofa trust cannot 
be allowed in effect to render the general 
principles of Muhammadan Law on the 
subject of the gift inoperative, We do not, 
therefore, think that the fact that the pro- 
perty in this case was made over to a 
trustes can be held in any way to alter the 
fact that the settlor did reserve to herself 
alife-interest in the property. It is true 
that the trustee is to get 15 percent. of the 
income but that is only as commission for 
acting asthe trustee and amounts to little 
morethan payment to him as manager. 
The gift in this case must, in our opinion, 
be held to be a gift reserving in the settlor 
a life-interest in the subject-matter of the 
deed. A gift by a donor to herself is clear- 
ly noreal gift at all and reservation in this 
deed of settlement of a life-interest in the 
settlor results in there being no gift at all 
in presenti butia ths gift taking effect 
only on the settlor’s death. 


We have been referred on bahalf of the 
respondents to the casa of Jainabai v. 
Sethna (3). In that ease it was held that a con- 
veyance by a Shiah Muhammadan to himself 
and other trustees for himself for life, and 
after his death for the payment of annuities 
to his widow and daughter, with a proviso 
reserving to the settlor the power to revoke 
the gift, was invalid. In the course of his 
judgment Beaman,J., remarks (at page §10*): 
“As a general rule of Muhammadan Lay, it 
is, I think, unquestionable that an indis- 
pensable condition precedent to a valid 
gift is that it should beunqualified and in 
presenti, The books are full of prohibi- 
tions, with simple illustrations against 
gifts in futuro.” At page 612*, “Looking to 
the clear and positive principles of the 
Muhammadan Law, I cannot believe that 
any gift, which is only to take effect after the 
death of the donor, and during his life- 
time is expressly declared to be revocable 


(8) 6 Ind, Oas: 513; 34 B. 604; 12 Bom. L. R. 341. 
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by him, could ever be a valid gift. The 
question might have been complicated, had 
the donor died without revoking the con- 
templated gifts. But even so, I should 
still have been of opinion, thatas declared 
in the instrument of 1902, the gifts to 
Jainabai and the minor plaintiff were 
illegal and invalid.” Andat page 614*, 
“Coming back to our present case it will be 
seen at once that it differs in one very 
material point. For, the first donee is the 
donor himself; and it is, therefore, impos- 
sible, as in the firat casa I put, for him to 
complyin any way with those conditions 
which the Muhammadan Law makes indis- 
pensable to a valid gift.” 

The circumstances ofthat case were not 
entirely similar to those of the present 
case, but it is clear that, in the learned 
Judge's view, a gift with a reservation of 
a life-interest to the donor would ordinari- 
ly bə invalid under Muhammadan Law. It 
has been objected to the authority of this 
case that in the same judgment doubts are 
thrown on the correctness of a decision of 
their Lordships of the Privy Council to the 
effect that a Muhammadan may create a suc- 
cession of life-interests. But, however, that 
may be, there can be no doubt that it is 
essential for the validity ofa gift under 
Muhammadan Law that it shall be operative 
atonce. According to s. 349 of Tyabji’s 
Muhammadan Law: “Where a declaration 
of gift purports to transfer the subject of the 
gift toa donee ata futuretime, or contin- 
gently on the happening of a future event, 
the giftis void.” In his notes on this sec- 
tion the learned author remarks: “There 
is, however, one exception to this rule, For, 


- where the condition on which the opera~ 


tion of the gift is suspended is the death of 
the donor the disposition constitutes a 
particular species of gift, namely, a be- 
quest, and it may operate as such in 
Muhammadan Law.” But in the present 
case it is not the contention that the gift 
operates as a bequest which would be 
revocable at any time during the testator’s 
lifetime. This exception to the general 
rule would not make the settlement valid 
as a gift inter vivos, and that is what is 
claimed for the settlement here. 

Mulla at pages 119 and 120 of his 
treatise on Muhammadan Law (seventh 
edition) lays down the following proposi- 
tions :— | : 

(1) A gift cannot be madecof anything 
to be performed in futuro ; 


———1 


*Pages of 34 B.Ed. 
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(2) A gift cannot be made to take effect 
on the happening of a contingency. 
_ He also, however, states: “where property 
is transferred by way of gift, and the 
donor does not reserve the dominion over 
the corpus of the property nor any share 
of dominion over the corpus, but stipulates 
for and obtains a right to the recurring 
income during his life, the gift and the 
stipulation are both valid.’ This is based 
on a decision of the Privy Council in the 
case of Nawab Umjad Ally Khan v. 
Mohumdee Begam (4) and in view of the 
pronouncement by their Lordships it is 
impossible to hold that in no case could 
a gift be valid with reservation of the 
enjoyment by the donor during his life 
of the profits of the subject-matter of the 
gift, But the circumstancesof Nawab Umjad 
Ally’s case (4) were very different from those 
of the present case. In that case a father 
had made a gift of Government notes to 
his son, The gift was accompanied by 
delivery of possession and a transfer into 
the. son’s name, without any reservation 
of the dominion over the corpus and only 
a stipulation for the right to the accruing 
interest during the donor's life. The gift 
was complete from the very first, but that 
cannot be said in the present case, Apart 
from the fact that no beneficiary in the 
present case except the donor receives any 
benefit from or possession of the property 
during the donor's lifetime, there is a 
distinct reservation even as to the powers 
- of the trustee with regard to the corpus 
‘vof the property. The deed of trust allows 
, the trustee to sell and transfer the corpus 
of the property but only subject to the 
written consent of the donor during her 
lifetime. Sakeena Khanum has not divest- 
ed herself of all dominion over the corpus 
_of the property. It was held by the High 
Oourt of Calcutta in the case of Yusuf 
Alt v. Collector of Tippera (5). that— 
“(1) By Muhammadan Law, a gift cannot 
be valid unless it is accompanied by pos- 
session; and 


“(2) that it cannot be made to take 
effect at any future definite period.” 

In that case a document had -been execut- 
ed in the following terms: “I have ex- 
ecuted an ikrar to this effect, that, so long 
as I live, I shall enjoy and possess the 
properties, and that I shall not sell or 

(4) 11 M. I. A. 517; 10 W.R. P. C. 25; 2 Suth. P.O 
J. 98; 2 Sar. P. U, J. 315; 20 E. R, 195. 

(5) 9 0. 138. : 
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ake gift to any one; but after my death, 
you will be the owner, and also have a 
right to sell or to make a gift after my 
death.” It was held that this was an 
ordinary gift of property in futuro and. 
as such invalid under Muhammadan Law. 
And in a later case of the same Court 
Mahomed Shah v. Official Trustee of Bengal 
(6), Stephen, J., heid that a deed creating 
a life-interest in the donor was void under 
the Muhammadan Law, though the reasons 
for this decision do not appear in the 
oicial report. 

-In our opinion the so-called deed of 
gift or trust in the present case does not 
effect any gift at all in presenti but the 
gift can only become operative on the 
death of the donor. The gift cannot, 
therefore, be held to be a valid gift inter 
vivos under Muhammadan Law. We, there- 
fore, agree with the learned trial Judge 
that the deed of trust is invalid, and we 
dismiss this appeal, Each party to bear 
tieir own costs. s 

A. Appeal dismissed. 

(6) 2 Ind. Oas, 292; 860, 431. 





OUDH CHIEF COURT. 

Szconp Civiu Appgat No, 25 or 1928. 
September 3, 1928. 
Present:—Mr. Justice Srivastava. 
Musammat RAM DULARI——Dsrenpant 
— APPELLANT 
versus 
SHER BAHADUR SINGH AND oTRERS— 
PLAINTIFFS—RESPONDENTS. 

Limitation Act (IX of 1908), s. 6—Adverse posses- 
sion against minor. 

Section 6 ofthe Limitation Act does not prevent 
possession being adverse or the running of limita- 
tion against a minor. It only ‘gives an extension of 
limitation in favour of the minor after the cessation 
of the disability or the death of the person subject 
toit. [p. 260, col. 1.] h 

Kalidindi Seetaramaraju v. Vegesana Subbaraju (2), 
referred to. bs Oe 

Appeal against a decree of the District 
Judge, Fyzabad, dated the 11th October, 
192/, upholding that of the Munsif,Akbarpur, 
District Fyzabad, dated the 12th August, 
1927, 

Mr. Naim Ullah, for the Appellant. 

Mr, Ali-ud-din Ahmad, for the Respond- 


ents. , 
JUDGMENT.—One Beni Bahadur 


. 
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Bingh who was possessed of certain under- 
proprietary shares in village Jaiti in the Diss 
trietof Fyzabad died on the 24th July, 1907. 
He left a minor son Inderjit Singh, a widow 
. Musammat Bhagwanta and a daughter-in- 
law Musammat Ram Dulare who was the 
widow of a predeceased son Mangal. Muta- 
tion of names in respect of half of the pro- 
perty left by Beni Bahadur Singh was made 
in favour of Inderjit Singh and of the other 
half in the name of Musammat Ram Dalare, 
Inderjit Singh died two years later in 
1903 and the half share which stood re- 
corded in his name was mutated in favour 
of his mother Musammat Bhagwanta. 
Musammat Bhagwanta died in 1920 and 
on her death mutation in respect of the 
half share held by her was also made in the 
name of Musammat Ram Dulare, Sub- 
sequently a suit was brought against 
Musammat Ram Dulare by four out of the 
five reversioners of the estate of Beni 
Bahadur Singh and Inderjit Singh for 
possession of four-fifths of the property held 
by Musammat Ram Dulara. On the 19th 
January, 1921, compromise was made in 
that suit under which Musammat Ram 
Dulare agreed to a decree being passed 
for the entire four-fifths share in favour 
of the vlaintiffs-reversioners on condition 
that Musammat Ram Dalare was to be 
allowed to remain'in posseasion for her life 
of the whol of the residential housa and 
of two fifths out of the under-proprietary 
shares without any power oftransfer, It was 
agreed that the property which was to 
remain in possession of Musammat Rim 
Dulare for her lifetime would revert to 
the plaintiffs or their legal represontatives 
on Musammat Ram Dulare's death. 
he present suit has baen instituted by 
Sher Bahadur Singh the fifth raversioner 
who did not join ia the previous suit 
nee pees and relates to the one- 
of the property belonging to “Bani 
Bahadur Singhs ed bun a 
The defendant Musammat Ram Dulare 
contested the suit oa the ground that sho 
had acquired title to the proparty ia suit 
by adverse possession. In the written 
replication filed by the plaintiff the plea 
of adverse possession was mət by the 
allegation that the mutation made in 
favour of the defendant on the death of 
Beni Bahadur Singh was only asa matter 
of consolation. 
Both the Oourts below hava rejetted the 
plea about adverse possession and decreed 


RAM DULARI V. epee BAKA DUG SINGA, 


259 


the plaintiff's suit. The defendant appeals 
and the only question requiring determina- 
tion in the appeal is whether in the 
circumstanees of the case the defendant's 
possession should be regarded as adverse. 

The learned Counsel for the defendant- 
appellant has rightly conceded that he 
cannot substantiate his title based on 
adverse possession in respect of half the 
property which came into the defendant’s 
possession on the death of Musammat 
Bhagwanta in 1920, but he has strongly 
pressed his claim in respect of the other 
half which came into the defendant's pos- 
session more than 12 years ago on the 
death of Beni Bahadur Singh, 

The lower Appellate Oourt relying on 
the case of Parbati v. Mohammad Hadi (1) 
held that possession! which commenced 
during the lifetime of a Hindu widow 
with a limited interest cannot be adverse 
to the reversioners. The. proposition is 
perfectly correct, but, in my opinion, it 
has no application to the present case. 
The possession of Musammat Ram -Dulare 
in respect of the half share of which she 
got mutation on Beni Bahadurs death 
commenced in the lifetime of Inderjit 
Singh, It is no doubt true that Inderjit 
Singh at the time when succession opened 
on Beni Bahadur's death twas a 
minor but the fact of Inderjit Singh's 
minority cannot prevent time running 
against him. It cannot be said that 
there can be no adverse : possession of 
property belonging to minor during the 
continuance of the minority. It is obvious 
that on the death of Beni Bahadur Inderjit 
Singh was entitled to succeed to the entire 
property left by his father. It was admit- 
ted by the Oounsel for the plaintiff- 
respondent in the oral pleadings recorded 
by the trial Uourton the 14th April, 1927, 
that Musammat Ram Dulare came in pos- 
session of half of the property on Beni 
Bahadur’s death. So the possession of 
Musammat Ram Dulare was clearly with- 
out title and prima facie adverse. There 
is nothing to suggest that she held the 
possession on behalf of Inderjit Singh or 
with his permission. Under these circum. 
stances I have no doubt that the pos- 
session must be considered to be adverse 
from its inception and time would begin 
to run from the date of her entering into 


(t) 6S Ind Oas. 534;9 O.L. J. 304; A.I, R. 1923 
Oudh 8l, 
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possession. Section 6 of the Indian Limi- 
tation Act does not prevent the possession 
being adverse or the running of limitation 
against a minor. It only gives an exten- 
sien of limitation in favour of the minor 
after the cessation of disability or the 
death of the person subject to it. I am 
supported in this view by the decision of 
the Madras High Courtin Kalidindi Sceta- 
ramaraju y. Vegesana Subbaraju (2). 

. The lower Appellat Court has also 
expressed the opinion that the mutation 
had been made in favour of Musammat 
Ram Dulare only for her coneclation. Now 
this plea if analysed means that the entry 
of her neme was only paper entry and 
that the person who was actually in pos- 
session was the rightful owner, namely, 
Inderjit Singh. I have no doubt that this 
was the case which the plaintiff wanted 
to make out in their replication. It ap- 
pears that- some oral evidence was also 
led to the sameseffect, but, in my opinion, 
there is no room for the plaintiff making 
out any such case afler the admission 
made by his Counsel in the proceedings 
dated the 14th April, 1927, admitting 
defendants possession from the time of 
Beni Bahadur's death. The present case 
seems to me fully covered by the princi- 
ple accepted by their Lordships of the 
Privy Council in Lachhan Kunwar v. Anant 
Singh (8) and in Satgur Prasad v. Raj 
Kishore Lal (4). I hold, therefore, that 
Musammat Ram Dulare has become absolute 
owner of half of the properly in suit by 
adverse possession in respect thereof for 
over 12 years. 

I, therefore, allow this appeal and modify 
the decree of the lower Appellate Court 
to this extent that the plaintiff will 
get a decree only for one-half of 
one-fifth share of the property left by 
Beni Bahadur Singh. His claim in respect 
of the other half will stand dismissed. 
The defendant shall pay half the costs of 
the plaintiff and shall get half her costs 
from the plaintiff in the three Courts. 


G. H. - Decree modified. 

(2) 70 Ind. Cas. 678; 45 M. 361; (1922) M. W. N, 136; 
30 M. L. T. 128; 42 M. L. J. 262; 15 L. W. 382; A. I. 
R.1922 Mad. 12. 

(3) 221. A. 25; 5 M. L.J. 1; 22 0. 445; Ralique & 
Jackson's P. Q. No. 1367; 6 Sar. P. O. J. 523 (P. ©.). 

(4) 55 Ind. Cas. 486; 18 A. L. J. 235; 11 L. W. 384; 
(1920) M. W. N.3; 240. W, N. 994; 383. D. d. 259; 
2U., P. L. R. (P. 0.) 55; 22 Bom. LR. 45], 42 A, 158; 
467, A. 197; 27 M. L. T, 200 (P, 0.).4 
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MADRAS HIGH COURT. | 
- APPEAL AGAINST Orpen No. 561 or 1925. 
March 21, 1928. 

Present :—Mr. Justice Wallace and 
Mr, Justice Thiruvenkatachariar, 
BETHAPUDI TANDAVAMURTI— 
PLAINTIFF—APPELLANT 

i VOTSUs 
BETHAPUDI DURGAMBA AND OTHERS 
— DBFENDaNTS-—RESPONDENTS, - 

Civil Procedure Code (det V of 1908), s. 48— 
Limitation Act (LX of 1908), s. 15—Haecution appli- 
cation against certain properties—Siay of proceedings 
by injunction—Right of decree-holder to proceed 
against other properties Petition to amend execution 
application after expiry of time prescribed under 
s. 48, Civil Procedure Code, and Art. 182 (5), Limita- 
tion Act by including other properties, permissibility 


of. 

Section 48, Civil Procedure Code, applies to a fresh 
application for execution of the decree which is 
put in after the expiration of 12 years from the 
date of the decree. The section does not apply if 
the previous execution application is treated as 
rightly amended while it was pending though the 
amendment was ordered after the expiry of the 12 
years’ period. But if the amendment cannot be 
allowed and the application was in substance a fresh 
application for the execution of the decree, then it 
will bo clearly barred under s. 48, Oivil Procedure 
Code, unless it is saved by proviso 2(a) of that 
section. [p. 261, col. 2; p. 262, col. 1.] 

Section 15 ofthe Limitation Act applies only to 
the periods prescribed in the Schedule to that Act 
and doesnot apply tothe period of limitation pre- 
scribed by s.48, Civil Procedure Code, [p. 262, col. 
1 


| bara yan v. Natarajan (1), followed, 

When an injunction stays the execution of a 
decree against certain attached properties, it will be 
quite open to the decree-holder to execute his 
decree against other properties of the judgment- 
debtor or against his person and he cannot claim 
the benefit of s. 19 of the Limitation Act when he 
wants to procecd against other properties, ,ibid.] 


Concurrent applications for execution ofa decree 
against different properties may be properly main- 
tained. [p. 262, col. 2.] ; 

I inthe prosecution ofan execution application 
against certain properties claims to the attached pro- 
perties and other obstacles to the execution of the 
decree #gainst such properties are thrown in the 
way of the decree-holder, there is no reason why 
he should not be permitted to amend his application 
by praying for attachment of other properties move- 
able orimmoveable. But the question whether any 
particular amendment which is applied for should 
be allowed is one which has to be decided with 
reference to all the circumstances of the case. [ibid.] 


The object of s.48, Civil Procedure Ocde,is to 
prevent execution proceedings being kept pending 
indefinitely tothe harassment: of judgment-debtors 
and to require sufficient diligence on the 
part of the decree-kolders, [p. 263, col. 1.] 

When applications for amendment of petitions for 
execution gf decrees which have been pending for 
over 12 years are made, the Court should ses that 
the salutary provisions of s. 48 are not evaded, 
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although there may be cases in which the Court ia 
the exercise of its discretion may allow an applica- 
tion for amendment even though it is made at a 
time when a fresh application would be barred by 
limitation either under Art. 182, Limitation Act or 
s, 48, Civil Procedure Code. [p. 263, col. 1.] 


Appeal against an order of the Court of 
the Subordinate Judge, Bapatla, dated the 
28th July, 1924, and made in E, P. No. lof 
192l in O.S. No. 52 of 1908 on the file 
of the Temporary Sub-Court, Guntur. 


Mr. K. Kameswara Rao, for the Appel- 
lants. 

Mr. B. Satyanarayana, for the Respond- 
enis, 


JUDGMENT.—This appealis prefer- 
red by the decree-holder in O., 8, No. 52 
of 1909 on the file of the Temporary Sub- 
ordinate Court of Guntur, against an order 
of that Oourt dismissing his application 
for execution of the decree by attachment 
and sale of immoveable properties of the 
judgment-debtors, The material facts of 
. the case are as follows:—The decree in 
the suit was passed on the 27th June, 
1910. The appellant who had already 
filed two execution applications which had 
been disposed of filed Execution Petition 
No. 1 of 1921 on the 23rd Dacember, 1920, 
for the execution ofthe decree by attach- 
ment and sale of the moveable properties 
of the judgment-debtors. The attachment 
was effected. Thereupon a claim was pre- 
ferred to the attached properties by certain 
third parties. The claim was disallowed 
and thereafter the claimants brought a 
regular suit toestablish their right to the 
attached properties. In that suit an in- 
junction was issued directing stay of sale 
of the attached properties pending the 
disposal of that suit. The injunction was 
issued on the 29th July, 1921, and remain- 
ed in force till the 20th September, 
1923, when the dissolution of the ingunc- 
tion was communicated to the Oourt 
which passed the decree. On the 14th 
March, 1921, the decree-holder applied for 
amendment of the Execution Petition No. 1 
of 1921 by adding a prayer for the attach- 
ment and sale of the immoveable proper- 
ties of the judgment-debtors. The Subordi- 
nate Judge passed an ex parie order allow- 
ing the amendment and directing attach- 
ment of the judgment-debtors’ immove- 
able properties and the attachment was 
effected on the 15th April, 1924. On the 
24th April, 1924, the judgment-debtors 
objected to the attachment of immoveable 
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propérties on the ground. that the amend- 
ment of the execution pstition which was 
allowed ex parteshould not have been 
made. They contended that on the day 
when the amendment of the execution 
petition was applied for, more than 12 
years had elapsed from the date of the 
decree and that a fresh application for 
the execution of the decree would be barred 
under s, 48, Civil Procedure Code, and that 
the decree-holder applied fer the amend- 
ment of his execution petition with a view 
to evade the bar of limitation under s. 48 
and that his application should not, there- 
fore, have been allowed. They further 
contended that his application for attach- 
ment of immoveable properties cannot be 
treated as continuation of the pending 
application which related to moveable pro- 
perties only. The learned Subordinate 
Judge has upheld their objections and dis- 
missed the execution petition. In his 
judgment he says that the order allowing 
the amendment is witra vires, as the ap- 
plication for attaching immoveable pro- 
perties could not be regarded as continua- 
tion of the pending application which 
related to execution against the judgment- 
debtors’ moveables. He has held also that 
as onthe date of the petition for amend- 
ment afresh application for execution of 
the decree would be barred both under 
Art, 182 of the Limitation Act and s. 48, 
Oivil Procedure Oode, the amendment 
should not have been allowed as it would 
be depriving the defendants of the benefit 
of pleading limitation. 

This appeal is filed against that order, 
It is contended before us that the Sub- 
ordinate Judge erred in holding that 
the order allowing the amendment was 
ultra vires and that he was also wrong in 
holding that on the date of the application 
for amendment afresh application for execu- 
tion of the.decree would be barred either 
under Art. 182 of the Limitation Act or 
s. 48, Civil Procedure Oode, and that in 
the circumstances of the case the amend- 
ment ought to have been allowed. Sec- 
tion 48, Civil Procedure Code, applies to a 
fresh application for execution of the 
decree whichis put in after the expiration 
of 12 years from the date of the decree. 
The section doesnot apply ifthe previou. 
application No. 1 of 1921 should be treated 
as rightly amended while it was pending 


‘though the amendment was ordered after 


the expiry of the 12 years’ period. But if 
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the amendment cannot be allowed and the 
application was in substancea fresh applica- 
tion for the execution of the decree, then 
it will be clearly barred under s. 48 unless 
it is saved by proviso 2 (a) of that section. 

The appellants Vakil ‘wants to argue 
that the case is saved by the said 
proviso as the judgment-debtors by 
fraud prevented the execution of the 
decree, But we find that this case was not 
put forward in the lower Court, nor has 
this ground been raised even in the 
memorandum of appeal before us. We 
cannot, therefore, allow him to raise that 
point at this stage. The appellant's Vakil, 
however, contends that for computing the 
12 years prescribed in s. 48, Oivil Procedure 
@ode, the period during which the execu- 
tion of the decree was stayed by injunction 
should be excluded and if that is done the 
application is within 12 years. We are 
unable to accept this contention as correct 
as, in our opinion, s. 15 of the Limitation 
Act applies only to the periods prescribed 
in the Schedule to that Act and does not 
apply to the period of limitation prescribed 
by s. 48, Civil Procedure Code. The Article 
applicable to the execution of the decree 
is Art. 182 and that Article itself excludes 
in express terms from its scope the opera- 
tion of s. 48, Civil Procedure Code. The view 
we take is in conformity with the decision 
in Subbarayan v. Natarajan (1). Whether 
apart from thé applicability o0fs. 48, Civil Pro- 
cedure Code, and assuming that that section 
does not apply, the application for amend- 
ment viewed as afresh application would be 
saved from the bar under Art, 182 bys. 15 of 
the Limitation Actis not a question which 
is free from doubt or difficulty. When an 
injunction stays the execution of a decree 
against certain attached properties, it will 
be quite open to the decree-holder to execute 
his decree against other Properties of the 
judgment-debtor or against. his person 
and ifso we donot see how he can claim 
the benefit. of s. 15, if he wants to pro- 
ceed against other properties, It is, how- 
ever, unnecessary in this case to express 
a definite opinion on this point on which 
there seems to be some conflict of authority 
as even if the application is not barred 
under Art. 182 it will be barred under 
8, 48, Civil Procedure Code, 


(1) 70 Ind. Cas. 396; 45 M. 785; 16 L. W. 68; (1922) 
M. W. N. 424; 43 M. L. J. 168; 31 M. L. T. 140; A. I. R. 
1922 Mad. 268. 
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The only question which remains to 
be considered is whether the amendment 
of the execution petition as prayed should 
have been allowed. If that amendment 
can be and ought to be allowed there 
will be no limitation bar either. under 
Art. 182 or under s. 48, Oivil Procedure 
Code, as the amendment will speak from 
the date of the original petition. We are 
unable to agree with the Subordinate 
Judge that theamendment is ultra vires. 
The decree-holder had already claimed 
relief against the moveable properties of 
the judgment-debtors. Ifin the prosecu- 
tion of that application claims to the 
attached properties and other obstacles to 
the execution of the decree against such 
properties are thrown in his way there 
is no reason why he should not be per- 
mitted to amend his application by pray- 
ing for attachment of other properties 
moveable orimmoveable. But the question 
whether any particular amendment which 
is applied for should be allowed is one 
which has to be decided with reference 
to all the circumstances of the case. The 
Subordinate Judge has held that the amend- 


ment applied for should not have 
been allowed because the application 
was putin at a time when a fresh 


application for execution would be barred 
by limitation under s. 48, In taking that 
view he is supported by Kumara Venkata 
Perumal v. Velayuda Raddi (2) and 
Alapatt Syamaladoss v. Doradla Subbayya 
(3). 16 isargued forthe appellant that on 
account of the injunction issued, the decree- 
holder abstained from taking any further 
steps until after the injunction was dis- 
solved, and by the time it was dissolved 
the 12 years’ period of limitation had ex- 
pired. But the injunction in this case 
only restrained the decree-holder from 
bringing to sale the attached moveables. 
It did not restrain him from taking any 
other steps in execution of the decree. 
lt was open to him even while that appli- 
cation was pending to file an independent 
application for execution against other pro- 
perties of the judgment-debtors. Concur- 
rent applications for execution of a decree 
against different properties may be made. 
See Maharaja of Bobbili v. Narasaraju Peda 
(4) affirmed by he. Pity Council in 
9 100 tnd. Gas o A I. R. 1997 Mad, 347; 52 M. L, 
. 137; JL. T. 42. 
4 (13 ted, Cas. 738; 37 M. 231 at p. 234; 12 M. L T, 
119; (1912) M. W. N, 721; 33 M, L. J. 236, 
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Maharajah of Bobbili v. Narasaraju Peda 
Baliara (5) and RamSumran Prasad v. Ram 
Bahadur (6) where all the authorities are 
collected. 

The object of s. 48, Civil Procedure 
Code, is to prevent execution proceedings 
being kept pending indefinitely to the 
harassment of judgment-debtors and to 
require sufficient diligence on the part 
of the decres-holders. Moreover s. 48 itself 
provides for the period of 12 years being 
extended in those cases where by the 
fraud of the judgment-debtor himself 
the decree-holder is unable to execute 
his decree. We think that when applica- 
tions for amendment of petitions for execu- 
tion of decrees which have been pending 
for over 12 years are made the Court 
should see that the salutary provisions of 
s. 48 are not evaded, There may no 
doubt be cases in which the Court in 
the exercise of its discretion may allow 
an application for amendment even though 
it is made atatime when a fresh appli- 
cation would be barred by limitation either 
under Art. 1820r 8. 48, Qivil Procedure Code, 
So far as the present case is concerned 
and especially considering thelong and 
unnecessary delay in filing the application 
for amendment of the Execution Petition No. 
1 of-1921 we do not see any sufficient ground 
for setting aside the view of the Subordinate 
Judge that the amendment should not 
have been allowed. We, therefore, dismiss 
the appeal with costs. 


v. N. V. Appeal dismissed. 
(5) 38 Ind Oas. 682; 39 M. 640; 31M, L. J. 300; 18 
Bom. L, R. 909; 14 A. L, J. 1129; 20 M. L. T. 472, 24 


O. L. J. 478; 4 L. W. 558; (1916) 2 M. W.N. 541; 21 
O. W. N. 162; 1 P. L. W. 26: 43 I, A. 238 (P. C). 

(6) 71 Ind. Cas. 741; 4 P. L. T. 99; (1923) Pat. 6l; A, 
I. R. 1923 Pat. 224;42 Pat, 328, : 





OUDH CHIEF COURT. . 
Szoonp Orvit APPBaL No. 104 or 1928, 
August 27, 1928. 
Present:—Sir Louis Stuart, Kr., 
Ohief Judge, and Mr. Justice 

_ _ Srivastava. 

MOHAMMAD ISHAQ AND anotHeR— 
DEFENDANTS-— APPELLANTS 
Versus 
Musammat FAHIM-UN-NISSA 

~—PLAINTIFF AND ANOTHEK— DERENDANTS—- 

i RESPONDENTS. 
Pre-emption—Right of pre-emptor to adduce evi- 
dence to prove real nature of transactior—Device 
and disguise, distinction “between—Device, whether 

permissible, 
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A pre-emptor who is not a party to the deed of 
transfer isnot debarred from adducing evidence to 
show the intention of the parties or the real nature 
of the transaction. [p. 264, col. 2.] 

Balkishen Das v. Legge (1), referred to. 

Pre-emption is a weak right and under the’ 
Muhammadan Law devices are permissible for the 
purpose of defeating pre-emption, but there is a 
marked distinction between a device and a disguise. 
A device is permitted but it does not mean that a 
disguise cannot be exposed. [p. 265, col. 1. 

Lachhman Prasad yv. Mir Fida Husain (2), Sham-a 
shad Ali Khan v. Dharam Singh (3), Bashir Ahmad 
v. Zobaida Khatun (4), Ajodhya v. Sheo Shankar (5), - 
Oudh Bihari v. Rameshwar Singh (6), Sarfaraz Singh 
v. Baleshwar Prasad (7) and Parsotam Dass v. Abdul 


Rahman (8), refsrred to. 

Appeal against a decree of the Sub- 
Judge, Malihabad, Lucknow, dated the 20th 
December, 1927, confirming that of the 
Second Munsif, Lucknow, dated the 8th 
March, 1927. 

Mr. H. Husain, for the Appellants. 

Mr. Nazir-ud-Din, for the Respondents. 


JUDGMENT .—This is a second appeal 
by the defendants-transferees arising out 
of a suit for pre-emption. The material 
facts relating to the litigation are that 
one Abdul Rashid was the owner of a 
six-pies share in patti Fahim-un-nisa in 
village Nagram. On the 12th of June, 1922, 
Abdul Rashid executed a deed of mortgage 
in favour of Musammat Rafiq-uo-nisa for 
Rs. 1,500. The mortgage was with posses- 
sion and the term fixed therein was a period 
of ten years. On 16tb June, 1925, Abdul 
Rashid executed a desd described as a 
deed of hiba-bil-ewaz in favour of Moham- 
mad Ishaq, husband of Musammat Rafiq- 
un-nisa, in respect of the above share. 
The gift purports to bein lieu ofa gold 
ring worth Rs. 100 and certain past services 
rendered by the donee, Fahim-un-nisa 
plaintifi-respondent instituted a suit for 
pre-emption on the allegation that the 
transaction evidenced by the deed dated 
the 16th June, 1925, was intended to be 
and is in reality a transaction of sale 
in consideration of Rs. 1,600. This core 
sideration was made up of the amount 
of Rs, 1,509 paid under the mortgage- 
deed dated the 12th June, 1922, and Rs. 100 
paid as consideration of the deed dated 
16th June, 1925. She also pleaded that 
the mortgage-deed dated 12th June, 1922, 
had been executed benami in the name 
of Musammat Rafiq-un-nisa the real trans- 
feree being her husband Mohammad Ishaq. 
The defendants denied the plaintiff's al- 
legations and maintained that the trans- 
action in suit was in reality a hiba-bil- 
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ewaz in consideration of the gold'ring 
delivered in the presence of the Sub-Regis- 
trar. Abdul Rashid who deposed- that 
after registration he returned the. gold 
“ring and received Rs. 100 cash and several 
other witnesses were examined by the 
parties and a number of documents re- 
lating to correspondence, which had taken 
place in respect of the transaction between 
Abdul Rashid, Mohammad Ishaq and 
Mohammad Sher, the agent of Mohammad 
Ishaq, were produced by the plaintiff in 
support of her case. The learned Munsif 
after a careful consideration of the entire 
evidence arrived at the following findings:— 

(1) That Mohammad Ishaq had rendered 
no service to Abdul Rashid, that the latter 
“was under no obligation to the former, 
that there was no relationship between them 
and that.there was no motive for the gift. 

(2) The market value of the property 
was Rs, 1,600 that of the equity of re- 
demption Rs. 100 and that the ring was 
worth Rs. 100. 

(3) Abdul Rashid and Mohammad Ishaq 
had first agreed to have a sale-deed 
for Rs. 1,600 executed. 

(4) The mortgage-deed was a benami 
transaction. The real mortgagee was 
Mohammad Ishaq and the mortgage merged 
in the last deed. 

(5) The consideration of the last deed 
was Rs. 100, cash and not the ring, and 

(6) The last deed is a deed of sale of 
equity of redemption in lieu of Rs. 100. 

On these findings the trial Court pass- 
ed a decree for redemption in favour of 
the plaintiff on payment of Rs. 1,600. The 
defendant on appeal did not challenge the 
correctness of the first four findings. The 
only findings disputed on appeal were the 
last two. 

. The lower Appellate Court after a careful 
review of the ¿entire evidence has be- 
lieved Abdul Rashid and agreed with 
the findings of the learned’ Munsif on 
both these points. In result the learned 
Subordinate Judgegfhas found that Abdul 
Rashid transferred the equity of redemp- 
tion which was of the value of Rs. 100 
for Rs. 100 paid in cash. He has also 
found that Abdul Rashid and Mohammad 
Ishaq contracted for a sale and till 
the end had a sale in view and executed 
the last deed in pursuance of that con- 
tract but the ring was fraudulently shown 
to have changed hands as consideration 
for the transfer and the deed was fraud- 
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ulently styled as a hiba-bil-ewaz. He 
further goes on to remark: 

“If I had been satisfied that the gift 
was a genuine transaction and was re- 
sorted to to defeat pre-emption I would have 
disallowed pre-emption but I am of opin- 
jon that the parties never intended a 
gift. They intended and agreed toa sale 
and a deed of sale was executed, but certain 
words were falsely added to give the deed 
the colour of gift and the deed was so 
called at the end.” 

The contention urged by the learned 
Counsel for the defendants-appellants is 
that the lower Appellate Court ought to 
have confined itself to the construction 
of the deed. It has ‘been argued that 
the right of the plaintiff to pre-empt 
the property must be determined upon the 
nature of the transaction as evidenced by 
the terms of the deed. It is urged that the 
nature of the transaction must be determin- 
ed solely upon a construction of the deed in 
question without reference to any evidence 
aliunde. Wecannot accept this conten- 
tion. The provisions of ss. 92 and 99 of the 
Indian Evidence Act are perfectly clear. 
Section 92 excludes evidence of any oral ` 
agreement for the purpose of contradict- 
ing, varying, adding to or subtracting from 
its terms, only as between the parties -to 
the instrument or their representatives-in- 
interest. Section 99 expressly provides 
that persons, who are not parties to a 
document, or their representatives-in- 
interest may giveevidence of any facts 
tending to showa contemporaneous agree- 
ment varying the terms of a document. In 
Balkishen Das v. Legge (1) their Lordships 
of theJudicial Committee held that as 
between the parties to the instrument oral 
evidence of intention was not admissible 
for the purpose of construing the deeds or 
ascertaining the intention of the parties. 
It is obvious that the pre-emptor is not 
a partyito the instrument and cannot, 
therefore, be debarred from adducing 
evidence to show the intention of the 
parties or the real nature of the transaction. 

Tt is true, as remarked in Lachhman 
Prasad v. Mir Fida Husain (2) that itis 
not forbidden toa person to ¢ircumvent 
the law of pre-emption by taking a trans- . 
fer which falls short of a sale though it 
may eventually have the same effect as a 

(1) 27 L.A. 58; 22 A. 149; 4 O, W. N. 153; 2 Bom. L 


R. 523; 7 Sar, P. O. J. 601 (P. ©.). 
(2) 30 Ind, Oas. 232; 18 O, O. 109; 2 O. L, J, 220. 


113 I. O. 1928 


sale. It has often been said that pre- 
emption is a weak right and under 
Muhammadan Law devices were permissible 
forthe purpose of defeating pre-emption. 
Even under the present syetem of law 
parties to a transaction have been allowed 
to resort to devices for the purpose of 
defeating the right of pre-emption but 
there isa marked distinction between a 
device anda disguise. A device is per- 
mitted but it does not mean that a disguise 
cannot be exposed. A person in order to 
defeat the right of pre-emption may decide 
not to have a {sale-deed but to have, say, a 
mortgage-deed with onerous conditions 
making its redemption difficult or might 
have a lease executed in his favour making 
himself liable to pay a small sum, how- 


soever insignificant, as rent. In these 
cases which are only illustrative, there is 
noreal sale, The transferee is only a 


mortgagee or a lessee though for all 


practical purposes his position may be as 


good as that ofan. owner. Such devices, 
as we have said before are permissible 
because they fall short of the transaction 
of sale which alone can give rise to a 
right of pre-emption. But the position is 
entirely different ina case in which the 
parties had really entered into a sale trans- 
action but disguised it under the mask 
or cloak of a different transaction. In such 
cases the Court :must look tothe real 
nature of the transactionfor the purpose 
of determining whether iit could be sub- 
ject to the right of pre-emption or not. In 
this case the findings of fact arrived at 
by the lower Appellate Court are conclusive 
regarding the nature of the transaction 
being that of sale, | 

The learned Counsel for the defendants- 
appellants has referred to a number of 
cases in support of his contention. The 
first case referred to is Shamshad Ali Khan 
v. Dharam Singh (3). In this case the 
Court on an examination of the terms of 


the documents held that they did not evi- - 


dence atransaction of sale but only one 
of mortgage. ‘Then the Court proceeded 
to examine the evidence and as theevi- 
dence was conflicting it was held that the 
safest course to pursue was to give judg- 
ment in favour of the party whose case 
was supported by probabilities. We 
fail to find anything in this judgment 
to support the contention of the appellants: 


(3) 95 Ind. Oas. 747; 890. O. 101; A-I, R, 1927 
40; 13 O. L. J. 655. en 


. 
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The next case referred tois Bashir Ahmad 
v. Zobaida Khatun (4). This was a case of 
hiba-bil-ewaz executed by a Muhammadan 
husband in favour of his wifein lieu of 
the unpaid dower debt. In the course of 
the judgment it was remarked at page 109* 
that ‘‘no evidence aliunde of the contents 
of the deed was relied upon in proof of 
this case, The question is, therefore, one 
of interpretation alone.” This case, there- 
fore, far from supperting the contention of 
the appellant negatives it. 

In Ajodhya v. Sheo Shanker (5) the docu- 
ment which formed the subject of the claim 
for pre-emption was described as a birt 
pater. The report does not show that any 
evidence was adduced to show the inten- 
tion of the parties regarding the trangac- 
tion. So the only evidence consisted of the 
document and on a construction of the docu- 
ment it was held that even though the annual 
payment of rent reserved was small yet the 
transaction could not be regarded as a sale. 

Oudh Behari v. Rameshwar Singh (6) is 
a case very similar to the one just referred 
to. Inthis case there was a perpetual 
lease reserving a small malikana payable 
annually tothe lessor. In this case also 
it was remarked at page 233} that there 
was no evidencein support of the plaint- 
iff’s case beyond the terms of the deed 
itself and so Mr. Justice Hasan remarked 
that the question resolved itself intoone 
of construction pure and simple. It seems 
to us that the observations of Mr, Justice 
Hasan are only consistent with the view 
which we have taken namely that if evi- 
dence is forthcoming to show the real nature 
of the transaction it cannot be ignored. 

In Sarfaraz Singh v. Baleshwar Prasad 
(7) some parol evidence had been given to 
prove that the contractof sale had really 
been agreed upon though the document 
purported to bea deed of mortgage. 
This evidence was referred to and it wag 
held that the locus penitentic was availed 
of for fear of a claim for pre-emption, or in 
other words that the transaction entered into 
was really one of mortgage. 

(4) 92 Ind. Cas. 265; 290. 0. 168; 3 O. W. N. 105; 
A. I. R. 1926 Oudh 186; 1 Luck. 83. 

(5) 100 Ind. Cas. 193; 4 O. W.N. 137; 2 Luck. 418; 
A. I. R. 1928 Oudh 25. 

(6) 101 Ind. Cas. 193; 4 O. W. N. 231; A.I. R. 1927 
Oudh 161. 

(7), YO1 Ind. Oas. 282; 40. W. N. 265; 2 Luck. 470: 
ALT. RES Oudh 103. 

T *Page of 29 O. O.— [Ed]. ae 

{Page of 4 O. W. N.—[Ed]. 
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The last case referred to is Parsotam Dass 
v. Abdul Rahman (8). The passage on 
which great reliance has been placed by 
the learned Counsel for the appellants is as 
follows: |. 

“There were formerly in the old Judicial 
Commiissioner’s Court two views: occasion- 
ally one view was adopted; occasionally 
the other view was adopted. The first view 


was thatin pre-emption suits the Court - 


should go behind every transfer to see 
whether the object was to avoid pre-emp- 
tion, and ifthe Courts arrived at aconclu- 
sion that atransfer was made with the 
intention of avoiding pre-emption the 
Courts should consider that transfer to 
be asale. The second view was that every 
transaction should be considered on a 
construction of the document affecting the 
transfer and that parties’ intentions should 
be considered, inthe light of what they 
had agreed t0.........ccecceeseseenees aeng odes It is 
sufficient to say thetsince the institution 
of the Chief Oourt of Oudh the second view 
has been followed consistently.” 

In thatcase no question regarding ad- 
missibility of evidence about the real 
nature of the transaction was raised or 
decided and we fail to find anything in 
the remark quoted above to support the 
contention that such evidence is inadmis- 
sible or that it should be cast aside 
in determining the nature ofthe transac- 
tion. 

Weare, therefore, of opinion that on the 
findings arrivedat by the lower Appellate 
Oourt the transaction was really one of 
sale and assuch subject to pre-emption. The 
decision of the lower Courtiscorrect. The 
appeal failaand is dismissed with costs. 

G. H. Appeal dismissed. 

(8) 105 Ind. Cas. 116; 4 O. W. N. 814; A. I. R. 1927 
Oudh 576. 


ALLAHABAD HIGH COURT. 
First OrvıL APPEAL No. 524 or 1924. 
July 19, 1928, 

Present:—Mr. Justice, Sulaiman, Acting 
Chief Justice, and Mr. Justice Kendall. 

` BAIKUNTH NATH AND OTHERS— 
. PLAINTIFFS—APPRLLANTS 
versus 
JAI KISHUN—Derenpant— RESPONBENT, 
Hindu Law—Widow—Money in hands of widow— 
Presumption~Succession—Claum by heir—Burden of 
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proof of absence of nearer heivs—Prima facie evidence, 
sufficiency of —Civil Procedure Code (Act V of 1908), 
0. KVI, rm. 1, O. XXVI, r. —Issue of Commission— 
Matter of diseretion. | 
There is no presumption that money in the hands of 
a Hindu widow in possession of her husband's estate 
has come out of the savings of the estate. [p. 270, col. 


“Dakhina Kali Debi v. Jagadishwar Bhuttacharjee 
(1) and Diwan Ram Bijai Bahadur Singh v. Indarpal 
Singh (2), referred to. 

The burden is upon the plaintiff who claims as an 
heir not only to establish his pedigree but to prove 
that to the best of his knowledge and belief no 
nearer heir exists. But he cannot be expected to 
prove the negative by direct evidence and the. 
burden will be shifted ou the defendant if the 
plaintiff gives prima facie evidence in support of his 
case. [p. 268, col. 1.) 

The examination of a witness on commission as 
provided under O. XXVI, r. 4, Civil Procedure Code, 
stands on a slightly different footing from the issuing 
of summons to a witness under O. XVI,r.1. In the 
former case ‘the matter is in the discretion of the 
Court, whereas in the latter case summonses are to 
be issued ag a matter of course, though the Court 
may not permit an adjournment of the case if the 
application is made too late, [p. 268, col. 2.4 

First appeal from a decree of the Sub- 
ordinate Judge, Benares, dated the 4th 
of September, 1924. 

Dr. K. N. Katju and Mr. A. P. Pandey, 
forthe Appellants. 

Messrs. P. L. Banerji, Gadadhar Prasad 
and Shah Zamir Alam, for the Respondent, 


ORDER.—[November 28, 1927].—This is 
‘plaintiffs’ appeal arising out of asuit for re- 
covery of possession of certain immoveable 
properties against the defendant Jai Kishun 
who is in pogsession. These properties 
were left by one Musammat Mungi Bahu, 
the widow of Ganga Dhar. The plaintiffs 
claim to be the bandhus of Ganga Dhar, 
deceased and allege that there are no 
sapindas or samanodaks or sakullyas of 
the deceased alive and that they are his 
nearest heirs. The contesting defendant 
is the son of Musammat Mungi Bahu’s 
own brother and would not be an heir to 
the estate if it wasa Hindu widow's estate 
in the hands of Musammat Mungi Bahu. 

The defendant denied the pedigree, set 
up by the plaintiffs and further denied 
that there was no nearer heir alive in the 
family of Ganga Dhar. He also asserted 
that Ganga Dhar had made an oral Will 
in favour of his wife Musammat Mungi 
Bahu who in her turn had bequeathed 

this property to the defendant of which 
he had, become an absolute owner. The 
learned Subordinate Judge came to the 
conclusion that the plaintiffs had succeed- 
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‘ed in establishing that they were the 


nearest bandhus of Ganga Dhar deceased 
but he held that it was clear on the 
evidence that there were some samanodaks 
of Ganga Dhar alive and accordingly the 
plaintiffs were not the heirs to the estate, 
In view of his finding he did not consider 
it necessary to gointo the other issues 
which raised in the case, Tho plaintiffs 
come up in appeal and challenge the 
finding of the Gourt below that there 
are in existence nearer heirs to exclude 
them. 

Taking up the point raised in the appeal 
itself first, we may mention that although 
the defendant in his written statement 
had not admitted the plaintiffs’ allegation 
that there were no sapindas, samanodaks or 
sakullyas of Ganga Dhar alive, he did not 
specifically mention the name of any person 
whom he alleged to be a nearer heir, nor 
did he give any particulars. Even on the 
date when the issues were framed the 
defendant was not in a position to give 
the name of any supposed nearer heir. 
In February, 1924, an application was made 
on behalf of the defendant to summon -two 
witnesses, Musammat Shama Baiand Ohhote 
Lal of Ahmadabad on commission. But 
eveni then it was not mentioned that 
Obhote Lal wasa nearer heir. When one 
of the plaintiffs Prem Nath was in the 
witness-box a question was put to him 
whether he knew Chhote Lal of Ahmad- 
abad to which he replied that he did 
not know him. Hven at that stage it 
was not definitely suggested on behalf of 
the defendant that Ohhote Lal was a col- 
lateral who might inherit. After the 
plaintiffs’ evidence was closed the defendant 
examined himself as his own witness, and 
he then stated that after the settlement 
of the issues he learnt from Musammat 
Shama Bai that Chhote Lal of Ahmadabad 
belonged to the ffamily of Ganga Dhar. 
The statement of Jai Kishun was not based 
On any personal knowledge of his own 
but on what he had heard from Musam- 
mat Shama Bai. Musammat Shama Bai 
was examined on commission but the 
learned Subordinate J udge did not allow 
the plaintiffs’ application for the exami- 
nation of Chhote Lal. We shall come to 
this point later on. Musammat Shama Bai 
no doubt gave a pedigree different from 
that set up by the plaintiffs and if her 
statement were believed the plaintiffs would 
not even be the bandhus of Ganga Dhar, 
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As regards Ohhote Lal her statement 
was that Bapuji was related to Ganga Dhar 
as a distant brother of the same gotra. The 
evidence of the defendant himself was that 
Bapuji was the name of the father of Ohhote 
Lal. Musammat Shama Bai did not state 
that Bapuji's son was related to Ganga 
Dhar within 14 degrees. She did not re- 
member the name of Bapuji's father as 
she had not seen him. In cross-exami- 
nation she admitted that she was not 
on friendly terms with the plaintiffs but 
was on bad terms with them and that 
there had been ill-feeling between her- 
self and their father and uncle for a long 
time, in fact from the time of Data Ram, 
her grand father-in-law. One of the plaint- 
iffs’ witnesses Parshotam Jani in cross-exa- 
mination stated that his great great grand- 
father was the brother of Ram Nath, the 
ancestor of Ganga Dhar. On this evidence 
the learned Subordinate Judge reeorded 


‘a finding that the existence of samanodaks 


such as Parshotam Jani and Ohhote Lal 
was proved which disentitled the plaintiffs 
from instituting this suit. 

The learned Judge did not apparent- 
ly realise that Parshotam Jani’s relation- 
ship with Ram Nath would not make 
him a samanodak of Qonga Dhar who 
was related to Ram Nath through a female 
and that Parshotam Jani would merely 
be a bandhu remoter than the plaintiffs 
according to the latter's allegation. His 
finding that the existence ef Parshotam 
Jani is a bar to plaintiffs’ case cannot be 
supported at all. Parshotam Jani himself 
appeared as a witness for the plaintiffs and 
did not put forward any claim based on 
his supposed title. 

As regards Obhote Lal, the evidence 
as ib stands on the record is legally in- 
sufficient to prove that he was a samano- 
dak of the deceased Ganga Dhar. All 
that we know is that Chhote Lal is the 
son of Bapuji. The defendant does not 
go further than that. We do not know 
the name of Bapuji's father and grandfather 
and we have not got a complete pedigree 
connecting Bapuji with Ganga Dhar. Tte 
solitary statement of Musammat Shara 
Bai who is admittedly not on good terms 
with the plaintiffs is that Bapuji was re- 
lated to Ganga Dhar as a distant brother 
of the same gotra, That by itself is 
not sufficient to prove that Ohhote Lal 
and Ganga Dhar were related to each 
other within 14 degrees. The finding 
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of the Subordinate Judge that this” fact 
F established cannot, therefore, be aecept- 
ed. 


“No doubt the burden lay on the plaint- 
iffs in the first instanee not only to es- 
tablish their pedigree but to prove that 
to the best of their knowledge and belief 
no nearer heir existed. The plaintiffs 
have led prima facie evidence in support 
of their case which shifted the burden on 
the defendant. Their witness Govind 
Ram stated that excepting the plaintiffs 
there were no sapindas, samanodaks or 
sakullyas of Ganga Dhar's family living, 
Similarly another witness Gauri Shanker 
states that in the family of Ballaviji, 
Gurji and Ganga Dhar there is no nearer 
relation than the plaintiffs. The plaintiffs 
cannot be expected to prove the negative 
by direct evidence. Weare, therefore, of 
opinion that the evidence of these ‘two wit- 
nesses of the plaintiffs was sufficient to 
discharge the burden which lay on them 
initially and to shift the burden on the 
defendant, If the defendant wanted to 
establish that there wasa nearer heir it was 
his duty to name him and to prove that he 
was in fact nearly related. 


Before the evidence commenced the de- 
fondant applied tothe Oourt that Obhote 
Lal beexamined on commission after the 
plaintiffs’ evidence had been closed. He 
did not suggest in the application in ex- 
press language that if the Court was not 
prepared to examine Ohhote Lal after the 
plaintiffs’ evidence was closed he might 
be examined at an earlier stage, nor did he 
disclose in his application that Chhote 
Lal was the person who was a nearer heir 
than the plaintiffs. The Court merely 
passed the order that the applica- 
tion should be put up for orders 
after the plaintiffs’. evidence had been 
closed. The plaintiffs’ evidence was con- 
cluded on the 18th of August, 1924, and 
thereafter the defendant's evidence began. 
On the 20th of August the defendant's 
Pleader made astatement that he had con- 
cluded his oral evidence except the evidence 
of the two witnesses Musammat Shama Bai 
and Chhote Lal whom he asked to be ex- 
amined on commission. Musammat Shama 
Bai was at that time livingin the Benares 
Qity and was a pardanashin lady who 
could not be compelled to appear in Court. 
Ohhote Lal on the other hand was 
residing at Ahmedabad in Gujrat 
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outside the limits of the jurisdiction ofthe 
Subordinate Judge. On the 20th of 
August the learned Judge granted the 
plaintiffs’ prayer that Musammat Shama 
Bai be examined on commission, buthe 
refused the application so far as Chhote 
Lal was concerned. Unfortunately the 
learned Judge has given no reasons 
showing why he did not permit the 
examination of Chhote Lal on commission. 
It isnot necessary to speculate what might 
have been in his mind, but itis possible 
that he thought that the examination of 
Chhote Lal would involve considerable 
delay. As Shama Bai had not been then 
examined, he could not have felt satisfied 
that Ohhote Lal's relationship had been 
established and that there was no necessity 
to examine him. 

The learned Advocate for the respondent 
has .urged before us that Ohhote Lal 
should now be ordered to be examined on 
commission. After considering the matter 
carefully we have come to the conclusion 
that now it is too late to order the 
examination of Chhote Lal. The defend- 
ant did not word his application properly, 
and did not ask the Court to decide 
whether Chhote Lal’s examination would 
be ordered after the plaintiffs’ evidence 
had been closed. He took the risk of 
having his application refused after the 
plaintiffs’ evidence was concluded. Fur- 
thermore the examination of a witness on 
commission as provided under O. XXVI, 
r. 4 stands onaslightly different footing 
from the issuing of summons to a witness 
under O.XVI,r.1. Inthe former case the 
matter is in the discretion of the Court, 
whereas in the latter case summonses are 
to be issued as a matter of course though 
the Oourt may not permit an adjournment 
of the ease if the application is made too 
late. «The defendant, therefore, had not an 
absolute right to get the witness Chhote 
Lal who was residing in Gujrat examined 
on commission. The learned Judge has 
refused his application. At the time 
when the learned Judge had passed his 
order in February, 1924, that the applica- 
tion should be put up for disposal later 
on, he undoubtedly was not aware that 
the evidence of Chhote Lal would be 
particularly important or that he would be 
put forward as the nearer heir to the 
estate. .Even upto the 20th of August, 
1924, Musammat Shama Bai, whose evidence 
alone could be legal evidence, had 
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not been examined and the defendant's 
statement was based on amere hearsay. 
Having regard to all these circumstances 
we do not think that we should at this 
stage order this fresh evidence to be 


brought on the record, The result, 
therefore, is that there is no legally 
sufficient evidence on the record to 


` establish that there is any sapinda, sama- 
nodak or sakulya within 14 degrees of 
Ganga Dhar who would be a nearer heir to 
the estate than the plaintifis in case the 
latter have proved their pedigree. 


The learned Advocate for the defendant’ 


has sought to support the decree of the 
Court below by challenging the finding 
plaintiffs’ pedigree has been 
established. As he is entitled to do that 
we have been taken through the entire 
evidence, documentary and oral, on this 
point, 

(Their Lordships referred to the evidence 
and proceeded:—} f 

The result, therefore, is that we must 
accəpt the finding that the plaintiffs’ 
pedigree has been established by the 
evidenca. 

Chhote Lal whose rights are set up by 
the defendant is not a party to the suit 
and has not even been examined as a 
witness. There is nothing to prevent him 
if he is a nearer heir from instituting a 
suit against the successful party to the 
suit specially as several years still remain 
before, limitation will expire. But unless 
the defendant succeeds in establishing 
that by two succsssive oral Wills he had 
acquired the property asan absolute owner, 
he would be a stranger to the family and a 
trespasser. As between him and the 
plaintiffs it has now been found that the 
plaintiffs are the nearest bandhus and 
the defendant is not an heir atall. The 
plaintiffs would, therefore, be entitled toa 
decree unless the bequests are proved. 


The learned Subordinate Judge disposed 
of only the first issue out of five which 
had been framed and left the others 
undecided, As the first issue was the 
main issue in the caseand not a prelimi- 
nary one we think it is necessary that {we 
should call for findings on the ramaining 
issues under O, XLI, r. 25, before finally 
disposing of this appeal. 


We accordingly dirsct tas Court below 
to record findings on issues Nos. 2 to 5 
montioned in the jadgment of the Court 
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below sand return tbose findings within 
two months from this date. No fresk 
evidence will be allowed. The order as to 
costs will be passed after the findings have 
been returned. 

By the Court.—The findings have 

been returned and they are in favour of 
the respondent. Objections have been 
filed to these findings. 
. Theevidence adduced by the defendant 
to prove that Ganga Dharhad made any 
oral Willin favour of Musammat Mungi 
Bahu is unreliable. The Will is said to 
have been made 40 years ago. The evidence 
in support of it consists of the statement 
of three witnesses. During all these 40 
years thereis not the slightest document- 
ary evidence to indicate that any such 
Will jwas in existence. The learned Sub- 
ordinate Judge has pointed out some dis- 
crepancies in the statements of these thres 
witnesses. Hehad the apportunity of hear- 
ing themand marking their demeanour. 
He was not impressed by their evidence 
and has rejected it. We have examined 
that evidence and weare unable to take 
a contrary view. It must, therefore, bs 
held that the oral Will set up by the 
defendant is not established. 

It follows that Musammat Mungi Bahu 
had no authority to make any Will in 
favour of the defendant. As a matter of 
fact the evidence to prove such an oral 
Will by the lady in favour of the defend- 
ant is also unsatisfactory, and the learned 
Subordinate Judge has rejected it. We 
accept his finding on this point also. 

The next question that remains is whether 
the house in Mohalla Bhairon Baoli, which 
‘was purchased by Mungi Bahu, can bs 
claimed by the defendant. The house was 
purchased under a sale-deed dated the 
4th of July, 1903, for a sum of Rs, 600. 
This sum consisted of Rs. 500 advanced 
by her previously and a sum of 
Rs. 100 paid at the time. There is 
absolutely no evidence on either side to 
show where she had got the money which 
she advanced as a loan in the first in- 
stance, and where she got Rs.100 from. 
The learned Subordinate Judge remarks 
thatia the year 1885 she had sold a house 
of her husband for Rs. 2,000. The house 
in dispute was purchased 18 years after 
1835, nevertheless, the learned Subordinate 
Juga has said: “It is difficult to trace 
the source of the money out of which 
the housa in dispute was purchased, but 
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one thing is clear and that is this that atd a preliminary decree in favour of 


she had Rs. 2,000 in hand out of her 
husband's estate, and she could, therefore, 
very well manage to save Rs. 600 out 
of that to purchase the house in dispute 
even after a lapse of 18 years.” 

We find it very difficult to assume that 
Rs. 800 remained in the hands of the 
jady after the lapse of 18 years, and that 
it is with that amount that she must 
have purchased this house. This circum- 
stance must accordingly beignered. There 
is, therefore, no evidence either way. 
The learned Subordinate Judge has held 
that it was for the defendant to prove 
that the money did not come outof the 
income of the husband’s estate. No 
authority has been cited before us in 


support ofthe contention that there is. 


any presumption thatthe money in the 
hands of the lady is presumed to come out 
of the savings of her husband’s estate. 
Cases have been cited which show that 
where it is known g : 
purchased out of the savings, it would be 
treated as accretion to the estate, if it had 
not been disposed of before the widow died. 
Those cases are distinguishable. The only 
case which is at all applicable is the case of 
Dakhina Kali Debi v. Jagadishwar Bhut- 
tacharjee (1) and that is in favour of thé 
defendant, and shows that there is no such 
presumption in law. The case of Diwan 
Ram Bijai Bahadur Singh v. Indarpal 
Singh (2) also suggests that there is not 
any general presumption that the widow 
‘ean own no property herself. We accord- 
ingly think that_in the absence of any 
evidence to show the contrary, it must 
be held that the plaintiffs have failed to 
establish that the said house was acquired 
out of the savings of the widow's estate. 
Their claim as regards this house should 
accordingly be dismissed, 


The last question was whether the de- 
fendant had any moveables in his pos- 
session which were part of the widow's 
estate. The evidence to prove the existence 
of such moveables is worthless and has 
been rejected by the Court below. We 
accept that fi ding and hold that there 
is no such proof. 


The appeal is allowed in part, and the, 


decree of the Court below is set aside, 


. 197, 
& 26 Q. 871; 26 L A. 226,40. W.N. 1;2 Bom. L. 


1) 20. W. N.1 
R i, 7 Sar, P. O. J; 578. 


that property was ` 


the plaintiffs is passed as follows :— . 

The claim for the properties in schedule 
1 aud 3 be decreed and that in schedules 2 
and 4‘dismissed. The plaintiffs are further 
entitled to mesne profits from May, 1921, to 
December, 1923, as well as pendente lite 
and future mesne profits till delivery of 
possession. 

The Oourt below will ascertain the 
amount of the mesne profits to which 
the plaintiffs are entitled and pass a final 
decree. 

Parties will pay and receive costs in 
proportion -to success and failure in both 
the Courts. 


A Appeal allowed, 


LAHORE HIGH COURT. 
First Orvin APPRAL No. 1116 of 1927. 
February 15, 1928. 

Present :—Mr. Justice Jai Lal. 
GUL MUHAMMAD—Dnarespant— 
APPRLLANT 
versus 


. SABZ ALI KHAN—PLAINTIFF AND OTAERS 


—DEFENDANTS— RESPONDENTS, 

Court Fees Act (VII of 1870), Seh, I, Art, 1—Ap- 
peals from orders under s. 144, Civil Procedure Code~- 
Court-fee payable. 

An order of restitution under s. 144, Civil Procedure 
Code, if such order is not contained in the decree of 
the pellate Court, isan order which has the-force 
of a decree and the Court-fee payable on an appeal 
from such an order is ad valorem under Art. 1, Sch. I, 
Oourt Fees Act. [p. 272,col. 1.] 

Appeals from orders under s. 47, Civil Procedure 
Code, need not bear ad valorem Court-fees for, 
though such orders have the force of decrees they 
have been excepted fromthe provisions of Art. 1, 
Sch. I, Court Fees Act by a Government Notification. 
[p. 272, col. 2.] 

First appeal from an order ofthe Dis- 
trict Judge, Dera Ghazi Khan, dated the 
2nd April, 1927. 

Sheikh Niaz Muhammad, for the Appel- 
lant, 


Mr.Mukand Lal Puri, for the Respondent, 
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ORDER.—A suit for pre-emption was 
decreed, and the vendee appealed from 
that decree to the Chief Oourt of the 
Punjab. During the pendency of the ap- 
peal on the application of the vendee 
the execution of the decree for pre-emp- 
tion was stayed. Finally, the decree for 
pr-emption was afurmed. In the mean- 
the decree-holder had deposited in 
“ie amount which he had to deposit 
by virtue of the decree in his favour, 
and this amount was later withdrawn by 
him after the order staying the execution 
of the decrea had been passed by the Chief 
Court. The decree for pre-emption has 
now been executed, but the decree-holder 
- has presented an application to the trial 
Court claiming mesne profits from the 
judgment-debtor, the vendee, on the ground 
that during the time that the amount de- 
posited by him in Court by virtue of the 
decree remained so deposited, the vendee 
the judgment-debtor remained in posses- 
sion of the property in suit illegally as 
finally held by the Appellate Court, and, 
therefore, that he was entitled to recover 
mesne profits from the vendee, The Oourt 
below has held that mesne profits could 
be awarded to the successful pre-emptor 
under s. 144 of the Oivil Procedure Code 
by way of restitution and has assessed. 
such mesne profits at Rs. 3,000 and has 
directed that this amount be paid to the 
pre-emptor decree-holder by the vendee. 

The vendee appeals from this order, 
and the memorandum of appeal bears a 
Court-fee stamp of Re. 4 ason an appeal 
from an order not having the force of a 
decree. A preliminary objection is taken 
on behalf of the respondent that proper 
Court-fee has not been paid on the memo- 
randum of appeal and that, as the time 


kh 


for presenting an appeal has expired, the 


appeal is barred by time and should be 
dismissed as such. The appellant's Céun- 
sel, on the other hand, strenuously con- 
tends that he has paid the proper Oourt- 
fee and that in any case the question as 
to the proper Oourt-fee payable on the 
memorandum of appeal is a controversial 
one and, therefore, under s. 149 of the 
Civil Procedure Code he should be given 
time to make good the deficiency in the 
Court-fee stamp in case this Court holds 
that the memorandum of appeal is insufici- 
ently stamped. 

In support of his objection the Oeunsel 
for the respondent cites Ram Singh v. 
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Sham, Parshad (1) and Baijnath Das v. 
Balmakand (2). Referenee is also made 
to Balmukanda Marwari v. Basanta Kumari 
Dasi (3) and also to Gujar Mal v, Narain 
Singh (4). In three of these cases the 
point involved, was as to the Artiele of 
the Indian Limitation Act applieable to 
an application for restitution under s. 144 
of the Oivil Procedure Oode, but in Baij- 
nath Das v. Balmukand (2) the question 
as to the amount of Court-fee payable on 
a memorandum of appeal from an order 
of restitution under s. 144 was directly 
involved. That case is, therefore, a direct 
authority in support of the objection. In 
Ram Singh v. Sham Prashad (1) the point 
did not directly arise; but the learned 
Judges held that under the present Civil 
Procedure Code an application for restitu- 
tion under s. 144 falls under Art. 181 
of the Indian Limitation Act, and not 
under Art. 182. An opinion was also ex- 
pressed that this last named Article ap- 
plies to applications under s. 144 only 
if restitution has been ordered by the 
Appellate Court by its decree. The learn- 
ed Judges, however, held that the case 
before them was governed by the Oivil 
Procedure Oode of 1882 and proceeded 
to dispose it of under the provisions of 
that Oode. The opinion of the learned 
Judges as to the true nature of an applica- 
tion under s. 144 was, therefore, in the 
nature of an obiter dictum: but the reason- 
ing on which this opinion is based, is 
sound and is entitled to due respect. This 
view was accepted as correct bya Judge 
in Chambers of this Court in Gujar Mal v. 
Narain Singh (4) and receives further sup- 
port from the judgment reported as Bal- 
mukanda Marwari v. Basanta Kumari Dasi 


(3). 


These cases support the respondents’ 
conteation in the following manner. Arti- 
cle 182 of the Limitation Act governs ap- 
plications for execution of decrees, while 
Art. 181 governs applications under the 
QGivil Procedure Code which are not other- 
wise provided for in the Indian Limita- 


(1) 44 Ind. Cas. 301; 67 P. R, 1918; 36 P. W. R. 
1918; 15 P. L. R. 1918. 

(2) 82 Ind. Cas, 321; 47 A. 98; 22 A. L. J. £881; L. R. 
5 À. 773 Civ.; A. I, R. 1925 All. 137. 

(3) 78 Ind. Oas. 200; 3 Pat. 371; (1924) Pat. 33; 5 P. 
L. T. 145; A.I.R 1925 Pat. 1. 

(4) 96 Ind. Oas,804; A. I. R. 1926 Lah. 685. 
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-tion Act, Now applications for, or in 
execution of, decrees are generally made 
under s. 47 of the Civil Procedure Code, 
or to put.it more correctly, all orders 
made in pursuance of such applications 
are made under that section and, there- 
fore, generally speaking Art. 182 of the 
Limitation Aet, governs all applications 
for orders under s. 47 of the Givil Pro- 
cedure Code. As I will presently show 
appeal from orders passed unders. 47 are to 
be stamped aa if from orders not having the 
force of a decree in spite of the definition 
of the term ‘decree’ in s, 2 of the Civil Prose- 
dure Code. It, therefore, follows that 
if the application on which the order 
under appeal was made,” was governed 
by Art. 182 of the Limitation Act and 
therefore, by s, 47 of the Oivil Procedure 
Oode, the memorandum of appeal in the 
‘present case must be deemed to have been 
sufficiently stamped with a Oourt-fee stamp 
of the value of Rs.4, On the other hand 
if the application was governed by Art. 
181 and, therefore, not by s. 47 of the 
Civil Procedure Code then the order made 
under s. 144 has the force of a decree 
even for the purposes of an appeal and 
the memorandum ef appeal must be stamp- 
ed accordingly. 

In the .case before me restitution was 
notordered by. the decree of the appellate 
Court and I did not express any opinion 
whether or not.any question of restitu- 
tion was involved inthe case at all, be- 
cause I would then be practically decid- 
ing the appeal on its merits. But te 
my mind itis quite clear that the case 
does not fall within the provisions of 
8.47 of the Civil Procedure Code as the 
application presented by the respondent 
did not relate to the execution, diseharge 
or satisfaction of the decree. The payment 
of the mesne profits was not directly or 
indirectly covered by the decree either of 
the first Court or ofthe Appellate Court, 
and I am, therefore, unable to hold that 
s. 47 has any application to the present 
case. The Court below expressly purport- 
ed to proceed under s, 144 of the Civil 
Procedure Code and I hold that an appeal 
from an order of restitution under s, 144 
if such order is not contained in the 
decree of the Appellate Court, is an order 
which has-the force of a decree and, therefore, 
the Court-fee payable on the memerandum 
of appeal against such an order must 
be calculated in accordance with Art. 1 
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of the First Schedule of the Indian Court 
Fees Act. 

Ia this coansztion referanca may be male 
to the definition of the expression ‘decree’ 
as contained in s. 2(2) of the Oivil Pro- 
eedura Code where it is laid down that 
a decree shall be deemed to include, inter 
alia the determination of any question 
under s, 47 or eae of the ee 
Code. It may ba mentioned t > jekining 
as the appeals from orders undéêl s. 
are concaraed, thay are expressly ex- 
capted from the provisions of Art. 1 of 
the First Schedule of the Court Fees 
Act by a Notification of the Government 
of India. There is no such Notification 
with regard to s. 144 and, therefore, an 
appeal from an order under that section 
must be as if from a decres and stamped 
accordingly. 

I, however, consider that this is a fit. 
case in which the appellant should be 
given an extension of time to make good 
the deficiency in the Court-fee. The mat- 
ter was certainly a controversial one and 
the appellant has satisfied mə that he 
had a reazonable causa for not paying 
the requisite Oourt-fea stamp when the . 
appeal was filed, I, therefore, extend the 
time for payment of the Oourt-fee stamp 
under s. 149 of the Oivil Procedure Oode 
to the 15th of March, 1928, If the defi- 
ciency in the Oourt-fae is made good 
within that time the appeal will bə 
fixed for hearing on the marits, other- 
wise it will stand dismissed with costs, 

R. L. ` Appeal dismissed, 
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PRIVY COUNCIL. 
APPEAL FROM THE SUPREME Court OF NIGERIA, 
June 19, 1928, 
- Present :—Lord Chancellor, (Lord 
Hailsham, Lord Buckmaster and 
Lord Warrington of Olyffe. 
ESHUGBAYI ELEKO— APPELLANT 
` VETSUS 
OFFICER ADMINISTERING THE 
GOVERNMENT or NIGERIA 
AND ANOTAER— RESPONDENTS. 
Habeas corpus—Successive applications to different 


Judges of same Court, maintainability of—Nature of 
habeas corpus. 

By the Common Law of England it is the right 
of any imprisoned person to apply successively to 
every tribunal competent to issue a writ of habeas 
corpus, [p. 274, col, 2.] 

Each Judge of a Gourtis a tribunal to which an 


application can be made within the meaning of this ` 


rule and every Judge who has jurisdiction to issue 
the writis bound to hear and determine such an 
application on the merits notwithstanding that some 
other Judge of the same or another Court has 
already refused a similar application. [p. 276, col. L] 

Messra. R, M. Montgomery and H. Douglas, 
for the Appellant. 

Messrs. R. S. Cripps, S. E. Poock and J, C. 
Howard, for the Respondenta. 

JUDGMENT. 

Lord Chancellor, (Lord Hail- 
sham).—The facts which give rise to 
this appeal can be shortly stated; but the 
question of law involved is one of 
grave constitutional importance to His 
Majesty's subjects in this country as well 
as in the Overseas Dominions. 

By the Deposed Chiefs' Removal Ordi- 
nance of 1917,asamended in 1925, it was 
provided that: 

“When a native chief or a native holding 
any office under a native administration or 
“by virtue of any native law or custom has 
been deposed or removed from his office by, 
or with the sanction ofthe Governor .. . 
the Governor may: (a)if native law and 
custom shall require that such deposed 
chief or native shall leave the area over 
which he exercised . jurisdiction or influ- 
ence by virtue of his chieftaincy or office 
. . . + by an order under his hand 
direct that such chief or native shall with- 
insuch time, asshall be specified in the 
order leave the area over which he had 
exercised jurisdiction, or influence, and 
such other part of Nigeria adjacent thereto 
as may be specified in the Order, and that 
he shall not return to such area or part 
without the consent of the Governor. 

(2) Any deposed, chief er native who 
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shall refuse or neglect to leave such area 
or part of Nigeria as aforesaid as directed 
by the Governor . . . . shall be liable 
to imprisonment for six months and the 
Governor may by writing, under his hand 
and seal, order such deposed chief or native 
to be deported, either forthwith or on the 
expiration of any term of imprisonment to 
which he may have been sentenced as 
aforesaid, to such part of Nigeria as the 
Governor may by such order direct.” 

On 6th August, 1925,the Acting Gover- 
nor purported to make an order under the 
said Ordinance in the following terms: 

“Whereas Eshugbayi, native chief hold- 
ing the office of Eleko in the Oolony has 
with my sanction been deposedand remov- 
ed from his office, and whereas native law 
and custom requires that the said Eshugbayi 
shall leave the area over which he exercised 
influence by virtue of his office: Now 
therefore I do hereby direct that the 
said Eshugbayi shall leave the said Colony 
and the Province of Abeokuta Ijebu 
and Ondo, within twenty-four hours of the 
service of this order, and that he shall not 
return to any of the said areas, without my 
consent.” 

On &th August, 1925, the Acting Gover- 
nor made a further order reciting. the 
order of 6th August, reciting that the 
appellant had refused or neglected to 
comply with it, and ordering that the 
appellant should be deported forthwith to 
Oyoin the Province of Oyo. 

Immediately upon service of the order 
of 6th August, the appellant gave notice 
of motion for leave to set aside the order 
and to stay execution upon it. This 
motion was heard on 7th and 8th August, 
by the Acting Ohief Justice of Nigeria, 
and on 8th August, the motion was dismiss- 
ed. Upon the dismissal of the motion 
the appellant gave notice of motion on 
8th August, for leave to issue a writ of 
habeas corpus, and on 10th August, leave 
was granted for a Rule nist for a writ of 
habeas corpus returnable on 13th August. 
On 13th August,cause was shown against 
the Rule and the Rule was discharged on 
technical grounds without going into the 
merits. Meanwhile the appellant on the 
same 8th August, had issued a writ against 
the Acting Governor and the Ohief Secre- 
tary of the Government of Nigeria, claim- 
ing a declaration that the order of 6th’ 
August, 1925, was void, and asking 
for an injunction to restrain the defends 
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ants from taking any steps under the 
order. On 1¥%th August the Attérney- 
General moved .to stay or dismiss this 
action as being frivolous and vexatious and 
an abuse of the process of the Court. The 
motion was heard by the Acting Chief 
Justice and on 7th September 1925, he 
ordered that the ection should be dismissed 
on these grounds. 

On 18th September, 1925, the appellant 
gave a fresh notice of motion for leave to 
issue a writ of habeas corpus, and on 12th 
October 1925, the Acting Chief Justice 
gave judgment refusing the motion. The 
learned Judge held that the orders of 6th 
and 8th August had been validly made 
and that the detention of the appellant 
was, therefore, lawful. On 4th December 
1925, the appellant gave a fresh notice of 
motion for a writ of habeas corpus. This 
motion was heard before Mr. Justice Tew 
on 8th December 1925, when the Attorney- 
General took a preliminary objection that 
a similar application based on the same 
material had been made by the appellant 

-and had been dismissed by the Acting Chief 

Justice, and that in view of that refusal 
the application could not be entertained; 
and on 14th December 1925, the learned 
Judge gave judgment upholding the 
objection and dismissing the motion on 
that ground. The appellant appealed 
against this decision and, on the hearing 
of the appeal, took the point that there 
was no evidence thatthe previous ap- 
-plication had been made or that it had 
been based on the same ground; andthe 
Court directed that the case should be 
returned to the learned Judgein order that 
evidence might be filed upon these points. 
Accordingly, on 9th, March 1926, an 
affidavit was filed by the Solicitor-General, 
and on 15th March 1926, Tew, J., re-heard 
the motion and dismissed it on the same 
ground as before. From this decision the 
appellant again appealed, and on ist June 
1926, the Full Court ina considered judg- 
ment dismissed the appeal and upheld the 
view of Tew, J., that the preliminary 
objection prevailed and that he had 
no jurisdiction to entertain the applica- 
tion. It isfrom this decision that the 
present appeal is brought before the 
Board. 

On the hearing before this Board the 

- appellant contended in the first place that 
there never had heen a decision on the 
merits of his application and that the 
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dismissal of the second motion for a habeas 
corpus by the Acting Ohief Justice had 
been merely on technica] grounds. Even 
if this contention wererelevant,it was not 
infact made out. In their Lordships’ view 
it is clear from a perusal of the judgment 
that the merits were most carefully con- 
sidered by the Acting Ohief Justice, and 
that the refusal was based expressly upon 
the learned Judge’s view, upon the merits 
of the application. 

But it was further contended on behalf 
of the appellant that by the common law 
of this country, which applies in Nigeria, 
it is the right of any imprisoned person to 
apply successively to every tribunal com- 
petent to issue a writ of habeas corpus, 
and that each tribunal must determine 
such an application upon its merits 
unfettered by the decision of any other 
tribunal of co-ordinate jurisdiction even if 
the grounds urged are exactly the same. 
On behalf of the respondent, Mr. Stafford 
Oripps admitted the existence of theright 
to make successive applications; but he 
argued that the applications must be to 
different Courts. He pointed out that in 
the present case each application had been 
made to the Supreme Court of Nigeria, 
and he contended that since that Court 


- had determined the matter by dismissing 


the application on 12th October no fresh 
application based uponthe same materials 
could be entertained by that Court. In sup- 
port of this argument he cited the langu- 
age of Lord Esher in Ex parte Cox (1): 
“jit is not correct to say „that under 
the old system there could be an appli- 
cation to all the Judges in succession. 
There could be an application to all the | 
Courts in succession.” 

He pointed out that, although the deci- 
sion of the Court of Appeal had been 
overruledin the House of Lords, where the 
caseéeis reported under the name Cogs v, 
Hakes (2), none of the learned Lords had 
dissented from Lord Esher’s statement of 
the law, and Lord Bramwell’s language at 
page 523* seemed to indicate that his view 
of the old practice was the same. He 
further called attention to the fact thatno 
instance could be found in the books of 
applications being made to successive 


(1) (1888) 20 Q. B. D. Lat p.18; 5249. P. 484; 36 W. 
R. 200; 58 L. T. 393; 57 L, J. Q. B. 98. 

(2) 0891) 15 A. 0.506; 60 L. J. Q. B, 89; 545. P, 
820; 17 Qox. O. O. 158; 39 W. R. 145; 63 L. T. 392, 


“"¥Pagelof (1891) 15 A. O0. Hd] 
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Judges of the same Court, and he cited 
decisions in New Zealand in Ex parte 
Bouvy (3), and of the Oourt of Appeal of 
British Columbia in Re Loo Len (4) to the 
same effect. 
: This constitutes a formidable body of 
judicial opinion, and their Lordships have 
thought it right, therefore, to examine, 
with some care, the earlier history of the 
writ. This will be found set out in Hale’s 
Pleas of the Orown, Vol. 2, page 143; in 
Bacon's Abridgement under the title 
Habeas Corpus, 8. B;” in Sir William 
Blackstone's Commentaries, Vol. 3, page 
131 et seg, and in the discussion of 
Blackstone’s opinion appearing in Lord 
Eldon’s judgment in Crowley's case (5). 


From these authorities, it appears 
that. the writ of habeas corpus jwas 
originally issuable -out of the Oourt of 


King’s Bench and out of the Court of 
Chancery; but that in very early days the 
Courts of Common Pleas and Exchequer 
had claimed the right to issue the writ, in 
protection of their own officers and suitors, 
and that this practice had been gradually 
extended to other cases, In the seven- 
- teenth century the Habeas Corpus Act, 
1640 (16 Chas, 1. O. 10), expressly recog- 
nizes the right and duty of the Court of 
Common Pleas to order the writ to issue; 
and the Habeas Corpus Act, 1679 (31 Chas. 
2, 0. 2, S. 10), enacts that it shall be lawful 
to move and obtain habeas corpus as well 
out of the High Court- of Ohancery or 
Gourt of Exchequer as out of the Courts of 
King’s Bench or Common Pleas or either of 
them. This latter Act further provided 
that the Lord Chancellor or any ons of 
His Majesty's Justices might grant a habeas 
corpus in vacation and imposed heavy 
penalties upon any Judge who wrongfully 
refused to entertain the application. It 
was conceded for the respondent that under 
the terms of this Statute application could 
be made in vacation to successive Judges 
of the same Court. ‘This led to the curious 
result upon the respondent's argu- 
ment that if applications were made 
in vacation, it could be renewed to 
each Judge of the Court, but that if it 
were madein term it could only be made 
once to the Court of Chancery and once 
to each of the three Courts of Oommon 
Law. Buta far more serious consequence 
(3) 18 N. Z. L, R. 601. 


(4) (1924) 1 Bom. L. R. 910; hi 
(5) (1818) 2 Swans 1 at p. 39; 86 E. R. 314. 
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of the respondent’s argument would be the 


effect upon the right fo apply for this 
writ of the Judicature Act, 1873. That 
Statute combined into one Court the old 
High Court of Ohancery, the Court of 
Queen’s Bench, the Court of Common 
Pleas, and the Court of Exchequer, to- 
gether with the Admiralty and Probate 
Courts and the Court for Divorce and 
Matrimonial Causes. If, therefore, the 
respondent is right in contending that an 
application for a writ of habeas corpus 
can only be entertained once by any one 
Court, it necessarily follows that the effect 
of the Judicature Act must have been to 
deprive the subject of the right, which 
he had previously enjoyed of applying suc- 
cessively to the Court of Chancery and 
to each of the three Common Law Courts, 
‘and to limit him in future to one appli- . 
cation to theSupreme Court of Judicature. 
Their Lordships would be reluctant to 
reach such a conclusion, unless compelled 
to do so by clear words. The writ of habeas 
corpus is a high prerogative writ for the 
protection of the liberty of the subject and. 
it would be a startling result if a Statute” 


enacted primarily for simplification of pro- 


cedure should have materially cut down 
that protection. But, in fact their Lord- 
ships do not think that the Judicature 


“Act has had this result, or that the con- 


tention of the respondent is well-founded. 


It is true that there is no reported case 
before the year 1873 of applications be- 
ing made to successive Judges of the same 
Court, but it must be remembered that 
the Common Law Courts usually sat in 
banco, so that an application to the Court 
was in effect an application to all the Judges 
of the Court sitting together, and there 
is a precedent for application being made 
to a Judge of the Court of Exchequer sitt- 
ing in Chambers and a subs equent appli- 
cation being made to the Court of Hxche- 
quer, in the case of Exparte Partington 
(6), where Baron Parke says: “This 
case has already been before the 
Court of Queen’s Bench, on the return of 
a habeas corpus, and before my Lord Ohief 
Baron at Chambers, ona subsequent ap- 
plication for a similar writ. In both 
instances, the discharge was refused. The 
defendant, however, has a right to the 
opinion of every Court as to the propriety 
of his imprisonment, and, therefore, we have 

(6) (1845) 13 M & W. 679; 2 D. & L. 650; 9 Jur. 92; 
14 L. J. Ex, 122; 153 E. R, 284; 67 R. R. 787, 
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thought it proper to examine attentively 
the provisions -of the Statute, without 
considering ourselves as concluded by 
these decisions.” 

If it be conceded that any Judge has- 
jurisdiction to order the writ to issue, 
then in the view of their Lordships, each 
Judge is a tribunal to which application 
čan be made, within the meaning of the 
tule and every Judge must hear the ap- 
plication on the merits. It follows that, 
although by the Judicature Act the Courts 
have been combined in the one High 
‘Court of Justice, each Judge of that Court 
still has jurisdiction to entertain an 
application for a writ of habeas corpus 
in term time or in vacation, and that 
he is bound to hear and determine such 
an application on its merits, notwith- 
standing that some other Judge has al- 
ready refused a similar application, 

‘The same principle must apply in the 
case of the Judges of the Supreme Court 
of Nigeria. 

It follows that, in the opinion of this 
Board, the learned Judge was wrong in 
refusing to hear the application in the 
present case on its merits, and the ap- 
‘peal must beallowed. In expressing that 
view, their Lordships must not be taken 
to be offering any opinion upon the merits 
of the application or upon the validity 
of the orders impugned. These matters 
will be investigated by the learned Judge 
who hears the application and will be 
decided by him on the evidence already 
filed and any further evidence which may 
be placed before him, The appellant must 
have the costs of his appeal here and 
below ; the costs of the application before 
Tew, J., must abide the result of the 
re-hearing. Their Lordships will humbly 
‘advise His Majesty accordingly. 

Appeal allowed. 

Solicitors for the 'Appellant—Mr. E. F. 
Hunt. 

Solicitors. 


for the Respondent—Mr, 
Burchells, 
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MADRAS HIGH COURT... 
OsiminaL Revision Case No, 995 cr 1927, 
(CRIMINAL Revision Permon No, €97 

= oF 1927). 
August 31, 1928. | 
Present:—Mr. Justice Reilly, | 
Tas PRESIDENT, UNION BOARD, . 
TIRUKURANGUDI, 8. V. PIRAVI 
PERUMAL PiLLAI—Patirionzr— 
CoMPLAINANT 
versus 
NARAYANA NADAR AND oTHeRs— | 
Acousep Nos. 1 To 6, 8 to 11, 14 
AND 15— RESPONDENTS. 

Madras Survey and Boundaries Act (IV of 1897), 
s. 13—Madras Local Boards Act (XIV of 1920), ss. 5, 
207, 282—Notification fixing limite of union—Sub- 
sequent alteration of limits of Revenue village by 
Board of Revenue by including new hamlet—Included 
place, whether within union limits—Survey Officer, 
power of, to alter union limits—Summons to attend in 
respect of assessment of tax on houses in newly in- 
cluded hamlet—Disobedience—Offence. 

Under the Madras Local Boards Act, 1920, tha 
limits of a Union can be altered only by the Diş- 
trict Board acting under s.5 of that Act with the 
approval of the Government. [p. 277, col. 1.] 

Under the Madras Local Boards Act, 1884, a 
union was constituted in respect of a certain 
Revenue Village. In 1910 the Revenue village was 
enlarged by the Board of Revenue soas to inelude 
another hamlet : 

Held, that the whole of the village so enlarged was 
not automatically thereby brought within the limits of 
the Union. [ibid.] 4 

Where a person owning house in the newly hamlet 
was summoned in respect of assessment of tax in that 

ouse: 

Held, that he was not bound to attend and committed 
no offence by disregarding the summons of the 
Union Board President, as the Union had no power 
to levy tax on a house which was not situated within 
the Union limits. [p. 277, col. 2.] 

The boundaries which become final under s. 13 of 
the Madras Survey and Boundaries Act are, so far as 
Government land is concerned, the boundaries of the 
holdings of “registered holders" and not the baund- 
aries of Revenue villages except so faras they are 
determined by the boundaries of such holdings, 
That Act gives no power to fix the limits of Unions 
and thew Survey Officer concerned has no power by 
his map or operations to alter the effect of a Notifica- 
tion of Government declaring the limits ofa Union, 
[ibid.} 

Petition, under ss. 435 and 439 of the 
Code of Criminal Prccedure, 1898, pray- 
ing the High Court to revise the judg- 
ment of the Court of the Assistant First 
Class Magistrate, Tinnevelly, in O. O. 
No. 3 of 1927, 


Mr.-K. V. Sesha Aiyangar, for the Peti- 
tioner. l 

Mr. K.'S. Vasudevan, for the Public Pro- 
secutor, for the Orown, 
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Mr, N. Kunchitapadam Ayyar, for the 
Respondents, : 

ORDER.—Por the petitioner, the Presi- 
dent of the Tirukurangudi Union Board, 
it is contended that Nallamaram, where 
the respondents live, is within the limits 
of the Union, which the respondents 
deny. The Union was constituted by 
the Government in 1896 under s. 6 of 
the Madras Local Boards Act, 1884. One 
of the villages then declared by the 
Government to form the Union was Sen- 
galakurichi. It is admitted that Nallama- 
ram was not then includedin Sengalaku- 
richi or in any of the other villages of 
the Union. But it appears that in 1919 
the Revenue Village of Sengalakurichi 
was enlarged by the Board of Revenue 
so as to include Nallamaram. It is not 
suggested that any new or revised Noti- 
fication regarding the inclusion of Nal- 
lamaram in the Union was ever issued. 
Bat it is contended for the petitioner, 
that, when the Board of Revenue for 
another purpose enlarged the boundaries 
of Sengalakurichi, the whole of the village 
of Sengalakurichi so enlarged was automa- 
tically brought within the limits of the 
Union and that from that moment the 
Government's Notification of 1896 declar- 
ing the limits of the Union must be 
read in this revised sense. I cannot accept 
that contention. Under the Madras Local 
Boards Act, 1884, the limits of he Union 
could be altered only by the Government 
acting under 5. 6 of that Act, Under 
the Madras Local Boards Act, 1920, the 
Act now in forca, the limit of a Union 
“can be altered only bythe District Board 
acting unders, 5 of that Act with the 
approval of the Government. Those pro- 


visions would be defeated if the Govern- . 


ment or any other ‘authority not proceed- 
ing under the Act concerned could modify 
the effect of a Notification properly made 
under either Actregarding the area to be 
includedin a Union by giving anew mean- 
ing to a village name used in such a 
Notification so as to make it include a 
largeror smaller area than before. What 
the Board of Revenue thought fit to do 
in altering the limits of the Revenue 
village of Sengalakurichi in 1910 for 
revenue purposes cannot have any effect on 
the Notification issued by the Government 
in 1896 declaring the limits of the Tiruku- 
rangudi Union, As no Notification has 
been issued under either the Act of 1884 
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or that of 1920 regarding the limits of the 
Union the Notification of 1896 is still in 
force; and the villages namedin it must 
be understood to include for the purposes 
of the Union the areas included within 
their limits as they were at the time 
of that Notification—no more and no lese. 
Nallamaram, therefore, is not included 
within the present limits of the Union. 

Mr. Sesha Aiyangar for the President of 
the Union has also contended that in 
1920 there was a re-survey by the Survey 
Department in the course of which a map 
of the Union was prepared, showing the 
whole of Sengalakurichi as enlarged by 
the Board of Revenue in 1920 within the 
limits ofthe Union, and that under the 
Madras Survey and Boundaries Act, 1897, 
under which that re-survey must have 
been made, the boundary of the Union go 
mapped cannot now be disputed. But 
the boundaries which became final under 
s. 13 of that Act were, so far as Govern- 
ment land was concerned, the boundaries 
of the holdings of “registered holders” and 
not even the boundaries of Revenue villages 
except so far as they were determined by 
the boundaries of such holdings. That 
Act gave no power to fix the limits of 
Unions. The Survey Officer concerned 
had no power by his map or operations to 
alter the effect of the Notification of 1896 
declaring the limits of the Union. 

In this case the respondents, who reside 
in Nallamaram have been prosecuted for 
committing offences punishable under 
s. 207 of the Madras Local Boards Act, 
1920, by failing to attend before the 
President of the Union Board in accord- 
ance with summonses issued under s. 232 
of the ‘Act. Under s. 232 the President 
“may summon any person to attend before 
him and to give evidence or produce 
documents as the case may be, in respect of 
any question relating to taxation or to 
the grant cf any license or permission under 
the provisions of this Act.“ Mr. Sesha 
Aiyangar contends that under that section 
the President of a Union Board can sum- 
mon any person from any part of the 
Presidency to attend before him. But 
under the section a person can be summon- 
ed only “in respectof any questions relat- 
ing to taxation or tothe grart of any 
license or permission under the provisions 
of the Act.” Exhibit B shows that the re- 
spondents were summoned to appear before 
the Prasident for examination in respect of 
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the house-tax assessed on their houses in 
Nallamaram. But, as the Union Board had 
no power to assess or ccllect house-tax 
on houses outside the limits of the Union, 
in respect of the house-tax for the purpose of 
which the respondents were summoned to 
appear, no question relating to taxaticn 
under the provisions of the Act could arise. 
The President had no power under s. 232 
of the Act to summon the respondents to 
attend before him to be examined in 
respect of the assessment of their : houses 
in Nallamaram for house-tax, and they 
committed no offence by disregarding his 
summonses. Their acquittal was right, 
and this petition must be dismissed. 
I may add that Ido not understand how 
_it was that all the respondents were tried 
together. 


V.N, V. Petition dismissed, 


RANGOON HIGH COURT, 
ORIMINAL APPBAL No. 684 oF 1928. 
July 11, 1928. 

Present:—Mr. Justice Maung Ba. 

- ARUMUGAM OHETTYAR—Acoussp 
—APPELLANT 
VETSUS 
EMPEROR—OprpositsE Party, 
‘Criminal Procedure Code (Act V of 1898), s. 480— 
Contempt of Court—Duty of Judge to record nature 
and stage of proceedings—Omission to record—Legal- 
ity of trial—Mere talking outside Court and refus- 
ing to come up when called, whether contempt. 


-In proceedings under s.480, Criminal Procedure ` 


Code, for intentional insult or interruption of a 
judicial proceeding it is necessary that the record 
must show the nature and stage of the judicial 
proceeding in which the Court interrupted or insult- 
ed was sitting and the nature of the interruption or 
insult. 

Talking outside Oourt inthe verandah and re- 
fusing tocome before the Court when ordered by 
the Court by a chaprasst does not necessarily amount 
to an offence under s. 480, Criminal Procedure 
Code. s 

Where the record of certain proceedings under 
s. 480, Criminal Procedure Code, merely showed that 
the accused was called upon to show cause why he 
should not be punished under s. 480, Criminal 
Procedure Code, for talking outside the Court in the 
verandah and refusing to come before the Court 
when summoned by a chaprassi: 

Held, that the proceedings were irregular and 
the conviction of the accused could not be main- 
tained. | 

Oriminal appealfrom an order of the Ses- 


sions Judge, Tharrawaddy, dated the 4th 
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May, 1928, in Criminal Miscellaneous Trial 
No. 7 of 1928. 

JUDGMENT.—<Appellant Arumugam 
Chettyar, was fined Rs. 50 under s. 440, 
Criminal Procedure Code, by‘ the learned 
Sessions Judge of Tharrawaddy. The 
procedure prescribed in s. 481 has not 
been followed and consequently the record 
as it stands will not justify that punish- 
ment. 

The proceedings commenced with these 
words “particulars of offence stated to 
Arumugam Ohettyar.” But those parti- 
culars have not been written down. The 
case diary shows this entry: f 

“Arumugam Chettyar is called upon to 
show cause why he should not be punished 
under s. 480, Criminal Procedure Code, for 
talking outside the Court in the verandah 
and refusing to come beforeme when sum- 
moned by the chaprasst.” 

The facts disclosed by that entry do 
not appear to.constitute any of the five 
offences mentioned in s. 480, Those sections 
are: 8. 175 (omission to produce docu- 
ment), 178 (refusing oath) 179 (refusing 
to answar question) 180 (refusing to sign 
statement) and 228 (intentional insults or 
interruption of a judicial proceeding). 

The learned Judge then recorded: “He 
deniesthat he was talking and denies that 
he refused to come in. Both these state- 
ments are false as I saw him do both”, and 
passed this order: 

“Arumugam Chettyar is fined Rs. 50 or in 
default one week's simple imprisonment”. 

The learned Judge has since reported 
that the punishment was for interruption. 
Appellant does not admit any interruption. 
He is now under the impression that he 
was punished for insult and asserts that 
there is no proof of any intention to 
insult. 

Olatse 2, s. 481 expressly requires 
that the record shall show the nature and 
stage of the judicial proceeding in which 
the Court interrupted or insulted was 
sitting and the nature of the interruption 
or insult. 

In these circumstances, I have no. option 


but to set aside the punishment, It is 
accordingly set aside. 
A. _ Conviction set aside. 
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MADRAS HIGH COURT. 

ORIMINAL Revision Oase No. 400 or 1928, 

(OrtutnaL Revision Perion No. 326 
oF 1928). 
May 16, 1928. 

Present: —Mr. Justice Ramesam. 
VEDAPPAN SERVAL AND oTHsRs— 
PETITIONERS 

versus 
M. PERIANAN SERVAL AND OTHERS— 
RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 6, 144, 
435—Order under s. 144, whether subject to revision. 

‘The order of a Magistrate acting under s. 144, 
Criminal Procedure Code,is merely administrative 
in character and is not the order ofa Court and is, 
therefore, not liable to be revised by the High Court 
under s. 435 of the Code. [p. 279, col. 2.) 

Nataraja Pillai v. Rangasami Pillai (1) and Sund- 
ram Chetty v. Queen (2), followed. 

Under s. 6, Criminal Procedure Code, there is no 
warrant for the general proposition that a Magis- 
trate is always a Court whatever he is doing. A 
Magistrate may sometimes actin executive and ad- 
ministrative capacity and not asa Court. [p. 280, col. 


1. 

petition, under ss. 433 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
the High Oourt to revise an order of the 
Court of the Taluq First Olass Magis- 
trate, Tiruppattur (Ramnad District), 
dated the 12th April, 1928,in M. P. No. 
145 of 1928. 

Messrs. P. N. Marthandam Pillai and 
A. Sri Rangachariar, for the Petitioners. 

Mr, K. N. Ganapathi, for the Public 
Prosecutor, for the Orown. 

Messrs. K. S. Jayarama lyer and K. 5. 
Venkatarama Iyer, for the Respondents. 

ORDER,—This is a revision petition 
filed against the order of the Taluk First 
Olass Magistrate of Tiruppattur, dated 12th 
April, 1923, under s. 144 of the Oriminal 
Procedure Code. A preliminary objection 
is taken by the learned Vakil for the 
respondent that this petition does net lie. 
He argues that the High Oourt acting 


under s. 435 of the Oriminal Procedure 


Gode can call for and examine the record 
of any proceeding only before any in- 
ferior Criminal Oourt and that, in the 
present case, the order of the Magistrate 
acting under s., 144 is not the order of 
a Oourt. In support of this argument he 
relies on the case reported a3 Nataraja 
Pillai v. Rangasami Pillai (1) which was 
a judgment of Ayling, J., and myself. That 


(1) 72 Ind. Cas. 536; 17 L. W. 409; 47 M. 56°44 M. L. 
J. 328; (1923) M. W. N, 240; 32 M. L. T. 214; 24 Or. L. 
J. 424; A. I, R. 1923 Mad, 473, 
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decision was passed prior to the amend- 
ment of s. 435 by the omission of cl. 
(3), It is true that Mr. Ranganatha Iyer 
in his Criminal Procedure Code expresses 
the opinion that the.decision in Nataraja 
Pillai v. Rangasami Pillai (1) is no longer 
law on account of the amendment, but 
the correctness of this opinion is question- 
ed by the learned Vakil for the respondent 
and 1 have to consider the point. 

It is true that, so far as s. 145 of the 
Code is concerned, the omission of cl. 
(3) of s. 435 permits a revision to the 
High Court, But it is clear that, but for 
el, (3), an order under s. 145 is an order 
by a Court operating between the two 
contending parties. The words “to attend 
his Court in person” in s. 145 clearly show 
that the Magistrate acting under s. 145 
is a Court; but the old cl. (8) of 5. 435 
laid down that it is not a proceeding 
within the meaning of s. 435. Now that 
the clause is omitted, the section certainly 
operates. 

Now, are the consequences exactly the 
same in the case of s. 144? At first sight 
one may thinkit is so; but it seems to 
me that asto s. 144, el. (3), s. 435 was 
somewhat redundant and only made matters 
clear. Even without it it is doubtful whether 
8, 435 applies, 

'l'here is nothing in s. 144 to indicate that 
the Magistrate acting under that section 
is a Court as in the case of s. 145. 
Dr. Swaminathan appearing for the peti- 
tioner argues that the decision in Nataraja 
Pillai v. Rangasami Pillai (1) purports to 
follow the Full Bench decision in Sundram 
Chetty v. Queen (2) and another Fall Bench 
desision in Abbas Ali Chowdhry v. Ilim 
Meah (3) that the Madras case was de- 
cided on the Oode of 1872 and the Oalcutta 
case was on the Oode of 1861. Section 
518 of the Oode of 1872 corresponds to 
s. 144 of the present Oode and s. 520 
of that Code corresponds to cl. (3) of 
s. 435 and he argues that s. 520 was 
not referred to in Sundram Chetty v. Queen 
(2) and now that s. 435 (3) is omitted 
the decision doesnot apply; but it seems 
to me that Ayling, J., and myself care- 
fully considered the fact that those de- 
cisions were on the earlier Codes and we 
observed : “Wae find nothing in the changes 
which would render less applicable the 
considered opinions of the learned Judges 

(2) 6 M 203; 2 Weir 17. 

(3) 14 W. R. Cr. 46. 
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in that case,’ F am not convinced by 
this argument of Dr. Swaminathan. 
Another argument urged by him is that 
under s. 6 of the Oode, the Criminal 
Courts in British India are divided into 
5. groups and the 3rd, 4th and 5th groups 
are Magistrates of the first, second and 
third classes but this does not mean that a 
Magistrate is always a Court, whatever he 
is doing. The section only means that 
among the Oriminal Courts in British 
India are Magistrates but this does not 
necessarily mean that the Magistrates are 
always Oourts. It can only mean that 
when they act judicially they are Oriminal 
Courts. Section 6 is not inconsistent with 
the idea that Magistrates may sometimes 
act in executive and administrative capacity 
and not as a Oourt. It is unnecessary 
to refer to cases prior to Nataraja Pillai 
v. Rangasami Pillai (1). The decision of 
the Privy Council in Clarke v. Brojendra- 
kishore Roy (4) does not help the petitioner. 
It only shows thatin some parts ofthe 
Code the words—Courts and Magistrates— 
are used interchangeably and that under 
s 96 a Magistrate issuing search warrants 
was acting as a Court ; but this does not 
conclude the matter as to s. 144. Some 
of the decisions brought to my notice 
are decisions in which no objection was 
raised and the point was not considered 
and, therefore, they are of no value. A 
decision of the Patna High Court Dhan- 
raj Bhagat v. Bharat Narain Singh (5) 
is also relied on. There also this point 
has not been considered but I am not 
able to follow the reasoning of that judg- 
ment.It is said that the final order under 
s. 144 was passed without any preliminary 
notice to the petitioner. No preliminary 
notice is necessary. The only argument 
that suggests itself to me against the 
view Iam now taking is this: cases 
oceasionally arisa in which the powers 
under s. 144 are abused by Magistrates. 
Sometimes orders are passed under s. 144 
repeatedly that is, as each order expires 
by the lapse of two months a further 
order is made for a like period and so 
on. It has been observed that such a 
procedure is an abuse of powers given 


(4) 16 Ind. Oas. 501; 39 O. 953; (1912) M. W. N. 760; 
12M. L. T. 171; 10 A. L. J. 193; 16 C. L. J. 231; 160. 
W. N. 865; 23 M. L. J. 32: 14 Bom. L.R. 717; 13 Cr, L. 
J, 693; 39 L A. 163 (P. O). 

(5) band. Cas. 324; 2Pat. L.R. 198 Cr; A LR. 
1934 Pat. 703; 26 Or. L, J, 260; 6 P, L, T. 253, 
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under the Code and ought to be set aside. 
The question arises how is an order to 
be set aside where it is an abuse of the 
power conferred by the Oode. I can only say 
that probably in such cases the power ` 
under s. 107 of the Government of India 
Act will have to be inveked. Anyhow 
I do not see enough reasons to doubt 
the correctness of the decision in Nataraja 
Pillai v. Rangasami Pillai (1) and until 
doubt is thrown upon it by more authori- 
tative decision, I am bound to follow it. 
I hold that no revision lies in this case 
and the revision petition is dismissed. 
YN. V. Petition dismissed, 


CALCUTTA HIGH COURT. 
ORIMINAL APPEAL No. 743 oF 1926. 
March 23, 1927. 
Present :—Mr. Justice Suhrawardy and 
Mr. Justice Qammiade. 
MAHAMMAD SAGIRUDDIN AND ANOTHER 
—AccUSED—APPELLANTS 
VETSUS 
EMPEROR—Obpposite PARTY, 

Criminal Procedure Code (Act V of 1898), s. 276 (2) 
—Deficiency in number of Jurors—Sending for per- 
sons from adjacent places—Legality of procedure— 
Circumstantial evidence—Duty of Court to warn Jury 
—Charge to Jury—Suggestion that witness might have 
misunderstood question—Duty of Judge to place facts 
on which such suggestion is based. 

In the case ofa deficiency in the required number 
of Jurors the Court may under proviso (2) of s. 276, 
Criminal Procedure Code, empanel other persons 
present in the Court te fill up the vacancy; but it has 
no power to send for persons who are not present in 
Court to fill up the vacancy. [p. 281, col. 1.] 

When a case is based on circumstantial evidence 
the Judge should point out to the Jury that the accused 
cannot be convicted unless the circumstances are such 
that therecan be no reasonable possibility of the 
innocence of the accused. [ibid.] 

It is a very improper way of dealing with the answer 
given by a witness in favour of the defence, to sug- 
gest tothe Jury that the answer might have been 
given without properly understanding the question. 
If it is possible in any case that a witness might have 
misunderstood a question put to him, the-facts which 
lead tothe inference that the witness might have 
misunderstood it should be placed on the record and 
should be placed before the Jury for their considera- 
tion. [p. 281, col. 2.] K 

If a witness says something which appears to be 
untrue, it is still open to the Jury to believe any 
other statement made by that witness, But that is 
amatter gntirely within their own discretion and 
there is no hard and fast rule making other state- 

ments which are not proved to be false binding on the 
Jury. [bið i 
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Messrs, Mritunjoy Chatterjee and Fazlu! 
Hug, forthe Appellants. 

Mr, Satindra Nath Mukerjee, for the Orown. 

JUDGMENT. 

Cammiade,J.—The two appellants were 
charged with.offences under ss. 295, 297 and 
436, Indian Penal Code. They were found 
guilty by a majority of 3'2 of the Jury of 
offences under the first two sections. They 
have been found not guilty by the unani- 
mous verdictof the Jury of the offence 
under s. 436. The objections taken in 
regard to the trial are: firstly, that the 
procedure in empanelling the Jury was 
illegal; secondly, that the learned Judge 
‘did not point out to the Jury that in regard 
to circumstantial evidence, it is necessary 
that the Jury should find that the circum- 
stances placed before them are not consistent 
with the innocence of the accused; thirdly, 
it has been pointed out that the learned 
Judge has misdirected the Jury with regard 
to the statement of one of the witnesses 
to the effect thatthe culprits had not 
been recognized atthe time of the occurrence, 
and lastly, it has been pointed out that 
the learned Judge is wrong in stating to 
the Jury that there is a presumption of 
law that the witness who has spoken un- 
truth must be believed in so far as they 
depose to facts spoken to by other witnesses, 

In regard to the first matter what hap- 
pened is this: Out of 12 Jurors summoned 
only two were in attendance. The learned 
Judge. sent for three of the Professors 
from the local Oollege, and when objection 
was taken tothe sitting of one of them 
as aduror, he sent for another Professor 
of the same College to fillup the vacancy 
in the Jury. This procedure is not justified 
by the provisions of s. 276, Criminal 
Procedure Code. Proviso 2 to that section 
provides that in case of a deficiency in the 
required number of Jurors; the Court may 
empanel other persons present in Court 
to fill up the vacancy inthe Jury. There 
has been illegalityinregard tothe empanell- 
ing of the Jury and this illegality has 
vitiated the trial. 

The second objection is also good. The 
learned Judge has not put it to the 
Jury that when a case is based on circum- 
stantial evidence, the circumstances should 
be such that there can be no reasonable 
possibility of the innocence of the accused. 
The third matter has come up ‘in the 
following circumstances: One of the wit- 
nesses in answer to a question put in cross- 
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examination said that the reason why 
information was not given to the Police 
immediately after the occurrence although 
the Police Station was only a short dist- 
ance away from the scene of occurrence 
was that the persons who-had committed 
the offence were then unknown. The Judge 
then told the foreman ofthe Jury to put 
the question in another form to the witness 
and the witness said that he and others 
had recognized the appellants at the place 
of occurrence and seen them running 
away. The learned Judge has said to the 
Jury in his charge: 

“As to Hridoy, he has no doubt said in 
answer to an invalid question from Khan 
Bahadur, the learned Pleader for the defence 
which was repeated by me, that the culprits 
could not be ascertained that night. If 
you think that he gave the answer after 
understanding the question there is an 
end of the case for prosecution and the 
accused should be forthwith acquitted. 
If, on the otherhand, you think that he 
did not understand the question you are 
to consider what he had stated before 
and what he said later on in answer to 
foreman’s question.” 

This is a very improper way of dealing 
with an answer in favour of the defence. 
The learned Judge has not recorded any- 
thing from which it can be inferred that 
the witness did not understand the question 
put to him. The question itself is a 
simple question and we do not see how 
the witness could have had any difficulty 
in understanding it. If it was possible 
that the witness could have misunderstood 
the question put to him it was necessary 
that the facts which led to the inference 
that the witness had misunderstood it 
should have been placed on the record 
and should have been placed before the 
Jury for their consideration. Nothing of 
this sort was done and the procedure 
followed by the learned Judge was wrong. 

Lastly the presumption laid down by the 
Judge in regard to the testimony of 
witnesses is entirely without authority. If 
a witness says something which appears 
to be untrue, it is still open to the Jury 
to believe any other statement made by 
that witness. But that is a matter entirely 
within their own discretion and there is no 
hard and fast rule making other state- 
ments which are not proved to befalse 
binding on the Jury, as the learned Judge 
has put it to them. The case relates to 
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the setting fire to a thatched hut ‘used 
as a temple to the goddess Sitala and to 
the desecration of certain earthen-ware 
images in another hut standing near it, It 
is stated that the accused Sagiruddin was 
seen standing close to these huts when 
the fire started and that the accused 
Jahiruddin was seen coming out of the 
Kali temple and joining Sagiruddin and 
running away with him, The Jury have 
unanimously found the accused Jahiruddin 
not guilty of the charge of arson. There 
was no reason why they should find 
Sagiruddin guilty and Jahiruddin not 
guilty. Both men are said to have been 
seen at the spot. Neither of them is said 
to have been seen setting fire to the huts 
and it is, therefore, impossible to under- 
stand how oneof them could be found guilty 
and the other not, As regards of the charge 
desecration: the circumstances of the case 
clearly indicate that that charge is without 
foundation. The earthen images which 
were in the hut known as Kali Ghar were 
not destroyed; only the heads of those 
earthen images were found lying on the 
ground. 

If these images had been broken by a 
person who intended to desecrate the tem- 
ple, it is extremely improbable, in fact 
utterly improbable, that the person who 
desecrated the temple would have content- 
ed himself with merely removing the 
headsof the images and placing them on 
the ground. We have it in evidence that 
these earthen images are made on the occa- 
sion of a certain puja and that they are 
kept forthe whole year and destroyed when 
new images are put up when the puja 
comes round again, As these images are 
made of cheap earthen-ware, it is quite 
likely that the heads and other parts 
which are stuck on should fall off. In 
such circumstances the charge does not 
seem to be justifiable, Further, as already 
stated, the Police Station is very near to 
the temples, and although the occurrence 
is said to have taken place at midnight 
information was not given atthe Police 
Station till the following evening. If the 
case had been a true one and any person 
had been recognized, there is no reason 
why information should not have been 
given at once or at least in the morning, 
The fact of the delay in lodging the First 
Information is in itself strongly suggestive 
of fabrication. The explanation that has 
been offered is that the Muchies who were 


EMPEROR Y. KURWA, 


113 I. O. 1928 


owners of the temples, were afraid of going ` 
to the Police Station at night and that 
in the morning, instead of going to the 
Police Station, they went to the panchayat 
and as the panchayat was absent from 
home they went to him again in the even- 
ing and after consulting himi they gave 
information at the Police Station. Consider- 
ing how suspicious the other circumstances 
ofthe case are this additional circumstance 
of the delay in giving the information makes 
the case unworthy of credit. We find that 
the Juror’s verdict cannot be maintained 
because the Court was wrongly constituted 
and the only question left to decide is 
whether or not thereshould be a re-trial. 
In the circumstances stated above we do 
not think that we should be justified in 
ordering afresh trial, The appellants aro, 
therefore, acquitted. They will be dis- 
charged from their bail-bond. 
Suhrawardy, J.—I agree. 
a. Appeal allowed. 


ALLAHABAD HIGH COURT. 
OxtmInaL APPLIOATION No. 668 or 1927. 
February 24, 1928. 
Present:—Mr. Justice Boys and 

i Mr. Justice Weir. 
EMPEROR—Prossovutor 
versus 


KURW A—Acoosgp. 

Criminal Procedure Code (Act V of 1898), ss. 110, 
112, 117 (4)—Security proceedings—Evidence of general 
repute—Hvidence of, suspicion— Readiness to give 
security whether amounts to plea of guilty—‘Conviction’ 
and ‘acquittal,’ meanings of. 

An application by the Local Government against 
an order ofa Sessions Judge setting’ asidean order 
that an accused person should furnish security is an 
applic&tion which can only lie on the revisional side 
and no appealcan be filed at all. [p. 283, col. 1.] 

Evidence cannot be led in cases under s. 110, 
Criminal Procedure Oode, that an accused person has 
been suspected of committing such and such offences. 
To allow that sort of evidence is to admit what is 
purely hearsay evidence. But evidence of general 
repute which is eviderice of a definite fact can be 
given. [p. 283, cols. 1 & 2.] 

Where the Police or the Magistrate want to make use 
ofs. 117 (4), Criminal Procedure Code, the witness 
should be allowed to depose, if he can in fact give 
that evidence, that the accused has a general reputa- 
tion as a habitual thief (or robber, ete., as the case 
may be), but heshould not be allowed to {state that 
the accused is a bad character or has tho reputation 
of being a bad character. Evidence as to general re- 
pute is permitted by law; but itis obviously a type 
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of evidence which requires to be weighed very care- 
fully ; and the Court should be careful that no im- 
proper laxity is permitted. [p. 284, col. 1.] 

The question how fara Magistrate is justified in 
stopping a case and passing a final order for secur- 
ity on the strength of an expression of readiness on 
the part of the accused to give security can be deter- 
mined only upon an examination of the particular 
facts. In somecases the expression of readiness to 
give security may fairly be construed as a plea of 
guilty, in others it may not be fair to doso. [p. 284, 
col. 2. 

The terms ‘conviction’ and ‘acquittal’ are not ap- 
propriate or properly applicable to an order in security 
proceedings. [abid.} 


Criminal appeal by the Local Govern- 
ment from an order of the Additional 
Sessions Judge, Moradabad. 

Mr. Uma Shankar Bajpai (Goverament 
Advocate), for the Crown. 

Mr, Krishen Murari Lal, for the Accused. 

JUDGMENT. 

Boys, J.—This case while headed as 
a criminal appeal has been heard by us 
on the revisional side, since it has already 
been ruled by this Court that an applica- 
tion by the Local Government against an 
order of a Sessions Judge setting aside 
an order that an accused person should 
furnish security is an application which 
can only lie on the revisional side and 
no appeal can bs filed at all. We have, 
therefore, heard it as a revision. 

This Court has time and again pointed 
out to the Police and to Magistrates 
the great desirability of proceeding in 
these cases strictly in accordance with the 
Code of Oriminal Procedure, but the 
advice repeatedly given is as regularly 
ignored ; and so it has been in this case. 
The proceedings commenced with what 
purports to be an order under s. 112 of the 
Code of Criminal Procedure by which it 
is suggested that notice was given in 
accordance with law to the accused of what 
charges he had to meet. The notice de- 
scribes him as a habitual thief and “ mis- 

` chief-deer” and as having had the reputa- 
tion of being such in the locality, “ Mis- 
chief-doer © no doubt refers to habitually 
committing mischief within the terms of 
s. 110 (d). So far there-is no objection 
to be taken to the notice. It continues: 
“You have been suspeeted in the follow- 
ing crimes.” It has been ruled numbers 
of times by this Court and other Courts 
that evidence cannot be led in these 
cases under s. 110, that an accused persen 
has been suspected of committing such 
and such offences. To allow that sort of 
evidence is to admit what is purely hearsay 


RVRWA. 283 


evidence and nothing else. What apparently 
so often misleads the Magistrates in this 
respect is that evidence of general repute 
can be given in support of a charge of being 
a habitual thief, etc. But evidence of 
general repute is evidence of a definite 
fact and is in no sense hearsay evidence. 


The notice continues by describing the 
crimes of which the accused is said to 
be suspected as :— 


“Crime No. 24, crime No. 23, crime 
No. 13 and crime No. 8.” 

It is difficult to understand how the 
Magistrate could be under the impression 
that he was by this clause in the notice 
giving the accused in fact notice of any- 
thing at all. It must have been obvious 
to anybody that .the accused could have 
no possible means of knowing what crime 
“Orime No. 24” might be. It is, there- 
fore, manifest that at least half the “notice” 
issued under s. 112 ought never to have 
found place in such an order. 

When the case came before the Magis- 
trate the first witness to be examined 
was M. Danish Ali, the station officer. 
He was allowed to state that the accused 
was suspected in certain cases. We have 
already pointed out that this evidence is 
hearsay and inadmissible. His next state- 
ment is that the accused's reputation in 
the locality is very bad. Assuming this 
to refer to his reputation as a habitual 
thief or that he habitually commits 
mischief, it is evidence and, for what it 
is worth, the Magistrate would be entitled 
to consider it. The witness then goes on: 
“It is necessary to take security from 
him for good behaviour.” This is a 
statement of his opinion which the witness 
should never have been permitted by the 
Magistrate to make, He proceeds to say 
that the accused associated with certain 
persons who were what is known as 
“ history-sheeters.” There is no question 
here of a charge of being associated with 
a gang for the purpose of committing 
offences. Finally, he is allowed to say: 
“Ihave submitted the report Ex, A and 
it is correct’. It is manifest that that 
report is full of statements of facts, if 
they are facts, which the witness could only 
know from hearsay. After this some five 
more witnesses were examined, one of 
whom gave no evidence at all of any sort 
against the accused. The other four did 
make, together with many statemente of 
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a nature simifar to those on which we 
have commented as being inadmissible, 
several statements about the accused which 
were admissible and which, if believed, 
might justify an order under s. 110, All 
four of themdid make the definite state- 
mant that the accused committed theft, 
habitually and committed mischief habi- 
tually, and some of them said that his 
reputation was very bad. Where the Police 
or ths Magistrate want to make use of 
s. 117 (4) the witness should be allowed 
to depose, if he can in fact give that- 
evidenca, that the accused has a general 
reputation as a habitual thief (or robber, 
et, ag the case may be), but he should 
not bs allowed to state that the accused 
is a bad character or has the reputation 
of being a bad character. Evidence as to 
general repute is permittad by law; but 
it is obviously a typ? of evidence which 
-requires to be weighed very carefully; 
and that is the greater reason for being 
‘garaful that no improper laxity is per- 
mitted. | 

After six witnesses had given evidence 
the Magistrate proceeded to examine the 
accused. We are informed by the learned 
Government Advocate that there were at 
least twenty witnesses summoned to give 
evidence on behalf of the Crown. We are 
probably doing no injustice to the Magis- 
trate if we say that it seems highly pro- 
bable, if not absolutely certain, that he had 
some information that the accused was 
not likely to put up any great resistance 
ta being ordered to give security, for at 
the end of these six witnesses he pro- 
ceeded to examine the accused. This was 
not illegal, but it was certainly unusual. 
The proceeding had to be conducted 
according to the procedure provided fora 
warrant case, with the exception that no 
charge need be framed. When the accus- 
ed was examined he wasjasked first : “Do 
you habitually commit thefts and mis- 
chiefs”? He plainly denied it: “I do 
not commit thefts or mischiefs,” The 
question to him was a proper question, 
The next question: “Do you associate 
with Binda and Basanta, who are bad 
characters’? ‘was wholly improper. There 
was no charge against him of associating 
with bad characters, However, he flatly 
denied that he associated with them. 
Then he was asked: “Have you previous 
convictions’? and he replied: “I have 
three previous convictions.” Asked if he 
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would give a defence, he said “No.” 
Asked if he had anything fo state, he 
said: “I am prepared to give security 
for good behaviour.” Now, it has been 
suggested to us that the accused's state- 
ment “I am prepared to give sacurity 
for good behaviour” was in effect equi- 
valent to a plea of guilty. -We have been 
referred to certain other cases in which 
the question has been considered how far 
a Magistrate was justified in stopping a 
case and passing the final order for 
security on the strengh of some similar 
statements. But it is obvious that a right 
decision can only be arrived at in such 
casesupon an examination of the particular 
facts. In one case an expression of readi- 
ness on the part of the accused to give 
security may fairly be construed asa plea 
of guilty: in other cases it could not 
possibly fairly be so construed. In this 
case the man had already flatly denied 
his guilt on every point. At the worse 
he had admitted three previous convic- 
tions. There is nothing whatever in his 
statement to show to what previous con- 
victions he was pleading, and he should 
certainly have been asked specifically in 
regard to them. But assuming everything 
on this point in favour of the Crown we 
will take it that his plea that he had 
been three times previously convicted 
referred to the threa convictions set out 
at the end of the report of the Police 
Officer, which we have already - held not 
to be admissible in evidence as a whole, 
The details of the convictionsappearnowhere 
else. They were all inBijnor, the district 
from which thiscase comes, The first isdated 
the llth July, 1901. It was a conviction 
unders. 457 of the Indian Penal Oode and not 
as printed in the paper-book “s. 405.” 
So far proof of that conviction was relevant 
in tifis case. The next two so-called convic- 
tions are cases where orders were passed 
against the accused in 1903 and 1923, 
under the very section of the Oode in 
accordance with which the present proceed- 
ings have been taken. Ithas already been -> 
held by a Bench of two Judges of this. 

Court that the terms “conviction” and 
“acquittal” are not appropriate or properly 
applicable to an order insuch proceedings, 
But even assuming that these two orders 
can be treated as convictions it is manifest 
that by-nostrained process of reason could 
it possibly be suggested that the accused's 
admission as to these three cases could 


3 


11 I. g. 1928 


possibly be construed as a plea of guilty in 
reference to the present charge against him. 
We cannot refrain from commenting on 
the fact that twoofthe instances raked up 
against this accused date so far back as 
1901 and 1903, 26 and 24 years ago re- 
spectively. The only point in regard to 


which fault isfound with the order of the- 


Additional Sessions Judge setting aside 
the order for security is that a few lines 
from the end of his judgment he has said: 
“I find that not a single conviction is 
against the appellant.” If he meant thatno 
single conviction has been properly proved 
he was right; otherwise he would appear 
to have been in error in not noting that 
there was one conviction under s. 457 of 
the Indian Penal Code against the accused 
by which the accused was sentenced 
to one year’s rigorous imprisonment 26 
years ago. 

For the reasons we have given above 
there is no forcein this application and it 
is dismissed. 

We are informed that the accused in this 
case has been arrested, and that he is at 
presentin the precinets of this Court. Let 
him be forthwith released. 

A. Application dismissed, 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OURIMINAL Reviston No. 2y1 oF 1928, 
October 3, 1922. 
Present :—Mr. Findlay, J. O. 
MAHADEO GANPATI PATIL— 
APPLICANT 
VETSUS 
NABHA VISHWANATH—NON-APPLIOANT. 

Cattle Trespass Act (I of 1871), s. 20—Illegal 
seizure of cattle—Complaint filed on 11th day—s#th 
day Sunday—Complaint, whether barred—General 
Clauses Act (X of 1897), 8. 10, applicability of. 

The principle underlying s. 10 of the General 
Olauses Act applies to complaints under s. 20 of the 
Cattle Trespass Act, even though the section of 
the General Clauses Act applies to Acts made on 
or before the 14th January, 1897, and will not cover 
in terms an Act like the Cattle Trespass Act which 
was passed in 1871. A complaint filed on the llth 
day from the date of seizure will not be barred 
by limitation if the 10th day was a Sunday, 


_ Application for revision of an order of the 
Bench of the Honorary Magistrates, Second 
Class, Nagpur, dated the 23rd June, 
1928, in Oriminal Oase No. 35 of 1928. 
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Mr, R. B. Gadgil, for the Applicant. 

Mr. G. P. Dick, for the Non-Applicant, 

ORDER.—The Bench of Honorary 
Magistrates, Second Olass, Sitabuldi, dis- 
missed a complaint under s. 20 of the 
Cattle Trespass Act on the ground that 
the complaint in question had been filed 
beyond the ten days allowed under s. 20 
of the Act. In this, the Honorary Magis- 
trates clearly acted erroneously, The al- 
leged forcible seizure of the cattle occurred 
on the lst of December, 1927, and, under 
s. 9 of the General Olauses Act, the ten 
days therefore, ran from the 2nd of Decem- 
ber and would ordinarily expire on the 
llth idem; the 11th December, however, 
was a Sunday, It is true that s. 10 of 
the General Clauses Act only applies to 
Acts made on or after the 14th of Janu- 
ary, 1897, and does not cover, in terms, 
an Act like the Cattle Trespass Act which 
was passed in 171. Nevertheless every 
consideration of justice and expediency 
would require thatthe accepted principle, 
which underlies s. 10 of the General Clauses 


‘Act, should be applied in the present case 


also and, as the Courts were closed on the 
llth of December, I am of opinion that 
this complaint was correctly entertained 
on the 12th of December. 

The judgment of the Court below is ac- 
cordingly reversed and the case will go 
back to tbat Court for re-disposal. No 
opportunity for producing further evidence 
should be given to either side, but, after 
hearing Counsel for the complainant and 
accused, if necessary, the Bench should 
proceed to deliver a fresh judgment in 
view of the finding I have given above on 
the question of limitation. 

G. R, D. Application allowed. 





CALCUTTA HIGH COURT. 
JURY REFERENOE No, 36 or 1928, 
August 16, 1928, 
Present:—Sir George Olaus Rankin, Kr, 
Ohief Justice, and Mr. Justice 
Mukerji. 
EMPEROR—ProsectrTor 
versus 
KHUDAY GAZI AND ANOTHER— 
ACOUSED. 

Criminal Procedure Code (Act V of 1895), 8. 307—, 
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Verdict of Jury—Inierference by High Court— 
Principles. 

The High Court can substitute its own opinion for 
that of the majority of the Jury only where itis 
able to say that in the legal sense of the expression 
the Jury's verdict is, against the weight of evidence, 
` that is to say, it is not such a verdict as reasonable 
men properly instructed could have arrived at. [p. 
288, col. L] 

Reference made by the Additional Sessions 
Judge, Khulna, dated the 21st June, 1928, 

Mr. Syamapada Ray, for the Crown. 

Mr, Lalit Mohan Sanyal, for the Accused. 


. JUDGMENT. 

Rankin, 
accused persons named huday Gazi and 
Abdul Hadi Sardar were put upon their 
trial before the Additional Sessions Judge 
of Khulna with a Jury of seven persons 
on a charge of murder of one Punti 
Bibi. lt appears that both the accused 
persons are wriyas, the second accused 
having become a Muhammadan. It appears 
that Panti Bibi was a woman who had 
been married by the first accused Khuday 
Gazi in nicca form after the death of her 
firat husband. The first husband had 
left a house and some other property and 
the occurrence which is alleged to have 


taken place on the 25th February, 1928, in’ 


the middle of the night of Saturday and 
Sunday took place in the house of the 
woman. 

The case for the prosecution is that 
these two accused together with the two 
witnesses Fatik Sardar and Katar Shaikh 
were smoking gunja in Punti Bibi’s house 
that they were smoking and singing songa 
and that Panti Bibi was in another part 
of the house and did not take any share 
in these proceedings. Finally she wont to 
sleep in her part of the house with a 
small child of six years old and the story is 
that after these men had sung their 
songs and smoked their gunja for sometime 
the second accused told these two wit- 
nesses, namely, Fatikand Katar that Panti 
Bibi was to be murdered; and that a 
certain conversation took placs in the 
course of which he threatened these 
people to keep quiet otherwise he would 
murder them. That then the two accused 
entered the room and Abdul Hadi the 
second accused pressed the woman's 
throat and throttled her to death while 
Kbhuday Gazi, the husband of the woman 
held herarms and in this way she was 
strangled and that these two eye-witnesses 
ran away immediately after sesing this, 
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There can be no doubt that the woman 
came by her death in that place on that 
night. : 

The question is whether the story of 
these two eye-witnesses is to be believed 
by itself and whether there is - sufficient 
corroboration either in the conduct of the 
accused or otherwise toentitle usto say 
thatthe verdict of the Jury is unreasonable. 
It is quite true that the Jury were very 
nearly divided in their opinions four being 
in favour of the verdict, of not guilty 
and three in favour of the verdict of 
guilty. There can be no doubt that the 
story told by these eye-witnesses is very 
improbable in itself. If the four people 
were smoking gunja and singing songs 
then it does not seem probable that one 
of these people should suddenly say that 
Punti Bibi should be killed, but one 
cannot criticise this evidence. very much 
because it appears to be a story of what 
took place when it may very well be 
that they were still smoking gunja or 
at any rate were subject to its effects. 
The story told by these witnesses as to 
what they had seen does not sound very 
convincing and it seems a highly improb- 
able story that the husband and the other 
men should go into the room where Punti 
Bibi was sleeping in the presence of 
these two eye-witnesses and should be so 


- easily and successfully able to strangle 


this woman to death, the small child 
being in the same roomat the time, This 
is a story which -has all the elements 
which call fora critical investigation. 
Now, what appears to have happened 
is that very early in the next morning, 
the husband and the eye-witnesses, Fatik, 
were making arrangements to dig a grave 
and it is said thatcorroboration of the 
prosecution story is to be found in the 
egnduct of the husband in getting the 
grave dug quickly and also in the circum- 
stance that he gave different accounts to 
different people one of which tended to 
show that the woman died of snake bite. 
and the other tended to show that she 
died of cholera, When we examine the 
evidence of the witnesses we find that 
it is quite true that the Matbar of 
the village stopped the immediate burial 
of the woman’s dead body until the 
Police were informed. We find that before 
mid-day Khuday the first accused himself 
goes tothe thana and lodges the First 
Information. His story is that after dusk 
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he broke bis fast (it was a Roja day) at the 
` house of Punti Bibi, that two witnesses of 
the village were present thon and the wit- 
ness Fatik was also present, that he went 


from Panti Bibi’s house to his own and’ 


took his meal and slept there with his other 
wife and his children and that before dawn 
he went to Punti Bibi’s house and noticed 
the door open and found her lying on her 
back. He says hefound some stools both 
on the bed and onthe blanket. He says 
froth was seen both inher nostrils and 
in her mouth. He did not remove the 
blanket that was on her body -so he 
could not say if there were any marks 
of violence or wounds on her person. 
He further says that he saw her stout and 
strong last evening. He says he knows 
nothing more. These two houses are not 
, B80 near each other that it is. impossible 
to suppose that if something had happened 
to this woman in her house, the people 
in the house of the first accused would 
know anything about it. We have, there- 
fore, to consider in these circumstances 
whether there is any corroboration of the 
story of these eye-witnesses, 

Now, on the question of the cause of 
the death and the circumstances, every- 
thing in this case depends upon the evi- 
dence of the Doctor. The Doctor was 
called before the Committing Magistrate 
and gave his evidence. But for some 
reasons which I profess I do not undaer- 
stand in the least, the prosecution did 
not think it necessary that the Doctor should 
attend before the Jury to give his evidence 
so that the Jury might ask him questions 
and get the matter explained to their 
satisfaction. The idea that it is satisfac- 
tory to read the evidence of the Doctor 
taken before the Committing Magistrate 
and not to call the Doctor, not to put 
him in the witness-box and get him to 
explain to the Jury any difficulty which 
the Jury might havein appreciating what 
he said, is I think, absurd. In this case, 
it was certainly worth while for the pro- 
` secution to have called the Doctor to give 
his evidence before the Jury. I can 
see ne reason for expecting any Jury to 
take an adverse view of the conduct of 
a partyina murder case of this nature 
if the evidenceis not properly laid before 
them. The Doctor had on the 27th February 
made the post mortem examination. He 
. gives a good deal of information and 
says that the mouth of the deeeased was 
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tightly closed, the ‘tongue was bitten bet- 
ween the teeth and her eyes were closed 
and so forth. Then he de3sribes a series 
of abrasions on the neck, on the back 
and throat and on the left arm and breast 
and so forth, Taencomes the statement 
which is wholly unexplained by anything 
‘in the evidence that a ligature waa tied 
round the neck between the chin and 
larynx. Not a word is found in the evi- 
dence of the eye-witnesses orin the other 
evidence as to whether this was part óf 
the cause of the death, i.e., strangulation 
by ligature. This account was read to 
the Jury and they were left to form their . 
own opinions. It does not appear that 
the accused- persons were defended be- 
fore the Oommitting Magistrate. Weinotice 
that the deposition was taken in the pre- 
sence of the accused who had no op- 
portunity of cross-examining the witnesses. 
It seems to me that there was slackness 
in the conduct of the case in that thé 
case should not have been tried without the 
Doctor being called.Nowit is suggested that 
on theface of the Doctor's evidence it corres- 
ponds with the story told by the eye-wit- 
nesses, I find itvery difficult indeed to satisfy 
myself that there are not in the Medical 
evidencə matters which require consider- 
able explanation before it can be said 
that the Medical evidence corresponds 
with the story told by these eye-witnesses. 
The learned Judge thought that it was 
very suspicious that the accused Khuday 
said that he came and saw his wife's 
dead-body and that he did- not remove 
the blanket so as to examine whether 
or not there were any marks of injury 
on her persen. I am not at all certain 
that it is a gcod point. It may or may 
not be probable that in an ordinary case 
the woman’s husband would have done 
so. To the case of this particular accused 
who is probably a low type of gunja 
smoker it is very difficult to guess why 
he thought that he should not then pro- 
ceed to investigate the matter. But it 
is very difficult to say that the fact shows 
that he has taken any part in causing 
her death. Then again it is said that it 
was given out in the morning that the 
woman died of snake-bite. As to that 
one can only say that there are features 
in the injuries which may be taken as 
the result of snake-bite. The circumst- 
ances that it was first given out that the 
death was due to snake-bite does not prove 
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anything against the accused. It is also 
said that her death was perhaps due to 
cholera because there was a story of vomit- 
ed matter found in the house. There is 
evidence to show that there was some 
vomited matter inthe house, It does not 
seem to me that that was corroboration 
which would induce the Jury to accept 
the evidence of the eye-witnesses upon 
whose credibility the prosecution case 
depends. I do not propose to say more 
about these eye-witnesses except this that 
itis very important to ask ourselves 
when they first told the story which they 
are telling now. Take the case of the 
' witness Fatik. He says that the next 
morning although the Jamadarfcame he 
did not tell anything to anybody about 
having seen this woman being strangled 
to death by her husband and the co-accus- 
ed. According to him it was not until 
the Daroga came that he disclosed his 
evidence at all. He was there witha lot 
of peopleonthe Sunday morning and they 
were all hanging about that house all day 
long. It was not untilthe nextday when 
‘the Daroga came that he for the first time 
mentioned it to him. In all these circumst- 


ances we have to consider whether this . 


is a case in which the function of this 
Court is to substitute our own opinion for 
that of the majority of the Jury. Before 
we can do so we must be able to say that 
in the legal sense of the expression, which 
ig sometimes misunderstoodthe Jury's 
verdict is against the weight of the 
evidence, that is to say, it is not sucha 
verdict as reasonable men properly instruct- 
ed could have arrived at. I am entirely 
unable to say that in this case. It seems 
to me that the prosecution case has failed 
largely owing to its own fault, because 
they didnot produce evidence in such 
manner as would oblige the Jury--who 
after all entrusted with the life and 
liberty of the accused to find the accused 
guilty. oe f 

In these circumstances I think the 
proper course is to reject this reference 
to enter a judgment of acquittal, in 
respect of both the accused and to direct 
that they be discharged from custody 
and if not in custody, that their bail bonds 
be discharged. 


kerji, J.—I agree. 
Kan m Reference rejected, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
OrIMINAL Revision No. 186 or 1928, 

October 22, 1928. ` 
Present:—Mr. Kinkhede, A. J. O. 
HARMOSANLAL— ACCUSED —APPLIOANT 
versus 


HMPEROR—Non-Appeuioanr. 

Penal Code (Act XLV of 1860), s. 225-B—Arrest 
by oral declaration and not by touch, whether legal 
—Criminal Procedure Code (Act V of 1898), s. 46 
(1 


There can be no arrest within the meaning of 
s. 46 (1) of the Criminal Procedure Code unless the 
person to be arrested is actually touched by the 
process-server. An arrest by mere oral declaration 
is not legal and there can be no conviction under 
s. 225-B, Indian Penal Code, ofa person whois so 
arrested. : 

Oriminal revision for application against 
an order in the Court of the Sessions Judge, 
Raipur, dated the 16th March, 1928, in 
Criminal Appeal No, 408 of 1927. 

Messrs. V. Bose and P. N. Rudra, for the 
Applicant. 

Mr. G. P. Dick, for the Non- Applicant, 


ORDER.—I think in the absence of 
aclear and definite finding that the appli- 
cant was arrested by actual touch of the 
process-server, Iam not prepared to hold 
that there wasa legal arrest within the 
meaning of s146 (1), Oriminal Procedure- 
Code, An arrest by mere oral declaration 
is, in my opinion, insufficient. The appli- 
cant could not, therefore, be legally con- 
victed of an offence under s. 225-B, Indian 
Penal Code. The conviction is set 
aside and the applicant is acquitted 
and the fine, if any, realized from him 
should be refunded, 


G. R. D. Application allowed, 
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MADRAS HIGH COURT. 
Orvis Revision Petition No, 815 or 1927. 
May 2, 1928. 

Present:—Mr. J ustice Thiruvenkata- 


chariar. 
OHALIKONDI KUNHAMMAD—PuatntiFF 
—PETITIONER 


VETSUS 
ETAKARATI AMMAD AND orazrs— 
b DEFENDANTS— RESPONDENTS. 

Malabar Law—Transferof Property Act (IV of 
1882), s. 108 (c)—Manusham, meaning of—Covenant 
for quiet enjoyment, whether runs with land. 

Under the Malabar Law, manusham is the considera- 
tion given by the lessee for the full term ofa kanom 
and the lessee is entitled to a refund of the propor- 
tionate amount of the manusham for the period for 
which he is deprived of possession. [p. 290, col. 2.) 

Mohendra Nath Srimaniv. Kailash Nath Das (1), 
followed, 

A covenant for quiet enjoyment which is implied 
in a lease by virtue of s.108 (c), Transfer of Property 
Act, is one which runs with the land and nota mere 
personal covenant of the grantor ofthe demise, so that 
an assignee of the leasehold interest can enforce i 
against the lessor, [p. 290,col. 1.] : 


Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of thei Court of the Additional District 
Munsif, Badagara, in S. O. S. No. 250 of 1928. 

Mr. L. A. Venkatarama Iyer, for the 
Petitioner, 

i. M. C. Sridharan, for the Respond- 
ents, 


JUDGMENT.—The plaintiff in the 
lower Court is the petitioner and the only 
point pressed on his behalf is that he is 
entitled to a refund of so much of the 
manusham as is proportionate to the period 
of the kanom granted by Ex. A the 
enjoyment of which he was deprived of 
by the decree in Suit No. 250 of 1925 on 
the file of the Additional District Munsif 
of Badagara. Manusham has' been held 
to be the consideration given by the 
lessee for the full term of the kanom, The 
right of the lessee to a refund of the 
proportionate amount of the manusham for 
the period for which the lessee was de- 
prived of possession has been recognised 
by Madhavan Nair, J., in O. R. P. No. 348 
of 1926 following the decision of Oldfield 
- and Venkatasubba Rao, JJ., in Second 
Appeal No. 365 of 1919. The view taken 
by the District Munsif that manusham 
is a present is unsustainable, 

The material facts in this case relating 
to the plaintiff’s claim are as follows :— 

The Ist defendant's father who Was the 
kanomdar from the jenmi under a kanom 
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document dated the 14th of August, 1912, 
demised his kanom rights to one Oheeru 
on kanom for a period of 12 years from the 
23rd February, 1922, The document recites 
a receipt of Rs. 130 by the Ist defendant 
as manusham and provides that Cheeru is 
to be in possession for the said period 
of 12 years enjoying the usufruct and 


‘that he must surrender possession thereof 


after the expiry of the demise (see Ex. 
A). The plaintiffs case is that Cheeru 
assigned her kanom interests to one 
Kannan on 8th January, 1925, and Kannan 
in turn assigned his righis under the 
kanom to the plaintiff on the 14th January, 
1925. Cheeru got possession of the pro- 
perties from the Ist defendant and trans- 
ferred the same to Kannan from whom 
the plaintiff also got possession on the 
date of the assignment to him, The 
documents of assignment executed by 
Cheeru and Kannan respectively are not 
produced in the case though the particulars 
of the assignments are referred to and set 
out in the plaint. The said assignments 
are also practically admitted by the de- 
fendants in para. 3 of their written 
statement. It is also admitted that the 
plaintiff was dispossessed on the th 
September, 1926, by the jenmi in execution 
of the decree in Suit No. 250 of 1925 te 
which both the plaintiff and the let de- 
fendant were parties. The plaintiff as 
assignee of Oheeru says that the kanomdar 
under Ex. A, to whom the property was 
demised for a period of 12 years and his 
assignee including the plaintiff were in 
possession only for 4 years, 6 months and 
9 days and-that he is, therefore, entitled 
to claim refund out of the manusham 
amount an amount proportionate to the re- 
maining period of the kanom less the rent 
for that period which he would have to pay 
to the Ist defendant if he had not been 
dispossessed. In the plaint further reliefs 
were prayed for, but they are not pressed 
before me, 4 

It is argued for the plaintiff (petitioner) 
that under the terms of the demise Ex. 
A, there is an implied covenant on the 
part of the lst defendant as grantor of 
the kanom for quiet enjoyment of the 
demised premises by the tenant, for the 
full period of the demise and that the 
plaintiff as assignee of the lease from 
Cheeru is entitled to the benefit of that 
covenant as against the Ist defendant. In 
support of t his contention reliance is placed 


` 
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on s, 108, cl. (c) of the Transfer of Property 
Act which runs as follows: “In the absence 
of a contract to the’ contrary, the lessor shall 
be deemed to contract with the lessee that, 
-if the latter pays the rent reserved by 
the lease and performs the contracts bind- 
ing on the lessee, he may hold the pro- 
perty during the time limited by the 
lease without interruption.” F 

The benefit of such contract shall be 
annexed to and go with the lessee’s interest 
as such, and may be enforced by every 
person in whom that interest is for the 
whole or any part thereof from time to 
time vested.” 

I am of opinion that this contention is 
well-founded. There is no provision in 
Ex. A evidencing a contract to the contrary 
which will have the effect of depriving 
Oheeru of the benefit of cl. (c) of a. 
108 and no plea has been raised by the 
defendants of any failure on the part of 
the tenants to pay rent or perform any 
other obligation to which they were subject 
under the lease. It is urged for the 
respondent that as the plaintiff has not 
produced either the assigament to him, 
for kanom or the assignment to Kannan 
from Oheeru, the plaintifi's claim should 
not be upheld, . 

That contention will have force if the 
defendants had not practically admitted 
in this case the plaintiff's right as assignee 
of Cheeru’s interest in the lease. It is 
farther contended that as the plaintiff took 
the assignment after the period of the 
original kanom to the Ist defendant's father 
had expired, plaintiff's claim is not main- 
tainable as he must then have known that 
the Ist defendant had no right to make a 
demise of his kanom rights as he pur- 
ported to do under Ex. A. This contention 
also is,in my opinion, unsustainable and 
it cannot prevail so as to preclude a 
tenant from relying on a covenant for 
‘title or covenant for quiet enjoyment which 
are intended for his benefit and to secure 
him from loss “lus to the defective title of 
the grantor of the lease. 

Lastly, it is contended that the covenant 
for quiet enjoyment is not one which runs 
with the land but is only a personal coven- 
ant of the grantor of the demise which 
Oheeru alone can enforce. The plaintiff it 
is said will have his remedy only against 
his immediate assignor, Kannan, and 
against no other, In support of this conten- 
tion the learned Vakil for the respondent 
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relies on a recent case reported as Mohendra 
Nath Srimani v. Kailash Nath Das (1). 
The point decided in that case is thus 
stated in the headnote: “A covenant for 
renewal of entire lease which would come 
into operation after the expiry of the 
term of that lease of a portion of the land, 
is a mere personal covenant which can be 
enforced against the lessor if he gets a 
fresh lease himself and is not one which 
runs with the land,” That case has no 
application to the present case in which 
the covenant for the breach of which the 
action is brought is not a covenant for 
the renewal of the lease but is one for 
quiet enjoyment during the full term of 
the lease as provided in Ex. A. Section 108, 
cl. (c) of the Transfer -of Property 
Act is quite clear on the point and it 
fally supports the appellants contention, 
I am, therefore, of opinion that the plaint- 
if’s claim to refund of a proportionate 
amount of the manusham as part of the 
damages sustained by him by breach of 
the covenant must be upheld. The plaint- 
iff can get a decree only against the Ist 
defendant, but not against the other de- 
I, therefore, modify the decree of 
the lower Court by granting a decree 
against the Ist defendant alone for 
Rs. 82-2-11 with proportionate costs against 
him throughout. The suit against the 
other defendants is dismissed with costs. 
v. Decree modified. 


N. V. 
(1) 109 Ind. Oas. 298; 47 O. L. J. 376; 320. W. N, 
439; 550. 84l. 


MADRAS HIGH COURT. 
Cryin Revision Peririon No. 1669 or 1927, 
April 26, 1928, 

Present :—Mr. Justice Devadoss. 
PERIANAMBI SRIRANGAOHARIAR 
— PETITIONER 
versus 
NARASIMHA IYER AND orarrs— 

RESPONDENTS, . 

Provincial Insolvency Act (V of 1920), s. 24—Deb- 
tor’s petition for adjudication—" Unable to pay debts”, 
meaning of—Acts of insolvency, commission of, by in- 
souent whether relevant in deciding ability to pay 

ents. 

When a debtor files an application to be adjudicat- 
ed an insolvent, under s. 240fthe Provincial Insol- 
vency Act he has to show that he is unable to pay 
his debts, But the proofthat heis required to ad- 
duce is only a prima facie proof, [p. 201, col, 1.] 
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The mere fact that the debtorhas large properties 
the value of which exceeds his debts is no ground 
or bolding that he is able to pay his debts. [p. 291, 
col 1. 

Racharla Narayanappa v. Kondigi Bheemappa (1), 
followed. 

A statement by the debtor that he is unable to pay 
his debts must be accepted as true unless the Court 
has reason to think that all his debts are fictitious 
debts and that he is making the application with an 
ulterior motive, [p. 292, col. 1.] 

In bolding an enquiry under s. 24 of the Act, a Court 
is not entitled te consider whether the debtor has 
committed acts which would make him liable under 
g penal provisions of the Insolvency Act. [p. 291, col, 


Any act which offends against the provisions of the 
Insolvency Law should be considered only when the 
debtor comes up for his dischargeand if he is guilty 
of any offence mentioned in the Act he should be pro- 
ceeded against according to law. [rbid.] 


Petition, under s. 75 of the Provincial 
Insolvency Act, praying the High Court to 
revise an order of the District Oourt, 
Madura, dated the 25th November, 192/, and 
passed in Civil Miscellaneous Appeal No. 
107 of 1927, preferred against that of 
the Oourt of the Subordinate Judge, Madura, 
dated the 19th September, 1927, and 
passed in Insolvency Petition No. 104 of 


Mr. K. Rajah Iyer, for the Petitioner, 
Mr. K. V. Sesha Iyengar, for the Respond- 
enta. 


JUDGMENT.—This is an application 
to revise the order of the District Judge of 
Madura dismissing the appeal of the peti- 
tioner against the orderof the Subordinate 
Judge declining to adjudicate him an 
insolvent, The learned Judge has held 
that it has not been shown that the peti- 
tioner was unable to pay his debts. When 
a debtor files an application to be 
adjudicated an insolvent under s. 24 of the 
Provincial Insolvency Act, he has to show 
that he is unable to pay his debtse But 
the proof that is required is only a prima 
facie proof, for proviso to s.2£ (a) pro- 
vides that ‘where the debtor is the 
petitioner, he shall, for the purpose 
of proving his inability to pay his debts, 
be required to furnish only such proof 
as to satisfy the Oourt that there are 
prima facie grounds for believing the same.’ 
The mere fact that the debtor has large 
properties is no ground for holding that 
heisable to pay his debts.A man may 
have property but he may be unable to raise 
money to pay his debts and, therefore, the 
Oourt is not entitled to come to the 
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conclusion that the manis able to pay his 
debts because he has got properties the 
value of which is more than that of his 
debts he has to pay. This point was 
decided so long ago ss 23rd September, 
1925, in a case reported as Racharla 
Narayanappa v. Kondigi Bheemappa (1). 
In holding an enquiry under s. 24 a Court 
is not entitled to consider whether the 
debtor has committed acts which would 
make him liable under the penal 
provisions of the Insolvency Act. In this 
case two issues were raised, Issues Nos. 
3and4 by the Subordinate Judge which 
are as follows :— 

(3) Is the petition bad on account of 
the suppression of prior insolvency pro- 
ceedings? 

(4) Have the petitioners suppressed any 
of their assets ? 

These are not germane to the enquiry 
which a Court ought to hold under s. 24. 
The fact that the petitioner has not 
brought to the notice of the Court all his 
preperty is no ground for holding that he 
is able to pay his debte. Ithink the con- 


-sideration of these two issues has material- 


ly prejudiced the Subordinate Judge in the 
disposal of the case for, in para. 10 he 
remarks: “In this case the debtors having 
suppressed a major portion of the pro- 
perties, itis impossible for me to find that 
they are unable to pay their debts and I 
find that the petitioners have not proved 
that they are not able to pay their debts,” 
The learned District Judge also refers to 
this fact in his judgment and observes: "In 
the present case the learned Subordinate 

Judge has given excellent reasons for- 
holding that the appellants omitted from 
their petition many properties which 
really belonged to them,” I think this 
fact has materially affected the judgment 
of both the lower Courts and that being 
so, they are vitiated by a consideration of 
circumstances which ought not to be 
considered when a debtor's petition is 
being heard under 6. 24 of the Insolvency 
Act. Any act which offends against the 
provisions of the Insolvency Law should 
be considered when the debtor comes up 
for his discharge and if he is guilty of any 
offence mentioned in the Act he should be 
proceeded against according to law. Whena 
debtor comes forward and says that heis un- 
able to pay his debts, the Oourt has tosatisfy 

(1) 92 Ind. Oas. 541; 24 L, W. 219; ATL R. 1926 
Mad, 494, i 
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itself whetherthe is unable to pay them and 
if he has assets or ifhis property cannot be 
converted into money, the statement of the 
debtor that he is unable to pay his debts 
must be accepted as true unless the Court 
has reasons to think that all his 
debts are fictitious debts and that heis 
making the application with an ulterior 
motive. Ifthe Court finds that the debtor 
has a strong motive to allege falsely that 
he is unable to pay his debits, the Court 
may hold that the proof is not sufficient; 
in other cases, the Court will be advised in 
accepting the statement of the debtor, I 
set aside the judgment of the lower Courts 
and direct the Subordinate Judge to restore 
the application to file and dispose of it in 
the light of the remarks made herein. 

Costs of this application will be provided 
for in the order of the Sub-Court, 

Y, N. V. Revision allowed, 


LAHORE HIGH COURT. 
First OVIL APPEAL No. 157 or 1923, 
: June 17, 1928. 
Present :—Sir Shadi Lal, Kr., Chief 
_ Justice, and Mr. Justice Bhide. 
AHMAD DIN AND orHers—-Derenpants— 
APPELLANTS 
versus 

TULSA SINGH AND otarrs—Pcaintirrs 

Musammat SOHAN DEVI AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Hindu Law—Alienation—Widow's powers of aliena- 
tion—Necessity brought about by alienee’s own wrong 
—Alienation, validity of—Onus of proof of necessity 
and bona fides—Pilgrimage as necessity, 

The power of a Hindu widow to charge her hus- 
band’s estate can be exercised rightly in case of need 
or for the benefit of the estate. Wherein a particular 
instance the charge isone which a prudent owner 
would make in order to benefit the estate, the bona 
fide lender is not affected by the precedent mismanage- 
ment ofthe estate. Butif the danger arises or has 
arisen from any misconduct towhich the lender is 
or has been a party, he cannot take advantage of his 
own wrong to support a charge in his own favour 
against the heir grounded on a necessity which his own 
wrong has helped to cause. [p. 293, col. 2; p. 294, col. 1] 

Hunoomanpersaud Panday v. Babooee Munraj Koon- 
weree (1), followed. 

In case of analienationby a widow the onus is 
heavily on the alienee to prove the transaction in his 
favour as agenvine and bona fide one entered into 
for necessity. Want of enquiry on the part of the 
alieneeas to necessity for the alienation is a strong 
indication of the absence of good faith on his part. [p. 
295, col. 1.J . 

Gurbakheh Singh v, Gurdial Singh (2), referred to, 


AHMAD DIN 8, TULSA SINGH. 


113 1. 0. 1998 


According to Hindu Law only those pilgrimages 
which are conducive to the spiritual welfare of the 
husband constitute a valid necessity for an alienation 
bya widow. [p. 295, col. 2.] 

Darbari Lal v. Gobind Saran (3)and Hari Kissen 
Bhagat v. Bajrang Sahai Singh (4), followed. 

First appeal from a decree of the Senior 
Subordinate Judge, Lahore, dated the 18th 
December, 1922. 

Lala Badri Das, R. B., and Mr. Jiwan Lal 
Kapur, for the Appellants. 

Messrs. Jagan Nath Aggarwal, Tirath Ram, 
H. C. Kumar and Chuni Lal Vohra, for the 
Respondents. 

JUDGMENT. 

Bhide, J.—The pedigree table of the 
pari concerned, in this appeal is as fol- 
ows :— > ts 


a BS ca BINGH. 


| 
Tulsa Singh Kirpa Singh 


( 
Mul Singh =Must. 
(plaintiff No. 1). (plaintiff No. 2). 


. Bhagwan Devi 
(Defendant No. 2) 


Narain Das= Must. Sohan Devi 
died on (defendant No. 1). 
31st December, 1911. 


On 3let March, 1919, Musammat Bohan 
Devi, widow of Narain Das and Musammat 
Bhagwan Devi his mother, sold an ihata 
containing some 10 kothris to defendants 
Nos. 3 to 5 for a sum of Rs. 18,000. Plaint- 
iffs sued for a declaration that this sale was 
without necessity and should not affect 
their reversionary rights. The learned 
Senior Subordinate Judge has granted the 
declaration subject to payment of Rs. 13,500 
to the vendees before obtaining possession. 
From this decree defendants Nos. 3 to5 the 
vendees have appealed. 

The details of the consideration for the 
sale according to the sale-deed were as 
follows :— 


Rs. 

(a) 13,943 for payment to Mr. Lal 
Chand, a prior mortgagee. 

(b) 2,630 for payment to Dharm Chand, 
another prior mortgagee. 

(c) 427 for payment to Bohan Singh 
on account ofahundi. — 

(a) 600 for expenses in connection 
with pilgrimages, A 

(e) 400 for expenses in connection 


with the sale-deed.j 


a ea 


Total 18,600 
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_ As regards item (a), it is alleged that 
although a sumof Rs. 13,943 was due to Mr. 
Lal Chanda remission of Rs. 443 wassacur- 
ed by the vendees in the interests of the 
vendors and the lattersum was actually 
paid to the vendors. A receipt by the vend- 
ors of this sum has been produced but 
there seems to be no satisfactory evidence 
in support of this allegation. Prima facie 
it seems unlikely that the vendees would 
have caredito intercede on behalf of the 
vendors for such a remission or that Mr, 
Lal Chand would have grantedit merely 
at their intercession. Lt has not been shown 
that a sum of Rs. 13,943 was actually due 
to Mr, Lal Chand on the footing of the 
mortgage. Mr. Lal Chand, when he wasin 
the witness-box, was not questioned about 
the alleged remission and merely stated 
that asum of Rs. 13,500 was paid to him 
as shown in the endorsement on Ex. D-L, 
No other evidence has been produced in 
support ef the alleged remission and the 
vendees have not even cared to go into the 
witness-box to depose to it. In view ofall 
these facts the learned Senior Subordi- 
nate Judge's finding that only the sum 
of Rs. 13,500 has been proved to have been 
paid on account of the mortgagsin favour 
x = Lal Ohand seemstobeamply justi- 
ed. 

The main items in disputes, however, are 
items (b), (c) and (d). Item (e) relating to 
expenses in connection with the sale can 
only be allowed ifthe sale is upheld, but 
not otherwise, | 

As regardsitem (b), it appears that in 
1912, i. e., shortly after the death of Narain 
Das, the Amritsar Distillery Oo.sued defend- 
ants Nos, Land 2and Jai Chand, a brother 
of dsfendant No. 1, for recovery of 
Rs, 1,782-3-6 dueon account of the price 
of liquor purchased by Narain Das for 
his liquor shop. The suit was dacreed 
against defendant No. 1 and her brother 
Jai Chand. The latter was held liable to 
the extent of the assets of the deceased 
in his hands, as it wasfound that he had 
taken possession of the stock of liquor 
left in the shop of Narain Das and had 
carried on the business under a license 
obtained in his own name. The decree 
was purchased by one Umrao Singh who 
took out execution and attached the im- 
moveable property of Narain Das, which 
was already under mortgage with Mr. 
Lal Chand. To save this property from 
gale, the widows Musammat Bhagwan Devi 
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and’ Musammat Sohan .Devi are alleged 
to have effected a second mortgage of the 
property on the 20th February, 1916, in 
favour of Dharm Chand, father of Musammat 
Sohan Devi, for asumof Rs, 2,000, It appears 
that the bulk of the amount secured by the 
above mortgage, viz., about Rs. 1,953 was 
actually paid in Oourt in satisfaction of 
the decree (vide receipts at pages 63-4 of 
the printed paper-book). But the learned 
Senior Subordinate Judge has disallowed 
this itemon the ground that the liquor 
left ia the shop when Narain Das died 
was worth about Rs. 3,467-8-6 and that 
Jai Ohand could not be allowed to take this 
liquor and get the widows to pay for it to 
the distillery. He also found that the 
widows must have obtained considerable 
cash on the death of Narain Das as he 
had received Rs. 4,009 in cash only about 
three months before his death on the mort- 
gage effected in favourof Mr. Lal Chand 
(vide item (a) above). The learned Counsel 
for the appellants, on the other hand points 
out that Musammat Bhagwan Davi has 
deposed that the liquor shop was being 
carried ata loss even during the life of 
Narain Das and thata loss of Rs, 2,900 
was sustained in that business. The 
account-books of the shop were, however, 
not produced before the Gourt and con- 
sequently thereis no satisfactory evidence 
on the record to show the exact financial 
position of this business at the death of 
Narain Das. Batithas been contended on 
behalf of the appellants, that even if there 
was some mismanagement at the time, the 
mortgagee cannot be prejudiced thereby 
as he had only to see the actual necessity 
for the loan at the tims it was3advanced. 
Reliancshas been placed in this respect on 
the following passage in the leading case of 
Hunoomanpersaud Panday v. Babooee 
Munraj Koonweree (1). 


“The power of the manager for an infant 
heir to charge an estate not his owa, is, 
under the Hindu Law, a limited and qualifi- 
ed power, It can only be exercised rightly 
in case of need, or for the benefit of the 
estate, Bat where, in a particular instance, 
the charge is one that a prudent owaer 
would mik3, in order to benefit the estate, 
the bona fide lender is not affected by the 
precedent mismanagement of the estate. 


(1)6 M. I. A.393at p.423; 13 W., R. Bla. Sevag re 
253a; 2 sath. P. O. J. 29; b Sir, P, O.J. 552; 19 E. Re 
147 (P. C.) 
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The actual pressure on the estate, «the 
danger to be averted, or the benefit to be 
conferred upon it, in the particular instance, 
is the thing to be regarded.” 

It has been urged that theabove princi- 
ple governs the present case also and that 
inasmuch as the mortgage in favour of 
Dharm Chand was made to prevent an 
impending sale of the property in execu- 
tion of a decree, the mortgage should be 
held to be for legal necessity. This con- 
tention does not seem tobe sound. It is 
true that the above mentioned principle 
laid down by their Lordships of the Privy 
Wouncilin the case of Hunoomanpersaud 
Panday v. Babooee Munraj Koonweree (1) 
has been held to be applicable to the 
case of alienations by widows (vide para. 634 
at page 923, Mayne’s Hindu Law and Usage, 
9th Edition); but it must be remembered 
that according to that principle it is only 
the bona fide lender who is protected, 

The following remarks of Lord Justice 
Knight Bruce, in connection with the 
danger to the estate which justifies aliena- 
tion, which are to be found in continuation 
of the passage in Hunoomanpersaud Panday 
v. Babooee Munraj Koonweree (1) quoted 
above are noteworthy in this connection. 

“But of course, if that danger arises or 
has. arisen from any misconduct to which 
the lender is or has been a party, he cannot 
take advantage of- his own wrong, to 
- support a charge in his own favour against 
the heir, grounded ona necessity which 
his wrong has helped to cause.” 

The crucial point for decision, therefore, 
is whether Dharm Ohand, the mort- 
gagee was acting bona fide. As stated 
already he is the father of Musammat Sohan 
Devi. It was he who was apparently looking 
after her affairs ever since the death of 
Narain Das. Musammat Bhagwan Devi 
(defendant No. 2), has admitted in her 
statement as a witness that Narain Das 
had invested Rs. .6,000in a gunny bag 
shop. He hadalso aliquor shop, It is 
clear from the mortgage-deed in favour of 
Lal Chand, that Narain Das had received 
Rs. 4,006 in cash only about three months 
before his death. No attempt has been, 
however, made toshow what happened to 
the stock in the two shops or the sum of 
Rs. 4,000. The financial condition of 
Narain Das at his death was a matter 
within the knowledge of the alienors and 
Dharm Chand, but they have refrained 
from producing reliable evidence on the 
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point. The financial condition could 
easily have been disclosed by the account- 
books of Narain Das but these have been 


withbeld. It has been mentioned above 
that the Amritsar Distillery Co. 
obtained a decree against Jai Chand, 


brother of Musammat Bohan Devi, on the 
ground that he had taken’ possession of the 
stock of liquor in the shop. But Musammat 
Bhagwan Devi has denied that Jai Ohand 
had anything to do with the shopor that 
any decree was passed against Jai Chand. 
Jai Chand himself was not produced as a 
witness and Dharm Ohand, although he 
appeared asa witness gave no evidence 
about the financial condition of the shops. 

The decree in favour of the Amritsar 
Distillery Co. was passed jointly against 
Musammat Soban Devi and Jai Chand in 
February, 1913. It is significant that Jai 
Chand did not pay even a portion of the 
decretal amount and that a mortgage was 


- effected in favourt of his father Dharm 


Chandin order to pay itoff. The decree 
was only for Rs, 1,705-7-6. It is difficult 
to believe in view of the facts stated above 
that Narain Das could not have left 
enough cath even for the payment 
of this amount. The fact appears to be 
that on the death of Narain Das the 
management of th: affairs of the family 
fell into the hands of Dharm Ohand and 
his son Jai Chand and they exploited - 
the situation to benefit themselves. The 
widows being in a helpless condition 
were probably unable to protect their 
interests. It appears further that after 
the death of Narain Das their retations 
with the plaintiffs became strained (vide 
evidence of Musammat Bhagwan Devi) and 
this fact also may have induced them to 
connivé at the doings of Jai Ohand and 
Dharm Chand. Be that as it may, the 
fact yemains that on the one hand a 
decree had been passed against Jai Chand 
for the price of liquor supplied to Narain 
Das on the ground that he had taken 
possession of the stock of liquor on the 
latter’s death, while, on the other hand, 
a mortgage of the widow’s property was 
created in favour of Dharm Chand to 
pay off the very same decree, In these 
circumstances, Dharm Chand cannot be 
held to bea bona fide lender within the 
meaning of the rule laid down at page 
423* in Hunoomanpersaud Panday v. Babooee 
Munraj’ Koonweree (1), If there was any 
*Page of 6 M. I. A.—{Ed.] 
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mismanagement, it was he who was res- 
ponsible for it and hence he cannot be 
allowed to take advantage of his own 
wrong. A 

The alienation being by widows the 


onus lay heavily on the defendants to 


prove that the mortgage transaction in 
fayour of Dharm Ohand was a genuine 
and bona jide one and the discharge of 
this debt constituted legal necessity. In 
view of the facts discussed above, I feel 
no hesitation in holding that this burden 
has not been discharged. The position 
of the vendees cannot be any better than 
that of Dharm Ohand in respect of this 
mortgage. It was incumbent on them to 
show that they acted in good faith in 
accepting Dhrma Ohand’s mortgage as a 
genuine charge on the estate. They were 
no strangers to the family. Ghulam Muham- 
mad vendee had been a tenant of de- 
fendants Nos. 1 and 2 for about ten 
years (vide evidence of Moti Ram D. 
W. No. 2). The mortgage in favour of 
Dharm Ohand who was the father of 
Musammat Sohan Devi and was himself 
looking after her affairs should have at 
once aroused the vendees’ suspicions and 
put them on enquiry. The vendees have 
entirely failed to prove that any bona 
fide enquiry was made by them. They 
have not even ventured to go into the 
witness-box and depose what enquiry, 
if any, was made, and how they were 
satisfied as tothe genuineness or good 
faith of this mortgage transaction, though 
the fact was peculiarly within their know- 
ledge, In view of the observations of 
their Lordships of the Privy Oouncil in 
Gurbakhsh Singh v. Gurdial Singh (2). this 
omission must be taken as the strongest 
indication of the absence of good faith 
on their part. 

The next two items do not réquire 
much discussion, A sum of Rs. 400. is 
said to have been borrowed from Sohan 
Singh on a kundi for expenses in con- 
nection with the “Sudh” ceremony of 
Narain Das. Itseems strange that Sohan 
Singh should have been willing to lend 
this sum to the widows on a mere kundi 
(which was not even stamped) when Dharm 
Chand himself found it necessary to take 
security for his own loan, 


(2) 105 Ind. Oas. 220; 53 M. L, J. 392 at pp. 398; 399; 
A. I. R. 1927 P. O. 230; 460. L. J. 272; 29 Bom. L.R. 
1392; (1927) M. W. N. 778; 40. W, N. 935; 28P. L.R. 
567; 32 0, W. N. 119 (P. O.). 
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Singh is a neighbour of the widows and 
the money is alleged to have been re-paid 
to him, not by the vendees themselves, 
but through Dharm Chand. It is not 
shown that the “Sudh” ceremony was 
performed or. that it required anything 
like the sum of Rs, 400. In the agree- 
ment of sale dated 26th March, 1919, 
which was executed by the widows 
prior to the execution of the sale- 
deed in favour of defendants Nos. 
3 to 5 this loan was not mentioned. In 
view of all these facts it must ba held 
that neither the genuineness nor the neces- 
sity of this loan has been proved. 

Lastly,, we have the item of Rs. 600 
alleged to have been taken for pilgrimages 
to holy places. In connection with this 
item, it must be remembered that, ac- 
cording to Hindu Law, only those pil- 
grimages, which conduce to the spiritual 
welfare of the husband constitute a valid 
necessity for an alienation by a widow. 
A pilgrimage to Gaya for performance of 
the husband's shradha has been held to 
constitute such necessity, but not pil- 
grimages to places like Benares, which 
have no concern with thespiritual welfare 
of the husband (cf. Darbari Lal v. Gobind 
Saran (3) and Hari Kissen Bhagatv. Bajrang 
Sahai Singh (4)). In the present instance 
Musammat Sohan Devi has deposed that 
the money was borrowed for visiting sacred 
places like Mathra Bindraban, Rikhikesh 
and Badri Narain but it has not been 
shown that the proposed pilgrimages were 
according to Hindu religion believed to be 
conducive to the spiritual welfare of the 
deceased. Apart from this, it appears 
that the lady had visited the sacred 
places even before the sale and the neces- 
sity of a second visit had not been ex- 
plained. Her statement about the visit to 
these placesafter the sale isextremely vague 
and it seems very doubtful if the pil- 
grimages were undertaken at all. These 
pilgrimages again are not mentioned in 
the agreement of saledated 26th March, 
1919, referred to above. This item also, 
like the preceding one, appears to ba 
fictitious. 

It will thus appear that the only item 
which could be held to constitute valid ne- 
cessity according to law was that of 


(3) 80 Ind. Cas. 31; 46 A.822; 22 A, L. J. 753; A. 1, 
R. 1924 All. 902; L. R.5 A. 536 Civ. 
ee I Ind, Oas. 434; 13 0. W. N, 544; 90. L.J. 
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Rs. 13,600 paid to Lal Chand. It was 
urged that a sale can be upheld even if 
necessity for a considerable portion of 
the purchase-money is not established, 
provided that the sale itself was neces- 
sary. This contention is supported by a 
recent Privy Council ruling Sri Krishn 
Das v. Nathu Ram (5). But in the pre- 
sent instance it cannot be said that the sale 
of the property was necessary-as the only 
item for which necessity is proved is that of 
. Res, 13,500. The interest payable to Mr. 
Lal Chand came to only Rs. 62-8 per 
mensem, while the income from the pro- 
perty in the shape of house rent appears 
to have been about Rs. 100 per mensem. 
Musammat Sohan Devi has made vague 
and conflicting statements about the income 
and estimated it at Rs. 48 or Rs. 49 to 
Rs. 60. Musammat Bhagwan Devi puts the 
rent at approximately over Rs. 60 and 
Dharm OChand also estimates at Rs. 60 
or Rs..65. Butno attempt has been made to 
prove the total income from rent at the 
date of sale by producing the rent 
deeds of the tenants who occupied the 
property about that time. Dharm Ohand 
himself admittealy collected the rent, and 
it should have been perfectly simple for 
him to produce definite documentary 
evidence on the point in the shape of the 
rent deeds and his accounts. But no such 
evidence has been produced, A few isolat- 
ed rent deeds of the years 1912 and 1915 
and 1917 were produced, but most of them 
have not been proved. Even if they had 
been proved they could not show the 
total income from rent about the time of 
the sale, The plaintiffs, on the other hand, 
have produced some of the tenants as their 
witnesses and their evidence shows that the 
income from the property must have been 
a good deal more. Daulat Ram (P. W. 
No. ë), who is related to the plaintiffs as 
well as to Musammat Sohan Devi and who 
was himself a tenant in one of the thatas 
estimates the rent of the thata sold at 
Rs. 80 and gives certain details of rent 
paid by different tenants, in corroboration 
of his statement. Besides this ihata, the 
defendants had admittedly another thata 
and two shops in Anarkali, which also 
fetched rent. Daulat Ram alone was paying 


(5) 100 Ind. Cas, 130; 49 A, 149; 25 A. L. J. 80; A.I. 
R.1927 P, O 37; (1927) M. W. N.89; 88 M. L, T. 48; 4 
O. W. N. 184; 8 P. L. T. 210; 31 0. W. N. 462; 54I. A. 
79; 29 Bom. L. R.825; 45 0. L. J. 386; 53 M. L, J. 720; 
26L. W. 856 (P. O.). 
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Rs. 20 per mensem as rent. The fact that 
Daulat Ram was a tenant in this ihata 
and used to pay Rs. 20 as rent is admit- 
ted by one of the defendant's own witnesses, 
Umar Din, D. W. No. 1. Umar Din deposes 
that a European lady and a Bania also 
occupied part of the ihata. The rent paid 
by these tenants is not mentioned; but 
the fact that a European lady was living 
in the ihata suggests that the property 
was in a decent condition and must have’ 
fetched good rent. Even Moti Ram, D. W. 
No. 2a Khatri, who occupied some kothris 
in the ihata paid as much as Rs. 32 per 
mengsem. 

In view of the above facts it will not 
be, I think an exaggerated estimate to 
take the average income from rent of the 
property to be at least Rs. 100 per mensem. 
With this income the widows could not 
have had difficulty in paying the interest 
on the mortgage in favour of Lal Ohand 
which amounted to only Rs, 62-8 permensem 
and maintaining themselves, It has been 
also shown above that the widows must 
have obtained considerable cash and move- 
able property om the death of Narain 
Das, which has not been accounted for, 
and this must have been available to meet 
emergencies, periodical expenses of repairs 
of the houses, ete. 

It seems, therefore, clear that no‘necessity a. 
for the sale arose in connection with the 
mortgage in favour of Mr. Lal Ohand and 
this: was the only debt for which legal 
necessity was established. I would, there- 
fore, uphold the decision of the learned 
Senior Subordinate Judge and dismiss the 
appeal with costs. 

Shadi Lal, C. J.—I concur. 

R. L. Appeal dismissed. 


ee 


MADRAS HIGH COURT. 
CivIL Reviston Petition No. 98 or 1928, 
August 16, 1928, 

Present :—Mr. Justice Walsh. 
ISMAIL BIBL AMMAL—P vaintirF— 
PRTITIONER 


versus 
MOIDEEN ABDUL KADIR SAHIB ano 
ANOTHER— DerenDaNTs— RESPONDENTS, 
Civil Procedure Code (Act V of 1908),0. VI, r. I— 
Amendment of plaint—Refusal leading to fresh suit— 
Revision—Suit for rent and possession—Addition of. 
prayer for declaration of title, 
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In a suit for rent and for possession the plaintiff 
may beallowedin a 
plaint by adding also a prayer for deelaration of title. 
[p. 297, col. 1.) 

Anamendment of the pleadings can beallowed ak 
any stage of the proceedings .where the sole result 
of the refusal would be to drive the plaintiff toa 
separate suit, to avoid which is oneof the principal 
objects of the much wider rule as to amendment 
which has been introduced in the present Code of 
Qivil Procedure. {p. 298, col. 1.] : 

Maung Shwe Myat v. Maung Po Sin (3), followed. 

Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India 
Act, praying the High Court to revise an 
order of the Court of the District Munsif, 
Dharapuram, dated thej2nd November, 1927, 
in 1. A. No. 1084 of 1927 in Original 
Suit No. 97 of 1927. 

Mr. N. Sitaramakrishna Ayyar, for the 
Petitioner, h f 

Messrs. Moideen Abdul Kadir Sahib and 
Muhammad Ganny Routher, for the Re- 
sponåents. 


JUDGMENT.—The petitioner-plaint- 
iff in the case sued to recover rent from 
the defendants and possession of the 
property. Owing to the defence set up 
in the written statement the petitioner 
asked for leave to amend the plaint by 
adding also a prayer for declaration of 
title on paying the necessary Oourt-fees. 
This petition was refused by the District 
Munsif and this civil revision petition 
is filed against his order. The District 
Munsif says as follows: 

“The application is opposed. It is urg- 
ed that the amendment now prayed for 
would change the character of the suit 
and that this application should not, there- 
fore, be allowed at this late stage in the suit, 

It has been held in several cases that 
a suit for rent on the basis of a lease 
should not be allowed to be converted into 
a suitfor declaration of ownership, vide 
Bai Shri Majirajba v. Maganlal Bhai- 
shankar (1). It has been held that when 
a plaintiff bases a claim on a specific legal 
relationship between him and the defend- 
ant he should not be allowed to amend 
the plaint so as to base it on a different 
legal relationship. < 

It may be pointed out that the Bombay 
case was decided under s. 53 of the Civil 
Procedure Code which has been since re- 
placed by O. VI, r. 17 which is very much 
wider interms. In fact the phrase in s. 53 
that a plaint shall not be amended either 
by the party to whom it is returned for 

(1) 19 B. 303, ; 
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amendment or by the Coyrt so as tecon- 
vert a suit of one character into one of 
another and inconsistent character is not 
to be found atall in the present O. VI, 
T. 17 which says that the Court may at 
any stage of the proceedings allow either 
party to alter or amend his pleadings in 
such manner and on such terms as may 
be just and all such amendments shall be 
made as may be necessary for determining 
the real questions in controversy between 
the parties. The amendment in the Bom- 
bay case, it may also be noted, was sought 
after judgment and in the course of appeal. 
There is nothing in the proposed amend- 
ment of the plaint which really adds any- 
thing to the rights which plaintiff has stat- 
ed in the plaint and asthe points which 
have been raised in the ease by the written 
statement necessarily involve the deter- 
mination of the plaintiff's title, the 
plaintiff should not be driven to a new suit. 
There are several rulings of this Court 
to that effect, Punjamurthulu Venkata 
Rattamma v. Ghalasani Sreeramulu (2). 
This was a suit of the same sort as the 
present and the learned Judge observed. 
| “It may be observed also that if plaint- 
iff is to be driven to a fresh suit, it 
will bea suit of precisely the same charac- 
ter. Parties do not pray for declarations 
when there is no obstacle to be removed: 
and plaintiff will again state that she is 
the landlord, relying, if no further evi- 
dence is forthcoming, upon defendants, 
admissions in these suits, and defend- 
ants will again set up occupancy rights, 
confronted, however, by the finding in these 
suits.” 

In Sobhanadri Appa Rao v. Venkataram- 
ayya Appa Rao (3) another Madras case it 
was held that all such amendments should 
be allowed as may be necessary for the 
purpose of determining the real questions 
in controversy between the parties and 
in matters of amendments of pleadings 
and Court-fees and such like, interference 
by the High Court in revision would be 
generally save the parties considerable ex- 
pense and the Courts considerable loss 
of. time and it is desirable that the High 
Court should interfere in proper cases. 


In Maung Shwe Myat.v. Maung Po Sin (4) 

2) 99 Ind. Cas.” 981; 52 M. L. J. 100; 25 L. W. 76: A, 
I. R.1927 Mad. 331. 

(3) 98 Ind. Cas. 458; 38 M. L, T.33; A.I. R. 1927 
ar $9 Tnd Gas. 425; 3 R. 183 

4) 89 , Cas. ; . 183; A, I. R. 1925 : 
189. 4 Bur, L. J, 141, Rang 
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it was laid down that an amendment of 
the pleadings can be allowed at any stage 
of the proceedings where the sole result of 
the refusal would be to drive the plaint- 
iff to a separate suit, to avoid which is 
one of the principal objects of the much 
wider rule as to amendment which has 
been introduced in the present Code of 
Civil] Procedure. 

The respondents have not appeared to 
argue the petition but it seems to me 
that O. VI,r. 17 and the rulings quoted 
are clear that an amendment of this suit 
should be allowed to settle the real matters. 
in issue instead of the plaintiff having to 
file afresh suit. The petition is, there- 
fore, allowed and the plaint may be amend- 
ed as prayed for. The petitioner will have 
his costs here in which the cost of typ- 
ing copies will be included. Costs in the 
lower Court will be costs in the suits. 

V.N. V. Petition allowed. 


LAHORE HIGH COURT., 
First Oivin AppsaL No. 436 or 1928, 
June 4, 1928. 
Present :—Mr. Justice Addison and 
Mr, Justice.Bhide. 
KISHAN OHAND—PvarntizF—APPELLANT 
versus 
NARANJAN DAS AND oTHERS—DEFE£NDANTS 
— RESPONDENTS, 

Hindu Law~-Will—Election, doctrine of—Applica- 
tion of ‘election' to Hindu Wills—Will disposing 
of ancestral and self-acquired properties—Will of 
ancestral property to certain legatees to exclusion 
of others— Will giving election to accept either share 
of ancesiral or portion of self-acquired property 
bequeathed, legality of—Punjab Government Tenants 
Act (III of 1898), s. 8—Transfer subject to sanction 
of Financial Commissioner, legality of. : 

He who accepts a benefit under a deed or Will must 
adopt the whole contents of the instrument conform- 
ing to all itsprovisions and renouncing every right 
inconsistent with it. If, therefore, a testator has 
affected to dispose of property which is not his own and 
has givena benefit tothe person to whom that pro- 

erty belongs, the devisee or legatee accepting the 
beneit so given tohim must make goodthe testator's 
attempted disposition; butif,on ihe other hand, “he 
chooses toenforce his proprietary rights against the 
testator's disposition, equity will sequester the pro- 
perty given to him for the purpose of making satis- 
faction outof it tothe person whom he has disap- 
pointed by the assertion ofhis rights. [p. 300, cols. 

2 
i yi indu disposed of his property both self-acquir- 
ed and ancestral by means of a Will. He willed an- 
_ eestral property to two legatees to the exclusion of the 
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rest which he had no right to do under the Hindu 
Law. Foreseeing the possibility of objections being 
raised to the Will on that ground, he made a provision 
in the Will that if any ofthe heirs claimed a right 
in the said property on the ground, that it was ances- 
tral and did not act upon the Will, then he shall have 
to give back all the self-aequired property to be taken 
by him under the Will and shall be entitled to get 
only his share of the ancestral property according 
to Hindu Law: z 

Held, that the provision in the 
election was valid. [p. 303, col. 1.] ; 

A disposition of ancestral property by a Hindu is 
not absolutely void orillegal or opposed to public 
policy but only voidable at the instance of the other 
co-parceners. [p. 301, col. 2.] 

here the parties to a transfer of land 

knew that the previous consent of the Financial Com- 
missioner was necessary for the transfer and on the 
day of the transfer made an application for consent 
tothe Financial Commissioner, and sanction was sub- 
sequently obtained: ` 

Held, that the transfer was not invalid for 
want of previous consent inasmuch as the transfer 
could only be regarded asa provisional one and the 
transaction became a complete transfer only when 
sanction was obtained. [p. 305, col. 2; p. 306, col. 1.] 

First appeal from a decree of the 
Subordinate Judge, First Olass, Lahore, 
dated the 5th January, 1924. — 

Messrs. Mehr Chand Mahajan, Anant 


Ram and Jagan Nath Aggarwal, for the 


Appellant. 
Lala Moti Sagar, R. B., Messrs. W. 
Chandra Datt, Badri Nath and S. L. Puri, 


for the Respondents. 


JUDGMENT. 
Bhide, J.—The pedigree-table of the 
parties concerned is as follows:— 


Will relating to 


R. B. GOPAL DAS. 
| 





f | wan 
R. S. Narain R.S. Kishen Bishen Das. Devi Das, 
Das Das, plaintiff.} 





) 
Narsingh Das, 
defendant No. 2. 


Onthe 9th July, 1912, Rai Bahadur 
Lala Gopal Des died at the ripe old age 
of about 80 leaving a Will dated 12th 
January, 1912, by which he made a 
complete and final disposition of all his 
property, ancestral as well as self acquired. 
The Will was apparently carefully drawn 
up with the help of a lawyer; but scon 
after his death it became unfortunately 
the subject-matter of litigation amongst 
his heirs which, in one form or another, 
had lasted to this day. 

The suit out of which the present appeal 


Naranjan Das, 
è defendant No. 1. 
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arices was Icdged cn the 2lst Apri), 1921, 
< and was for poseessicn of crefcurth share 
in certain shops situated at Lahore and 
Amritear and a large area of land with 
a right of occupancy situated in the Jhelum 
Canal Colony in the Sargodha District. 
The parties are Khairis and are governed 
by Hindu Law. There had been a disrup- 
tion of the joint family and plaintiff was 
living separate from his father for several 
years before his father's death. The shops 
in dispute. were, however, admittedly 
ancestral property and. had not been 
partitioned. The land in the Sargodha 
Canal Oolony had been acquired by Rai 
Bahadur Gopal Das as a grant from 
Government in recognition of his services. 
By the Will, the shops in dispute were 
allotted to defendants Nos. I and 2 who 
used to live with Rai Bahadur Gopal Das 
and manage his property and were ap- 
parently his favourites. According to 
Hindu Law, Rai Bahadur Gopal Das had 
no right to make a disposition of the ances- 
‘tral property by Will and he had foreseen 
the possibility of objections being raised 
to the Will on that ground. But he had 
made a provision in the Will for that 
contingency by giving a right of " election ” 
to his heirs in the matter, on the lines 
of what is known in English Law as the 
“ Doctrine of election." The provision was 
as follows :—~ 

. “If any of my heirs claims a right in 
the said property on the ground that it 
is ancestral property and does not act upon 
. this my Will, then the arrangement to be 
followed shall be this, that he shall have 
to give back all the self-acquired property 
to be taken by him as detailed above to 
my two grandsons Naranjan Das and 
Narsingh Das and that he shall be entitled 
to get only his share out of this ancestral 
property according to Hindu Law.. My 
descendants shall have title to my self- 
acquired property according to the con- 
ditions seb forth above only in case they 
abide by my Will in regard to this ances- 
tral property and if they challenge my 
power of making a Will with respect to 
the ancestral property they shall not be 
entitled to any of my self-acuuired property 
and the Will so far as it relates to the 
self-acquired property bequeathed to them 
as above shall be considered as cancelled 
and that property shall also go to my grand- 
Bons, viz, Naranjan Das and Narsingh 
Das after my death.” 
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Plaintiff's allegation in the plaint was 
that the above provision in the Will was 
null and void in law and equity and was 
not binding on him. He, however, stated 
in para, 17 of the plaint that if the 
Court held the provision to be valid and 
binding, he elected to retain possession of 
the self-acquired property. 

The land in the Sargodha Colony was 
not mentioned in the Will. The defend- 
ants pleaded that abadkari rights in this 
land had been granted to Rai Bahadur 
Gopal Dasin 1205 butthe Rai Bahadur relin- 
quished thoserightsand gottheland transfer- 
redto defendant No. 1 with thesanction of the 
Financial Commissioner. The land was 
accordingly mutated in the name of 
defendant No. 1 on the 14th September, 
1907, and he had been in possession ever 
since the transfer. Plaintiff disputed the 
genuineness as well as the validity of this 
transfer. His contentions were that the 
transfer had been fraudulently obtained 
by defendant No. 1 without the knowledge 
or consent of Rai Bahadur Gopal Das and 
was also void as it was not sanctioned by 
the Financial Commissioner in the manner 
required by law. 

A large number of other pleas were 
raised giving rise to as many as 24 
issues; but it is unnecessary to go into 
them for the purpose ofthis appeal. The 
learned Senior Subordinate Judge found 
the material issues against the plaintiff 
and dismissed the suit. Plaintiff has ap- 
pealed and the two main points for de- 
cision in appeal may be stated as fol- 
lows :— 

(i) Is the provision in the Will relating 
to the disposition of the ancestral pro- 
perty with the option of ‘election’ given 
to the plaintiff as between the self ac- 
quired and ancestral property null and 
void and not bindingon the p'aintiff? 

(it) Was the transfer of the land in 
the Sargodha Ooloay in favour of de- 
fendant No. 1 void for any reason and 
is plaintiff entitled to claim one-fourth 
share in it? 

As regards the first point, it was csn- 
tended on behalf of the respondents that 
the validity of the Will had already been 
the subject-matter of litigation between 
the parties and the matter was, therafura, 
res julicata, It appears thatin the year 
1918, dafendants Nos. L and 2 suoi the 
plaintiff for rasovery of Rs. 737-12-25 on 

scount of his share of the funeral ex- 
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penses of his father and mother on the 
pasis of a provision in the Will to the 
effect that those expenses were to be 
shared by his sons and grandsons and 
wera to be a charge on his entire im- 
moveable property. In that suit, plaintiff 
pleaded, inter alia, that the Will was the 
result of undue influence and, therefore, 
null and void, but did not specifically 
raise any objection to the provision in 
the Will now under consideration, The 
contention of the learned Counsel for the 
respondents is that owing to his failure 
to raise the objection in the previous 
suit, plaintiff is now precluded from raising 
it on account of Explanation IV to s. 11, 
Civil Procedure Oode. This contention 
does not appear tome to be sound. The 
claim in the previous suit was confined 
to a share of the funeral expenses, aud that 
claim could only have been defeated by 
showing that the Will as a whole or at any 
rate the provision in the Will relating to 
the sharing of the funeral expenses was null 
and void. The provision with regard to ‘elec- 
tion’ even if it were held to be inoperative, 
could not have rendered the whole Will 
null and void jor affected in any way the 
claim with regard to the share of the 
funeral expenses. In the circumstances 
I feel no hesitation in holding that the 
matter is not res judicata and the question 
must, therefore, be decided on its merits. 


The doetrine of ‘election’ is an equitable 
ruleof English Law. It is now incorporated 
in Chap. XXII of the Indian Succession Act, 
1925, which applies to Hindus, But, even 
before the doctrine was held to be ‘applic- 
able to Hindu Wills [Mangaldas v. Ran- 
chhoddas Bhavanidas (1).) That doctrine 
hasbeen stated by Jarman as follows:— 
“That he who accepts a benefit under a 
deed or Will must adopt the whole contents 
of the instrument conforming to all its 
provisiens and renouncing every right 
inconsistent with it. If, therefore, a testator 
has affected to dispose of property which is 
not his own and has given a benefit to the 
person to whom that property belongs, the 
devisee or legatee accepting the benefit so 
given to him must make good the testator’s 
attempted disposition; but if, on the other 
hand, he chooses to enforce his proprietary 
rights against the testator’s disposition, 
equity will sequester the property given to 
him for the purpose of making satisfaction 


(114 B. 438, 
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out of it to the person whom he has 
disappointed by the assertion of his rights:” - 
(vide Jarman on Wills, Vol. I, page. 532, 
6th Edition ). 

It will appear from the above that the 
option given to the plaintiff in the Will in 
the present case as regards choice between 
the ancestral and self-acquired property 
was in conformity with the equitable 
doctrine of ‘election’ asstated above. The 
learned Counsel for the appellant has not 
attempted to challenge the applicability of 
that doctrine to Hindu Wills generally 
but has argued that the doctrine is - 
inapplicable in the present instance, as the 
provision with regard to ‘election’ is 
‘illegal.’ In support of this argument he . 
has relied upon the decision of Farwell, J., 
in In re Olivers Settlement, Evered v. 
Leigh (2) in which the following passage 
occurs :— 

“The doctrine of election is a rule of 
equity by virtue of which the Oourt of 
Equity compels a recipient of the testator’s 
bounty to conform to all the legal provisions ` 
of the Will. It is somewhat startling that 
this Court should be asked to extend it to 
illegal provisions, and to apply its doctrines 
for the purpose of enabling a testator to 
evade a rule of law founded on public 
policy. Lord Northington puts it somewhat 
strongly. After referring to the various 
attempts that had been made at law to evade 
the rule against perpetuity, he says: ‘It 
seems to me most surprising, that after 
these puerile attempts had been made upon 
the narrow, fettered, and technical reason- - 
ings of Courts of Law, and been rejected and 
exploded with contempt and derision, that 
it could ever have entered into the head of 
man to think, that he could subvert the 
fundamental principles of property, by 
the aid of this Court’. And Sir Richard 
Arden, M. R , in Mainwaring v. Baxter (3), 
‘where another attempt at evading the rule 
against perpetuities was made, said that 
he adopted Lord Northington’s words. 
Kekewich, J., has said, and it is the basis of 
his judgment, that it is immaterial whether 
the appointment fails because it offends 
some rule of law, or because it offends the 
construction of the power. With all 
deference to him, the difference appears to 
me to be vital. In the one case the testator 
openly and avowedly breaks the general 


(2) (1905) 1 Oh. 191 at p. 197; 741, J. Oh. 62; 53 W. 
915; 21 T. L. R. 61. 
(3) (1800) 5 Ves, Jun. 458; 31 E, R. 681. 


ra 
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Jaw, and asks the Court of Equity to 
participate in his illegal act by giving 
effect to it; in the other, he merely 
attempts to exceed the limits set to his 
power by the doner thereof in the par- 
ticular case—limits which the donor might 
have extended without any breach of 
general law. Thus, limitations which 
infringe the rule against perpetuity are 
void on the face of the Will, but a devise of 
Blackacre by a testator who has no interest 
therein is not illegal, nor is it void on the 
face of the Will, but depends on an inquiry 
into the testator’s title. 

“It is the well-known distinction pointed 
out by Lord Westbury in Cooper v. Phibbs 
(4) between the general law of the country, 
for ignorance of which no one is excused, 
and private rights which depend on the 
ascertainment of particular facts.” 


The contention of the learned Counsel for 
the appellant is that an attempt to dispose 
of ‘ancestral property’ under Hindu Law is 


‘Illegal’ in the same sense jas an attempt to. 


dispose of property against the rule of 
perpetuities under English Law. This 
contention is not, I think, well-founded. 
The passage quoted above shows that the 
Court refused to give effect to the doctrine 
of ‘election’ in In re Oliver's Settlement, 
Evered v. Leigh (2) because the testator had 
attempted to evade arule based on public 
policy, The learned Judge referred in this 
connection to the distinction between 
‘general law of the country for ignorance 
of which no oneis excused and private 
tights which depend upon ascertainment 
ot particular facts’, which was pointed out 
by Lord Westbury in Cooper v. Phibbs (4) 
while discussing the maxim ‘Ignorantia 
juris non excusat’. The point for decision, 
therefore, is whether the rule according to 
which a person governed by Hindu Law 
has no power to dispose of joint ‘ancestral 
property’ by Will falls under the former 
category. I think it does not, The rule 
appears to be simply a result of the peculiar 
nature of joint ancestral property under 
Hindu Law, according to which the members 
of the family are co-parceners with an unde- 
fined interest therein—which accrueson birth 
and passes by survivorship on death. Asa 
matter of fact there does not appear to be 
any specific rule of Hindu Law prohibiting 
disposition by a co-parcener of joint ancest- 


i (1867) 2 H. L, 149 at p. 170; 16 L. 1.678; 15 W. R. 
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ral property by Will. But the, very nature of 
the interest of the co-parcener in the pro- 
perty renders such disposition ‘ultra vires’. 
But apart from this,no principle of public 
policy or equity appears to be involved in 
the rule. Infact, Courts of Justice have 
stepped in to modify the rigidity of Hindu 
Law in this respect and although “Wills” 
were originally unknown to Hindu Law, 
testamentary power to a limited extent has 
now come to be recognised as aresult of 
judicial decisions of the High Courts and 
the Privy Council (cf. paras. 404,° 412 and 
417 of Mayne’s Hindu Law, $th Edition). 
It is now well-established that a Hindu may 
bequeath his self-acquired property and 
if there are no co-parceners at all, there 
would be apparently nothing to prevent 
him from disposing of even his ancestral 
property by Will (vide Mayne’s Hindu Law, 
para, 417, 9th Edition). In a Madras case 
Appan Patra Chariarv. Srinivasa Chariar 
(5) ithas been held on the basis of an 
obiter dictum of their Lordships of the 
Privy Council in Brijraj Singh v, Sheodan 
Singh (6) that a disposition of co-parcenary 
property bya Hindu can be upheld if the 
consent of all the co-parceners being adulis, 
has been obtained. This would imply 
that the disposition is not absolutely void, 
but only voidable at the instance of the 
other co-parceners. The correctness of 
this decision has been doubted in some 
subsequent rulings [vide Subbarama Reddi 
v. Ramamma (7) and Bhikhabhai Oghaddas 
Shah v. Purshottam Girdhardas Shah (8)] 
but howsoever that may be, it seems clear 
thatthe bar to the disposition of ancestral 
property by Will under Hindu Lawis 
not based on public policy and cannot be 
said tobea partof the ‘general law’ of 
the country of which ignorance cannot be 
excused. The question is merelyone of 
private rights under the personal law of 
the parties concerned. 

The English rule against perpetuities, 
onthe other hand, was evolved by the 
Courts of Equity to frustrate attempts to 
create unbarrable entails by means of be- 


(5) 40 Ind. Cas. 118; 40 M. 1123; 32 M. L. J. 364; 5 L. 
W. 544; (1917) M. W. N. 355; 21 M. L. T. 408. 

(6) 19 Ind. Cas, 826; 35 A. 337 at p. 346; 17 C. W. N, 
949; (1913) M. W. N. 515; 11 A. L. J. 698; l4 M. L. T. 
11; 18 C. L. J. 57; 15 Bom. L. R. 652; 25 MI. L, J. 188; 40 
LA. 161 @. 0.) 

(7) 59 Ind. Cas. 681; 43 M. 824; 12 L. W. 249; (1920) 
W. N. 529 


M. W. N. 529. 
(8)96 Ind. Cas. 421; 50 B. 558; 28 Bom, L. R.695; A, 
1. R. 1926 Bom. 378. 


302 
quests which were opposed to common 
law and is apart of the general law of 
England. Itis founded purely on public 
policy. ‘A perpetuity’ said Lord Guild- 
ford: “is a thing odious in law and de- 
structive to the commonwealth it would 
put astopto commerce and prevent the 
circulation of the riches of the Kingdom 
and, therefore, not to be countenanced in 
equity.” (Vide Commentary at page 321 of 
Gour’s Law of Transfer in British India, 
5th Edition). When, therefore, it was found 
that thedoctrine of ‘election’ was being 
abused to create estates prohibited by law 
-on grounds of public policy, Courts refused 
to give effect to it. 


The case-law in Indiaon the subject of. 


‘election’ seems to be rather meagre. No 
ruling of any High Uourt in India dealing 
with the precise point raised, viz, the 
scope of the rule laid down in In re 


Oliver's Settlement, Evered v, Leigh (2) was ` 


cited. Thatrule appears to have been 
followedinsome later English cases—seee.g , 
in In re Beale’s Settlement, Berrett v. Beales 
(9), In re Wright, Whitworth v. Wright (10) 
and In re Nash, Cook v. Frederick (11). 
In the first two cases the doctrine of elec- 
tion came into conflict with the Tule 
against perpetuities as in In re Oliver's 
Settlement, Hveredv. Leigh (2) and it was 
not given effect to. In Inre Nash, Cook v, 
Frederick (11) the provision as to ‘election 
came into conflict with another rale of the 
same category based on public policy, the 
rule against s‘double possibilities’ and was, 
therefore, held to be void. It would thus 
appear that in England the rule laid 
down in Inre Olivers Settlement, Hvered 
-v. Leigh (2) has been followed only where 
there the doctrine of ‘election’ came into 
conflict with a rule of general law of the 
country based on public policy. A be- 
quest of ‘ancestral property’ may not be 
permissible under Hindu Law; but, as 
stated already, no infringement of any 
rule of equity or public policy seems to ba 
involved. Such a bequest, even if it be void, 
will not, therefore, be ‘illegal’ within the 
meaning ofthe rule laid down in In re 
Oliver's Settlement, Evered .v. Leigh (2). 
The bequest of joint ancestral property 


(9) (1905) 1 Ob. 256; T4 L. J. Oh, 67; 53 W. R. 216; 
A 


2 L. TM, 268; 21 T. L. R. 101. 
° (id) (1906) 2 Oh. 288; 75 L. J. Oh. 500; 54 W, R. 515; 


4 L. T. 698, 4 
: (11) (1909) 2 Oh. 450; 78 Ji J. Ob, 657; 101 L. T. 153; 


538, J. 651; 25T, L, R. 688. 
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bya person governed by Hindu Law seems 

to stand on precisely the same footing as 

a bequest by a person of property: not 

belonging to him along with his own— 

which isthe typical case falling within 

the scope of the ‘doctrine of election’, The 

bequest of property belonging to another 

person is also void in law, but not ‘illegal’ 

in the above sense. I, therefore, hold that - 
the rule in In re Oliver's Settlement, Evered 
v. Leigh (2)does not apply to the present 

case. 

It was next urged by the learned Counsel 
for the appellant that the provision in the 
Will with respect to ‘election’ was null and ' 
void on other grounds, viz, firstly, 
because it was an attempt to divert the 
order of succession under Hindu Law, 
secondly, because the provision was op- 
posed to an antecedent recitalin the Will 
conferring on the plaintif absolute owner- 
ship in respect of certain self-acquired pro- - 
perty of the testator and lastly, because 
the provision wasinthe nature of what is - 
known in English Law asa condition ‘in 
terrorem. None ofthese contentions seems - 
to have any force, The first contention 
only relates to another aspect of the ques- 
tion whether a Hindu testator is entitled 
to dispose of ancestral property by Will and 
needs no further discussion. In support 
of the second contention Mohan Lal v., 
Niranjan Das (12) was cited as an author- 
ity; but that ruling appears to bave no 
bearing on the facts of this case. In that 
case, absolute ownership was conferred on 
a widow in respect of certain property and | 
it was then provided thatif she did not 
alienate the property during her lifetime 
the property would pass to certain rever- 
sioners, It washeld that this provision . 
which was inthe nature ofa gift over of 
what might remain at the widow's death; - 
was void for uncertainty and, therefore, in- | 
operative. No such question arises in the 
present case. The Will must obviously be . 
read as a whole and the ownership ofthe . 
house conferred on the plaintiff in the earlier 
part of the Will must be taken to be subject 
to the condition that he did not claim any., 
sharein the ancestral property bequeathed 
to defendants Nos.land 2. There was no . 
uncertainty ‘in the disposition so far as the 
testator was concerned, norcould any un- 
certainty arise by the action of third 
parties, It was for the plaintiff himself to 


(12) 60Ind, Cas, 619; 8 Lah, 175. 
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decide whether he would or would not take 
the self-acquired property of the testator 
on the condition specified in the Will.” Una- 
less he accepted the condition the property 
could not vestin him at all, No question 
of ‘uncertainty’ or ‘divesting’ of a ‘vested’ 
estate appears, therefore, to arise. As to 
the last contention, viz., that the condition 
was merely ‘in terrorem’ there is nothing in 
the Will to indicate that the condition was 
inserted merely to ‘frighten’ away objectors 
and was not really intended to be acted 
upon. The testatorin fact made asuit- 
able provision for the contingency ofan 
_ objection being raised and this indicates 
that he really expected the contingency 
tooccur, In Gooke v. Turner (18) a con- 
dition of this nature was held to be per- 
fectly valid and operative in law. In 
India also its validity appears to be re- 
cognized in s. 131 ofthe Indian Succession 
Act (cf. illustration 2 to that section). 
I,therefore, hold that the provision re- 
lating to ‘election’ under discussion 
is, valid and binding on the plaintiff. 
He hasstated inthe plaint that if this 
provision is binding on him he will retain 
the self-acquired property of the testator 
which was bequeathed to him and of 
which heis in possession. Consequently 
he is not entitled to claim any share in the 
ancestral property in possession of the 
defendants. 
. I now cometoplaintiff’s claim to one-fourth 
share in the land im the Sargodha Colony. 
‘Abadkari’ rights in this land were granted 
-by Government to Rai Bahadur Gopal Das 
as a reward for his servicesia June, 1905. 
On the 8th November, 1905, an application 
purporting to be signed by Rai Bahadur 
Gopal Das was sent to the’ Financial Oom- 
missioner Punjab, requesting his sanction 
for the transfer of the land to Naranjan 
Das, which the applicant desired to make. 
The Financial Commissioner granted salac- 
tion subject to the consent of Narain Das, 
the eldest sonof Rai Bahadur Gopal Das 
who would have inherited the land accord- 
ing to the rule of primogeniture which 
overned succession to the land under 
Act IIL of 1893 which was then in force. 
Narain Das consented to the transfer and 
mutation of the land was eventually sanc- 
tioned on 14th September, 1907. Ever since 
that date, the land stood in the name of 
Naranjan Das and. after payment of all 


(13) (1846) 71 R. R. 808; 15 M. & W. 727; 17 LJ, Ex. 
106; 153 E. R. 1044. 
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the instalments of the nazrana, oceu- 
pancy rights in the land were also conferred 
upon him, 

The fact that the land had been transfer- 
red to defendant No. 1 was known to the 
plaintiff, who along with his brother Davi 
Das had after the death of his father 
presented an application dated 16th Sep- 
tember, 1913, to the Financial Commissioner 
requesting cancellation of the transfer on 
the grounds that it had been fraudulently 
obtained by defendant No. 1 and that in 
any case it was void ab initioas the consent 
in writing of the Financial Commissioner 
had not bean obtained before the transfer 
as required by s. 8 of Act III of 1893, 
(vide pages 56-58 of the paper-book print- 
el on 4th November, 1926, hereafter called 
paper-book A). The Financial Gommis- 
sioner rejected this application on the 30th 
September, 1913. The plaintiff's claim to 
the land in the present suit is based on the 
game grounds butplaintiff carefully avoided 
any reference to the above facts in the 
plaint as though he were ignorant of them. 
It wasin his ‘replication’ put in by way 
of reply to the defendants’ pleas that he 
sat up for the first time the plea of fraud; 
but even in that replication the particulars 
of the ‘fraud’ were not stated in very clear 
terms (vide pages 130-135 of paper-book), 
The fraud alleged, in substance, however, 
was tbat the application dated 8th Novem- 
ber, 1805, purporting to be signed by Rai 
Bahadur Gopal Das in which the Financial 
Commissioner was requested to sanction 
the transfer of the land to Naranjan Das, 
was in reality put in by Naranjan Das 
himself without the knowledge or consent 
of Rai Bahadur Gopal Das. Rai Bahadur 
Gopal Das did not know English and was 
seriously ill at the time. The suggestion 
was that Naranjan Das had either forged 
the signature of the Rai Bahaduror obtain- 
ed it by some misrepresentation. 

In support of his plea of ‘fraud’ plaintiff 
relied mainly on certain alleged suspicious 
irregularities in the proceedings in con- 
nection with the transfer of the land, e, g., 
that the application dated &th November, 
1905, was not presented atthe Office of the 
Financial Commissioner but was handed 
over to Lala Harnarain, Olerk of the Court 
to the Financial Oommissioner, at the house 
of the Rai Bahadur, that no statement of 
the Rai Bahadur was taken down in writing 
and so forth. But the proceedings were 
not of a judicial character and I do not think 
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these so-called irregularities are material. 
Certain discrepancies in the statements of 
the witnesses in connection with the state 
of the Rai Bahadur's health, etc., were com- 
‘mented upon; but to these also much im- 
portance cannot be attached in view of the 
fact that the witnesses were giving evi- 
dence after the lapse of many years. There 
is nothing on the record to show that Lala 
Harnarain who was an officer of the stand- 
ing of an Extra Assistant Commissioner, 
was interested or was a party to any fraud. 
The presumption is that the officers con- 
cerned satisfied themselves about the gen- 
uineness of the application and then passed 
orders, It was next urged that even after 
the date of the application, there is nothing 
to show that the Rai Bahadur ceased to 
have any connection with the land. It was 
pointed out that in March, 1906, Rai Baha- 
dur Gopal Das presented an application to 
the Assistant Colonization Officer declaring 
one Ali Mohammad to be his agent for the 
management of the land (vide pages 42-43, 
- paper-book A). But this fact can be easily 
explained as the land was notmutated in the 
name of Naranjan Das till September, 1907. 
Plaintiff produced his own brother Devi 
Das as his solitary witness and the latter 
has deposed that he saw the produce from 
the Sargodha land being brought to his 
father’s house even after 1907. But this 
evidence of an obviously interested witness 
even if were believed, losesits significance 
as Naranjan Das used to live with Rai 
Bahadur Gopal Das and look after his affairs 
in his old age. Lastly, it was urged that 
Narajan Das had no resources of his own 
and that, as a matter of fact, the nazrana 
and other expenses in connection with land 
were paid by Rai Bahadur Gopal Das. 
: Naranjan Das has, however, deposed that he 
had obtained Rs. 4,000 from his mother 


and wife. Moreover, even if he was helped ` 


by his grandfather with money (as is not 
unlikely in view of their relations), that 
fact alone cannot affect the validity of the 
_ transfer. 

The transfer took place years ago, and 
was duly given effect to in the Government 
records. The burden of proof lay heavily 
on the plaintiff in the circumstances 
to establish his allegation of fraud by clear 
and cogent evidence; but he has entirely 
failed to adduce any such evidence. As 
a matter of fact, the plea of ‘fraud’ seems 
to me to be entirely without any found- 
ation. As has been already mentioned, 
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succession to the land was governed by 
the rule of primogeniture. The only person 
to be affected by the proposed transfer 
was, thorefore, Narain Das, the eldest son 
of Rai Bahadur Gopal Das. It is signific- 
ant that the Financial Oommissioner sanc- 
tioned the transfer only after ascertain- 
ing that Narain Das agreed to it. It is 
true that the plaintif was not informed 


but the obvious reason was that he was 


not interested. It is, therefore, altogether 
futile to suggest that there was any fraud, 
secrecy, or underhand dealing in these 
proceedings. The Rai Bahadur lived for 
seven years after the transfer. During the 
course of this period, Narain Das, who had 
also obtained four squares of land from 
Government,bequeathedjthem to his younger 
son, Narsingh Das, asthe elder son Naranjan 
Das had already received five squares of 
his grandfather. In his Will dated 29th 


October, 1910, (paper-book A, page 53), ` 


Narain Das distinetly refers to the fact 
that Rai Bahadur Gopal Das had trang- 
ferred his five squares to his eldest son 
Naranjan Das. On thedeath of Narain Das, 
Narsingh Das presented an application to 
the Oolonization Officer requesting him 
to trsnsfer his father’s four squares to 
him in accordance with his father’s Will. 
On this application Rai Bahadur Gopal 
Das made an endorsement as follows:— 
“Both my grandsons Naranjan Das and 
Narsingh Das, sons of Narain Das and 
Musammat Malan, widow_of Narain Das, 
have accepted this settlement before me of 
their own accord. This should now be acted 
upon.” (Vide pages 8and Y, paper book A), 
This is a clear indication that Rai 
Bahadur Gopal -Das was fully aware 
of the contents of the Will of Narain Das 
and his reasons for transferring his own 
four squares to his youngerson Narsingh 
Dase But if any further proof of the Rai 


Bahadur's knowledge of the transfer of . 


hisownlandto Naranjan Das were needed, 
it is afforded by his own last Will dated 
12th January, 1912. This document pur- 
ports to be the ‘final and complete’ Will 
of the Rai Bahadur and he has made therein 
detailed disposition of all his move- 
able andimmoveable property. But it is 
significant that in the Will there is no 
reference whatever to the valuable land 
therein the Sargodha Oanal Colony. If the 
Rai Bahadur had not parted with his 
rights in the land, it cannot be believed 
for a moment that he would have omitted 
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to mention it in the Will, The obvious 
explanation.of the omission seems to be 


that the Rai Bahadur having transferred . 


the squares to his grandson years ago 
and the transfer having been given 
effect to in the Government records and 
acted upon, he did not even think of 
referring to it. The transfer had been 
apparently taken as a settled fact in the 
‘family and on the basis of it Narain- Das 
had also transferred his own squares to 
his younger son. The plaintiff and other 
sons of the Rai Bahadur had no right 
whatever to the land under Act II of 
1893, which was still in force, and the 
Rai Bahadur could not have even antici- 
pated any possibility of the transfer being 
questioned by them after the lapse of so 
many years. But it so happened that 
just about a month before the Rai Bahadur's 
death, Act III of 1893 was repealed and Act 
V of 1912 came into force. Under the latter 
Act, the rule of primogeniture was done 
away with and taking advantage of this 
fact, the plaintiff seems tohave been tempt- 
ed to set up ‘a claim, which he must 
have known to be utterly baseless and 
unjustifiable. 

I, therefore, feel no hesitation in holding 
that the land in dispute was actually trans- 
ferred by Rai Bahadur Gopal Das to defend- 
ant No.1. The next question for considera- 
tion is whether the transfer was valid in 
law. Naranjan Das. defendant when ex- 
amined as a witness deposed that the 
transfer of the land took place on the 
very day on which the application for 
permission to transfer was made to the 


Financial Commissioner, i.e. on the 8th. 


November, 1995. It is contended on behalf 
of the plaintiff that as no “previous con- 
sant in writing’ of the Financial Oom- 
missioner was obtained as required by 
s. 8 of Act III of 1893, the transfer was woid 
ab initio, Reliance has been placed in this 
connection on Vir Singh v. Kala Singh (14) 
aralingofthe Financial Oommissioner, 
Punjab. That raliag dissents from a ruling 
the Punjab Chief Court, in which it was 
held that a transfer without the written 
consent of the Financial Com nissioner 
was binding on the parties concarned 
although it could ba avoided by the 
Government vide Hussain Khan v. Jahan 
Khan (15). In Hussain Khan v. Jahan 

(14) 31 Ind. Cas. 400,3 P. R. 1915 Rev.; 6 R, W. R. 
1915 Rev: 

(15) 18 Ind. Oas, 5; 53 P, R, 1913; 48 P, L, R, 1913; 
36 P. W, R 913, i i 
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Khan(15) it was held that the writtenconser t 
of the Financial Commissioner under 8,8 of 
Act 111 of 1893 was only intended to 
safeguard the interests of Government 
as a landlord and that the absence of 
the written consent of the Financial Com 
missioner rendered a transfer voidable at 
the option of Government but not void. 
In Vir Singh v. Kala Singh (14), on the 
other hand, it was held that a transfer with- 
out such consent in writing was void ab 
initio, In Ganda Singh v. Buta Singh (16) 
a Division Bench of the Chief Oourt 
followed Hussain Khan v. Jahan Khan (15) 
in preference to Vir Singh v. Kala Singh 
(14) which dissented from it though without 
discussion of its reasoning. ‘The latter 
ruling does not appear to have been as yet 
expressly dissented from in any subsequent 
ruling of the Chief Oourt or this Oourt, 
but it may be pointed out that there is 
a significant difference in the languaga of 
s. Sof Act 111 of 1893 and that ofs. 19 of Act 
V of 1912 which corresponds to it. Tha 
latter section expressly lays down that a 
transfer without the consent in writing 
of the Financial Oommissioner shall be 
void, while no such words are to be found 
in s. 8 of Act III of 1893. 

However, I consider it unnecassary to 
discuss the above point further as the pre- 
sent case seems to beclearly distinguish- 
able on facts from Vir Singh v. Kala Singh 
(14). In the latter ruling the consent of the 
Financial Oommissioner for the transfer 
was never obtained. In the present case 
the consent was obtained but the contea- 
tion of the plaintiff is that it did not 
precede the transfer and hence the transfer 
was void. Ido not think that there is much 
force in this contention. The application 
dated 8th November, 1905, makes it clear 
that even if the transfer was actually 
made on that date as stated by Naranjan 
Das, it must be taken to be provisional 
and subject to the necessary sinction being 
granted by tha Financial Commissioner, 
Both the transferor and the transferee were 
evidently aware of the fact that the 
Financial Commissioner's consant was 
necessary and had been applied for and 
in the circumstances neither of them could 
have looked upon the transfer as absolute 
until the Financial Oommissioner gave his 
consent. The transfer of the abadkari rights 
must, therefore, bə deemed to have been 


(16) 42 Ind, Gas, 330:88P. R, 1012; 175 P, W, RGU 
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completed and become absolute after the 
necessary sanction of the Financial Com- 
missioner was given. In this view of the 
matter, it seems to me that there was no 
infringement of the provisions of s. 8 of 
Act III of 1893 and the transfer was, 
therefore, perfectly valid. 

No other grounds of appeal have been 
pressed. I would, therefore, dismiss this 
appeal with costs. l 
' Addison, J.—I agree. 
“RL 
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' Odgers, J.—This is a second appeal 
from the decree of the learned District 
Judge of South Kanara confirming that 
of the District Munsif, and the question 
is has the father of the plaintiff the right 
to marry her to tke defendant without 
her consent? The parties are Moplahs and 
Sunni Muhammadans. The case has been. 
argued on the assumption that they belong 
to the Shafi sect of the Sunnis. Nika 
was performed by the father of the plaint- 
iff in the Talangere Mosque, and the 
- question is,—is this an irrevocable mar- 
riage? The plaintiff is an adult virgin 


and it is not proved that she has been 


consulted or that her consent has been 
obtained, Another important sect of the 
Sunnis is the Hanafis. There is no doubt 
that a woman cannot be married in that 
sect without her consent, -The learned 
Advocates on each side have been at pains 


to bring to ournotice every possible authority | 
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which exists in the -text-books. There 
are practically no cases on the point, and, 
therefore, the text writers must be shortly 
examined, 


Wilson in his Anglo-Muhammadan Law 
page 68, points out as one of the chief 
variations of the Shafi creed that women 
have less freedom of choice in the matter 
of marriage. He says: “Not only female 
minors, but adult women who are virgins, 
may be disposed of in marriage by the 
father or paternal grandfather without their 
consent and though widows and divorced 
women cannot be given in marriage against 
their will, even they re-marry without the 
intervention of a guardian or wali”, and 
in the same book (Ohap. XIII) dealing with 
the peculiarities of the Shafi School of 
Sunni Muhammadans and quoting from 
the Minhaj, a work dating from the 13th 
century of the Christian era he says: 
“Not only female minors, but adult women 
who are virgins may be disposed of irrevoc- 
ably in marriage by the father, failing 
him by the paternal grandfather with or 
without their consent; but their consent 
is nevertheless considered desirable.” Min- 
haj-et-Talibin which has been translated 
apparently under the authority of the Dutch 
Government for useamong Shafi Muham- 
madans of Java says at page 284: “If 
his daughter is a virgin, the father can 
dispose as he pleases or re-marry.” And 
he adds: ‘‘It is, however, always commend- 
able to consult her as to her future 
husband, and her formal consent to the 
marriage is necessary if she has already’ 
lost her virginity.” In the prefatory note, 
the Editor says: “It is not always pos- 
sible to decide the question by reference to 
Minhaj alone.” But the two other treatises 
to which herefers as the two standard works 
in the whole modern literature on the 
schos] of Shafi, are unfortunately not 
availabletous here. The late Syed Ameer 
Ali in his introduction to Muhammadan 
Law cites Minhaj as a Shafi work of 
repute but is himself quite definite as 
he remarks: “Among Shafis and Malikis, 
although the consent of the adult virgin . 
is as essential as among  Hanafis and 
Shiahs as tothe validity of a contract 
of marriage entered into on her behalf, 
she cannot contract herself in marriage 
without the intervention of a wali.” If 
that is to be taken asthe modern view 
oa the subject, it seems to me that there 
i$ no more to be said, e” 
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A good deal of the learning on this 
part of the subject isconcerned with the 
competence to contract marriage. Accord- 
ing to Mr. F. B. Tyabji at page 91 of 
his book: “A Shafi thayyzba 
petent to contract marriage, i.e, to enter 
into a contract of marriaga but not a 
woman who is avirgin.” At page 97 the 
learned author says that the consent to 
the marriage of a person not competent 
to enter into a contrast of marriage, 
must be expressed by his or her guardian 
for marriage who isa wali. This would 
also seem to point to the conclusion arriv- 
ed at by Syed Ameer Ali to the effect 


that consent was necessary. The answer - 


to that argument put forward is that 
the consent has been given on her be- 
half by the father as her wali. That, of 
course, cannot be because the lower Oourts 
have foundas afactthat she was never asked 
and she had never even seen her future 
husband. So that her consent was never 
expressed either personally or through a 
wali at all. Hedaya in Ohap. II on Guardian- 
ship and Equity mentions the Snafi as- 
sertion that a woman can by no means 
contract herself in marriage in any circum- 
stances whether with or without the 
consent of her guardian. That must 
simply mean the mode of expressing 
consent. Further at page 96 Hedaya says: 
“Tt is not lawful fora guardian to force 
into marriage an adult virgin agzinst 
her consent. Tais is contrary to the 
doctrine of Shafi who accounts an adult 


virgin the same as an infant,” And the 
argument of the Shafi is refuted by the 
argument of “our doctors," Hanafis, 


Sir Abdur Rahim says as follows at pages 
330 and 331: “According tothe Hanafis, 
every person who is not a minor whe- 
ther male or female maiden or thayyaba 
(that is, a girl who has had sexual in- 
tercourse) is competent to contract mar- 
riago and cannot be given in marriage 
without hia or her consent whather by 
the father or any other relative, The 
Shafis and Malikis agree with the Hanafis 
so far as boys and thayyabas who have 
attained majority are concerned; the former, 
however, hold that a minor thayyaba is 
competent to contract ‘marriage and a 
maiden even if she has attained majority 
cannot marry without the consent of the 
guardian while the Hanatis in each of 
these two cases hold the contrary view. 
Thus with the Hanafis so far as the females 
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are concerned minority is the test, whe- 
ther the intervention of a guardian is 
necessary or not and with the Shafis the 
test is whether a girl is a maiden or 
thayyaba, Tae difference between the two 
sects on this point though not perhaps of 
much practical significance involves a 
question of principle. Ths Hanafis allege 
that the Shafis’ refusal to acknowledge the 
right of a maiden of full age to contract 
marriage of her own will amounts to a 
breach of a cardinal principle of Muhamma- 
dan Law, namely, that the legal status of a 
grown up female is as complete as that 
of a male.” Even in that passage the 
learned author is concerned with the 
capacity to enter into the marriage contract, 
i.e., a8 to whether the intervention of a 
waliisnecessary or not. In the Muhammadan 
Law marriage would appear to be nothing 
more nor less than a contract and, there- 
fore, there must be consent. How that 
consent is to be expressed is a matter on 
which as already stated there appears to 
be much learning and some confusion 
appears to exist as will be apparent from 
the quotations already given between the 
necessity of such consent and the mode 
of its expression. In Ameer Ali, page 343 
it is said that “A woman who is sane, 
free and adult can marry herself to an 
equal, with or without the consent of any 
person who might beher wali’ Shafis 
and Maliks hold a contrary opinion” says 
the Radd-ul-Muhtar “but there is no authen- 
tic hadis in support of their views. At 
the same time it is recommended as more 
consistent with decorum that an adult 
virgin should entrust the negotiations of 


- her marriage to a walt in whom she has 


trust.” In the recapitulation at page 350 
the learned author says: “Under the 
Maliki and Shafi Law the marriage of an 
adult girl is not valid unless her consent 
is obtained to it. But such consent must 
be given through a legally authorised wal 
who would act as her representative.” In 
a case of Muhammad Ibrahim v. 
Gulam Ahmed (1) it was held that accord- 
ing to the doctrine of Shafi a virgin whe- 
ther before or after puberty cannot give 
herself in marriage without the consent 
of her father, That of course is not this 
case at all. 


Giving the best consideration I can tu 
these various authorities it seems to me 


(1)1 B, H, O. R. 236, 
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that the only view against the position taken 
up by the lower Courts is that of Wilson, 
and even he says that consent is commend- 
able. There is further the evidence in this 
case of a Musaliar, D. W. No. 2, who says he 
is a teacher of Shastras by which, I suppose, 
he means the Koran. He says that among 
Shafis consent ofthe girl is not necessary 
for the first marriage but that all the books 
state that itis better to get it. It would 
have been interesting if a body of evidence 
had been given in the first Court as to the 
ideas obtaining among the best opinions 
of the community ofthe present day on 
this subject. Idonot imagine that these 
opinions have retrogressed and become 
more conservative as time has gone on; 
and it may be that the better opinion 
among the Shafis on the West Coast is that 
no adult virgin should be married without 
her consent. However that may be, the ques- 
tion is here whetherenoughhasbeen shown 
to enable us to say in second appeal that the 
view taken by both the lower Oourts is 
manifestly wrong in law. I am by no 
means persuaded that it is. I think, there- 
fore, that the decree of the lower Appellate 
Court should be confirmed and this second 
appeal dismissed with costs. 

Madhavan Nair, J.—This second 
appeal arises out of a suit instituted by 
the plaintiff fora declaration that she is 
not the properly wedded wife of the 
defendant and for an injunction restraining 
the latter from asserting his rights as her 
husband. 

The parties are Sunnis and they belong 
to the Shafi sect. The lower Courts 
have found that the plaintiff had attained 
puberty at the time of the marriage, that no 
consummation ceremony was performed and 
that her consent had not been obtained by 
her father for the performance of the nika. 
It was contended on her behalf that, she 
being an adult virgin, the nika performed 
without her knowledge and consent is 
invalid under the ShafiLaw. This conten- 
tion has been upheld by the lower Courts. 

The question for consideration is whether 
the marriage cf a Muhammadan woman 
who is an adult virgin is under the Shafi 
Law invalid owing to want cf consent on 
her part. There are no decisions directly 
bearing on the question. The case reported 
as Muhammad Ibrahim v. Ghulam Ahmed 
(1) dees no more than point out the differ- 
ence between the Hanafi andthe Shafi Law 
pn this point. The evidence of D, W, No,2 
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the Khaliff of Pattur the only witness who 
speaks on this question, is not much help- 
ful as he does not refer to instances of mar- 
riages declared invalid by the Court or 
held so by the community owing to want of 
consent on the woman's part. The case 
has, therefore, to be decided on the state- 
mentsof the law contained in the various 
recognised text-books of ‘authority on 
Muhammadan Law. 

The appellant’s contention that want of 
consenton the partof the woman does not 
invalidate her marriage under the Shafi 
Law is supported by the statement of the 
law contained in Wilson’s Anglo-Muham- 
madan Law, Hamilton’s Hedayaand Minhaj- 
et-Talibin. In Wilson’s book the law with 
regard to Shafi Muhammadana is stated as 
fo‘lows: “Not only female minors, but 
adult women who are virgins, may be dis- 
posed of irrevocably in marriage by the 
father with or without their consent; but 
their consent is nevertheless desirable.” 
(See page 407, para. 392). In Hamilton's - 
Hedaya, Volume I, page 96, the law is thus 
stated: “Itis not lawful fora guardian to 
force into marriage an adult virgin against 
her consent. This is contrary to the doc- 
trine of Shafi, who accounts an adult virgin 
thesame as an infant, with respect to mar- 
riage, since the former cannot be acquaint- 
ed with the nature of the marriage any 
more than the latter, as being equally 
uninformed with respect to the matrimonial 
state, whence it is that the father of such 
an one is empowered to make seizure of her 
dower without her consent,” Minhaj et- 
Talibin (Guide of the earnest enquirer), a 
book dating from the 13th century of the 
Christian era and which is exclusively 
devoted to a statement of the principles 
of the Shafi Law, also supports the conten- 
tions of the appellant. Itis stated in that 


. book that “afather can dispose, as he 


pleases, of the hand of his daughter without 
asking herconsent whatever her age may 
be, provided she is still a virgin. It is, 
however, always commendable to consult 
her asto her future husband.” (See page 
284, s. 4, para. 3). Though this is a book 
exclusively devoted to a statement of the 


‘Shafi Law, it is difficult to say to what 


extent it can be relied on in deciding” ques- 
tions arising under the Shafi Law though 
the translator says that “the book occupies 
the first rank for deciding legal cases”, he 
later on modifies the effect of the statement 
by saying: “It is not always possible to- 
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decide a question by reference to Minhaj 
alone andin such a case a Muhammadan 
jurist......... has recourse principally to the 
Tohfa and the Nihaya, which Dr. Th. 
Juynoboll in his Handbuch Des Islamischen 
Gesetzes, 1910, calls ‘the two standard works 
in the whole modern Fikh literature of the 
School of Shafi'” We have not been able 
to refer to thesstwo books. Even according 
to Minhaj-et-Talibin, itis always commend- 
able to consult a woman as to her future 
husband, and we have already noticed that 
Mr. Wilson also says that the woman's 
‘consent is nevertheless desirable’. 

Against this authority the respond- 
ent relies mainly on the statements of the 
Shafi Law contained in Mr. Ameer Ali's 
Muhammadan Law, Third Edition, Volume 
IL at page 350, and Mr. Tyabji’s text-book 
of Muhammadan Law. In the former book 
itis stated that ‘to re-capitulate: under the 
Maliki and Shafi Law, the marriage of an 
adult girl is not valid unless her consent 
. is obtained to it, but such consent must be 
given through alegally authorised wali, who 
would act as her representative. Under the 
Hanafi and Shiah Law, the woman can 
consent to her own marriage either with or 
withouta walt.” Speaking of the competence 
of a female to enter into a contract of 
marriage, Mr. Tyabji states in para. 17 B of 
his “Principles of Muhammadan Law” that 
“(a) According to the Hanafi Law she be- 
comes competent when, baing of sound 
mind, she attains puberty. (b) According to 
the Shafi and Maliki Law, a thayyaba is 
competent so to contract but not a woman 
whois a virgin”; and after thus dealing 
with the capacity of partiesto enter into a 
contract of marriage, thelaw with regard 
to the consent of parties is thus stated: 
The consent to the marriage of a 
person competent, under s. 17-B above, 
to enter into a contract of marriage 
must be expressed either by himself or his 
duly authorised agent or proxy. (2) The 
consent to the marriage of a person not 
competent to enter into a contract of 
marriage under s. 17-B mist, subject to 
the said section, be expressed by his or 
her guardian for marriage or by the 
duly authorised agent or proxy of such 
guardian.” (Sae para. 20, page ¥7). It 
would seem that, in the opinion of this 
writer, though an adult virgin cannot, 
owing to her incapacity to enter intoa 
contract, express her consent except 
through her guardian for marriage or by 
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the duly authorised agent or proxy of such 
a guardian, nevertheless, her consent is 
necessary to render the contract of marriage 
valid. This is what we can gather im- 
pliedly, by reading the two paragraphs 17 
and 29 together. Nowhere does the 
learned author say explicitly that a Shafi 
woman can be married with or without 
her consent by her father if she is an 
adult virgia; but his opinion seems to be, 
as I havaindicated above, in favour of the 
view that the consent ofan adult virgin 
is necessary to render her marriage valid 
under the Shafi Law, 

It will thus ba obvious that the authori- 
ties on the question are very much divided 


and except Mr. Ameer Ali and Mr. 
Tyabji—the former expressly and the 
latter impliedly—all the text-writers 


that wə have thus far examined pointout . 
that the marriage of an adult virgin under 
the Shafi Law will not be invalidated by 
want of her consent, waereas, under the 
Hanafi Law, the woman’s consent is ne- 
cessary to render the marriage valid. The 
opinion of Sir Abdur Rahim has been 
referred to by both the appellant and 
the respondent. In page 330 of his 
book on “Muhammadan Jurisprudence” 
the learned writer states his view 
as follows: “According to the Hanatig, 
every person who is not a minor, 
whether male or female, maiden or thayyaba 
(that is, a girl who has had sexual inter- 
course), is competent to contract marriage 
and cannot be given in marriage without 
his or her consent whether by the father 
or any other relative. TheShafis and the 
Malikis agree with the Hanafis so far as 
boys and thayyabas who have attained 
majority are concerned: the former, however, 
hold that a minor thayyaba is competent to 
contract marriage and a maiden even if 
she has attained majority, cannot marry 
without the consent of the guardian while 


the Hanafis ia each of these two cases 
hold the contrary view. Thus with tha 
Hanafis, s far asthe females are con- 


cerned, minority is the test whether ‘he 
intervention of a guardian ia necessary 
or not and with theShafis the test is 
whether a girl isa maiden or thayyaba, 
The difference between the two schools 
on this point, though not perhaps of much 
practical significance, involves a question 
of principle. The Hanafis allege that the 
Shatis’ refusal to acknowledge the right 
of a maiden of full age to contract marriage 


i. $10 


‘of her own will amounts toa breach of 
- a cardinal ` principle of Muhanimadan Law, 
namely, that the legal status of grown 
- up female is ascomplete as that of a 
male.” Having regard to the marginal 
- heading of: the paragraph “The capacity 
. to enter ‘into a marriage contract”, it is 
possible to argue, as contended for by the 
. respondent, that, inthe opinion of this 
earned writer also, under “the Shafi Law 
the consent of the woman who is an adult 
. virgin is as essential as under the Hanafi 
“Law to validate her marriage though she 
is not competent to express that consent 
except through a wali, 


It seems tome that, having regard to 
“the nature of the marriage relationship 
as understood in Muhammadan Law, the 
* difference between the two schools, the 
Hanafi and the Shafi on the point under 


‘consideration is not very fundamental as. 


is made to appear from the text-books, 
“Marriage in Muhammadan Law is purely 
“a civil contract, and if so, the consent 
must beconsidered a necessary element 
‘to give validity to the marriage. In the 
opening „paragraph of the judgment in 
_Asgur Ali Chowdhry v. Muhubbut Ali (2) 
_which wasa casein which the husband 
of a Muhammadan woman sued his father- 
‘in-law for damages when the marriage was 
found invalid, Markby, J., saye: “After the 
‘marriage, the plaintiff instituted a suit for 
“the purpose ofcompelling the girl tolive with 
‘him asbis wife but failed by reason of iis 
being established that the girl was of 
‘fullage and that she had not given her 
consent.” Wedo not know what law govern- 
‘ed the parties and there is no further 


‘reference inthe judgment to this question . 


‘of consent asthe case dealt with quite a 
different matter. After stating, “No 
‘contract can besaid to be complete unless 
the contracting parties understand its 
nature and mutually consent to it,” Mr. 
AmeeriAli points out the distinction between 
the Hanafi and the Shafi Law thus: “Among 
‘the Shafis and the Malikis, although the 
‘consent ofthe adult virgin woman is as 
essential as among the Hanafi and the 
Shiahs to the validity of a contract of the 
marriage entered into on her behalf, she 
cannot contract herself in marriage without 
the intervention of a wali. Among the 
-Shafis, a woman cannot personally consent 
to the marriage. The presence: of the 


`; 2) 22 W. R. 403; 13 B, L. R. App. 34, 
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“wali or guardian is essentially necessary 


to give validity to thə contract. The 
wali’s intervention is required by the 
Shafis and the Malikis to supplement the 
presumed incapacity of the woman to under- 
stand thenatureof the contract, to settle 
the terms and other matters of similar 


import, and to guard the girl from being 


victimised by an unscrupulous adventurer 
or from marrying a person morally or 
socially unfitted for her,” It appears to me, 
therefore, that the consent of an adult 
virgin even among the Shafi sect is 
essential for the validity of a marriage 
and that the only difference between the 
Hanafi Law and the Shafi Law on this point 
is that under the Shafi law the consent 
must be expressed through a wali and not 
direct. Even according to the “Minhaj,” 
which has been strongly relied upon by 
the appellant as being a book upon Shafi 
Law, it is always commendable to consult 
the womam as to her future husband. 
The desirability of adopting this course. 
is suggested by Sir Wilson also. Having 
regard to the conception of marrisge as 
a contract in the Muhammadan Law, I 
think Mr. Ameer Ali's explanation of the 
difference between the Hanafi and the 
Shafi Law should be accepted as correct 
and, therefore, it follows that in this case 
the : marriage of the plaintiff with the 
defendant should be held invalid as her 
father had not secured her consent for it, 
This view iscertainly more equitable and 
more suitable to modern times.. 

I would, therefore, dismiss this [second 
appeal with costs, 


Y, N. Y. Appeal dismissed, 
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MADRAS HIGH COURT. 
Orvin Reviston Periiton No. 1552 or 1927. 
April 27, 1928. 

Present: —Mr. Justice Madhavan Nair. 

VENKATASUBBAMMAL— PLAINTIFF — 

COUNTER-PETITIONER 
versus 
KANDASAMY RAJU, MINOR, THROUGH 
HIS MATERNAL UNOLE AND GUARDIAN 
VENKATARAJ U—PEtirionEr— 
Rest ONDENT. 

Civil Procedure Code (Act V of 1908), O.I r. 10-~ 
Addition of parties, not necessary to adjudicate on all 
questions arising in suit legality of. . a 

Under O. J, r. 10 (2) of the Code of Civil Pror 
eedure the Court has a very large discretion as 
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regards the addition of parties to a suit and may 
at any stage of the proceedings, with or without 
the request of the parties, make any person a party 
to the suit. But the discretion should be exercised 
only if it is necessary to effectually and completely 
adjudicate upon and settle all the questions in- 
volved in the suit and not otherwise. 


In a suit by the plaintiff ona mortgage, a third 
party intervened by an application in which he 
stated that he waa the adopted son of the plaint- 
iff's husband and that the mortgage-deed sued on 
really belonged to him and that the plaintiff was 
only aname lender and prayed to be added as a 
party to the suit. The defendant in his written 
statement, did not raise any question that the 
plaintiff was not entitled to receive the mortgage 
amount ! 

Held, that the addition of the applicant as a party 
to the suit was not necessary to effectually and 
completély adjudicate upon and settle allthe ques- 
tions raised in the suit and he should not, therefore, 
be added as a party to the suit. 

Chidambaram Chettiar v. Subramaniam Chettiar 
(l)and Vythilinga Pandara Sannidhi v. Sadasiva 
Tyer (2), followed. 3 

Petition, under s.115 of Act V of 1908, 
praying the High Court to revise an order 
dated the 8th April, 1927, of the Court of 
the District Munsif, Palameottah, in J. A, 


No. 217 of 1927, in O. 8 No. 62 of 1927. 


Mr. P.N. Marthandam Pillai, for the 
Petitioner. i 
Messrs, N. A. Krishnaiyer and S. San- 
karaiyer, for the Respondent. 


JUDGMENT.—This is an application 
to set aside the order of the District Munsif 
of Palamcottah in O. S. No. 62 of 1927 mak- 
ing the respondent a party to the suit. ‘The 
plaintiff in the suit is the petitioner, Shesued 
defendants Nos. 1 to 4, 5and 6 ona mortgage 
bond executed by defendants Nos. 1 to 4. 
Defendants Nos. 5 and 6 hag purchased 
some items of the property and had agreed 
to pay up a portion of the mortgage amount. 
The respondent intervened by filjng -a 
pətition in which he stated that he was the 
adopted son of the plaintiff's husband and 
that the mortgage-deed sued on really 
belonged to him and that the plaintiff was 

‘only a name lender. On these facts he 
requested that he should be made a party to 
the suit. The learnel District Munsif 
stating thatthe truth of the allegations could 
be gone into at the trial of the suit made 
him a party andin framing the issues 
raised the question of the respondent's 
adoption as a point for decision, 

It is argued that in the circumstances of 
this case the learned District Munsif should 
not have made the respondent a party to 
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the suit. The provision of law, that gives 
the Court power to add any one as a party 
to a suit, is contained in O. I, r. 10 (2) of 
the Code of Civil Procedure. The Court 
has a very large discretion as regards the 
matter and may at anystageof the proceed- 
ings with or without the request of the 
parties, make any person a party to the suit. 
But the discretion should be exercised as 
the rule itselfsays only if it is necessary to- 
effectually and completely adjudicate upon 
and settle all thequestions involved in the 
suit. The question for decision, therefore, 
in this case is:.is it necessary to adjudicate 
upon and settle the question raised in the 
suit that the 7th defendant should bs made 
a party. I have no doubt that it is not 
necessary to make him a party to settle the 
questions involved in the suit. The 
written ‘statement of defendants Nos.1 
to 4 does not raise the title of the 7th 
defendant to receive the mortgage amount. 
It simply says that they have delayed in 
making the payment because they have 
heard that there is alitigation between the 
7th defendant and the present plaintiff. 
As a matter of fact there was no litigation 
pending between them at that time. They 
then say that they are prepared to pay the 
amount and they should not be asked to pay 
the costs. Sofar as they are concerned 
itis clear that the question ofthe adoption 
ofthe 7th deféndant does not come in as a 
necessary issue for the adjudication of the 
case. Defendants Nos. 5 and 6 filed a 
written statement but that was not before 
the present respondent was made a party but 
only after he was made one. In that written 
statement they do say something about 
the claims set up by the respondent as the 
adopted son but donot state thatthe question 
of adoption should be settled in the suit 


before the money is paid. The claims of 


the 7th defendant whatever those may be, 
are only referred to, to justify the delay in 
making the payment for they say after 
referring to the impleading of the 7th 
defendant that they have deposited the 
money in Oourt to save trouble. Sə the 
written statement and the plaint filed by 
the plaintiff do not raise the question of 
adoption and, therefore, it is not necessary 
to adjudicte upon and settle that question 
for the decision of this case. Having regard 
to the cause of action alleged and the relief 
claimed it is not necessary that the 7th 
defendant should be made a party. 


‘Authority for this position if authority were 
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necessary apart from the section itself, may 
be found in recent decisions of this Court 
in Chidambaram Cheitiar v. Subramaniam 
Chettiar (1) and YVythilinga Pandara 
Sannidhi v. Sadasiva Tyer (2). In these 
circumstances I allow the petition and set 
aside the order of the lower Court making 
the respondent a party to the suit. The 
petitioner will get his cosis in this Court. 

V. N. V. Petition allowed. 

(1) 105 Ind. Cas. 114; 53 M. L. J, 269; A, T. R. 1997 
Mad. 834; (1927) M. W. N. 903. 

(2) 95 Ind. Oas. 214; 24 L. W. 738; (1926) M. W. N. 


575; 51M. L. J. 148; A. I. R. 1926 Mad, 836 & 927; 
50 M. 34.: | 3 


LAHORE HIGH COURT. 
Orvit MıeozLtanwous No, 350 or 1926, 
February 6, 1928. 

Present :—-Mr. Justice Harrison and 
Mr. Justice Dalip Singh. 
DUNI CHAND—Paritionzr 
versus 
Tas COMMISSIONER or INCOME 


TAX, LAHORE-— RESPONDENT. 

Income Tax Act (XI of 1922), ss. 28 (4), 66—Order 
of assessment under s. 28 (4), finality of—Assessee, 
whether precluded from contending that he is not 
liable tobe assessed at all—Reference—Question of 
law. 

An order of assessment under s, 23 (4) of the 
Income Tax Act precludes the assesses from 
challenging the correctness of the assessment or 
any other question incidental thereto, but does not 
preclude him from contending that he is not liable 
to be assessed at all, | 

Benarsi Das v, Commissioner of Income-Tax, Lahore 
(1), distinguished. 

An assesses against whoman order of assessment 
was made under s.23 (4) of the Income Tax Act 
appealed to the Assistant Commissioner contending 
that he was not a resident of British India and was 
not, therefore, liable to be assessed. The Assistant 
Commissioner held that no appeal lay and the Com- 
missioner dismissed an application for review and 
refused torefer the case under s.66 (2) of the Act 
holding that no point of law arose: 

Held, that the Commissioner was bound to refer 
to the High Court the question whether the Assistant 
Commissioner was or was not bound to decide whe- 
ther the assessee was a resident of British India. 

Application under s. 66 (3) of the Indian 
Income Tax Act, praying that the Com- 
missioner be directed to refer a case to 
the High Court, 

Dr. G.C. Narang, for the Petitioner, 

Mr. Jagan Nath, for the Respondent, 

ORDER.—The Income Tax Officer of 
the Hazara Circle, in the North-West 


Frontier Province, in a considered order, 
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held that one Bhagat Dani Chand was a 
resident of British India and carried on 
business at Haripur in the Hazara District. 
He thereupon served him with a notice 
under s. 22 (4) of the Act and, as he failed 
to comply with the terms of the notice, 
he made an assessment under s. 23 (4) 
to the best of his judgment. From that 
assessment Bhagat Duni Chand appealed 
to the Assistant Commissioner and took 
the ground that he was not a resident 
of British India, The Assistant Commis- 
sioner, holding that no appeal lay from 
an assessment under s. 23 (4), dismissed 
the appeal. The Commissioner, in his 
turn, dismissed the application for review 
and, holding that no point of law arose, 
refused to take action under s. 66 (2) when 
asked to do so. 

Before us it is urged that, Bhagat Duni 
Chand was entitled to an adjudication by 
the Assistant Oommissioner as to whether 
or not he isa resident of British India 
in the sense in which the words are used 
in the Act. QOounsel for the Crown has 
relied on Benarsi Das v, Commissioner of 
Income Tax, Lahore (1), but this ruling in 
cur opinion does not advance the posi- 
tion at all. Granted that a man is an 
assessee and liable, therefore, to pay tax, 
and action is taken under s. 23 (4), the 
matter is ended, and he cannot challenge 
the correctness of the assessment or any 
other question incidental thereto. The 
question slill remains whether he is or is 
not liable atall. We, therefore, direct the 
Commissioner to refer the question of 
law with his opinion thereon, the question 
being was the Assistant Oommissioner 
bound to decide whether Bhagat Duni 
Chand wag or’ was not a resident of 
British India or does the proviso to 
s.30 bar an appeal on the question of 
liability to assessment when action has 
been “ostensibly taken under s. 23 (4). 

A 


(1) 96 Ind. Cas. 382; 7 Lah, 226; A. I. R. 1926 Lah. 
400; 27 P. L. R. 411. 
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MADRAS HIGH COURT. 
QOrvia Revision Parrrion No. 699 or 1928. 
August 31, 1928. 
Present:—Mr. Justice Walsh. 
ALAGIRI NAYAK KAR—Dasrevpant— 
PErivLoNEs 
versus 
GURUSWAMI NAYAKKAR AND ANOTHER 
—— PLAIN tiPss— RESPONDENTS. é 

Civil Procedure Code (Act V of 1908), s. 115, 
0. XIV, r.5—Amendmznt of isswes—Diseretion of 
Court—Revision—Inter ference. 

Under O, XIV, r, 5, Civil Procedure Code, a Court 
has the discretion toamend or alter the issues at 
any tims before passing the decree. 

Kristamma Naidu v, Chapa Naidu (1), followed. 

Whare a Court avails itself of a discretion which 
the Oode permits; however injudicious the exercise 
of that discretion may have been, no infraction of 
law or procedure is entailed to warrant interference 
yee! s. 115, Oivil Procedure Oode, by the High 

ourt. 

Petition, under s. 115 of Act V of 1908, 
and s. 107 of the Governmant of India 
Act, praying tha High Court to revise an 
order of the Oourt of the Subordinate 
Juige of Rammad at Madura, in I. A, No. 
133 of 1928, in O 8. No. 63 of 1925. 

Mr. K. Balaswbrahmanya Iyer, for the 
Petitioner. 

Mr. 
Respondents. 


SUDGMENT.—This is a civil rə- 
vision petition to revise the order of the 
Subordinate Judge of Ramnad amending 
issue No. 2 in the suit. Tha issue as 
originally framed ran thus: ‘ Whether 
the plaintiffs and defendants are members 
of au undivided family a3 allegad by the 
plaintifs?” The plaintiffs put in a petition 
-asking, amongst other things, that this 
iszue No. 2 bə deleted. The Court, instead 
of deleting the issue after consideration 
remodelled it so as to cast .the onus of 
proof of division on the defendants. Against 
this ordər, the 10th defendant filel a 
petition to the Oourt and the learned 
Judge refused to alter the issue as recast 
by his predecessor. Agiinst this order, 
tha pressnt revision pstition has been 
filsi. The Court has dissretion to amənd 
or alter the issues at any tims before 
passing the decree under O. XIV, 
r. 5, Oivil Procedure Code. I am of opinion 
that no ravision petition lies unders. 115 
against such an amendment. The matter 
came up for coasideration in O. R. P. No. 
697 of 1926 and Curgenven, J., held that 
the section could not be applied for this 
purpose. What amounts to material irre- 
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gularity has been decided’ by a Full Bench 
of this Court in Kristamm2 Naidu v. 
Chapa Naidu (1) as noted by Ourgenven, 
J., I agree with him that where a Court 
avails itself of a discretion which the 
Code permite, however injudicious the 
exercise of that discretion may have been, 
no infraction of law or procedure is 
entailed. The revision petition, therefore, 
fails and is dismissed with costs. 

v. N. V. Petition dismissed, 

(1) 17 M. 410 (F. B), 


BOMBAY HIGH COURT. 
ORIGINAL CivIL JUBISDIOTION Sor No, 4875 
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March 15, 1926. 

Present :—Mr. Justice Fawcett. 
VALLABHDAS MULJI—PLAINTIFE 
versus 
PRANSHANKAR NARBHESHANKAR— 
DEFENDANT, 

Mortgage — Redemption — Purchase by mortgagee 
benami under power of sale—Validity of sale— 
Mortgagor’s right to redeem—-Trust—Hstoppel— 
Acquiescence—Trusts Act (II of 1882), ss. 90, 94, 95, 
96—Limitation Act (IX of 1908), Sch. I, Art. 91— 
Evidence Act (I of 1872), s. 86—Vendor and 
purchaser—Purchaser's right to demand conveyance in 
his nominee's name—Transfer of Property Act (IV of 

1882), s. 55 (1) (£). 

Where a mortgagee puts up the mortgaged pro- 
perty for sale under a power given to him by the 
mortgage-deed, he cannot sellit to himself, either 
alone or with others, nor to a trustee for himself, 
[p. 315, col. 2] 

There isa clear difference between a sale in execu- ' 
tion of a decree, where the Court is responsible for 
conducting the sale, and a sale under a power con- 
tained in a mortgage. [p. 316, col. 2.] 

Sale of this kind isan entire nullity and need not 
ba set aside, and Art. 91 of Sch, I ofthe Limitation 
Act has consequently no application to such a case. 
[p. 315, col. 2.1 

Narsagauda Savantgauda v. Chawagauda Adgauda 
(1), National Bank of Australasia v. United Hand- 
in-Hand, etc., Co. (2) and Henderson v. Astwood (3), 
followed. 

To such a sale ss. 90, 95 (b) and 96 of the Trusts Act 
have no application, buts. 94 of the said Act would 
apply. [p. 317, col. 1) 

Though a mortgagor can consent to such a sale 
in the sense that he may raise no objection and the 
sale may, therefore, operate, yet, his consent 
cannot really operate to make the mortgagee's title 
a good one. [p. 316, col. L] , 

Where the effect of an inoperative sale is to leave 
the relationship of mortgagor and mortgagee intact, 
no possession short of the statutory period of sixty 
years, nor any acquiescence of the mortgagor not 
amounting to a release of the equity of redemption, 
would be a bar to a suit for redemption. [p. 317, col. 1.] 

Khiarajmal v. Daim (5), followed, 
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Where a statement relied on as creating an 
estoppel is made to a party who knows the real facts 
and is not m‘sled there can be no estoppel. [ibid] 


Section 86 of the Evidence Act does not exclude 
other proof. [p. 318, col. 2.] 
- Haranund Chetlangia v. Ram Gopal Chetlangia (16), 
relied on. : 

An ordinary contract of sale is not only to convey 
to the purchaser, butito convey as the purchaser 
shall direct and a purchaser may, in ordinary cases, 
take a conveyance toa nominee for himself. [p, 319, 


col. 1. 
vast of Egmont v, Smith (17) and Delves v. Gray 
(18), referred to. 


Mr. Khergamvala ‘with him Messrs. 
Munshi and Bastavalla), for the Plaintiff, 

Mr. M. V. Desai (with him Messrs. 
Jinnah, Pandia and Mulla), for the De- 
fendants. : 


JUDGMENT.—This suit relates to a 
house in Bazaar Gate Street, Bombay, 
which in 19U7. was owned by the plaint- 
iff, On July 8, 1907, he executed two 
mortgage-deeds in respect of this pro- 
perty. The first mortgage was for asum 
of Rs. 30,000, to Mulji Meghji and Nar- 
“pheshankar Ghellabhai. 


. The first defendant Pranshankar is the 
son of Narbheshankar, and defendants 
Nos. 2 and 3arethe sons of Mulji Meghji. 
He and Narbheshankar are dead. 

On the same day the plaintiff mortgaged 
the property, subject tothe first mortgage 
‘to defendants Nos. 4 and 5 for Rs, 3,000. 
The due date for payment under these 
mortgages was July 17, 1908, and both 
the documents contain the usual power 
.of sale, subject to the provisions of 
s. 69 ofthe Transfer of Property Act, in 
default of payment of the mortgage debt. 

About April, 1908, the plaintiff admitt- 
‘edly was in monetary difficulties and left 
Bombay for Morvi and Kathiawar; and 
he was away from Bombay till some time 
in 1918. No payments were made on 
account of the mortgage debt by the 
plaintiff, and the property was put up 
for sale by auction by the mortgagees 
in exercise of their power of sale. It is 
alleged that this was done after a notice 
had been served on the plaintiff in ac- 
cordance with the provisions of s. 69 of 
the Transfer of Property Act, but thig 
is a point -in' dispute. The auction was 
heli on November 18, 1909, and the 
property was bought byone Dayashankar 
.Devshankar for Rs 22,500. A deposit 
was made of Rs. 5,626.” Dayashankar was 
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a constituent of the firm of Meghji Par- 
manand, the two principal partners of 
which were Mulji Meghji and Narbhe- 
shankar. The case of the plaintiff is that 
Dayashankar was a mere nominee ofthe 
mortgagees, Or at any rate, of Narbhe- 
shankar, and thatit wasaccordinglya benamt 
purchase. On December 1, 1909, Messrs. 
Shroff, Dinsha & Dharamsi, Solicitors, pur- 
porting to act for the plaintiff, sent a 
notice (Ex. 7) to the mortgagees cvmplain- 
ing that the saleof the property had not 
been sufficiently advertised in consequence 
of which the property was sold at a 
considerable under- value, and secondly, that 
the mortgagees had fraudulently purchased 
the property in the nameof their nominee, 
in consequence of which the sale was 
not in any way binding upon the plaint- 
iff, No reply was given to this notice, 
But from certain correspondence that has 
been filed in the case it appears that 
an amicable settlement was attempted. 
This, however, did not fructify, and, on 
November 4, 1910, a conveyance was 
executed by the mortgagees in favour of 
defendant No.1, Pranchankar, with Daya- 
shankar, as a confirming party. The con- 
veyance recites that Dayashankar Dev- 
shankar had purchased the property at 
the auction sale as the agent for and on 
behalf of Pranshankar. The balance of 
the purchase money, Rs. 22,5.0, was paid, 
and the mortgagees were given credit 
for their respective shares in the accounts 
of the firm of Meghji Permanand., 

Before the conveyance the building in 
question had been in a dangerous state. 
A big crack appeared in one of the wails, 
and it actually fell down on July 12, 
1919. The Municipality took action, and 
notices were issued about it both to the 
plaéntiff at Morvi and to Narbheshankar. 
The plaintiff refused to accept his notice, 
while Narbheshankar took action to comply 
with the requirements of the Munici- 
pality. Considerable work was done, and 
the house wasrepaired and partly re-built. 
The cost of these alterations 1s debited in 
the books of Meghji Permanand to an 
account of Pranshankar, defendant No. }, 
which will be referred toin more detail 
later on. ; 

Pranshankar got the property transferred 
to his name in the records both of the 
Municipality and of the Collector. On 
September 14, 1920, he sold the pro- 
perty to defendants Nos. 6, 7 and 8 for 
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thesum of Rs. 85,000. On November 4, 
1920, the plaintiff sent a notice to de- 


fendants Nos. 6, 7 and 8 challenging the . 


sale to them, and on April 5, 1921, he 
Bent a notice to all the other defendants 
requiring them to reconvey the property 
to him on payment by him of the mort- 
gage debt and to furnish a detailed state- 
ment of account. These notices were not 
complied with, andin November, 1921, the 
present suit was brought. 


The hearing of the suit has been de- 


layed by a consent decree that was passed ` 


before Kajiji, J. It is stated that thecon- 
sent decree was subsequently cancelled, as 
there had been misapprehension among 
_the parties on a question of interest; but 
the suit as against defendants Nos, 6, 7 
and 8 was dismissed with costs on the 
ground that plaintiff could not prove that 
they had notice of the alleged illegality 
of the auction at the date of their pur- 
chase, 


The contesting defendants are Nos. 1, 
4 and 5. They contend that the auction 
sale was properly held, that the pro- 
perty was purchased by Pranshankar through 
his nominee Dayashankar, and that the 


conveyance was a legal transfer in his. 


favour. Defendants Nos, 2 and 3 have not 
appeared, and it is alleged by the other 
defendants that their whereabouts are not 
known. Itis obvious, however, that their 
failure to appear is mainly, if not entirely, 
due to certain allegations made by them 
in a Suit No. 881 of 1919 brought by them 
against defendant No. 1. Those allegations 
favour the plaintiff's case that the purchase 
of the property at the auction sale was one 
by Narbheshankar and not by Pranshankar. 
; ‘The material issues raised are as fol- 
ows :— 


Issues for defendant No. 1. 


(1) Whether the plaintiff had notice of 
the intended sale in terms of the mortgage- 
-deed ? 

(4) Whether defendant No, 1 purchased 
the property as nominee of his father? 

(5) Whether the sale dated November 
18, 1919, is valid and binding on plaintiff ? 
" (6. Whether the said sale being in 
pursuance of the authority conferred on 
defendants Nos, 4and 5as mortgagees to 
sell under the said mortgage deed dated 
July 8, 1907, is valid ? i 

Issues raised by defendants Nos, 4 and 8, 


e. 
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(1) Whether the said auction sale waa with 
the knowledge and consent of the plaint- 
iff ? 


The main question in the suit is whether 
the purchase by Dayashankar Devshankar 
in the first instance, and subsequently 
by Pranshankar, is abenami purchase on 
behalf of oneor-more of the mortgagees? 
The plaintiff's case rests on the law, for 
which there is a clear authority in England 
that, where a mortgagee puts up the mort- 
gaged property for sale under a power 
given him by his mortgage-deed, he cannot 
sell it to himself, either alone or with 
others, nor to a trustee for himself: (cf, 
Halsbury’s Laws of England, Vol. XXI, 
Art. 458, at p. 257). It is contended that as 
aresult of such purchase the sale was 
entirely inoperative and did not affect there- 
lations between the plaintiff-mortgagor and 
his mortgagees. Consequently the plaintiff 
is entitled to the sum of Rs. 85,000 obtained 
by the second sale subject to his paying all 
that may be due to the mortgagees in 
respect of the mortgage debt and the cost 
of any proper repairs to the property that 
they might make as mortgagees. For the 
other side it is argued that the alleged 
benami sale would at most only be voidable 
and not void, and that consequently the 
plaintiff's suit is barred as he has not 
brought asuit to set aside the sale within- 
the proper period of, limitation. It has 
been held by a Fall Bench of this Court in 
Narsaugada Sovantgauda v. Chawagauda 
Adgauda (1), that if an instrument is 
entirely void or inoperative, then Art, 91 
of the Indian Limitation Act does not 
apply tothe case. There certainly is very 
strong authority for saying that a sale of 
the kind this one is alleged to be is an 
entire nullity and needs no such setting 
aside. To take only two authorities, that 
are important as being those of the Privy 
Council, I may refer to National Bank of 
Australasia v. United Hand in Hand ete 
Co, (2) and Henderson v. Astwood (3). 

In the latter case the facts were somewhat 
similar to the alleged facts in the present 
case. It was held there that the sale to a 
nominee of the mortgagee was inoperative, 
as a man cannot contract with himself 
and cannot sell to himself, either in his 


(1) 47 Ind. Oas. 581; 42 B. 633; 20 Bom, L.R 802 
(2) (1879) 4 A. C. 391 at p. 404; 40 L. T. 697; $7 W. 
889. 

(3) (1894) A. O. 150 at p. 158; 6 R. 450, 
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own person or’ in the person of another. 
Certainly on these authorities the benami 
sale would be a void one, falling under the 
Full Bench ruling. But the defendants’ 
Counsel rely upon a passagein Williams’ 
Law of Vendorand Purchaser, Second Edi- 
tion, Vol. II, at page. 984 where it is said :— 
“The transaction is ... voidable on the 
mere proof that the vendor or purchaser was 
acting in exercise of such an authority and 
in effect sold toor bought from himself”. 


Also at page 986it is stated: “And 
for this 
tobe made is voidable in equity at the 
instance of those by or on whose behalf the 
authority was conferred.” 


I seemsto me, however, that the word 
“yoidable” as there used is merely equival- 
ent to the word “impeachsble” whichis 
used by their Lordships of the Privy 
Council in National Bank of Australasia v. 
United Hand-in-Hand etc. Co. (2) and that 
it does not ‘signify that the transaction is 
a voidable one as opposed to one that is 
entirely void. In such cases the transac- 
tion, if there is adispute, has to bebrought 
before the Court, and it can legitimately be 
said that, therefore, itis voidable at the 
instance of such and sucha person. This 
seems quite clear from the ground on 
which such a gale is held to be void, namely, 
that aman cannot contract with himself. 
The result is that there is noactual con- 
tract, and the question whether thecon- 
tract is void or voidable accordinglydoes 
not arise at all, the transaction being, as 
the Privy Council says, entirely inopera- 
tive. Such a transaction is clearly in- 
effective under the law in India, having 
regard tos,2 (a) of the Indian Contract 
Act, which says “when one person 
signifies to another” ete, andel. (c) which 
says “the. person making the proposal is 
called the ‘promisor’ and the person 
accepting the proposal is called the ‘pro- 
misee’”’. The Act clearly. contemplates 
those being two different persons, and un- 
less there arethese two persons there can 
be no contract. In Williams’ Vendor and 
Purchaser, at page 997 it is stated that 
the sale can be either affirmed or avoided 
at theoption of the person affected. No 
doubt the latter can consent to the transac- 
tion in thesense that he raises no objec- 
tiom and the sale, therefore, operates. But 
itseemstomeclear that his consent cannot 
really operate to make the mortgagee’s 
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any more than would 
the consent ofa minor operate to makea 
minor's contract otherwise than void. It 
was at one time held thata minor could 
ratify such a contract, but this view was 
definitely rejected by the Privy Council 
in Mohori Bibee v, Dharmodas Ghose (4). 
I know of noclear authority in England 
for a contrary view, and none at any rate 
is stated in the paragraph of Halsbury’s 
Laws of England that I have referred 
to. And the two Privy Council rulings of 
1879 and 1894 are not, in my opinion,shaken 
in any way. 

No doubt in the case of a sale through a - 
Civil Courta benami purchase ofthiskind by 
a mortgagee is not an absolute nullity but 
is treated as an irregularity which at the 
most makes the sale voidable: see Khiaraj- 
mal v. Daim (5), Ashutosh Sikdarv. Behari 
Lal Kirtania (6), Sahadu Manaji v. Devlya 
Jaba (7), Ganesh Narayan v. Gopal Vishnu 
(8). Butsuch a case is on an entirely 
different footing becaussa mortgagee can 
obtain leave to bid and his failure to apply 
and obtain such leave can clearly be treated 
as an irregularity. There is a clear differ- 
ence between a sale in execution of a 
decree, where the Court is responsible for 
conducting the sale, and a.sale under a 
power contained in a mortgage. Thus 
Lord Hobhouse says in Mahomed Mira 
Ravuthar v. Savasi Vijaya Raghunadha 
Gopalar (9) “the conduct of the sale 
gives opportunities for influencing its 
course one way or another, which do 
not follow on the mere leave to bid.” In 
my opinion, therefore, the contention of 
the defendants is not sound. 

It follows that if the sale is benami as 
alleged, the pleas of estoppel, limitation, 
and acquiescence, cannot avail the defend- 
ants as defences to the suit. In regard 
toestoppel the letter of Narbheshankar, 
Ex. E, which was written after the receipt 


‘of the notice Ex. 7, shows that he was fully 


aware of the invalidity of the sale if it was 
one to himself; and the principle applies 


(4) 30 0. 539; 5 Bom. L. R. 421; 301 A, 114; 7 0. W, 
N. 441: 8 Sar. P. O. J. 374 (P. O). 

(5) 32 0. 296; 32 I. A. 23; 10. L. J. 584; 90 
W. N. 201; 2 A. L, J. 71; 7 Bom. L. R. 1; 8 Sar, P. O, 
J. 734 (P. O). 

(6) 35 O. G1; 11 0. W. N. 1011; 6 C. L. J. 320. 

(7) “14 Ind. Cas. 780; 14 Bom, L. R. 254. 

(8) 39 Ind. Cas. 3; 41B 357; 19 Bom. L. R, 75. 

(9) 27 L A. 17 at p. 28; 23 M 227; 4 0. W. N, 228; 10 
M.L. J. 1; 2 Bom. L. R. 640; 7 Sar. P. O. J. 661, 
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that where the statement relied upon is 
made to a party who knows the real fasts 
and is not misled, there can be no estoppel. 
[Ses Mohori Bibee v. Dharmodas Ghose (4).] 
Similarly, as held in Khiarajmalv. Daim 
(5), where the effect of an inoperative sale 
is to leave the relationship of mortgagor 
and mortgagee intact, no possession short 
of the statutory period of sixty years, nor 
any acquiescence of the mortgagor not 
amounting to a release of the equity of re- 
demption, would be a bar to a suit for 
redemption. 

On the other hand, I think the defend- 
ants’ Counsel areright in contending that 
the case is one which does not fall under 
s. 90 of the Indian Trusts Act, 1882, The 
ordinary case of a mortgage, to which 
that saction is applicable, is the one stated 
in Illustration (c) to that section, that is to 
say, where the wilful default of the 
mortgagee leads to a sale in which he 
purchases the property either himself or 
through anominee. Cases of this kind are 
Chita Bhula v Bai Jamni (10) and Deo 
Nandan P rashad v. Janki Singh (11), but 
that is not the casehere, In my opinion 
it cannot be said that Narbheshahkar, if 
he bought the property through Dayashan- 
kar or Pranshankar, "availed himself’ of 
his position as mortgagee to buy the 
property, No doubt he hadthe conduct of 
the sale, and the remarks of Lord Hobhouse 
that { have mentioned are applicable. But 
the conduct of the sale did not give him 
any special advantage in regard to buying 
the property, and as a bidder he was just 
in the same position as any stranger 
present at the auction. On the other hand, 
I think that 5.94 ofthe Indian Trusts Act 
would be applicable, because on the view 
taken above the sale was inoperative and 
the plaintiff was still the owner of the 
property, subject to the mortgages. Ihe 
purchaser Narbheshankar had not the 
whole beneficial interest and wis not a 
trustee but merely a mortgages, s> that that 
section can apply. 


It was contended for the defendants that 
by virtue of proviso (b) to s. 95 of the Indian 
Trusts Act the purchase by Narbheshankar 
would be valid, but that provision is clearly 


(10) 37 Ind. Oas. 295; 40 B. 483; 18 Bom. L. R. 433. 

(11) 39 Ind. Oas 346; 44 0. 573; 15 A. L.J. 154; 32 
M. L. J. 208; 21 O. W. N. 473; 1 P. L. W. 294; 
(1917) M. W N. 254; 250. L. J. 259; 21M, L.T. 


40; 5L. W. 526; 19 Bom, L, R, 410; 441, A. 30. 
EP, CO), l 
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inapplicable as Narbheshankar did not 
hold the property by virtue of contract 
with the person for whose benefit he held 
it. He was in fact a mortgagee without 
possession, and’ even if he had had posses- 
sion he would not have held it for the 
benefit of the plaintiff but in order to 
exercise rights of ownership for his own 
benefit as mortgagee. He would in effect 
be acting against the contract with the 
plaintiff if he bought the property for 
himself, asis pointed out in Williams’ 
Vendor and Purchaser at page 986, where 
itis stated that the authority to sella 
property implies a bargain between the 
person authorised and some other person 
acting independently of him, It follows 
thats. 96 of the same Act cannot be ap- 
licable, for Narbheshankar was not a bona 
fide purchaser within the ambit of that 
section. 

The main question, therefore, is whether 
this transaction is proved to have been 
benami for Narbheshankar or any other 
of the mortgagees? The main contention 
of Counsel for the plaintiff is that Daya- 
shankar bought asa nominee of Narbhe- 
shankar. The burden of proving this lies 
upon the plaintiff, and the main test is of 
course the source whence the purchase- 
money came, as laid down in Dhurm Das 
Pandey v. Shama Soondri Dibiah (12) and 
Bilas Kunwar v, Desraj Ranjit Singh (13). 
The question is tried under considerable 
disadvantage. 

[His Lordship referred to the evidence 
and proceeded :} 

Then coming to the accounts, which -are 
an important piece of documentary evidence 
in this case, these to some extent support 
the defendants’ case and to some extent 
the plaintiff's. Undoubtedly it is proved 
that in May, 1902, Narbeshankar arranged 
with Mulji Meghji te set aside Rs. 25,000 
which stoud to his credit with the firm 
to be put in a separate account in the name 
of Pranshankar, under an agreement that 
Pranshankar alone wasto operate on that 
account. Narbeshankar also the next day 
added a postscript to his Will, under which 
in very cleat language he makes an irrevoe- 
able gift to Pranshankar of this sum and 


(12) 3 M. I. A. 299; 6 W. R. P. O. 43; 1Suth. P.O. J, 
147; | Sar. P. O. J. 271; 18 E, R. 484, 

(13) 30 Ind. Cas. 299; 37 A. 557; 19 O. W, N, 1207; 29 
M. L. J. 335; 2 L. W. 830; 18 M. L. T. 248; 13 A L.J. 
991; 17 Bom. L. R. 1006; 22 O. L. J, 516; (1915) M, W, 
N. 757; 42 L A, 202 (P, O.) 
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the account in respect of it. There are 
two views that can be taken about this 
transaction, One is that this wasa bona 
fide gift by Narbheshankar to’ his’ son 
made out of affection and as a provision 
for him when he attains majority. That 
is certainly an explanation, which prima 
facie, at any rate,is entitled to considera- 
tion, though in India there is no presump- 
tion infavourof an advancement toa child 
in uch a case as there isin England: cf. 
MaulvieSayyud Uzhur Ali v. Bebee Ultaf 
Fatima (14) and Kerwick v. Kerwick (15). 
It may also be said that in form there was 
a valid gift under s. 126 of the Transfer 
of Property Act, for no power of revoca- 
tion was reserved to Narbheshankar and 
only delivery and acceptance were necessary 
to complete the gift. Such requisites after 
this lapse: of time require little evidence 


to prove them, and Pranshankar’s evidence ` 


would ordinarily suffice to show that he got 
control of this account and accepted the 
gift. . On the other hand, an opposing view 
is covered by the following remarks of 
Sir George Campbell on the benami system 
which are citedin Mayne’s Hiudu Law, 9th 
Edition, page 628:— 

-“The most respectable man feels that 
if. he has not need to cheat any one at 
present, he may some day have occasion 
to do so, and it is the custom of the 
country. So he puts his estate in the 
name of his wife's grandmother, under a 
secret trust. lf he is pressed by credit- 
ors or by opposing suitors, it is not his. 
If his wife's grandmother plays him false, 
he brings a suit to declare the trust.” 

There certainly are circumstances which 
support the contention of the plaintifi’s 
Counsel that the transaction was a cloak 
of this kind. 

{His Lordship discussed the evidence on 
the point and continued as follows:] 


Finally, we have the evidence given 
by Narbheshankar in a civil suit of 1915 
in the Outch Court at Mandvi. The alleged 
circumstances, under which that deposition 
was given, are that Pranshankar had 
advanced certain moneys to Dayashankar, 
who as security for re-payment mortgaged 


(4) 13 M. I. A. 232; 13 W. R. P.O. 1; 4B.L. R. P 
0.1; 2 Sar P. O. J. 522; 20 E. R. 538. 

(15) 57 Ind.‘ as. 861 48 O. 260; 23 Bom. L.R. 730; 
(1920) M. W. N. 738; 39 M. L. J. 293; 28 M. L. T. 194; 


JA. k . P.L. R. (P. O.) 153; 
1FL. W. 455; 23 Bom. L. R. 130; 10 L. B, R. 335 (P. O,). 
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property was attached by one Amratlal, - 
and on the objection being raised that 
the property was already mortgaged, he 
brought a suit against Dayashankar and 
Pranshankar. The contention of Amratlal 
was that this mortgage of Praushankar 
was a nominal one and not binding on 
the property. Narbheshankar gave evi- - 
dence that Pranshankar was separate from 
him and had an account with the firm 
of Meghji Parmanand, from which he could 
make advances such as led to the mort- 
gage. Presumably he referred to the ac- 
count gifted to Pranshankar in 1902, In 
the course of the evidence he says that 
the property in question in this suit was 
purchased by Pranshankar in the name 
of Dayashankar. Subsequently, however, 
he says: “I puchased it in the name of 
Dayashankar, therefore, in the company” 
(that is to say, the auctioneers) “the name 
of Dayashankar was entered. The moneys 
have been paid in the nameof Dayashankar. 
As we were the mortgagees, we could 
not purchase it in our name. Therefore, 
the house was purchased in the name of 
Dayashankar, and in the pucca deed my - 
name was written. The document is not 
made out in the name of Dayashankar.” 
The last statement, viz. that his name 
was entered in the conveyance, is of course 
wrong; but that does not affect the clear 
fact that he stated that he purchased - 
the property in the name of Dayashankar. 
Pranshankar himself, in his evidence did 
not contest the fact that his father made 
such a statement, and could give no 
satisfactory reason for his father making 
a false statement on the point. There is 


no apparent reason why he should have >- 


made this admisson if it was not the 
real truth; and it supplies cogent evi- 
dénee that this was à benami purchase 
as alleged by the plaintiff. The document 
has no doubt not been certified by the 
Political Agent of Outchin a manner which 
fully satistied the requirements of ss. 76 
(a) and 86 of the Indian Evidence Act; 
and an attempt to get this defect recti- - 
fied ina reasonable time failed. (See the 
correspondence, Ex. Y-10. But, as ruled 
by the Privy Councilin Haranund Chetlan- 
gia v. Ram Gopal Chetlangia (16), s. 86 
does not exclude other proof. In the pre- 


(16) 27 0.639 ab p. 648; 271. A. 1; 2 Bom, L. R. 592 
4 O, W. N. 429; 7 Bar. P. O. J, 648. 
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sent case Pranshankar's admission as to his 
father giving this evidence suffices to meet 
any doubts that might otherwise arise, 
‘and under s. 114a presumption arises that 
the document, purporting to bea copy of 
Narbheshankar's deposition in the suit is 
a correct copy of the record of that depo- 
sition as recorded by or under the super- 
‘vision of the Judge who tried the suit. 
The fact that the certificate as to its be- 
ing a ‘true copy’ is given by a higher 
officer of the State than the trial Judge 
is really an additional reason for accept- 
ing its authenticity and there is no reason 
to suppose that the mode of certificate, 
viz, ‘true copy’ is not the one ordinari- 
ly in use in Outch, just as it is in British 
India. Therefore, I have admitted the do- 
cument in evidence as Ex, Y-9. Even, 
however, if it were excluded, this would 
not alter my conclusion, which, in my 
opinion, has ample other evidence to sup- 
port it. 

The result is that I hold that the 
purchase was in fact a benami one for 
Narbheshankar, It does not, I think, mat- 
ter whether the state of affairs at the date 
of the auction or at the dateof the con- 
veyance is considered. In either case the 
purchase was a benami one, as already 
mentioned. If the account of Pranshan- 
kar had been the result of a genuine 
gift, then no doubt it might afford a good 
ground for rejecting the plaintiff's claim; 
for.during the interval between the auction 
sale and the conveyance it would, I think, 
be open to Narbheshankar to substitute 
for himself, or rather for Dayashankar, 
the nominal purchaser, a stranger-pur- 
chaser, As stated by. Jessel M. R. in 
Earl of Egmont v. Smith (17): “An 
ordinary contract of sale is not only to 
convey tothe purchaser, buttoconvey as the 
purchaser shall direct.” Section 55 (1) ¢(f) 
of the Transfer of Property Act recognises 
such a right on the part of a person who 
contracts to buy. A reference may also 
be made to the remarks of Byrne, J., in 
Delves v. Gray (18) as to the general practice 
that a purchaser may, in ordinary cases, 
take a conveyance to a nominee for himself. 
The mortgage-deeds contain nothing to the 
contrary : indeed they gave the mortgagees 


(17) (1877) 6 Oh. D. 469 atp. 474; 46 L. J. Oh. 
356. : 

(18) (1902) 2 Oh. 606; 71 L. J. Oh. 808; 61 W. R. 56; 
87 L, T. 425. 
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power “to vary any contract for the sale” 
at the auction. This does not help defend- 
ants, however, in this case,in view of my 
finding that Pranshankar was not really 
a stranger-purchaser but merely a nominee 
of his father Narbheshankar. [His Lord- 
ship, after recording findings on the issues, 
referred the matter to the Uommissioner. | 
A, Suit decreed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Execution DARKHAST No. 1073 or 1926. 
i February 21, 1927. 
Present:—Mr. Rupchand Bilaram, 
A.J. O 


BALCHAND DEVMAL LILARAM 
LAKHIMALANI—INSOLVENTS 


VETSUS 
TEKOHAND THARUMAL— 
JUDGMENT- ÜREDITORS. 

Provincial Insolvency Act (V of 1920), s. 51 ()— 
Aitachment of money in custody of Court—Adjudica- 
tion of debtor as insolvent—Rights of attaching 
creditor and Recetver—Civil Procedure Code (Act V 
of 1908), O. XXI, r. 32. 

Where money in the hands of the Court is 
attached under O. XXI, r. 52, Oivil Procedure Code, 
in execution of a decree, there is a realisation of 
assets within the meaning of s. 51 (1) of the 
Provincial Insolvency Act, only when so much of 
the money standing to the credit of the judgment- 
debtor as is necessary to satisfy the attaching eredi- 
tor is ordered to be transferred to the credit of the 
first attaching creditor's suit. 

Where a judgment-creditor attached money in the 
hands of the Court, belonging to his debtor, but 
before an order transferring such money to the 
credit of his suit was made, another creditor applied 
to have the debtor declared an insolvent and a 
Receiver was appointed : 

Held, that the attaching creditor was not entitled 
to priority as against the Receiver in insolvency, 


Mr. Dingomal Narainsingh, forthe Judg- 
ment creditors. 

Mr, Fatehchand Assudomal, for the Judg- 
ment- debtors. 


JUDGMENT.—The facts of this case 
arenot disputed. 

‘In Suit No. 1012 of 1925, The Firm of 
Assudomal Fatehchand v. The Firm of 
Balchand Deumal, pending in this Court 
before my brother Dr. DeSouza a sum of 
Rs. 1,734-10 has been realized by the gale 


320 
of certain perislfable goods belonging to 
. the defendants which were attached before 

judgment. 

The judgment-craditor in the present 
execution application has obtained a decree 
against the same defendants in the Sub- 
Givil Court, Hyderabad, and has got it 
transferred to this Court. He has obtained 
an order for attachment of money in the 
custody of the Court in the above suit, 
under O. XXI, r. 52. On his application 
for payment to him of the money a notice 
was issued to the plaintiffs in Suit No. 1012 of 
1925 to show cause why the payment should 

“not be made. So far, however, no transfer 
entries have either been sanctioned or made 
and the. amount stands to the credit of Suit 
No. 1012 of 1925. 

In the meantime anapplication ‘has been 
filed under the Provincial Insolvency Act 
V, 1920, to have the defendants adjudged 
insolyents and the Official Receiver has 
been appointed interim Receiver of their 
property. He has intervened and claimed 
the money for the general benefit of the 
creditors unders, 51 (1) of the Act which 
reads as follows. 


“51. (1) Where execution of a decree 

Restriction of has issued against the pro- 
rights of credi- perty of a debtor, no person 
tor under exe- ghall be entitled to the bene- 
cution. fitof theexecution against the 
Receiver except in respect of assets realized 
in the course of the execution by sale or 
otherwise before the date of the admission 
of the petition.” 

Now, admittedly the money in Oourt has 
not been realized by the sale of the defend- 
ants’ goods in execution of the present 
decree. The only question, therefore, for 
consideration is whether the amount which 
is in custody of the Oourt in Suit No. 1012 
of 1925 should be treated as assets realized 
otherwise than by sale in execution of the 
present decree. f : 

The expression “assets realized in the 
course of the execution by sale or other- 
wise’ ins 34, Provincial Insolvency Act, 
1907 which is reproduced in s. 51, (1) of the 
present Act was evidently adopted from 
similar words used in s. 295, old Civil Pro- 
cedure Code. , 

There wasa doubt as to thə meaning of 
those words, and in the Code of 1908 they 
were substituted by the words ‘‘assets held 
by the Court” which are much more 


clear, 
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The effect ofan attachment of money iu 
the hands of the Court under O. XXI, r. 52, 
Civil Procedure Oode, on the rights of 
subsequent attaching creditors to claim 
rateable distribution under s. 73, Oivil 
Procedure Oode came up for consideration 
before the Full Bench of the Madras High 
Court in Visvandhan Chetti v. Arunacha- 
lam Chetti (1). Their Lordships held that 
where the attaching Court and the custody 
Court arethe same, there isa receipt of 
assets within the meaning of s. 73, Oivil 
Procedure Oode, only when so much of the 
money standing to thecredit ofthe judg- 
ment-debtor asis necessary to satisfy the 
decree-holders, who have applied to it for 
execution, ia ordered to be transferred te 
thecreditof the first attaching creditor's 
suit. 

This case was referred to with approval in 
a later Full Bench case of the same Courtin 
Nachiappa Chettiar v. Subbier (2), where it 
was held that the amount deposited in 
Oourt in pursuance ofan order of attach- 
ment before judgment in one suit becomes 
“assets held in Court” within the terms of 
s. 73, Civil Procedure Code, only when the 
Court passes an order on the application of 
the attaching creditor for payment of the 
amount in execution, The dictum in Visva-~ 
nadhan Chetti v. Arunochalan Chetti (1) may 
safely be'applied to the interpretation of 
s. 5l, Provincial Insolvency Act. 

There has been no order either for trans- 
fer ofthe money to the account of the 
judgment-creditor or for payment of the 
money to him. The Official Receiver has, 
therefore, a preferential claim to the money 
in the hands of the Gourt. I reject the ap- 
plication of the judgment creditor for pay- 
ment of the money to him. 

A. Application rejected, 

(1) 60 Ind. Cas. 302; 44 M 100; 39M. L. J. 608; 12 
L. We. 744; 28 M. L. T. 412; (1921) M. W. N. 14; A. L. R. 
1921 Mad 218 (F. B.). 

(2) 72 Ind. Cas. 820; 46 M. 506; 44M, L. J. 418; 
Om W. 390; 32M L. T. 198; A. I R. 1923 Mad. 


113 1. O. 1928 


LAHORE HIGH COURT. 

OxtminaL MISOELLANEOUS Cass No. 215 

oF 1928, 

October 18, 1928. 
Present:—Mr. Justice Jai Lal. 
SIKANDARLAL PURI AND OTAERS 

—Accusep—PETITIONERS 
VErSUS 
EMPEROR—ResponpDEnt. 

Criminal Procedure Code (Act V of 1898), ss. 363, 
476, 526-—Court's duty to record remarks regarding 
demeanour of witnesses explained—Recording remarks 
regarding substance of depositions—Instituting com- 
plaint, against witness for giving false evidence dur- 
ing pendeney of case—Transfer of case—Case fit for 
transfer but having reached final stage—Destrability 
of transfer—Apprehension in accused's mind—Crimi- 
nal case—Extraneous matters should not affect 
conviction or sentenee. 

Where good grounds for a transfer are made out, 
the Oourt ought not to refuse it merely because 
the case has reached an advanced stage or that the 
transfer may entail expense and trouble to all con- 
cerned. [p. 321, col. 1.] 

Although s. 363, Criminal Procedure Code, make: 
itincumbeat on the Magistrate to record remarks} 
if any, as he may think material respecting the 
demeanour of a witness whilst under examination, 
it is quite a different thing to record a remark 
about the demeanour of the witness and to make or 
record a remark oropinion about the substance of 
the deposition of that witness. The parties are 
entitled to claim that, unless expressly provided to 
the contrary by law, the Magistrate shall not prce- 
judge their cases or form an opinion about the 
respective merits of their cases or about the 
depositions of the witnesses till they have been 
fully and finally presented to the Magistrate by 
Counsel, if any, in their concluding arguments and 
after the entire evidence has been recorded. Any 
opinion formed and expressed by the Magistrate at 
an earlier stage of the case is bound to be pre- 
judicial tothe party concerned. [p. 323, col. L] 

Proceedings under s. 476, Oriminal Procedure Code, 
when they relate to the merits of the statements 
made in Court by a witness if started before the 
close of the case, are calculated to seriously affect 
the case of the party who called him, as they are 
bound to frighten the remaining witnesses who 
must assume them as an indication of the treatment 
that they themselves are likely to receive if they make 
a similar statement in Oourt. [p. 323, cols, 1 & 2.] 

It is not so much the real mind of the Magistrate 
but the impression that is reasonably created in 
the mind of the accused by the remarks and conduct 
of the Magistrate that determines the question of 
transfer ofa case, [p. 323, col. 2.] 

An accused is entitled toclaim that no extraneous 
consideration such as his conduct of the defence or 
the application for transfer made by him should 
weigh with the Magistrate in judging of his guilt 
or otherwise and in determining the measure of his 
punishment. [p. 324, col. 1] 

Petition for transfer of the case from 
‘the Court of the Special Magistrate, 
Simla to some other Oourt of competent 
jurisdiction, — = E 

Mr. B. R. Puri, for the Petitioner. 
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Mr.C. H. Cardan Nvad, Government 
Advocate, for the Respondent. 

JUDGMENT.—These are four ap- 
plications under s. 526, Criminal Proced ure 
Code, for transfer of criminal cases pending 
against the applicants under ss. 420 and 
161/109, Indian Penal Oode, in the Court 
af Mr. P. O. David, Special Magistrate, of 
Simla and Delhi. The complaints were 
instituted at the instance of the Finance 
Department of the Government of India 
and the trials are so far advanced that 
the entire evidence for the prosecution 
and the defence has been recorded and a 
date is fixed forthe hearing of arguments. 
One, therefore, feels reluctant to order a 
transfer which might entail, considerable 
expense and trouble to the {Orown, the 
accused andthe witnesses. But if good 
grounds for a transfer are made out, the 
Court ought not to refuse if merely be- 
cause the cases have reached an ad- 
vanced stage or that the transfer may 
entail expense and trouble to all con- 
cerned. 

The accused in these cases are G.J. 
Piper, Sikandar Lal Puri, and Tara Ohand. 
They all alleged that owing to the attitude 
taken up by the Magistrate with regard 
to some of their witnesses and the con- 
sequent remarks made aud the threats 
held out by him to ths witnesses and 
the accused, they have reason to ap- 
prehend that the Magistrate is pre) udiced 
against them and, therefore, that they do 
not expect justice in his Court. It is 
alleged that on the 15th of September, 
1928, when Kesar Singh, a defence witness 
was being examined the Magistrate told 
him: tum jhuti gawahi de rahe ho (i. es 
you are giving false evidence), that on the 
Qist of September 1926, the Magistrate 
took up a very hostile attitude towards 
Kirpa Singh,a defence witness and after 
recording his statement, said to the de- 
fence Counsel in open Court “Dont you 
think he isa liar” and addressing the 
witness said: tum ne bahut zulm kia hai 
(probably meaning, “you have done a 
great wrong”) and finally bewaquy ka 
bachcha tum jhut bolte ho bhag jao (i. e, 
son ofå fool, you speak falsehood, run 
away) and then asked Sikandar Lal 
accused, whether he did not realizə his 
stupidity in bringing such witnesses. On 
the same day it was found that a defence 
witness, 7. e., the Manager Royal Typewriter 
Company, Delhi, had not been served 
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therefore, the. Magistrate addressing 
Sikandar Lal said: “if 1 find you give up 
the witness afterwards, I can tell you, I 
shall double your sentence if I find you 
guilty, I find that the defence has been 
playing thesetactics and I shall certainly 
take account of this fact when passing 
order”. itis alleged that on this threat 
being held out, the defence abandoned 
their remaining witnesses. Then on the 
24th of September 1928, the accused in- 
formed the Magistrate that he intended 
to move this Court for thè transfer of the 
cases from his Court and it is alleged that 
the Magistrate remarked: “It is most in- 
convenient for me, You must remember 
this is a double edged weapon’. It ison 
these grounds that the accused appre- 
hend that the Magistrate is prejudiced 
against them. 

Five affidavits have been filed in sup- 
port of the above allegation. Two are by 
the accused Sikandar Lal and Piper; the 
remaining three are by Jaswant Singh, an 
employee in the Legislative Department 
ofthe Government of India, Muhammad 


Zia, an employee of the Finance Depart- . 


ment of Government of India, and Silakhan 
Mal Seth, a Government pensioner of Simla 
respectively. All these affidavits are iden- 
ticaland fully support the allegations of the 
accused. 

The Magistrate has submitted an ex- 
planation, With regard to the incident of 


the 15th of September 1928, he states that | 


the allegations are not true “asfar as I 
can remember’; he says that a note on 
the record must: have been made if he had 
disbelieved the witness and as this has 
not been done, it is unlikely that he 
disbelieved him.. In view of the un- 
satisfactory and vague explanation of the 
Magistrate as to this incident and having 
regard to the definite allegations made 
by the five deponents in their affidavits, I 
must accept the accused’s version to be 
true. 

With regard to the incidents of the 2ist 
and the 24th of September, the Magistrate 
admits thatin substance he used the words 
imputed to him, but he states thatin the 
case of Kesar Singh after he had remarked 
to the defence Counsel “I think you will 
agree with me that the man isa liar” and 
after having spoken to the accused Sikandar 
Lalas alleged he called the witness Kirpa 
Singh before him after the day's proceed- 
ings in the case had been finished with a 
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view.toconsider the question of making a 
complaint against him for giving false 
evidence but on being questioned Kirpa 
Singh asked for forgiveness, it. was then 
that the Magistrate told him that” It was 
zulm forhim to speak a lie in Court” and 
it was on this occasion that he called Kirpa 
Singha“ bewaquf ka bachcha for laying 
himself open to prosecution in this way”. 
With regard to the incident relating to 
the Manager of the Royal Typewriter 
Company, the Magistrate admits that after 
some preliminary conversation he “pointed 
out to Puri that out of the 28 witnesses 
named by him in his list he had been 
giving up from Lto3at each hearing and 
this might be considered as savouring of 


deliberate intent to delay and that, if this — 


were found to be so, no Court could over- 
look such tactics, but would be bound, to 
take such conduct into account in awarding 
punishment, if it eventually found the 
accused to be proved guilty even to the 
extent of doubling the sentence”. The 
Magistrate says that this was purely an 
ba given by him for the petitioner's own 
good. 

Now, with regard to what happened on 
the 29th of September, 1928, the Magistrate 
admits that he did observe to the defence. 
Counsel that “transfer would be a double- 
edged weapon in this case”. He then 
goes on to explain what he meant by the 
“transfer being a double-edged weapon”. 

It would thus appear that, except with 
regard to the incident relating to Kirpa 
Singh, there is no substantial difference as 
to what was said by the Magistrate on the 
2lstand 24th of September. 
regard to Kirpa Singh the Magistrate merely 
differs from the accused as to the occasion 
on which the words complained of were 
used by him. I will assume that the 
version of the Magistrate is substantially 
correct as to these incidents. 

The question then is whether the above 
facts are sufficient to raise a reasonable 
apprehension in the mind of the accused 
that the Magistrate is prejudiced against 
them. In Gopal Singh v. Emperor 
learned Judge in Chambers of this Gourt 
transferred a case on the ground that the 
Magistrate started proceedings against a 
witness of the accused immediately after 
his statement had been recorded and 


before. the case against the accused had 
Ya. 


(1) 106 Ind. Cas. 456; A. IR. 1928 Lah. 180; 29 Or, 
L J.40; 9 A. I Or. R, 426. $ 


Even with - 


D, a. 
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been concluded witha view to file a com- 
plaint for giving false evidence under s. 
476, Oriminal Procedure Uode. It was 
held thas the action of the Magistrate was 
likely to create an apprehension in the 
mind of the accused that he had prejudg- 
ed the ease against him as the action 
under s. 476 amounted to an expression 
of opinion that the witness had given a 
false evidence. The learned Judge follow- 
ed a judgment of a Division Bench of 
the Oaleutta High Oourt in Golam Bari 
Gazi v. Yar Ali Khan (2) where a case 
was transferred from the Court of a 
Magistrate because he had made a remark 
at the close of the testimony of a witness 
‘as follows :—“ The witness falters and from 
his demeanour it appears that he has not 
told the truth”, Before me reference waa 
also made to a judgment of the Patna 
High Oourt in Sheodhari Rai v. Jhingur 
Rat (3) in which a transfer was ordered 
because ın the course of the examination 
of the prosecution witnesses, the Magis- 
trate trying the case had made observa- 
tions which went to show that he was not 
favourable to the prosecution. 

It is no doubt true, as contended by the 
learned Government Advocate, who appear- 
ed to oppose the application for transfer, 
that s. 863, Oriminal Procedure Oode, 
makes it incumbent on the Magistrate to 
record remarks, if any, as he may think 
material respecting tne demeanour of a 
Witness whilst under examination, but in 
my opinion it is quite a different thing 
to record a remark about the demeanour 
of the witness and to make or record a 
remark or opinion about the suvatance 
of the deposition of that witness, The 
parties are entitled to claim taat, unless 
expressly provided tu the contrary by law, 
the Magistrate shall not prejudge their 
cases or form an opinion about the respec- 
tive merits of their cases or. about the 
depositions of the witnesses till they have 
been fully and finally presented to the 
Magistrate by Counsel, if any, ia their 
concluding arguments and after the entire 
evidence has been recorded. Any opinion 
formed and expressed by the Magistrate’ 
atan eariier siage of the caseis bound to 
be prejudicial to the party concerned. Pro- 
ceediags under s. 476, Orimiaal Procedure 

(2) 86 Ind. Cas. 708; 29 0. W. N. 316; A.L R. 1925 
Oal. 480; 26 Or. L, J. 252, 


(3) 38 lad. Uas 943; 26 Or, L, J. 1219; A, I R. 192 
Pat, 818; T P.L, T, 49, , i 
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Code, when they relate to the merits of 
the statements made in Court bya witness, 
if started before the close of the case are 
calculated to seriously affect the case of 
the party who called him, as they are 
bound to frighten the remaining witnesses 
who must assume them as an indication 
of the treatment that they themselves are 
likely to receive if they make a similar 
statement in Court. 


I have considered the question whether 
as the learned Government Advocate 
urged, these were not really ill-advised 
and premature observations made by the 
Magistrate without properly weighing their 
import and, therefore, they didnot represent 
his finally considered opinion which would 
be formed after the arguments of Counsel 
have been heard. The remarks were 
certainly ill-advised and premature, but 
Iam unable to take the view which the 
learned Government Advocate wishes me to 
take of these incidents. It was on more 
than one occasion that the Magistrate ex- 
pressed his opinion about the testimony of 
the witnesses. His threat tothe accused 
regarding the sentence and the effect of 
his application for transfer is an indication 
of his attitude. towards them which at that 


‘stage appears to have become hositle. It 


is hardly necessary for me to observe that 
the use of the words “bawaquf ka bachcha” 
to one of the witnesses by „the Magistrate 
is indefencible but that would by itself be 
no ground forthe transfer of the cases. 
At the same timeit must be taken into 
consideration along with the other in- 
cidents, 


Be that as it may, even if I assumed 
that the Magistrate’s remarks were hasty 
and did not represent his real and con- 
sidered opinion of the case ofthe accused 
and that his threats about the sentence 
were not intended to be made seriously 
and that by describing an application for 
transferas a double-edged weapon the 
Magistrate meant something else than was 
understood by the accused, though I feel 
that I would be assuming too much under 
all the circumstances disclosed, it is not so 
much the real mind of the Magistrate that 
dstermines the question but itis the im- 
pression that is reasonably created in the 
mind of the accused by the remarks and 
the conduct of the Magistrate. in this 
respect, Icanaot do better than quote 
the following remarks from the judgment 
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of the learned Chief Justice in Amar Singh 
v. Sadhu Singh (4), 

“Itis at the same time clear that in deal- 
ing with an application for transfer what 
the Court has to consider is not merely the 
question whether there has been any real 
bias inthe mind of the presiding Judge 
against the applicant, butalso the further 
question whether incidents may not have 
happened which though they may be 
susceptible of explanation and may have 
happened without there being any real 
bias in the mind of the Judge, are never- 
theless such as are calculated to create in 
the mind of the applicant a justifiable ap- 
prehension that he would not have an 
impartial trial. Asobserved by Lush, J.,in 
Serjeant v. Dale (5), the law has regard, 
notso much perhaps to the motives which 
might be supposed to bias the Judge, as 
to the susceptibilities of the litigant 
parties, One important object, at all events, 
is to clear away everything which might 
engender suspicion and distrust of the 
tribunal, and so to promote the feeling of 
confidence in the administration of justice 
which is essential to social order and 
security.” 

Applying the above test to the facts of 
this case I have no doubt that the accused 
havea reasonable apprehension that they 
willnot befairly dealt with by the Magis- 
trate. They are entitled to claim that if 
they are found guilty they should be punish- 
ed for the offence committed by them and 
having regard to all the circumstances 
under which it was committed, and they are 
equally entitled to claim that no extraneous 
considerations such as their conduct of the 
defence or the applications for transfer 
made by them should weigh with the 
Magistrate in judging of their guilt or 
otherwise andin determining the measure 
of their punishment. Yet this is the threat 
that they reasonably apprehend has been 
held out to-them by the Magistrate. 

The learned Government Advocate com- 
menced his arguments by stating that the 
attitude of the Magistrate was in fact 
unduly favourable to the accused and 
unfavourable to the prosecution, in so 
much that in recording the statement of 
some of the defence witnesses the Magis- 


(4) 86 Ind. Cas. 709; 6 Lah. 396; 2 Lah. Cas, 28; A. 
1. R.1925 Lah. 361; 26 Or. L. J. 853; 7 Lah. LJ. 


241, 
we (1877) 2 Q. B-D. 558; 46 L. J Q. B. 781; 37 L. T. 


SIKANDAR LAL PURI V, BMPEROR: - 


“113 I. O. 1928 


trate scratched out the statements made bY 

them earlier in the cress-examination when 
such statements had been contradicted by 
the prosecution by documentary evidence. 
As an instance-of this he read out the 
statement of a witness who had made a 
different statement earlier but when the 
Orown Counsel confronted him with some 
documents he admitted that what he had 
stated before was stated under some mis- 
apprehension. The Magistrate instead of 
recording his statement as given later 
scratched out the earlier statement and 
substituted therefor for the one made later. 
This of course isan inexcusable irregularity 
and no Magistrate who knows his work 
ought to be guilty of it. The learned 
Goverment Advocate stated that those 
concerned with the prosecution of the 
cases in the Court below were not satisfied 
with the conduct of the cases by the 
Magistrate, and thata transfer would be 
advantageous to the prosecution but he 
could not ask for one. The result is 
that before me both the Government 
Advocate and the Counsel for the accused 
adversely criticised the impartiality of the 
Magistrate and his grasp of proper 
procedure and the correct rules of evidence. 
The cases are important both from the 
point of view of the prosecution and the 
accused and it is desirable that they should 
be heard by a more competent Magistrate 
in whom beth parties have confidence. 

I, however, felt reluctant to transfer the 
cases at this stage, but Mr. B R. Puri, who 
appeared fer the applicants, stated that 
if the cases were transferred his clients 
would not ask for de novo. trials under 
s. 350, Criminal Procedure Code, but that 
they would only ask that two witnesses for 
the defence be examined i. e. the Manager. 
of the Royal Typewriter Oompany and 
one Mr: M. C. Mehta. This would obviate 
the difficulty that I felt in transferring 
these cases at this stage. The prosecution 
is not entitled to claim a de novo trial, but 
a discretion is given to the Magistrate 
under s. 350 to act either on the evidence 
recorded by his predecessor or partly record- 
eel his predecessor and partly by him- 
self, 

In view of what I have stated above, I 
consider that these are cases in which a 
transfer is desirable in the interests of 
justice. I have considered the question of 
the place where the cases should now be 
heard, The Government of India are about 
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to move to Delhi soon. I think it will, 
under the circumstances, be convenient 
and less expensive both to the prosecution 
and the accused if the cases are heard in 
Delhi. I accordingly withdraw the cases 
from the Court of Mr. P. O. David, Special 
Magistrate, and transfer them to the Oourt 
of Mr. P., J. Anderson, Additional District 
Magistrate, Delhi, I do not think that 
there is any question as to the jurisdiction 
of Mr. P. J. Anderson to try these cases, 
but if there is any such question, I have 
no doubt that the Government will issue 
the necessary notification conferring the 
requisite powers on him. With the excep- 
tion of recording the statements of the 
Manager, Royal Typewriter Co. and Mr. M. 
O. Mehta, if the: accused so desire, the 
Magistrate shall not hold a de novo trial at 
their instance. I do not, of course, wish to 
fetter the discretion of the Magistrate under 
s. 350 of the Criminal Procedure Code, to 
recall any witness whose evidence which 
has already been recorded he may find 
himself unable to follow ‘or whom he may 
desire to call or recall. 


R L. Petition granted. 


ponen 


MADRAS HIGH COURT, 
Crim1naL Revision Oase No. 1056 or 1927. 
Oriminat Revision Petition No, 947 
oF 1927, 

July 24, 1928. 

Present :—Mr. Justice Curgenven 
SUBRAMANTA IY BR—Aoccuszp— 
PETITIONER 
versus 
EMPEROR—Oppostre PARTY, 

Criminal Procedure Code (Act V of 1898), s. 428— 
Additional evidence, admission of, by Appellate Court. 

Section 428, Oriminal Procedure Code, does not 
preclude an Appellate Court from admitting additional 
evidence in orderto ascertain the value of statements 
made by a defence witness, or limit the application of 
the section to the reception of mersly formal evidence. 


Varadarajulu Naidu v. Emperor (1), distingu- 
ished, 

Petition, under ss. 435 and 439 of the 
Code ef Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Sub-Divisional Magistrate, 
Ramnad,in Criminal Appeal No. 36 of 1927 
preferred against that of the Court of the 
Second Class Magistrate of Aruppukottah, 
in ©, O. No. 572 of 1926. 
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Messrs. K. S. Jayarama Iyer, and T. S. 
Srinivasa Ayyar, for the ‘Petitioner. 

Mr, K. N. Ganapathi,for the Public Pro- 
secutor, for the Orown. 


ORDER.—The petitioner was convict- 
ed of an offence under s. 323, Indian Penal 
Code, by Sub- Magistrate of Aruppukottah 
and sentenced to pay a fine ef Rs. 10, The 
conviction and sentence have been upheld 
on appeal by the Sub-Divisional Magis- 
trate, Ramnad. I propose to consider first 
whether there are grounds for revising 
the trial judgment, and then whether the 
appellate judgment is open to exceptionin 
revision. 


The trial judgment is attacked upon two 
grounds (a): the learned Sub-Magistrate 
gave an unsustainable reason for disbeliev- 
ing D. W's. Nos.1 and 7, and (b) evidence 
ofa conversation between the accused and 
the Sub-Magistrate alleged to have occurred 
on 9th November 1926, was excluded. I 
can see little substance in point (a), The 
Sub-Magistrate states that D. W. No. 7, 
the proprietor of the motor car which in- 
jured the complainant’s son was interested 
in the motor accident case and so naturally 
denied having paid any money, Thatisa 
faircomment upon the evidence. It may 
be going rather far to say that his admis- 
sion would make him criminally liable, 
though indeed sucha belief would not be 
unreasonable in the witness, and it would 
be quite natural to wish to suppress an 
attempt at composition, as an acknowledg- 
ment of at least civil liability, As regards 
point (b), the defence case is that the 
accusedwho is a Village Munsif was on 
the 9th November questioned by the Sub- 
Magistrate, in the presence of the Circle 
Inspector, about his omission to report the 
accident. On the ground that the Sub- 
Magistrate’s evidence was needed upon 
this point, an application for transfer 
was presented tothe District Magistrate. 
The learned District Magistrate seems to 
have misapprehended the purpose of this 


‘ application, which was clearly enough 


stated in para. 8 of the petition, and 
rejected the application on the ground 
that there was no sufficient reason to fear 
bias on the part of the Sub-Magistrate. In 
view of the action I propose to take, I do 
not wish to say anything which might be 
used by the one side or the other, as to the 
effect upon the case of assault, of either this 
alleged conversation or of a connected 
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matter,—the genuineness of Wx. I. It was 
open to the petitioher,as soon as the Dis- 
trict Magistrate's adverse order was passed, 
to come up to this Court with an applica- 
tion for transfer; and hisomission to do 80, 
in my view. disentitles:him now to ask for 
revision upon this ground. Nor have I 
any material in the -shape of affidavit or 
otherwise upon which to conclude that 
any evidence which the Oircle Inspector 
who wasa defence witness, might give 
upon this topic was excluded. [ donot 
think, therefore that there are grounds for 
revising the trial judgment. 


Coming now tothe appellate judgment 
the main point takenis thatthe learned 
Sub-Divisional Magistrate deemed it neces- 
sary to take additional evidence under 
s. 428 of the Code of Criminal Procedure, 
further examining as a Oourt witness, the 
Circle Inspector who had already deposed 
asa defence witness and that that course 
was in the circumstances unjustified. The 

learned Sub-Divisional Magistrate gives 
` his reasonsin his judgment for taking 
this additional evidence—the Sub-Magis- 
trate had failed to ascertain what informa- 
tion the accused had given against P, W, 
No. 2's son, who is a constable, and when 
his report against P. W's. Nos. 2 and 4 was 
made, Itis urged that these are not such 
points as an Appellate Court is entitled to 
elucidate by the reception of further evi- 
dence. The suggestion 
think itis groundless, that there was an 
expectation that the additional evidence 
would proveunfavourable to the accused, 
On the other hand, sofar as appears, there 
was nothing to show that it would not 
afford a demonstration of the alleged 
grounds of hostility between P. W's, Nos. 2 
and 4 on the one side and the accused on 
the other. There is certainly, nothing in 
the terms of s, 428, Oriminal Procedure 
Code, to preclude an Appellate Court from 
endeavouring by this means to ascertain 
the value of statements made by a defence 
witness orto limit the application of the 
section to the reception of ‘merely formal 
evidence, which in the peculiar circum- 
stances dealt with in Varadarajulu Naidu 
v. Emperor (1) was all that the learned 
Judges who decided that case felt justified 
in approving. Nor, having regard to 
the difference in language, are the deci- 


(1) 51 Ind. Cas, 343; 42 M. 885; 20 Or. L, : 
M.L. J. 81; (1919) M, W. N. 669, r.L. J. 455/37 
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sions passed under the corresponding pro- 
vision in the Civil Procedure Code (O. XLI, 
r. 27) any trustworthy guide. I cannot, 
therefore accept the objection that, in 
principle,the Appellate Court exceeded the 
discretion vested in it by taking this addi- 
tional evidence. 

There is, however, one respect in which 
the learned Sub-Divisional Magistrate has 
failed to take note of the evidence, and a 
consideration of which might have led 
him toa different view of the attitude of 
P. W. No, 2. Thisis nothing less than 
an admission by P. W. No. 2 himself that 
his son was transferred at the accused’s 
instance. {cannot say that the failure to 
take this admission into account may not 
have ledthe Appellate Court to place a 
false value upon this witness’s evidence, 
tosay nothing of the evidence of the 
Circle Inspector, and so have vitiated the 
finding. I feel compelled upon this ground 
to set aside the judgment in appeal as 
not being based upon all the material 
evidence in the case. For the reasons that 
Ihave given, I do not go further and 
direct the exclusion of the additional evi- 
dence taken. The appeal will be re-heard 
and disposed of by a Magistrate other than 
the Sub Divisional Magistrate whose judg- 
ment has been set aside, should that officer 
beincharge ofthe same Oourt when the 
appeal comes on for hearing. 

Y.N. Y. 

Petition allowed; 
Case remanded, 


OUDH CHIEF COURT. 
OriminaL Rergrence No, 42 or 1928, 
November 30, 1928. 

e Present:—Mr Justice Pullan. 
LAOQHHMI NARAIN AND ANOTHER 
AccUSED—APPLICANTS 
VETSUS 
EMPEROR—ComprainanT-OPPoOsitTE 
— PARTY. 

Criminal Procedure Code (Act V of 1898), 3. 190 (c) 
—District Magistrate sending matter to Sub-Divisional 
Magistrate for inquiry and vreport—Sub-Divisional 
Magistrate reporting that offence of thefthad been 
committed—District Magistrate ordering . Sub Divi- 
sional Magistrate to try case himself—Legality of 
trial. 

Where amatter was brought to the notice of a 
District Magistrate and the latter sent the matter to - 
the Sub-Divisional Magistrate for an inquiry and 
report withthe result that the Sub-Divisional Magis- 
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trate reported that an offence of theft had been com- 
mitted, and the District Magistrate ordered the Sub- 
Divisional Magistrate to try the case himself : 


Held, that it was the Sub-Divisional Magistrate, 
and not the District Magistrate who took cognizance 
ofthe case unders.190 (c) ofthe Code of Criminal 
Procedure, and thatthe accused should be given an 
opportunity to be tried by a different Magistrate. 

Reference made by the Sessions Judge, 
Rae Bareli. 

Mr. J. Jackson, for the Applicant. 

Mr. H. K Ghose, the Government Pleader, 
for the Opposite Party. 


JUDGMENT.—This is a Reference 
made by the Sessions Judge of Rae Bareli 
for setting aside the conviction in a case 
of petty theft. The learned Sessions Judge 
has expressed at length his opinion 
that the proceedings were illegal. 
The matter was brought to the notice of the 
District Magistrate by the Settlement Officer 
who, as such, was not using Magis- 
terial powers. The District Magistrate 
then sent the matter to the Sub-Divisional 
Magistrate for an inquiry and report. The 
latter made an inquiry and reported that a 
certain tree had been cut down by one 
Jadunath and that al case should be 
instituted. Thereupon the District Magis- 
trate ordered the Sub-Divisional Magis- 
trate to try the case himself. The view 
taken by the Sessions Judge is that, as the 
Sub-Divisional Magistrate took cognizance 
of the case under s. 190 ‘c) ofthe Code of 
Oriminal Procedure, he should have given 
the accused an opportunity to be tried by 
- a different Magistrate. Not only the Sub- 
Divisional Magistrate did not do this, but he 
refused the application of the accused to 
have the matter transferred to -another 
Court and the District Magistrate confirmed 
this view on the erroneous finding that 
he himself had taken cognizance of the 
case and not the Sub-Divisional Magistrate. 
Icannot understand what case it was of 
which the District Magistrate took cogni- 
zance. It cannot have been any case set 
up by the letter of the Settlement Officer 
because, if it be held that that letter was a 
complaint at all, it was a complaint 
against another person, not Jadunath 
whose trial was ordered. It appears to me 
that when the matter was given over to 
the Sub-Divisional Officer for inquiry and 
he after inquiry decided that the case 
should proceed, it was he, and nobody 
else, who took cognizance of the case. 
That being so I agree with the learned 
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Sessions Judge that the case should have 
been tried in another Court and I cannot 
hold, as I have been requested to hold 
by the Crown, that the accused were not 
prejudiced by the fact that the case was 
tried by the Magistrate who had made 
an inquiry into it, Apart from this there 
were several other irregularities, in par- 
ticular the failure of the Magistrate to 
summon the Settlement Officer as a witness 
for the defence. If, as he said, the com- 
plainant told him that the tree was cut 
by one Lachhmi Narain it would be a 
strong point in the defence of Jadunath 
who has now been accused of this offence. 
The reasons given by the Magistrate for 
not calling the Settlement Officer are quite 
inadequate and his suggestion that the 
Settlement Officer did not understand 
Hindi is gratuitous. In any case it was 
a matter which the Settlement Officer 
should have been able to depose to himslf. 
The learned Sessions Judge has suggested 
a retrial, but considering that the subject 
of the dispute is a single babul tree, I am 
of opinion that the matter has gone far 
enough, and that no good object would 
be served by having this petty case tried 
again by another Magistrate. I, therefore, 
accept the Reference and order that the 
conviction be quashed and the sentence 
sət aside, 


G. H. Reference accepted, 


LAHORE HIGH COURT. 
ORIMINAL Ruviston Oase No. 303 oF 1928. 
` May 18, 1928. 

Present :—Mr. Justice Jai Lal. 
GHULAM MOHAMMAD 
—APPELLANT 
versus 
Musammat GHULAM FATIMA— 

; : RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 488—~ 
Maintenance order against husband's father, legality 

f 
“An order of maintenance of a wife under s. 488, 
Oriminal Procedure Code, cannot be passed against 
the father of the husband. ; 

Case reported by the Sessions Judge, 

Mian wali, with his No. 13- H of 23rd January, 
1928. 
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REPORT.-—The accused, on conviction 
by Mian Ude Chand, exercising the powers 
ofa Magistrate of the First Class in the 
Mianwali District, was eentenced, order- 
ing him to yay Rs. 8 per mensem for 
her maintenance by order dated 31st 


October, 1927, under s. 488 of tbe 
Indian Penal Code, to Musammat Ghulam 
Fatima. 


Musammat Ghulam Fatima who is about 
20 years old brought a complaint for 
maintenance under s. 488, Oriminal 
Procedure Code, against her husband, who 
is a weakling and is about 14 or 15 years 
old, The Magistrate remarked ‘Disparity 
of the ages of the parties appears to be the 
real cause of dispute between them” but 
said at the end that “she might possibly 
be anxious to get a divorce , but she does 
not state so and says that she wants to be 
suitably treated by her husband and given 
board and lodging. Her husband and 
father-in- law are men of ordinary means. 
Fault I findlies much with the husband and 
his father. I order them to pay Rs. 8 per 
mensem as maintenance to the complainant 
for her maintenance up to the time the 
husband settles her with him in a kotha 
separate from his father, and keeps and pro- 
vides her food and clothing.” _ 

Tsubmit the record to the High Oourt 
with the recommendation that this order 
be set aside as the order of maintenance 
against the husband's father is not warrant- 
ed by law. Section 488, Oriminal Pro- 
cedure Code, does not empower a Magistrate 
to passan order of maintenance against 
any one except the husband [vide Emperor 
v, Miran (1) and Emperor v. Waryam Singh 
(2)). The husband's version was that 
Musammat Fatima was a woman of loose 
character and wanted a divorce. The com- 
plainant’s witnesses tell different stories 
as to why the husband refuses to maintain 
his wife. Suleman and Muhammad Khan 
blame the husband's so-called step-mother 
while Sayyad Ahmad Shah and Abdullah 
Khan blame his father. The Sub- 
Inspector's evidence evidently does not 
help either side. The boy isa minor and 
isliving with his father and I am not 
satisfied from the evidence on the record 
that the husband having sufficient means 
neglected or refused to maintain his wife. 


(1) 26 P. R. 1903 Or.; 26 P, L. R. 1904;1 Cr. L. J. 


($) 25 Ind, Cas, 329; 12 P R, 1914 Or; 245 P. L, R. 
1914; 15 Or. L. J, 577. 
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If this recommendation - is not accepted: 
the Magistrate be directed to passa legal- 
order against the husband only. 

Mr. Nur Muhammad, for the Appellant. 

ORDER.—I agree with the opinion of 
the learned Sessions Judge that an order 
of: maintenance under s. 488-of the. 
Oriminal Procedure Code cannot be passed 
against the father of the husband. To. 
that extent, therefore, ihe order of the 
Magistrate is illegal. 

With regard to the order against the. 
husband, it appears that the Magistrate 
has not directed his mind to the circum- 
stance under which an order of mainten- 
ance can be passed against him or tothe 
reasonson which such an order can be’ 
refused, ‘ 

I set aside the order of the Magistrate 
and send the case back to him with direc- 
tion to proceed with the application under 
s. 488 as ifit had been made against the 
husband alone, and to pass a proper order - 
by hearing both parties. 


R. La Order set aside, 


CALCUTTA HIGH COURT. 
ORIMINAL ADMITTED APPEAL No. 295 or 1928, 
August 7, 1928. 
Present:—Justice Sir Charu Ohunder Ghose, ° 
Kr., and Mr. Justice Jack: 
SADARAT SHEIK AND orarrs— 

AcousED—APPELLANTS 
versus 
_ EMPEROR—Responpenr. 

Criminal Procedure Code (Act V of 1898), s. 276 
proviso—Jury trial—Deficiency in Jurors Persons 
not present in Court asked to come to Court and chosen 
as Jurors—Legality of trial. 

Persons who are not present in Court cannot be 
asked t8 come to the Court for the purpose of being 
called to serve as Jurors and then chosen to serve 
as 3 urors. 

our out of 10 persons summoned as J 
attended Court. Two out ofthe four we ed 
to. The Judge thereupon asked certain persons 
who were not present in Court to come to Court 
for the purpose of being called to serve as Jurors 
and chose them as Jurors: 

Held, that the trial was illegal as the Jury was not 
empanelled in accordance with law, 

Oriminal appeal against an order of 
the Additional Sessions Judge, Maldah, 
dated the 15th March, 1928. 

Babus: Sures Chandra Taluqdar and Pro- 
bodh Chandra Kar, for the Appellants, 
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Mr. Khundkar, Deputy Legal Remem- 
brancer, and Babu Anil Chandra Roy 
Chowdhury, for the Crown. 

JUBGMENT.—In this case an ob- 
jection has been taken to the empanell- 
ing of the Jury. That objection and the 
grounds thereof will appear from the affi- 
davit of one Hazarat Mandal filed on 
behalf of the appellents. 

It appears that four out of ten persons 
summoned attended the Court. Two out 
of the-four persons were objected to. There- 
upon certain persons not present in Court 
were asked to come to Oourt for the 
purpose of being calléd to serve as Jurors, 
This course which has been adopted by the 
learned. Judge is objected to on behalf 
of the appellant as being one not inac- 
cordance with the proviso contained in 
B. 276 of the Oode of Oriminal Procedure 
and in support of that contention our 
attention has been drawn to the judgment 
of this Court in Mohammad Sagir-ud Dinv. 
Emperor (1) decided on the 23rd March, 
1927, We think that the objection must be 
allowed: The persons who were asked 


to attend were not -persons present in. 


Court and that being. so, they could not 
be chosen to serve as Jurors in the manner 
adopted by the learned Judge. 

The result, therefore, is that the con- 


viction and sentence are set aside and the 


case is sent back for re-trialby a Jury 
to ba empanelled-in accordance with law. 

A copy of the judgment ofthis Court 
in Mohammad Sagir-ud-Din v, Emperor (1) 
will be forwarded to the learned Judge for 
his information and guidance. 

(1) 113 Ind, Oas. 280; A. I. R. 1928 Oal. 551. 

4. A Appeal allowed; 

i a - Case remanded. 


PATNA HIGH COURT. 
“ORIMINAL Appgan No, 42 or 1928, 
July 17, 1928. 

Present :—Sir Courtney-Terrell, Kt.,Ohief 
Justice, and Mr. Justice Macpherson. 
RATTAN DHANUK AND OTHERS— 

Acousep —APPELLANTS 
Versus 
EMPEROR—RESPONDENT. 


Approver—Conviction on uncorroborated evidence of 
accomplice, legality of- Evidence Act (I of: 1872), 
ss. 114, illus. (b), 138, 134, - - 


RATTAN DHANUK ?, EMPEROR, 
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Though -in actual, practice the uncorroborated 
testimony of an accomplice will generally be in- 
sufficient to bring home an offence to an accused person, 
there is no rule of law that the uncorroborated 
testimony of an accomplice is necessarily insufficient 
to establish a charge against an accused. [p. 33], col. 
2 


Por Courtney-Terrell, C. J.—The evidence of an ap- 
prover does not differ from the evidence of any 
other witness save in one particular respect, namely, 
that the evidence of an accomplice is regarded 
ab initio as open to grave suspicion. Accordingly, 
if the suspicion which attaches to the evidence of 
an accomplice be not removed that evidence should 
not be acted upon unless corroborated in some 
material particular, and, ifthe suspicion attaching 
to the accomplice’s evidence be removed then that 
evidence may be acted upon even though uncorroho- 
rated and the guilt of the accused may be es- 
tablished upon that evidence alone. Tp. 330, cols. 
1&2.) : : 

In view of the rule according to which the evi- 
dence of an accomplice must be regarded with grave 
suspicion it is the practice, amounting almost to a 
rule of law, thata Jury must be warned expressly 
of the danger in accepting the uncorroborated evi- 
dence of an accomplice and if the warning ig 
omitted a conviction based upon such uncorroho- 
rated evidence must be set aside. [p. 330, col. 2.] 

In the case where there are several accused, 
corroboration is required with respect to the guilt 
of each individual accused, that is to say, the fact 
that the evidence of the accomplice is corroborated 
as to certain of the accused does not amount to 
corroboration of the evidence as regards the guilt of 
the other accused. [ibid] | 

In dealing with the requirement as to corrobora- 
tion, one is ex hypothesi dealing with the case in 
which the presumption of suspicion attaching to the 
accomplices evidence has not been removed. In 
cases where the tribunalis satisfied for good reason 
that the evidence of the accomplice is truthful the 
tribunal is under no obligation to demand corrobora- 
tion. [ibid] i 4 

In order to ascertain whether the evidence of the 
accomplice is trutbfuland, therefore, exempt from 
the requirement of corroboration, the tribunal should 
apply intrinsic as well as extrinsic tests, but, if 
having applied these tests, it comes to the conclusion 
that the accomplice is a truthful person the accom- 
plice then becomes an ordinary witness, s.134 of the 
Evidence Act becomes operative and the tribunal 
mayproseed to conviet upon his evidence alone. Libid.] 

Per Macpherson, J.—When a tribunal is invested 
py Statute with a discretion without any indication 
of the grounds upon which the discretion is to be 
exercised, itisa mistake fora superior tribunal to 
lay down any rules with a view to indicating the 
particular grooves in which the discretion should 
run. [p. 332, col. 2.] n A 

-Griminal appeal against a decision of the 
Additional Sessions .Judge, Bhagalpur, 
dated the 19th January 1928, 


Gir Sultan Ahmad, Government Advocate, 
for the Orown. 
JUDGMENT, 
Courtney Terrell C. J,—This isa 
Jail appeal and the eleven accused persons 
are not represented. We have, however, 
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carefully scrutinised the judgment and 
we find that there is a point of law to 
be considered on behalf of six of the 
accused. 

The eleven persons were tried before the 
Additional Sessions Judge at Bhagalpur 
and assessors under s. 396 of the indian 
Penal Code. The dacoity in which they 
are said to have taken part was committed 
at the house ofone Bachi Mandal on the 
evening of the 28th January, 1927. The 
principal evidence against the accused per- 
song andtheonly evidence as regards six 
of them isthe testimony of an approver, 
one Lachmi Banter, who made a lengthy 
confession and gave evidence before the 
Court. Astofiveof the accused persons 
the evidence of the approver has been 
amply corroborated and the question arises 
whether the Sessions Judge rightly con- 
victed the remaining six on the uncor- 
yoborated evidence of ths approver. 
Section 184 of the Evidence Act lays down 
that no particular number of witnesses 
shall in any case be required for the proof 
of any fact and s. 133 provides that 

“An accomplice shall be a competent 
witness against an accused person, anda 
conviction is not illegal merely because it 
proceeds upon the uncorroborated testimony 
of an accomplice.” 


With the aid of the learned Government 
Advocate we have considered the effect of 
these sections which merely state in codified 
form the English Common Law rule of 
evidence and have examined numerous 
cases, English and Indian, witha view to 
ascertain the principles upon which the 
Court applies these rules. In my opin- 
ion the principles may be stated as 
follows:— 

(a) The evidence of an approver does not 
differ from the evidence of any other 
witness save in one particular respect, 
namely,. 

(b) that the evidence of an accomplice is 
regarded ab initio as open to grave sus- 
picion. Accordingly, 

(c) if the suspicion which attaches to the 
evidence of an accomplice be not removed 
that evidence should not be acted upon 
unless corroborated in some , material 
particular, and, 

(d) if the suspicion attaching to the ac- 
complice’s evidence be removed then that 
evidence may be acted upon even though 
uncorroborated and the guilt of the accused 


RATTAN DHANUK Y. EMPEROR, 


113 I. O. 1928 


may be established upon that evidence 
sone. 

n view of the rule according t i 
the evidence fof an accomplice e i 
regarded with grave suspicion it is the 
practice, amounting almost to a rule of 
law, that a Jury must be warned express- 
ly of thedangerin accepting the uncor- 
roborated evidence of an accomplice and 
ifthe warning is omitted a eonviction 
based upon such uncorroborated evidence 
must be setaside. Andinthe case whera 
there are several accused, corroboration is 
required with respect to thé guilt of each 
individual accused, that is to say, the fact 
that the evidence of the accomplice is 
corroborated as to certain of the accused 
does notamount to corroboration of the 
evidence as regards the guilt of the other 
accused. It must be remembered, how- 
ever, that in dealing with the requirement 
asto corroboration, one is ex hypothesi 
dealing with the case in which the pre~ 
sumption of suspicion attaching to the ac- 
complice's evidence has not been removed 
In cases where the tribunal is satisfied for 
good reason that the evidence of the 
accomplice ` is truthful the tribunal is 
under noobligation to demand corroboration 

Now in order to ascertain whether the 
ovidence of the accomplice is truthful and 
therefore, exemptirom the requirement of 
corroboration the tribunal should appl 
intrinsic as well as extrinsic tests bal KA 
having applied these tests, it comes to the 
conclusion that the accomplice is a truthful 
person the accomplice then becomes an 
ordinary witness, s. 134 becomes operative 
and the tribunal may proceed to convict 
upon his evidence alone. In any circum- 
stancesit will be seen that the acceptance 
of the uncorroborated testimony of anac- 
complice must be an exceptional one and 
in India where special care is needed in 
scrutinising the evidence of witnesses in 
general and of accomplices in particular 
such a case will he even more exceptional 

To hold as a general principle that 
the evidence of an accomplice cannot be 
accepted without corroboration would be 
to ignore not only the precise worda of 
s, 133 but the whole course of established 
practice of which that section is a sum- 
marised statement. There is a tendenc 
on the part of Tribunals to imagine that 
the rules of evidence are of a transcendental 
character with some ulterior sanction other 
than the practical exigencies of the adminig-- 
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tration of justice. The rules of evidence are 
' really nothing more than rules ef practical 
convenience. It is true that there are 
some rules which have their origin in 
questions of policy and in such ~cases the 
rule takes the form of a specific enact- 
ment by the Legislature forbidding the 
Court to take into consideration certain 
specified matters, but the uncorroborated 
evidence of an approver does not fall in 
this class and indeed in this country by 
s. 133 expressly excluded from that class, 
This question. may be again viewed from 
another standpoint, Oourts of Justice being 
concerned with practical decisions de- 
mand proofin conformity with practical 
Standards. There is no such thing as 
absolute proof of the existence of any 
past event. 
fixed by the requirements of practical 
safety in the light of common ex- 
perience, of action founded upon the 
state of belief induced by the evidence. 
To require invariable corroboration of 
an approver would create a standard of 
proof which might plunge the work of 
the Court andthe detection of crime 
into futility especially in the case of 
the crime of dacoity where detection of the 
individuals concerned is amatter of great 
difficulty and the crimeitself is very common 
and very grave. ; 
` The learned Sessions Judge whose judg- 
ment we have carefully studied together 
with the confession of the accomplice and 
his evidence given in open Court appears 
to have been fully aware of the principles 
1 have stated above and to have applied 
them with special care. He examines the 
intrinsic character of the evidence in order 
to ascertain whetherit exhibitsany discre- 
pancies. The story as told by the approver 
has an air of inherent probability. His 
account of the dacoity is told in great detail 
and is consistent throughout. The desctip- 
tion of the site is accurate as is also the des~ 
cription of the house and rooms entered and 
issuch as would bedifficult for a person who 
had not seen them to acquire from others, 
Where the story isinconflict with theaccounts 
given by other witnesses there are excellent 
reasons stated by the learned Judge for 
believing in every case of discrepancy that 
itis the other witness who is making a 
mistake or telling an untruth rather than 
the approver. There is no evidence of any 
enmity between the approver and the other 


accused and his story was notin the least 
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shaken by cross-examination. There is 
moreover the fact of the corroboration of the 
approver’s story with regard to the guilt of 
the five accused first mentioned. This fact 
while not amounting to corroboration of the 
approver’s evidence as to the remaining six 
accused may nevertheless be properly taken 
into account as one of the considerations 
pointing to the conclusion that he is a 
witness of truth. There is a further 
confirmatory element of great importance. 
Until the approver was apprehended and 
gave his account the Police had in mind a 
theory of the series of events which had 
taken place and of the persons concerned 
which the evidence of the approver failed 
to support. Had the approver been tutored 
by the Policeit is unlikely thatthe differences 
and omissions would not have been supplied 
by the Police. Finally it must be remem- 
bered that the defence called no evidence to 
contradict the story told by the approver, 
The learned Additional Sessions Judge 
moreover saw the approver and heard him 
give evidence and obtained the impression 
from his demeanour that he ought to be 
believed. In my opinion the learned Sessions 
Judge in applying these intrinsic and 
extrinsic tests to the evidence of the approver 
was acting with the degree of caution required 
by the general practice of all British Courts 
and moreover observed with care the special 
conditions presented by Indian conditions 
and by the circumstances of this case, He 
has rightly accepted the evidence of the 
approver and the convictions and sentences 
should not be disturbed. The appeal must 
be dismissed. 

Macpherson, J.—I agree. No doubt 
in actual practice the uncorroborated testi- 
mony of an accomplice will generally be 
insufficient to bring home an offence to an 
accused person. The law on the point, 
however, as laid down in es, 4, 114, 133 
and 134 of the indian Evidence Act gives 
no countenance to the contention that the 
uncorroborated testimony of an accomplice 
is necessarily insufficient to establish acharge 
against an accused. The high artificial 
value accorded by English Law to thedoctrine 
that an accomplice is unworthy of credit un- 
lesshe be corroborated in material particulars 
is not reproduced in that enactment. On 
the contrary, it is ins. 114, to whichit i 
appended as illustration (b), definitely 
designated amaxim, sothat the courts are 
subject to no technical rule on the subject, 
Indeed the Courtis thereenjoinedin consider- 
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ing the applicability of such maxims to the 
particular case ynder decision to have regard 
tosuch facts as are set outinexamplescited, in 
each of which it is at least suggested that the 
maxim is inapplicable. Ofthe nine presump- 
tions of English Law set out as illustrations 
and designated maxims, illustration (b) is 
the only one to which more than one such 
example is appended. Manifestly, therefore, 
there is no conclusive presumption against 
the testimony of an accomplice even when 
uncorroborated in material particulars. 
Indeed so far from being enjoined to make 
such a presumption in allcases the Court is 
not evenempoweredtodo so. In considering 
whether to apply or not to apply the maxim 
itis incumbent on the Court to exercise a 
judicial discretion and to have regard to the 
facts of the particular case. Thereafter if it 
declines to make the presumption it will call 
for proof. If it makes the presumption then 
unders. 4 it isa rebuttable presumption 
that is, the Court will regard the ‘fact’ as 
proved unless and until it is disproved. — 

It is in practice that the difficulty arises. 
It is often met by simply treating the 
rebuttable presumption, which it is discre- 
tionary to make, as conclusive and restricting 
the further enquiry to considering whether 
the testimony of the approver or other 
accomplice is corroborated in material 
particulars as to the occurrence and as 
to the participation therein of each indi- 
vidual accused. Such a course has not 
infrequently received approval in judicial 
expressions of opinion evoked by the 
peculiar circumstances of the case in which 
they arose and it doubtless secures the 
‘safety’ at which it aims, but it does so 
only by jettison of the statutory provisions 
of law and even by tilting the scales of 
justice. And of course the discretion of 
the Judge cannot be fettered by such 
dicta, As was well said by Jenkias, O. J., 
in In re An Attorney, (1). 

“Not one jot or one tittle can be taken 
away from or added to the plain and 
express provisions of the Legislature by any 
decision of the Court; norcan this discretion 
vested by the section in the Court be cry- 
stallized or restricted by any series of cases; 
it remains free and untrammelled, to be fairly 
exercised according to the exigencies ofeach 


case.” 
And again as was pointed out in Gardner 


` (1) 22 Ind. Cas, 321; 41 O, 446; 15 Or, L. J. 49, 
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v. Jay (2) when atribunal is invested by 
Statute witha diseretion without any indica- 
tion of the grounds upon which the discre- 
tion is to be exercised, it is a mistake for a 
superior tribunal to lay down any rules with 
a view to indicating the particular grooves 
in which the discretion should run. Here 
the dicta would actually defeat the intention 
of the Legislature as definitely laid down 
in the provision cited. In factnot only is 
there no conclusive presumption but it is 
not even imperative to make arebuttable 
presumpion. There is only a maxim which 
the Court is authorised in its discretion to 
apply or not to apply. If the maxim is not 
applied by the Court the defence has the 
right to prove that it should be applied; if 
the maxim is applied the prosecution has 
the right to disprove its applicability in the 
circumstances of the particular case. 

No- doubt the same result will often 
be reached in a case by following the 
course mentioned as by following the 
terms of the Statute. For instance, in the 
latter case the Court may demand rebutt- 
ing evidence of great cogency, before 
regarding as ‘disproved’ the ‘fact’ which 
in its discretion it judges it right to 
‘presume’, that is to say, to regard as proved 
subject to rebuttal or disproof by the pro- 
secution. But there are certainly cases, as 
the qualifications to illustration (b) to 
s. 114 abundantly demonstrate, excep- 
tional cases perhaps in which the Court is 
warranted in declining to apply the maxim 
and will thereupon call for proof of the fact 
embodied therein. The considerations to 
which the Court must have regard in 
determining whether to apply or not to. 
apply the maxim certainly include the 
intrinsic character of the deposition of the 

ccomplice as well as extrinsic circum- 
stances which tend to establish that in 
important particulars where his testimony 
canebe satisfactorily tested, he has shown 
himself a witness of truth. In such a case 
the Court clearly does not err in law in 
declining to apply the maxim. 


Oo a perusal of the record and judg- 
ment before us I am satisfied that im this 
particular instance the learned Additional 
Sessions Judge was right in holding that 
the approver was a witness of truth in 
respect of all he stated, including his 
testimony as to the complicity of the six 


(2) (1885) 29 Oh. D. 50 at p. 58; 54 L. J. Oh. 762; 52 
L. T. 395; 33 W. R, 470. , 
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appellants in respect of whom he is not 
corroborated in material particulars, in 
declining in the circumstances to apply 
the maxim in illustration (b) to s. 114 
and, in the absence of any proof of the ‘fact’ 
set out in the maxim, in convicting the 
said appellants on the testimony of the 
approver, At the same time I desire to 
add that ina long experience of criminal 
cases in India I have found only a few other 
instances in which I was inclined to convict 
or to maintain a conviction depending on 
such uncorroborated testimony. 
A. Appeal dismissed. 


LAHORE HIGH COURT. - 
OriminaL APPEAL No. 952 or 1928. 
October 26, 1928. - 
Present :—Mr. Justice Zafar Ali and 
`- Mr. Justice Dalip Singh. 
INDER SINGH AND orsers—Acovssp— 
APPELLANTS 
VETSUS 
EMPEROR—ResponpEnt. 
Penal Code (Act XLV of 1860), ss. 299, 300~ 
Murder and culpable homicide not amounting to 


murder, distinction between-—-Injuries on legs resulting 
in death—Offence. 

Where a man was beat to such an extent that 
one of his thighs was a mass of bruises, both his 
legs were fractured below the knee and various 
other minor injuries were inflicted on the legs and 
on the trunk: 

Held, that the offenders must be held to have 
known that their act was likely to cause death and 
that the offence fell within the purview of cl. (3) 
of s, 299, Penal Code and was punishable under 
s. 304, Part II ofthe said Code. [p. 335, col. 2.] 

Generally speaking it may be said thet if 
_ the act done will in all reasonable probability 

result in death, the offence is murder, whereas if it 
is only likely to cause death the offence is within 
s. 299, Penal Oode. [p. 331, col. 2.] 3 

{The distinction between murder and culpable 
homicide not amounting to murder discussed.] 

, Oriminalappeal from an order of the Ses- 
sions Judge, Lahore, dated the 21st July, 1928. 

Mr, Kesar Singh, for the Appellants. 

Mr. I. M. Mackay, for the Government 
Advocate, for the Respondent. 
JUDGMENT. 

Dalip Singh, J.—The five appellants 
before us have been convicted by the 
learned Sessions Judge under s, 302/149, 
Indian Penal Code, andhave been sentenced 
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to transportation for life. ‘There is also an 
application on behalf of the complainant 
to enhance the sentence. 

The prosecution evidence shows that 
one Dewa Singh and others of this party 
had some three or four years previously 
broken the legof Sohan Singh appellant. 
They were tried and convicted, and sen- 
tenced to various short terms of imprison- 
ment. After that case both sides had cer- 
tain members of their party bound over 
under s. 107, Oriminal Procedure Code. 
Thereafter the panchayat of the villagers 
brought about a temporary compromise 
between the parties but some members 
of the party persisted in not speaking 
to other members of the opposite party, 
and it was clear that the bad feelings 
still existed.. On the 31st March, 1928, 
Dewa Singh deceased was going from 
his own village Bhangur, which is con- 
tiguous with the village Lakhanke of the 
appellants, in order to get some mechine 
for his father. He passed the haveli of 
the appellants. Three of the appellants 
are brothers’ sons of Wadhawa Singh and 
the other twe are their first cousins. The 
five persons all set upon Dewa Singh. 
According to the prosecution four of the 
appellants had dangs and Sohan Singh had 
a takwa. 

The medical evidence shows that Dewa 
Singh received a very large number of 
injuries, the Doctor stating that it was 
impossible to count them. But most of 
the injuries were simple, except two, one 
of which fractured the fibula bone of the 
left leg and one fractured both the tibia 
and fibula bones of the right leg. The 
wound on his leg beneath which the 
bones were fractured was 5” by 2,” and 
death was due to the hemorrhage fol- 
lowing this injury. The Doctor 
was of opinion that this injury might 


have been the result of more than 
one blow. Teja Singh and Indar 
Singh who were eye-witnesses of 


this occurrence rescued Dewa Singh and 
sent for his father and brother, etc., and 
Dewa Singh gave the whole story of the 
attack on him to hisfather and brother. 
We see no reason to distrust the direct 
evidence of Teja Singh, Indar Singh and 
Yaru nor the evidence about the dying 
declaration of Dewa Singh. The only ques- 
tion, therefore, that remains fer decision 
is whether the offence falls under 
s. 302/149 or under some other section of the 
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. Indian Penal Gode. The law on the point 
has often been stated but is frequently 
misunderstood, and I think it is neces- 
sary to try andre-state it as clearly as 
possible. Section 299 of the Indian Penal 
Code runs as follows :— i 

“Whoever causes death by doing an 
act with the iatention of causing death 
or with the intention of causing such 
bodily injury as is likely to cause death, 
or with the knowledge that he is likely 
by such act to cause death, commits the 
offence of culpable homicide,” Section 300 
lays down that: ‘‘Oulpable homicide is 
murder, if the act by which the death 
is caused is done- with the intention of 
causing death, or secondly, if it isdone 
with theintention of causing such bodily 
injury as the offender knows to be likely 
to cause the death of the person to whom 
the harm is caused, or thirdly, if it is 
done with the intention of causing bodily 
injury to any person and the bodily in- 
jury intended to be inflicted is sufficient 
in the ordinary course of nature to cause 
death, or fourthly, if the person com- 
mitting the act knows that it is so im- 
minently dangerous that it must in all 
probability cause death, or such bodily 
injury as is likely to cause death, and 
commits such act without any excuse for 
incurring the risk of causing death or 
such injury as aforesaid.” 

The learned Sessions Judge from his 
judgment appears to have held that the 
offence of the present accused came within 
the forth clause of s. 300. From a com- 
parison of 8. 299 with s, 300 it appears 
that, if death is caused by doing an act 
with the intention of causing death, the 
offence committed is murder unless it 
happens to fall within the Exceptions to 
s. 300, Indian Penal Oode, It is also 
clear that, if an act is done with the 
knowledge that he doer is likely by such 
act to cause death, the offence is culpable 
homicide unless the act done is so im- 
minently dangerous that it must in all 
probability cause death or such bodily 
injury as is likely to cause death 
and is committed without any excuse 
in which case the offence is ‘murder.’ 
If the act is done with the inten- 
tion of causingsuch bodily injury as is 
likely to cause death the offence is cul- 
pable homicide unless the offender knows 
that the act done is likely to cause the 
death of the person whom the harm is 
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caused or if the bodily injury is sufficient 
in the ordinary course of nature to cause 
death. It thus appears that the first part 
of s. 299 corresponds to the first clause of 
s. 300, the second part of s. 299 to the 
second and -third clauses of s. 300, and 
the third part of s. 29} corresponds to 
the fourth clause of s. 300. Little difficulty 
arises in the case of the firsb part of 
s. 299 and the first clause of s.3U0. Gener- 
ally speaking the offence committed where 
the intention is to cause death is murder 
unless it comes within one of the Excep- 
tions, The second clause ofs. 300 differs 
from the second part of s. 299, in that 
stress is laid on the knowledge of the 
offender that he is likely to cause death 
by the act done. Ithas, therefore, ordinari- 
ly been applied to those cases where the 
offender has special knowledge of facts 
or circumstances which make the act done 
particularly dangerous to the life of the 
person to whom that harmis done. Thus 
if A knows that B is suffering from an 
enlarged spleen and with that fact in his 
mind proceeds to give B a voilent blowin the 
region of the spleen and B dies, the 
offence comes within tcl. (2) of s. 300 
of the Indian Penal Code and not within 
s. 299, because of the special knowledge 
of A. I do not propose to lay down that 
this is the only class of cases which is 
covered by cl. (2)of s. 300, but this is the 
commonest of the type of casesfalling under 
s. 300, cl. (2). The third clause of s. 300 
differs from the second part of s. 299 in 
a matter of degree only. If the bodily 
injury intended to be inflicted is likely to 
cause death it comes within s, 299. If the 
bodily injury intended to be inflicted is 
sufficient in the ordinary course 
of nature to cause death if comes within 
the third clause of s. 300. Opinions, of 
course, will differ as to whether in the 
particular circumstances of any case, hav- ` 
ing regard to the nature of the injury 
inflicted, the weapon used and other 
attendant circumstances, a case falls within 
s. 299 or falis within the third clause of 
s. 303. Generally speaking, however, it 
may be said that if the act done willin 
all reasonable probability result in death 
the offence is murder whereas if it is only 
likely to causa death the offence is within 
s. 299. Tne third part of s. 299 and the 
fourth clause of s. 309 differ from the pre- 
ceding parts and clauses respectively, in 
that intention is not necessary element of 
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the offence, All that is needed is know- 
ledge that the act is likely to cause death. 
The third part of s. 299 differs from the 
second clause of s. 300 by reason of the 
absence of intention as a necessary in- 
gredient of theoffence. It differs from the 
fourth clause of s. 300 again in a matter 
of degree only, Here again opinions ara 
bound to differ in a particular case 
as to whether the offence falls within 
8. 299 or within s, 300. But speaking 
generally, if the act must inall probability 
cause death the offence is within s. 300, 
and if the ast is only likely to cause 
death the offence falls within s. 299. Of 
course it must be borne in mind that all 
cases falling within s. 300 must ex 
necessitate fall within s. 299, but all cases 
falling within s. 299 do not necessarily 
fall within s.300. Section 304, Part I 
covers cases which by reason of the excep- 
tions are taken out of the purview of 
s. 300, cls, (1) (2) and (3) but otherwise would 
fall within it and also cases which fall 
within the second part ofs. 299 but not 
within s. 300, cls. (2) and (3). Section 
304, Part II, covers cases falling within 
the third part of s, 293 and not falling 
within the fourth clause of s. 300. Speak- 
ing generally again without laying down 
that there may not be cases which are 
out of the general rule, the fourth part 
of s. 300 does not usually apply where 
there is an intention to cause bodily 
injury which results in death because all 
such cases ordinarily must come within 
the purview of the first three clauses of 
s. 300, Indian Penal Code. 

In this particular case it is obvious that 
the intention of the appellants was to 
take revenge for the fractured leg of 
Sohan Singh in the previous affray between 
the parties. There was no injury to the 
head and the injuries on the trunk were 
confined to bruises at several places on 
the back, but no bone in the trunk 
had been fractured or any vital organ 
injured by the blowa that were inflicted 
on the trunk. Most of the injuriss were 
on the laga of the deceased and I think 
that the inference can be safely drawn 
that the intention was to break the lega 
of Dewa Singh. Now, fracturing the legs 
of a man cannot, in my opinion, be held 
to come within the second and third 
clausas of s. 330 in a case like this where 
the fractures were caused, a3 the medical 
evidence shows, by blunt weapons only. 
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Nor, in my opinion, does'ib come within 
the fourth clause of s. 30) as the act 
cannot be said to bs so imminently dan- 
gerous that it must in all probability 
cause death. This being so, the offence 
can only come within s. 299. In my 
opinion it does not fall within the first or 
the second part of s. 299, but I think that 
the appellants may be credited with a. 
knowledge that the beating they did 
actually give to Dewa Singh was likely to 
cause death. To beat a man to such an 
extent that one of his thighs is a mass 
of bruises, to fracture both his legs below 
the knee and also give him various other 
minor injuries on the legs and on the 
trunk is I think, to do an act which the 
offenders knew was likely to cause death 
because of the injuries actually given and 
the shock ensuing. As the learned Ses- 
sions Judge remarks it is a moderate 
estimate to hold that Dewa Singh had at 
least thirty injuries on his person. In 
the circumstances, therefore, I would hold 
that the offence comes within the third 
part of s. 299 and is, therefore, punishable 


under s. 304, Part II, of the Indian 
Penal Code. 
As regards sentence, I consider that 


this was a very bad case and the act was 
a brutal one in that the five persons 
armed with dangs assaulted and took by 
surprise a man who was either unarmed 
or had only a stick with him. I, therefore, 
consider that this is a case for inflicting 
the maximum sentence, and I would 
sentence the appellants to ten years’ rigo- 
rous imprisonment each. 

I would, therefore, accept the appeal to 
the extent of altering the conviction to 
one under s. 304, Part: II, 149, Indian 
Penal Code, and reducing the sentence 
from transportation for life to ten years’ 
rigorous imprisonment. 


Zafar Ali, J.—I agree. 
R., D. Appeal accepted. 
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MADRAS HIGH COURT. 
ORIMINAL Revision Case No. 963 or £927, 
(ORIMINAL Reviston Peritton No, 867 
oF 1927.) 

March 15, 1928. 

Present :—Mr. Justices Davadoss. 

R. SRINIVASA REDDY—Accosep— 

, PETITIONER 
VETSUS 
M. DASARATHA RAMA REDDY 
~-CouNTER- PETITIONE «—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 149 
(2)—Forcible dispossession—Delay in passing pre- 
liminary order—Period of two months, calculation 
07. 
In proceedings under s. 145, Oriminal Procedure 
Qode, the party who complains of forcible dispos- 
session should not be deprived of the benefit of the 
section by reason ofthe delay caused by the Court 

in passing the preliminary order. 3 

Petition, under ss. 435 and 439 of the Code 
of Criminal Procedure, 1898, praying the 
High Oourt to revise an order of the 
Court of the Sub-Divisional Magistrate, 
Saidapet, dated the 4th November, 1927, in 
Miscellaneous Case No. 47 of 1927. 

Mr. V. L. Ethiraj, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Mr. Muhammad Asker Ali, for the Re- 
spondent. < 

ORDER.—The point raised in this 
case is that there was forcible dispossession, 
according tothe petitioner on the lst June, 
1927, and according to the Sub Divisional 
Magistrate that there was dispossession 
early in May ; within two months of the 
presentation of this petition; but the 
Magistrate hasfound against the petitioner 
on the ground that the forcible disposses- 
sion was more than two months before the 
date of his preliminary order. Hehas not 
definitely found whether there was or 
there was not forcible dispossession. The 
counter-petitioner'’s title to the property 
was under a sale-deed obtained by him on 
3ist May, 1927. He could not kave had 
possession before that. If the Magistrate 
finds there was forciblejdispossession, then 
he would have to see whether the first 
provision to cl. (4) ofs. 145 is applicable to 
the case. The question he has to consider 
is this; when a person complains to the 
Magistrate of forcible dispossession within 
a few days after the dispossession, and 
asks him to take proceedings under s. 145, 
if the Magistrate either by reason of his 
sending the petition to the Police for 
enquiry or owing to pressure of work is 
not able to passa preliminary order within 
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two montks, whether the opposite party 
should have the benefit of the delay 
caused in the Magistrate's Court. Though 
the words of the proviso are capable of ths, 
interpretation’ that the forcible disposses- 
sion must be within two months of the 
order yet the intent and the object of 
the section must be taken into considera- 
tien before a literal interpretation is put 
upon:it. Where a person whe is entitled 
to complain of forcible dispossession goes 
before a Magistrate and complains of 
forcible dispossession if for no reason or 
any fault of his, the Magistrate does not 
pass a preliminary order at once but delays 
the passing of that order though it may be 
bona fide the person who complained to him 
of forcible dispossession should not be 
deprived of the benefit of s. 145 by reason 
of the delay caused in the Magistrate's 
Court. I am supported in this view by my 
brother Wallace, J. who in Chinchilada 
Krishnam Raju v. Chintalaswamit Naidu (1). 
observes: “I am-not prepared at present to 
subscribe to the proposition that a party 
taking possession by force must be retain- 
ed in possession if owing to delay, after the 
dispossessed party has asked the Ooart to 
take action, on the part of the Oourt 
taking action, over two months have 
elapsed before the Court finally makes up 
its mind to issue a preliminary order." 

I think a reasonable interpretation ought 
tobe placed upon the proviso and nota 
literal interpretation which would defeat 
the very object of s. 145 (4) which relates to 
dispossession of immoveable property. I 
set aside the order of the Magistrate and 
direct him to restore the application to 
file and dispose of it in the light of the 
observations made above, 


V. N. V. Case remanded, 


(1) 104 Ind. Cas. 110; 28 Or. L J. 782; A. I, R, 1927 
Mad. 816; 8 A. I. Or. R. 574. 
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MADRAS HIGH COURT. 
-LETTERS Patent Aperar No. 134 of 1925. 
August 7, 1928. 

Present:—Mr. Justice Madhavan Nair 
and Mr. Justice Thiruvenkatachariar. 
OHOKALINGA CHETTIAR—Puainrirr— 
ÅPPELLANT 

` versus 
DANDAYUTHAPANI OHETTIAR— 


DesrenpaNnt— RESPONDENT. 
Contract Act (IX of 1872), ss. 128, 141—Surety— 


Letter of guarantee—Provision for assignment of. 


debt to surety in case of non-payment by principal 
debtor—Suit against both principal debtor and surety 
—Liability of surety. 

Under s, 128 of the Contract Act the liability of 
the surety is co-extensive with that of the principal 
debtor unless itis otherwise provided for by the 
contract. [p. 338, col. 1.] : 

The plaintiff obtained a pro-note from 1st defend- 
ant. The 2nd defendant guaranteed payment of the 
debt by a letter in which he statéd that “the Ist 
defendant will pay you the principal and the interest 
amount thereof within three months’ time. If he 
does not so pay, Ishall have the note assigned to 
my nameand pay you the principal and interest.” 
The 2nd defendant was called upon by the plaintiff 
to pay the amount and to take over the promissory 
note; but he failed to do so. In a suit by the 
plaintiff against both the defendants : 

Held, (l) that the suit against the 2nd defendant 
was for the enforcement of his liability ‘asa surety’ 
and not for the specific performance of a special 
con) contained in the letter of guarantee; [p. 338, 
col. 2. . 

(2) that its terms made the 2nd defendant a surety 
for thé payment of the promissory note debt; the 
provision regarding the assignment of the pro- 
missory note on payment of the money wasonly a 
statement in express language of the rights and 
obligations ofa creditor and surety implied under 
8. 141 of the Contract Act and nothing more; [ibid.] 


(3) that the plaintiff acquired the rightto proceed 
against the 2nd defendant for the recovery of the 
debt in the event of its non-payment by the Ist 
defendant, and, therefore, both the defendants were 
liable. |p. 339, col. 1.] 

Per Thiruvenkatachariar, J.—The real consideration 
for the transaction with the 2nd defendant was the 
money lentto the Ist defendant on the faith of the 
guarantee. [p. 341, col. 1.] s 

If the 2nd defendant tendered the money and 
asked for an assignment of the note, the plaintiff 
was bound tocomply with such request. If he did 
not do so, he would be in default, with the effect that 
such default might discharge his surety. [ibid.] 


The creditor can pursus his remedies concurrently 
agaiust both the principal debtor and his surety and 
obtain a decree against both in the same suit, pro- 
vided, thatthe surety is alsoat the date of the suit 
liable for the amount due by the principal debtor. [p. 
341, col. 2.] 


Letters Patent Appeal against the judg- 
mentof Mr Justice Wallace, dated the 8th 
January, 1925, and passed in 8, A. No. 402 
of 1921 preferred against a decree of the 
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Court of the Subordinate Judge, Tanjore 
in A.S. No. 64 of 1920, (A. S. No.1060 of 1919 
on the file of the District Court, Tanjore), 
preferred against that of the Court of 
the District Munsif, Tiruthuraipundi, in 0. 
8. No. 324 of 1928. ` 

The Advocate-General and Mr. K. S. 
Desikan, for the Appellant. 

Messrs. T. R. Ramachandra Iyer, N. S, 
Srinivasa Iyer and S. V. Narayana Iyer, 
for the Respondents. 


JUDGMENT. 


Madhavan Nair, J.—Theshort ques- 
tion for consideration in this Letters Patent’ 
Appeal is whetherthe plaintiff-appellant is, 
entitled to get a decree for the suit amount. 
against the 2nd defendant along with the 
Ist defendant. The plaintiff's suit waa 
for recovery of the money due under a 
promissory note executed by the Ist de- 
fendant. Under Ex. B-l a letter, the 2nd 
defendant guaranteed the payment of this 
promissory notedebt. Init, he stated as 
follows: —“Kuppuswami Chetty.......cccs00 
who executed a pro-note on this date in. 
your favour for Rs, 380 will pay you the 
principal and the interest amount thereof 
within three months’ time. If he doés not 
so pay, I shall have the note assigned to’ 
my name and pay you the principal and 
interest," As the money was not paid either 
by the Ist or the 2nd defendant, the plaint~ 
iff instituted the suit out of which this 
Letters Patent Appeal arises against the 
two defendanfs and obtained a decree 
against both of them in the District 
Munsif’s Court of Tiruthuraipundi. On 
appeal by the 2nd defendant, the learned 
Subordinate Judge of Tanjore set aside, 
the decree so far as it affected’ him and 
this decree was confirmed by Mr. Justice 
Wallace. It was alleged in the plaint 
that when the lst defendant did not pay 
the amount within the three months’ time, 
information was given to the 2nd defend- 
ant and when he was askedto have the 
aforesaid promissory note assigned in his 
name he did not pay the money. This 
allegation was denied by the 2nd defend- 
antin his written statement. As there 
was no clear finding as to which party waa 
responsible for the breach of the condi- 
tions in Ex. B 1, the learned Judge before 
deciding the case called upon the lower 
Appellate Court tosubmit a finding on the 
following issues; “Has there been any 


338 
breach of the contract set out between 
the plaintiff and 2nd defendant in Ex. B-1? 
And if so, which of these two parties is 
responsible for that breach.” The finding 
submitted was thatthe 2nd defendant was 
called upon by the plaintiff to pay the 
amount under Ex. B to take over the pro. 
missory note; but thathe failed to do so; 
and thatthe 2nd defendant is solely re- 
sponsible for the breach of the contract 
in Ex. B-1.` This finding was not chal- 
lenged before the learned Judge. On this 
finding, the learned Advocate General 
argues that the appellant is entitled in 


law to get a decree against the 2nd defend- ` 


ant also. 

. Thelearned Judge's reason for refusing 
the decree against the 2nd defendant may 
be thus stated in his own words: “The 
only person entitled to sue on the promis- 
sory note at present is the plaintiff and he 
wants a decree against the Ist defendant 
on that note. If-he has such a decree, he 
cannot enforce against the 2nd defendant 
`a contract one term of which was that he 
‘should transfer the promissory note to 
the 2nd defendant so that the latter might 
be ina position to enforce it.” This reason- 
ing is now pressed before us with great 
force by Mr, Ramachandra Iyer on behalf 
ofthe respondent. He argues that the 
‘plaintiff's suit is for {the specific perform- 
ance of thecontract containedin Ex. B-1 
“and as he has by instituting the suit against 
the Ist defendant disabled himself from 
performing his part of the contract, that 
is, assigning the note to the 2nd defendant 
he is not new entitled to get a‘ decree 
against him;and he also points out that 
_ the delivery ofthe promissory note to the 
2nd defendant is, in the circumstances of 
the case, valueless as it has now become 
clearly time-barred, It appears to me 
that this argument as well as the argu- 
ment that the plaintiffisalso not entitled 
to get damages alternatively as he has not 
put an end to the contract is based upon 
a misconstruction of the terms of Ex.B-1. 
Reading the document as a whole, itis 
clear that its terms make the 2nd defend- 
anta “surety” forthe payment of the pro- 
maissory note debt. Under s. 128 of the 
Indian Contract Act the liability of the 
surety is co-exteusive with that of the prin- 
cipal debtor unless it is otherwise provided 
‘by the contract. The only limitation on 
the 2nd defendant's liability is the pro- 
yision which allows a period of three 
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months for the payment of -the debt by 

the Ist defendant. The liability of the 

2nd defendant will arise if the Ist 

defendant does not pay up thedebt within 

three months’ time. The argument ad- 

dressed to us assumes that the liability of 

the 2nd defendant as a surety has been 

expressly negatived by the terms of Ex. B-1 

and that in its place a special contractual 

liability, 4. e, payment of money by the 

2nd defendanton the deliveryof the pro- 

missory note by the plaintiff has been sub- 
stituted.- This argument appears to me to 

be entirely unfounded. The provision re- 

garding the assignment of the promissory 

vote on payment of the money is only a 

statement in express language of the 

rights and obligations of a creditor and . 
surety implied under s. 14lof the Indian 

Contract Act and nothing more. It is 

true that on payment of the money by 

the 2nd defendant, the plaintiff is bound 

to assign the promissory noteto him and 

ifhedoes not do so, the surety is dis- 

charged from his liability. But the find- 

ing onthis point is clearly against the 

2nd defendant. Since the default was on 

his part, he cannot escape the surety’s 

liability of paying the debt which he had. 
undertaken under Ex. B-1. It, therefore, 

follows that the 2nd defendant is equally 

liable with the lst defendant for the suit 

amount and when he makes the payment, ` 
by having recourse tos. 140 of the Indian 
Contract Act he will havehis remedy against 
the lst defendant. 

In the view I have taken, viz., that the 
suit against the 2nd defendant is for the 
enforcement of his liability ‘as a surety’ 
under Ex. B-1 and not for the specific per- 
formance of a special contract contained in 
it, itis not necessary toexamine the deci- 
sion in Jatindra Nath Basu v. Peyer Deye 
Debé (1) relied on by Mr. Ramachandra 
Iyer. I may, however, point out that that 
decision does not apply to the facts of the 
case before us. In that case, as stated in 
the head note, the plaintiffs brought a suit 
for specific performance of an agreement 
made between them and the defendant by 
which the latter contracted to purchase a 
mortgage decree and all rights appertain- 
ing thereto, which decree was to be duly 
traneferred to the defendant...... The decree: 


(1) 34 Ind. Cas. 69; 43 O. 990; 14 A. L. J. 523; 20 
o. W. N. 866; (1916) 1M. W. N.403; 18 Bom. L. R. 
509; 24 0. L. J. 67; 20 M, L. T. 25; 3 L, W, 553; 31 M, 
L J, 248; 43 T, A, 108 (P. O). 
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however, before assignment became barred 
- by limitation, and he refused to take it. It 
was held by the Privy Council that what 
the plaintiffs had agreed to assign to the 
defendant was a decree capable of execu- 
tion and that when the decree became bar- 
red by limitation the plaintiffs were asking 
- for specific performance by the defendant 
of an agreement which they were themselves 
unable to perform and no such relief could 
be granted. No question as regards the 
surety’s liability for the payment of the 
debt which he had guaranteed arose for 
decision in that case. The consideration 
for the payment of money in that case was 
` the assignment of a decree capable of execu- 
tion and when that consideration failed, the 
obligation to pay the money also came to an 
end. In the present: case, the consideration 
for the 2nd defendant's undertaking to pay 
the promissory note debt to the plaintiff was 
the loan made by him to the Ist defendant, 
the principal debtor (s. 127 of the Indian 
Contract Act.) The plaintiff having furnish- 
ed the loan to the lst defendant acquires a 
right to proceed against the 20d defendant 
for the recovery of the debt in the event of 
its non-payment by the Ist defendant, 

For the above reasons I would set aside 

the decres passed by the learned Judge. 
_ In the result, the decree of the District 
Munsif is restored with the ccsts of the ap- 
pellant in the Sub-Court and in the second 
appeal as well. as in the Lettera Patent 
Appeal. 

Thiruvenkatachariar, J.—This is 
an appeal from the judgment of Mr. Justica 
Wallace dismissing Second Appeal No. 
402 of 1921 which was preferred by the 
plaintiff in the suit against that portion of 
the decree dismissing his claim against the 
2nd defendant. The question which we have 
to decide in this appeal is whether the 2nd 
defendant is also liable to the plaintif 
along with the lst defendant for the amount 
sued for. The suit was brought to recover 
the amount due on a promissory note (Ex. 
B) dated 13th December, 1925, execùted by 
the lst defendant in plaintiff's favour. The 
2od defendant was impleaded as surety for 
the Ist defendant in respect of the said debt, 
under an agreement in writing, (Hx. B-i), 
executed by him in plaintiff's favour on 
the same date as Hx. B. In that agree- 
ment the 2ad defendant after referring to 
the pro-note Ex. B exesuted by lst defend- 

nt in plaintiff's favour, says that the said 
pt defendant “will re-pay the principal aud 
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the interest amount, thereof within three 
months’ time. If he does not so pay, I shall 
have the note assigned to my name and pay 
you the principal and interest.” The facts 
found in the case -are that the Ist de- 
fendant did not re-pay to the plaintiff 
the amount due under Ex, B within three . 
menths or subsequently. The plaintiff 
thereafter called upon the 2nd defendant 
several times for payment of the amount 
due under Ex. B offering to assign the 
pro-note to him on such payment. But 
the 2nd defendant did net comply with 
the demand as he was bound todo, and he 
thereby committed a breach of the agreement 
Ex. B-l for which he must be held respon- 
sible to the plaintiff. . Upon these findings 
the trial Court passed a decree againat both 
defendants forthe amount claimed. The 
2nd defendant alone appealed against that 
decree, his main ground being thaf the 
breach of the agreement Ex. B-l was not 
on his part as he tendered the amount to 
the plaintiff, but it was the latter who res 
fused to assign the suit}pro-note to him and 
that thereby the plaintiff himself was 
responsible for the breach. He contended 
also that even if the breachofthe agree- 
ment Ex. B-L was on his part, the only re-s 
medy open to the plaintiff is to sue for speci- 
fic performance of the contract, that is, to 
enforce his taking over the suit noteand pay- 
ing to the plaintiff the consideration there- 
for, namely,the amount due under Ex. B. 

The Subordinate Judge who heard 
the appeal was apparently inclined to the 
view that the plaintiff had not made out 
that the 2nd defendant refused to accept 
plaintifi’s offer to endorse and deliver the 
pro-note tohim. But without giving a de- 
finite finding on that question, he took the 
view that even if the breach was on 2nd de- 
fendant’s part, plaintiff's remedy against the 
2nd defendant was to sue him for spacific 
performance of the agreement Ex, B-1. The 
plaintiff by suing the Ist defendant on the 
pro-note had disabled himself thereafter 
from assigning the note tothe 2nd defend- 
antas provided iniEx. B-1 and was no longer 
in a position to sue for such a relief against 
the 2nd defendant, and hence the present 
suit as against him must be dismissed. 
Againat the decree of the Subordinate Judge 
dismissing the suit as against the 2nd de- 
fendant, a second appeal was preferred to 
this Court and it came on for hearing be- 
fore Mr. Justice Wallace. The learned Judge 
eoasidering that there was no clear finding 
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by the lower Appellate Court as to which 
party was responsible for the breach of the 
agreement Hx. B-1 called upon the lower 
Appellate Court for a finding upon that 
question. The case came on before another 
Sub-Judge and he returned the finding 
that it wasthe 2nd defendant who was 
responsible for the breach. He upheld the 
plaintil’s case as true, namely, that the 
2nd defendant was called upon by the 
plaintiff to pay the amount due under 
Ex. B and to take over the said note 
but that the latter failed to do so and 
that the 2nd‘defendant's case, that he was 
ready with the money and asked for an 
endorsement of Ex. B but was met with 
a refusal by the plaintiffis not true, That 
finding being one on a question of fact 
was not contested on behalf of the respond- 
ent. The learned Judge, however, held that 
though the default of the agreement Ex. 
B-! was on the part of the 2nd defend- 
ant, the plaintiff cannot have any relief 
against him in this suit as framed, He 
says that the plaintiff cannot ask for a 
decree against 2nd defendant for theamount 
due under the suit note Ex. B-l because 
he can no longer perform the correlative 
obligation of assigning the said pro-note 
to the 2nd defendant. His only remedy is to 
sue the 2nd defendant for damages for 
the’ breach of the agreement Ex.B-1 but 
thosé damagas cannot be assessed and 
decreed in this suit as the amount of 
damages will depend upon what amcunt 
the plaintiff is unable to recover in this suit 
from the lst defendant. The plaintiff will 
have to recover that amount, if necessary, 
in a separate suit. In that view the learned 
Judge dismissed the second appeal. 

The learned Advocate General who ap- 
pears for the appellant contends that, upon 
the finding that the breach of the agree- 
ment Ex. B-l was on the part of the 
defendant, the plaintiff is entitled to a 
decree in this suit as against the 2nd 
defendant also a8 surety for the principal. 
debtor. He argues that under the terms of 
Ex. B-1 the only restriction imposed in res- 
pect of the concurrent liability of the 
surety (2nd defendant) with the principal 
debtor, (1st defendant) is the. provision for 
allowing three months’ time for re-payment 
of the debt due under Ex. B. As regards the 
further provision therein that plaintiff 
should assign the pro-note Ex. B to the 2nd 
defendant on receiving payment thereof, he 
argues that it is only an express statement 
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of what the law itself implies as enacted in 
8.141 of the Indian Contract Act and that 
the breach being on the partof the 2nd 
defendant in not paying the amount when 
called for and taking over the pro-note 
which the plaintif was ready and willing 
to assign, it must be held that his liability 
as surety accrued irrespective of any further 
acton the part of the plaintiff. It is 
further pointed out that though the 2nd 
defendant cannot have an assignment of the 
promissory note which was due to his own 
default, and a decree against him alsois 
passed for the suit debt, he has still his 
rights as surety for the Ist defendant, 
which he may enforce against the latter 
unders. 140 uf the Indian Contract Act. 
Mr. T. R. Ramachandra Iyer who appears 
for the respondent contends on the other 
hand that, notwithstanding the 2nd defend- 
ant’s default, the only remedies open to the 
plaintiff are (1) to treat the contract B-l as 
still subsisting and to seek specific perform- 
ance thereof, or (2) to put an end to that 
contract and claim damages for its breach. 
As regards the first relief, he says that the 
plaintiff can no longer claim it because by 
suing the Ist defendant on the pro-note, the 
plaintiff has disabled himself from there- 
after assigning it over to the 2nd defendant. 
Moreover even if the plaintiff was in a 
position to assign the pro note hereafter, it 
would be of no use inasmuch as any suit 
on the note after such assignment would be 
barred by limitation. If the plaintiff want- 
ed to enforce his remedy against the 2ad 
defendant by way of specific performance, 
he should have sued the 2nd defendant for 
that relief beforethe note became barred 
by limitation. In support of that conten- 
tion the learned Advocate relies on the 
decision of their Lordships of the Privy 
Oouncil in Jatindra Nath Basu v. Peyer Deye 
Debi (1)? That was asuit to enforce specific 
performance of an agreement between the 
plaintiff and the defendant therein by 
which the defendant agreed to purchase a 
decree from the plaintiff for Rs. 19,000. The 
contract sought to be specifically enforced 
wasmade at a time when the decree was alive 
and could be executed. But at the time of’ 
the institution of the suit the execution of 
the decree had become barred by limitation 
and the decree became, in the language of 
their Lordships, a dead decree. Their 
Lordshipsheld on that ground that the 
agreement was incapable of performance 
owing to the default on the part of the 
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-plaintif in not keeping the decree alive, as 
what they have to transfer under the agree- 
ment was a decree capable of being execut- 
edand nota dead decree. That case has 
no application tothe present. The trans- 


action in that case was one of sale,.of a- 


decree, tha sole consideration for the pay- 
ment of tha price beiag the assignment to 
the purchaser of an enforceable decree. 
When the decree ceased to be enforceable 
owing to the negligence or default on the 
part of the vendors, the considsration for 
the purchasa wholly failed. But the trans- 
action in this case is of a different nature. 
It is based onthe 2nd defendant standing 
aisurety for the debt due by the Ist 
defendant. The real consideration for the 
transaction was the money lent to the 
lat defendant on the faith of the guaraates. 
In the absenca of any express contract 
between the surety and the creditor the 
liability of the suraty will ba co-extensive 
with that of the principal debtor. Sae 
8, 128 of the Indian Oontract Act. Here the 
only limitation placad upon the liability of 
the surety is that he cannot ba called upon 
“for the amount lent to the principal debtor 
within threes months’ tims from the date of 
‘Ex. B. As regards the assignment of the 
pro-note on payment, I think}that itexpress- 
e3 nomore than what the law otherwise 
impliesand that strictlyitis nota condi- 
tion at all. No doubt if the 2nd defendant 
tendersthe money and asks for an assign- 
mont of the note, the plaintiff will be bound 
.to comply with such request. If he does 
not do so, he would bain default with the 
effect that such default might discharge 
his surety. That was the defence which 
the 2nd defendant put forward, but it was 
negatived and the finding is thatit is he who, 
when called upon for payment committed 
the breach,the plaintiff being always wil- 
ling and ready to assiga the note to the 
2nd defendant. The 2nd defendant as 
surety cannot take advantage of his own 
default to escape liability for the payment 
of the debt which he had guaranteed. To 
uphold the contention for the respondent 
that in such a case the creditor is put to 
election and thathe has to choose whether 
he is to proceed against the principal 
debtor or the surety would be to cutat the 
very rootof the transaction of suretyship, 
the object of which is to provide additional 
‘ security to the creditor for his debt by 
making the surety a co-obligor with the 
principal debtor. I think, therefore, it 
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must bə held that he is equally liable with 
the principal debtor forthe amount claim- 
ed. The creditor ican pursue his remedies 
concurrently against both the principal 
debtor and his surety.and obtain a decree 
against both in the same suit, provided, as I 
fiad in this case, that the surety is also at the 
dats of thesuit liablefor tha amount due by 
thepriacipaldebtor, Oae otherdistinguish- 
ing circumstance between the present case 
and thatin Jatindra Nath Basu v. Peyer 
Deyer Debi (1) is that if the surety satisties 
the decree passed against him, he has his 
remedy against the principal debtor by 
virtue of 8.140 ofthe Indian Contract Act, 
whereas in the other case the purchaser 
would be getting only a dead decres and 
has no remedy against any other person. 
Trespectfully think for the reasons already 
stated that the view taken by the learned 
Judge that the suit against the 2ad defend- 
ant must fail as it was fram3d not as a suit 
for damages for breach of contrast but as 
surety, is erroneous. In my opinion the 
2nd defendant was rightly impleaded 4s 
Siraty, iin which capacity he joined the 
transaction evidenced by Ers. B and Bl 
and that so far as the plaintiff is concern- 
ed, the terms of B-1 must be held to have 
bsen fully complied with. I would, there- 
fore, allow this appeal with the result that 
the second appeal preferred by the plaint- 
iff must be allowed. The decree of the 
lower Appellate Courtin so faras it dismiss- 
ed the suit against the 2nd defendant should 
be set aside and the decree of the District 
Munsif against both the defendants must 
be restored. The respondent, 2nd defend- 
ant should pay the costs of the appeal in 


‘the lower Appellate Courtand also that of 


the second appeal and the Letters Patent 
Appeal in this Court, 


V.N.V. Appeal allowed. 


BOMBAY HIGH COURT. 
Friast Orvic Aresar No. 246 or 1925. 
August 7, 1928. 
Present :—Sir Oharles Fawcett, KT., 
Azting Chief Justice, and Mr, 
Justice Marphy. 
KAPURJI MAGNIRAM AND OTHERS 
— PLAINTIFFS —ÅPPELLAN IS 
versus 
PANNAJI DEVIOHAND AND OTHER3 
—DEFENDANTS—RBIPONDENTA. 
Contract Act (IX of 1872), s. 230—Parmership— 
Contract by partner personally without disglosing 
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name of firm—Partner's right to sue on contract 
without. impleading other partners—‘Where the 
agent “does not disclose the name of his principal’, 
meaning of. - 

There iano absolute rule oflaw that one partner 
ots I cannot sue for a debt due to the firm, fp. 342, 
col, 2. 

A partner who enters into a contract personally 
is ‘entitled to sue upon the contract in his own name 
although the ‘benefit of the contract would result to 
the firm. [ibid.] : 

Agacio v. Forbes (1), referred to. 

A partner who enters into a contract without dis- 
closing the name of the firm as being the principal 
is entitled to enforce the contract personally under 
s. 230 of the Contract Act. [p. 343, col. 1.] 

An agent who enters into a contract without dis- 
closing the name of the principal can personally 
enforce the contract, even though the other party had 
knowledge from other sources of the name of the 
principal. |p. 343, col. 2.] 

Lakshmandas v. Anna (5), applied. 

Fe Mackinnon, Mackenzie & Co. v. Lang, Moir & Co. 
(4), dissented from. 


-~ -First appeal from a decision of 

the First Class Subordinate Judge at 

Dharwar, in Oivil Suit No. 419 of1921. 
Mr. H. C. Coyajee (with him Mr, A. G. 

Desai), for the Appellants. 

- Mr. G- N. Thakor (with him Mr. R, A, 

Jahagirdar), for the Respondents, 


JUDGMENT. 

Fawcett, Actg. C. J.—The first point 
that Ishall deal with is the legal point, be- 
cause if itis decided in favour of the defend- 
ants’ contentions then clearly it would be 
unnecessary to go into the dispute between 
the parties as to the accounts. Itis conced- 
ed that there was an arrangement come 
to between the two firma, viz., plaintiffs’ 
firm ‘by name Kapurji Magniram and the 

_other firm Devaji Narshingji, and that the 
joint concern was known as Devaji Kapurji. 
But itis denied by the plaintiffs that the 
business in suit was businessof that joint 
concern; and in the plaintiffs’ counter- 
statement (Ex. 37) it is stated that the 
connection between the two firms was 
merely a sort of pooling arrangement, 
under which the two shops were each to 
transact business and to render an account 
of that business to the other firm, so that 
the profits and losses resulting from such 
business would .be divided between the 
two. Very little evidence has been given 

- as to the exact arrangement between the 
‘two firms. In cross-examination the plaint- 
iffa’ manager was only asked a few ques- 
tions about it, and it was elicited that the 
joint concern had no capital. There was 
also a dispute as to whether this joint 
concern kept any separate accounts or 
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whether there was merely akhata of the 
transactions, in which the two concerns 
were interested, kept in the plaintiffs’ 
account-books. The actual document, if 
it exists, under which this concern was 
established is not before us. Therefore, it 
is rather diffienlt to decide exactly what 
the arrangement is. But, so far asthe pro~ 
babilities go, it seems to me that the state- 
ments that the plaintiff made in Ex. 37 
as toits nature are probably true, and that 
it was in facta sort of pooling arrangement 
very similar to the one that was entered 
into between the defendants and Devi- 
chand Amirchand and some other people 
under the document, Ex. 79. It may 
be noted in this connection that when the 
defendants were suing some other people 
in Bellary, there was an objection raised 
of the same kind, namely, thatthe plaintiffs 
in thatcase were not entitled to bring the 
suit as they had other partners, and the 
defendants’ answer was that the four 
partners in the shop called Pannaji Devi- 
chand were the partners responsible for the 
transaction in suit and that the others 
were not concerned. It seems to me that 
this objection is one that is merely raised 
in order to delay or hinder the plaintiffs’ 
rights, if any, and thatit is not one raised 
on a substantial basis. Even supposing 
that the agreement between the two firms 
amounted to an actual partnership, there 
js no absolute rule of law that one partner 
of a firm cannot sue for a debt thatis due 
to the firm. As long ago as 1861 it was 
laid down by the Privy Council in Agacio 
v. Forbes (1) that a partner with whom a 
contract had been personally made was 
entitled to sue upon that contract in his 
own name without joining the co-partners 
as plaintifis, although the benefit of the 
contract would result to the partnership 
firm: and that is really an illustration of 
the ‘well-recognised rule that an agent 
having an interest inthe contract which he 
has entered into on behalfof his principal 
is entitled to suein hisown name. The 
cases that establish that proposition will be 
found in Pollock and Malla’s Indian Contract 
Act, 5th Edition, page 722; and among 
other cases where it has been recognised | 
may be cited, Subrahmania Pattar v, 
Narayanan Nayar (2) and Coorla 


(1) (1861) 14 Moo. P. O. 160; 4 L. T. £155; 9 W, R, 
503; 15 E. R. 267 ;134R. R. 35. 
(3) 24 M. 130. 
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Sprinning and Weaving Mills v. Vallabhdas 
'Kallianji (3). In the present case, itis 
admitted that the defendants in fact entered 
these transactions in their accounts as 
being transactions with the plaintiffs’ firm 
Kapurji Magniram. The excuse given 
is that the plaintiffs’ manager asked him 
to do this but that is an explanation which 
is obviously open to suspicion, In the 
plaintiffs’ accounts too they are entered as 
transactions of KapurjiMagniram. I quite 
agree with Mr. Thakor that there is a con- 
siderable amount of evidence which points 
to these transactions being transactions 
which came within the scope of the joint 
concern known as ,Devaji Kapurji. But 
that does not prevent the principle that I 
have already mentioned from applying. 
The firm Kapurji Magniram was, so to 
speak, the managing partners or agents in 
regard to these particular transactions. 
They were the people who directly entered 
into the business transactions with the 
defendants and both parties treated the 
transactions accordingly. The fact that on 
some occasions the manager of the other 
firm Davaji Narshingji was present and 
made entries in plaintiffs’ account-books 
is not sufficient toshow thecontrary. In 
my opinion-therefore, the case is one which 
falls under the rule that an agent hav- 
ing an interest in the contract can sue 
in hisown name. The case also, in my 
opinion, falls under the rule laid down in 
s. 230 of the Indian Oontract Act that, 
where the agent does not disclose the name 
of his principal, there shall be presumed 
a contract. by which he can personally 
enforce the contract entered into by him 
on behalf of the principal, There is no 
reliable evidence that defendant No. 4 did 
actually disclose the name of the firm 
Devaji Kapurji as being the principal in 
the business transactions. I think the 
evidence of defendant No. 4 that the 
plaintiffs’ manager asked him to enter it 
in the name of Kapurji Magniram, though 
the other firm was concerned, is clearly 
untrustworthy, and there is no other evi- 
dence of such disclosure, It may be 
true that defendant No. 4 koew from 
other sources that there was this joint 
concern and thatthe transactions in suit 
were of a kind that would fall within the 
scope of that joint concern, but that does 


(3) 94 Ind. Oas. 575; 27 Bom. L, R. 1168 at p. 1191; 
A. I. R. 1925 Bom. 547, 
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not suffice to bring the case outside the 
words ‘where the agent does not disclose 
the name of his principal.” It is true that 
in Mackinnon, Mackenzie Co. v. Lang, 
Moir & Co. (4), West, J., sitting as a Single 
Judge and dealing with this presump- 
tion, held that thə knowledge, and not 
the source of it, was the main thing and 
that the presumption would not operate 
when such knowledge was obtained from 
other sources as well as when it was 
derived from the mouth ofthe agent. But 
that decision was made without any 
reference to the terms of s, 230 of the 
Indian Oontract Act. Itis not referred to 
by West, J., and the authority of that deci- 
sion has been considerably weakened by 
the subsequent case of Lakshmandas v. 
Anna (5), where Sir Lawrence Jenkins, 
O. J., and Mr, Justice Batchelor held jin 
regard to the next s. 231 that a principal 
could not be said to disclose himself 
within the meaning of that section if 
the other party got knowledge about him 
not from the principal himself but from 
some other source. The language of 
Batchelor, J., at page 362“ about the section 
using the word “discloses himself” and 
not any such words as “is disclosed” or 
“appears upon the scene” is appropriate to 
the similar words in s. 230 that I am cop- 
sidering. 


Therefore, in my opinion there was no 
absolute obligation upon the plaintiffs to 
join the other firm Davaji Narshingji asa 
party in this suit. Itwas of course open 
to the Oourt under O, I, r. 10, Civil 
Procedure Code, to say that though it is 
not an absolutely necessary party, it is 
desirable that they should be ;:joined, 
having regard to the circumstances of the 
case. But, in the present case, I do not 
think that there are any adequate grounds 
for this Court taking up that attitude. 
There is nothing to indicate that there is 
any dispute between the two firms, or that 
the plaintiffs are suing the defendants 
without their knowledge and consent, so 
far as this other firm has an interest in 
the result of these transactions. As Ihave 
already said this is merely a plea set up 
in order to try to delay and hinder the 
plaintiffs’ right just as similar contentions 
appear to have been raised against the 
defendants in the Bellary litigation. In 


(4) 5 B. 584 at p. 589. 
(5) 32 B. 356; 6 Bom. L. R. 731, F 
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"my opinion, therefore, the lower Gourt was 
“wrong when jt held that the plaintiffs 
“alone could not be allowed to sue for the 
balance due, and I hold that the plaintiffs 
` håve aright to sue. 

“ {The rest of His Lordship'’s judgment is 
not matérial for the purposes of this 
report:—] ° 

“Murphy, J.—[After stating the facta:] 
The only remaining question agitated in 
“the appeal is the plaintiff firm’s right to 
sue inthe form it has adopted. The defend- 

_ant firm’s contention was that the transac- 
“tions in question were not with the firm 
Magniram Kapurchand, but with that of De- 
vaji Kapurji; the firm composed of Magniram 
‘Kapurchand and Devaji Narshingji, and that 
-the firmi ‘of Devaji Kapurji alone could sue, 
or was at least a. necessary party. This 
“contention has been accepted by the 
learned Subordinate Judge, who states 
‘that plaintiff’ alone, being one of the 
‘partnérs of the joint firm, cannot be allow- 
“ed to sue alone, No separate accounts of 
‘the joint firm are available though they are 
alleged to exist. The explanation is that it 
‘was mere arrangement to pool the profits 
‘and losses of the two firms composing it, and 
“that it had no capital and no separate 
‘transactions of its own: and that this was 
the reason that it was represented by a 
“‘*khata' in Magniram Kapurchand’s accounts, 
The defendant firm, and the firm Ex. 79, 
seem to have had a very similar arrangement 
-and that joint firm traded inthe name of the 
‘defendant frm.. Iam not satisfied that the 
‘plaintiff firm had no right to bring the suit 
‘as ‘framed: .Though defendant Dhuraji 
‘has stated that he knew he was trading with 
‘the composite firm, his own books show 
the transactions as having been with 
-Magniram Kapurchand—vide Ex. 90, item 
No.-Lof Rs. 8,775-2:0. On the same page is 
an entry in the name of the other member 
-‘of the composité firm, Devaji Narshingji of 
-Rs. 19,242-6-0 snd both entries are in 
‘respect of differences. 

1 think that on the facts the transac- 
tions were essentially with the firm of 
Magniram Kapurji and not with the joint 
firm Devaji Kapurji, and from these facts 
and also the reasops given and on the 
‘strength of the authorities quoted by my 

. ‘learned brother Fawcett, J., in his judg- 
ment, that the plaintiff firm can sue for 
‘these amounts. Asa result, my findings 

< are that it has not been proved that the 
payment of the sum of Rs. 18,000 was 


HARDAYAL MAL 0, MULK RAJ. 


113 I. 0, 1998 


made to Amichand on behalf of the de- 
fendant firm and that. plaintiff is not 
entitled to have this sum taken into ac- 
count; but that the defendant firm have 
not shown that nothing is due from them 
for the payment of Rs 28,000 on the ground 
pleaded, and that the plaintiff firm is 
consequently entitled to have this amount 
taken into account. 

I, therefore, think that the original 
Court’s order should be varied and I concur 
in the one proposed to be made. 

Per Curiam.—lItis agreed by the Plea- 
ders for the parties that on the above basis 
the amount actually due by the defendants 
to the plaintiffs at the date of the suit 
comes to Rs. 2,488-0-6. We accordingly 
pass a decree for the payment of that sum 
by the defendants, with interest thereon 
at six per cent. from date of suit till 
payment. 

As to costs, we think that in the cir- 
cumstances the proper order to pasa will 
be that the parties should get their costs 
throughout, in proportion to their respec- 
tive success, that is to say, the plaintiffs 
will get the proportion of their costs that 
is represented by the fraction, Rs. 2,488 
plus interest from date of suit till to-day 
over the sum of Rs. 23,621, and the de- 
fendants will have their costs throughout 
in the proportion of the difference of the 
above numerator from lover the sum of 
Rs, 23,621. 

A. Decree varied, 


LAHORE HIGH COURT. 
Szoonp OivIL APPRAL No. 2751 oF 1927. 
September 13, 1928. 
Present:—Mr. Justice Bhide. 
HARDAYAL MAL—Derenvant— 

l APPELLANT 


VETSUS 
MULK RAJ— PLAINTIFF AND RAM RAKHA 
MA L—DEFENDANT— RESPONDENTS. 

Hindu Law—Alienation—Alienation of family gro- 
perty by father—Suit by son for mere declaration 
challenging alienation, competency of. 

The mere fact that a Hindu son in the Punjab 
cannot enforce partition of his share does not 
justify the conclusion that he has no share in the 
family property during the time of his father or 
that he is not even entitled to claim joint posses- 
sion of the family property along with the other 
co-sharers. Therefore, a suit for mere declaraticn 
by the son that an alienation of the family property 
by his father is null and void and will not affect 
his share inthe property isnot competent. ' 


Amir v. Kahan Chand (1), followed, 
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Second appeal from an order of the 
Additional District Judge, Ferozepore, 
dated the 29th July, 1927, reversing that of 
- the Subordinate Judge, Third Class, Feroza- 
pore, dated the 4th December, 1926. 

Mr. J. N. Bhandari, for the Appellant. 

Mr. Brij Lal, for the Respondents. 

. JSUDGMENT.—The parties to this case 
are high caste Hindus and!are admittedly 
governed by Hindu Law. The suit was 


by a son to contest an alienation of an-. 


cestral property by his father. Originally 
the plaintiff asked for a declaration that 
the alienation was null and void and 
should not affect his rights, Later on, 
an application was made for permission 
to add a prayer for possession. Time was 
given for the purpose, but the amend- 
ment was not carried out. The trial Court 
then came to the conclusion that the 
plaintiff was bound to sue for conse- 
quential relief in the shape of posses- 
sion and as this was not done the de- 
claratory suit was not maintainable. The 
suit was accordingly dismissed. From this 
decision the plaintiff appealed to the 
District Judge and the latter has held 
that in me Panjab .a son is not entitled 
to sue for possession of the family pro- 
perty during the lifetime of the father. 
The appeal was accordingly accepted and 
the suit remanded for disposal on merits. 
-The defendant-vendes has now come 
up in second appeal and the contention 
of thelearned Oounsel for him is that 
the decision of the learned District Judge 
is not correct and that even in the Pan- 
jab a son is entitled to sue at any rate 
for joint' possession of the family pro- 
perty although he isnot entitled to claim 
partition of such property during the 
lifetime of bis father. He has cited in 
support of this argument Amir v. Kahan 
Chand (1) which appears to be cbearly 
in his favour. 

The learned District Judga has held 
that the theory ofa son being born with 
a share in the joint family property does 
not apply in the Panjab and hence he 


cannot sue for possession of the joint . 


property during the lifetime of his father. 
It was, however, pointed out by a Division 
Bench of the Punjab Ohief Court in 
Narpat Rai v. Devi Das (2) that the dictum 


(1) 73 Ind! Cas. 818; A. I. R. 1923 Lah. 255; 5 Lah. 
L. J. 431 : 
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that the theory of a, son being born 
with a share in the joint property did 
not hold good in the Punjab was much 
too wide and although it appeared in 
some early rulings of the Obhief Qourt, 
it could not be held to be authoritative. 
It is true that in the Panjab a son cannot 
enforce partition of his share during the 
lifetime of his father, but it would 
appear from the Fall Bench ruling Hari 
Kishen v. Chandu Lal (8) that this is 
only due to this particularrule of Hindu 
Law being modified by custom. The mere 
fact that a son cannot enforce partition 
of his share does not, therefore, justify 
the conclusion that he has no share in 
the family property during the lifetime 
of his father or that he is not even 
entitled to claim joint possession of the 
family property along with the other co- 
sharers. 

Following the view taken by a Division 
Bench of this Oourt in Amir v. Kahan 
Chand (1), I accept the appeal and restore 
the order of the trial Oourt. In view of 
the conflict of authority on the law point 
involved I leave the parties to bear their 
costs throughout. 


R. L. Appeal allowed. 
(3) 43 Ind, Oas. 667; 105 P. R. 1917 (F. B.). 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Crvit Suit No. 522 oF 1927. 
September 4, 1928. 
Present:—Mr. Rupchand Bilaram, A. J.O. 
RAMOHAND GOPALDAS—Puarntirr 
versus 


ISMAIL KHAN— DEFENDANT, 

Civil Procedure Code (Act V of 1908), s. 86 (8)— 
Contract by agent of Foreign State—Non-disclosure 
of principal—Personal liability of agent, 

No permission can be given to institute a suit 
against a Foreign State unless the State sought to be 
sued has either instituted a suitin the Court against 
the person desiring to sue him, or has traded within 
the local limits of the jurisdiction of the Court or 
is in possession of immoveable property situated 
within these limits and is being sued with reference 
to such property or for money charged thereon, and 
even if permission were applied for and granted in 
such a case, no suit could lie against the State. fp. 
347, col. 1] 

Where none of these conditions exist an agent 
who entersinto a contract on behalf of a Foreign 
State, will be presumed, under s. 86 (3) of the 
Contract Act, to have personally bound himself for 
the performance of the contract. [ibid.] 

Mr, Pahlajsing, for the Plaintiff, 


Mr. Hassomal, for the Defendant. 
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ORDER.—The plaintiff has instituted 
this suit against the defendant for recovery 
of Rs. 1,600. His case is that certain orders 
were placed with him by the Khairpur 
State and certain other orders wers placed 
with him by the defendant who was the 
agent of that State, that one account was 
kept in respect of both sets of orders at 
the request of the defendant as he wanted 
to earn commission from the State on all 
‘orders whether placed through him or not, 
and that the defendant undertook to be 
responsible for payment of the amount 
due on all the orders. The plaintiff has 
filed two lists marked A and B which are 
in respect of the orders placed with him 
by the Khairpur State directly and through 
the defendant. The amount alleged to be 
due on the first list is asum of Rs. 1,005-3-0; 
against which the plaintiff says he has 
received payment to the extent of 
Rs. 999-13-0 leaving a balance of Rs. 5 6-0. 
With regard to the second list, the total 
amount said to be due to him is Rs, 2,697— 
against which he has received payment 
of Rs. 1,400 leaving a balanceof Rs. 1,296-8-0 
due to him. He has instituted this suit 
against the defendant on the ground that 
no suit is competent against the Khairpur 
State, and has urged that the defendant 
is liable in respect of his own orders 
though they were for a disclosed princi- 
pal as that principal cannot be sued, and 
has further urged that with regard to the 
item of Res. 5-6-0 the defendant is liable 
because he undertook to be responsible 
for the payment of the amount due to 
the plaintiff on orders received direct. 

The defendant has denied that he placed 
any orders himself or that he undertook 
any liability to pay for the orders placed 
by the State with the plaintiff. He has 
further stated that he had a separate 
account in respect of goods ordered by 
him and that he has paid up that account 
in full. He has also raised certain other 
technical pleas which appear sufficiently 
in the issues framed by the Court. The 
issues are as follows :— 

1. Is the suit maintainable against the 
defendant ? 

9, Did the defendant request the plaint- 
iff to put the orders sent by the State 
officials direct in the defendant's account ? 

3. Are there two accounts or one? 

4, Did the defendant undertake to be 
résponsible for payment of the orders sent 
direct to the plaintiff? 
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5. What is the amount due to the 
plaintiff on. account of goods ordered 
through defendant and those ordered 
direct ? 

6. Has the defendant's account been 
finally settled and squared? 

7. What will be found due to the 
plaintiff from the defendant ? 

8. General. 

At the commencement ofthe hearing, 
Mr, Pahlajsing stated that he gave up 
his claim for Rs. 5-6-0 due by the State 
in respect of orders received direct and 
that he did this without prejudice to his 
contention that one account was kept 
under directions by the defendant, The 
statement of Mr. Pahlajsing has greatly 
simplified the issues. 

It is immaterial for the Court to con- 
sider whether the plaintiff maintained 
one account at the request of the defend- 
ant for the purpose of enabling the 
defendant to earn his commission for 
orders placed through him as also placed 
directly, nor is there any need for a 
definite finding whether the defendant 
undertook to be responsible for payment 
of the orders sent direct to the plaintiff, 
the amount claimed on that account hav- 
ing been given up. I, therefore, strike out 
issues Nos. 2, 3 and 4, 

With regard to the first issue, there 
can be no doubt that the defendant is 
liable for the orders placed by him with 
the plaintiff though he disclosed at the 
time that he was acting as the agent of 
the Khairpur State. Saction 230, Oontract 
Act, reads as follows: 

“In the absence of any contract to that 
effect, an agent cannot personally enforce 
contracts entered into by him on behalf 
of his principal, nor is he personally 
bound by them. 

Sach a contract shall be presumed to 
exist in the following cases: 

(1) Where the contract ismade by an 
agent for the sale or purchase of goods 
for a merchant resident abroad ; 

(2) where the agent does not disclose 
the name of his principal; 

(3) where the principal, though disclosed, 
cannot be sued.” ; 
Now, it would appear that if the State 
and its ruler cannot be sued in Indian 
Courts, the Court would presume that 
there was a contract between the plaint- 
if and the defendant, that the defendant 
would be personally bound to pay to the 
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plaintiff money due in respect of all orders 
placed by him, 

Mr, Hassomal has argued that s. 88, Oivil 
Procedure Code, permitsof suits being filed 
against Foreign States with the sanction 
of the Governor.General-in-Council and 
that unless the plaintiff proves that he 
had applied for such sanction and had 
_ been refused the provisions of s. 230 are 
excluded. os 

Now, the obvious answer to that argu- 
ment is that no permission can be given 
to institute a suit against a Foreign State 
unless the State sought to be sued has 
either instituted a suit in the Court against 
the person desiring to sue him, or has 
traded within the local limits of the juris- 
diction of the Oourt or is in possession 
of immoveable property situated within 
these limits and is being sued with 
reference to such property or for money 
charged thereon. None of these condi- 
tions exist in the present case, and, 
therefore, no permission could possibly be 
granted by the Governor-General-in 
Council. Furthermore, even if permission 
were applied for and granted, no suit 
could lie. See Maharaja of Jaipur v, 
Lalji Sahai (1). 

I hold, therefore, that the present suit 
is maintainable against the defendant. 

Issues Nos, 5,6 and 7,—Both parties seem 
to have been indifferent about the proper 
conduct of- the suit. The plaintiff 
failed to file his account-books and 
documents in proper time. The defend- 
ant, on the other hand, failed to apply 
for inspection of the accounts of the 
plaintiff or to file objections to the ac- 
counts. The defendant has agreed that 
the plaintiff's documents might be ac- 
cepted though they have been filed late, 
and both parties have agreed that all the 
above issues which appertain to the settle- 
ment of the accounts be referred to the 
Court Commissioner, that before he goes 
into the evidence, he should afford an 
opportunity to the defendant to have 
inspection of the documents filed by the 
plaintiff and permit the defendant to file 
objections to the account after such in- 
, Spection, and that it should be open to 
the parties to file any further documents 
or to apply for commission if necessary 
after the objections are filed. I accord- 
ingly refer these issues to the Court 


(1) 29 A, 379; 4 A. L. J.358; A. W. N. (1907) 95. 
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Commissioner and direct that he should 
allow inspection of the documents filed to 
the defendant from Monday next. The 
objections to the account should be filed 
within seven days of that date, and further 
documents and commission application, if 
any, should be filed within seven days of 
the filing of the objection. Report in two 
months from this date. Commissioner's 
fees Rs. 15 to be deposited in the first 
instance by the plaintiff. Deposit to be 
made within seven days. 

The account-books of the plaintiff may 
be returned to him by the Commissioner 
after inspection is concluded and after 
the same are marked and sealed. 


A. Case referred to Commissioner. 


MADRAS HIGH COURT. 
` Otvin AprEaL No, 402 or 1923, 
August 1, 1927, 
Present:—Mr. Justice Srinivasa Ayyangar 
and Mr. Justice Reilly, 
KODALI TIRUVENGALARATNAM 
AND ANOTHER—DEFENDANTS—A PPELLANTS 


versus 
KODALI BUTOHAYYA—PraintirF 
RESPONDENT, 

Hindu Law—Adoption—Power to adopt given to 
two co-widows jointly—Adoption by both, whether 
valid—Effect of adoption on hereditary trusteeship 
vested in widow, 

Under the Hindu Law even though both the 
widows of a deceased Hindu concur in making an 
adoption, the act of adoption should be deemed in 
law to have been made only bythe senior widow 
and to herself as mother, the junior widow merely 
concurring. An adoption made jointly by two cos 
widows is not, therefore, invalid. [p. 348, col. 2; p. 
350, col. 1.) ; 

Venkata Narasimha Appa Row v. Parthasarathy 
Appa Row (1), explained. 

Where a Hindu gave authority to his widows to 
take in adoption any of his brother's children if they 
were desirous of doing so: | 

Held, that the reasonable construction to be placed 
on the terms of the deed of authority was that the 
direction was merely to the effect that unless both 
the wives should be willing, no adoption should be 
made and that the boy to be adopted should be chosen 
by both. [p. 350, col. 2.] 

In the absence of any special provision with 
regard to succession to the office of hereditary 
trusteeship the ordinary rule of inheritance should 
be followed. [p. 352, col. 1] 

The ordinary rule of inheritance being that the 
husband's estate becomes divested ona valid adop- 
tion being made, andithe office of trustee being 
property like other properties, the office of trustee 
which the widow is divested of on adoption, becomes 
vested in the adopted son, [ibid.] 
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Appeal against a decree of the Court 
of the Subortiiaate Judga, Bapatla, in 
"0. S. No. 56. of 1919. 

Mr: T. V. Venkatarama Ayyar, forthe Ap- 
pellants. . 

Mr. A. Krishnaswami Ayyar, for the Re- 


spondent, 
VN, a JUDGMENT. 

Srinivasa Ayyangar,J.—The ques- 
tion ‘that arises for determination in this 
-appealis of considerabledifficulty and great 

interest in the Hindu Law of adoption 
.though itis not likely to arise frequently. 
‘It ig no doubt in connection with the 
office of trusteeship of a temple claimed 
by the plaintiff jointly with the Ist de- 
fendant that the question has arisen, but 
the main point raised and discussed in 
appeal before.us related to the validity 
of the adoption on which the plaintiff has 
based his right. 

Two learned Subordinate Judge in the 
CGourtbelow found infavour of the adoption 
and upheld thé plaintiff's claim and granted 
a decree. The defendants have appealed. 
` The points have now been argued on 
behalf of the appellants in this appeal 
and one of them is a comparatively small 
one and may be disposed of immediately. 

Exhibit A is the Willof the deceased 
Buchayya by which he gave authority to his 
two widows Pullamma and Lakshmamma 

‘to make an adoption. The portion of the 
‘Will referring to theadoption has been 
translated thus: “If my younger brother 
‘Thiruvengalam should beget sons you 
should take in adoption any of these 
children or the children of any other 
‘persons if you are desirous of doing so 
and at a time when you wish to do it.” 
The contention put forward with regard 
to this clause in the Will is that the 
adoption made by the widows not having 
> been of a son of the lst defendant, cannot 
-be regarded as valid. The argument was 
that in this clausethe testator has given 
& direction that in making the adoption 
preference should be given by the widows 
to ason of his brother Thiruyengalam. 
The learned Subordinate Judge has found 
- against this construction of the Will, We 
. gre satisfied that the construction placed 
on the Will by the learned Subordinate 
Judge is correct. In fact there is a great 
_ deal to be said in favour of the view 
adopted .by the lower Court that it was 
only in the event of the lst defendant 
~having more than one son that the testator 
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intended that his widows may, if they 
should have no objection, adopt one of his 
sons. It is quite possible that the testator 
did not contemplate his brother being 
deprived of his only son by adoption in 
the event ofthe brother not having more 
than one son. Further it is only if the 
widows should be desirous of doing so, 
it is stated that they should take in adop- 
tion one of the sons of the brother, We 
have, therefore, very little hesitation in 
repelling the contention. The other ques- 
tion, however, is more difficult of solution. 
In making the adoption it is admitted 
that both the said widows of the deceased 
testator participated. On this it has 
been argued that under the Hindu Law 
the adoption to a deceased husband can 
be made only by one of the two widows 
duly authorised and that the adoption 
made by both the widows must be re- 
garded as invalid. For this purpose Mr. 
T. V. Venkatarama Ayyar learned Vakil 
for the appellants strongly relied upon 
the observations of their Lordships of the 
Judicial Committee in thecase of Venkata 

Narasimha Appa Row v. Parthasarathy | 
Appa Row (1). No doubt at page 220* of 
the report Lord Moulton delivering the 
judgment of their Lordships observes as 
follows :- “In thenext place only one wife 
can receive the child in adoption so as to 
step into the position of being its adoptive 
mother. This is evident from the cases 
which establish that the receiving mother 
acquires in the eyeof the law the same 
position asa natural mother to such an 
extent that her parents become legally 
the maternal grand parents ci the child. 
To hold that a child could bear sach a 
relationship to more than one molher 
would be entirely contrary to settled law 
and would produce inextricable confusion 
in the law of inheritance.” But it must 
bè observed that having made these 
observations their Lordships proceed to 
state that “it isnot necessary that these 
points should be decided and they desire 
to express no opinion upon them, and 
will assume for the purposes of their 
decision that the respondents are right in 


their contention that such a joint power of 


adoption given to the two widows was, if pro- 

perly interpreted, a valid power, and that if 
(1) 23 Ind. Cas. 166; 37 M. 199; (1914) M. W.N 

299; 12 A. L. J. 315; 18 O., W. N. 554; 26 M. L. J. 

411; 15 M. L. T. 285; 16 Bom. L. R, 328; 411. A, 51 

(P.O). 
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| they had agreed to a person to be chosen 
for such adoption they could have validly 
executed the power.” Thereupon their 
Lordships proesed to construe the power 
in question in that case ‘having regard 
to the surrounding circumstances and 
contemporaneous documents put in evi- 
dence and state that according to the 
true intention of the donor the power 
given was a joint power to both the 
widows and come to the conclusion that as 
it was a joint power it could not validly 
be exercised after the death of one of the 
donees of the powers as persona designata. 

Special reference may also be made in 
this connection to the following observa- 
tions in the judgment of their Lordships 
at the bottom of page 220*: “But it does 
not follow as a matter of necessity from 
. these considerations that a power given 
to more than one wife to adopt must be 
an invalid power. In many matters 
custom solves difficulties which appear 
to be insoluble when the questions are 
considered from a purely logical point of 
view, In the very question that is before 
their Lordships there are indications in 
the cases cited that in some parts of India 
such a power might perhaps be inter- 
preted as given a preferential right of 
adoption to the first wife.’ From the fact 
that both the widows are the donors of the 
power to adopt it follows that the power 
must be exercised by both or with the 
concurrence of both, and any adoption 
made by only one of the widows is open 
to the obvious objection thatan adoption 
made by the exercise of the power only 
by one of the donees is invalid. 

The question thus resolves itself into 
whether by the mere concurrence, in making 
the adoption, of both the widows there is 

“anything in Hindu Law to make the 
adoption itself invalid. ‘Though the 
observations of their Lordships of the 
Judicial Committee above cited are very 
strong’ with regard to the invalidity of an 
adoption made to the two widows at the 
same time, those observations were not, it 
must be noted, required for the decision 
of the case before them. It may also be 
observed that after all an adoption in 
Hindu Law is based on what is essentially 
a fiction and there must be obvious limits 
to the extension of such a fiction and if 
the fiction should be regarded as sub- 
stitating adoption in the place of the 

*Page pf 37 M.—[Hd.]. 
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natural birth of the son, it’ must follow 


that a bachelor cannot validly adopt and 
this is certainly not the law as recognised. 

If it be merely regarded as a fiction 
there must be no difficulty whatever ina 
person bearing the same relationship to 
two or more persons. However, it seems 
to us that having regard to the genius of. 
the Hindu Law and what may be regarded 
asthe custom and consciousness of the 
community at large at any rate in South. 
India, it will be more in accordance with 
the reason of the thing, the principle 
applicable and the observations of their 
Lordships of the Judicial Committee to 
regard the adoption in this case as having 
been made by and to the senior widow 
Pullama though with the concurrence of 
the other widow. 

Apart from the observations of the 
Judicial Committee referring to the possi- 
bility of an adoption made in those circum- 
stances being so regarded, thereis clear 
authority inthis Court in favour of such. 
a view. In the decision in the case of 
Damara Kumara Venkatappa Nayanim v, 
Damara Ranga Rao (2)to which one of us. 
was a party, it was held by the learned 
Ohief Justice that an adoption made bya 
junior widow with the consent of the 
sapindas but without the consent of the 
senior widow was invalid in law. The 
decision in that case clearly proceeds on 
the recognition of the preferential rights 
ofthe senior widow as regards religious 
rites, The learned Chief Justice has given 
reference to various Hindu Law texts in 
support of that view. In the same case, 
the decision of this Court by Sankaran Nair 
and Spencer, JJ.,in the case of Kakerla 
Chukkamma v. Kakerla Punnamma_ (3) 
where it was held that the senior widow 
had a preferential right to adopt and that. 
so long as that preferential right subsists 
the junior widow has no right to adopt,. 
was cited with approval and it was also 
indicated that any other view might have, 
the effect of tending to unsettle the former 
decisions of this Oourt and give en- 
couragement to its being challenged in 
other cases. 

We may alsoin this connection refer to 
the textof Kathyayana where the first and 
senior wife is said to be the dharma pathni, 


(2) 30 Ind. Cas. 106; 39 M. 772; 29 M. L. J. 18; 18 M. 
L.T 19; (1915) M, W. N. 424. 

(3) 27 Ind. Cas, 775; 28 M. L. J. 72; 16 M. L T, 612; 
o L, W. 24; (1915) M, W. N. 19. 
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that is to say the wife wed for thé purpose 
of performing religious rites and duties 
and the second and succeeding wives 
spoken ofas merely for the purpose of love 
or lust. Againin the chapter treating of 
Vivaha-Samskara itis stated in the com- 


mentary that after the sacrificial fire is’ 


created along with one wife the wives 
afterwards taken do not acquire equal 
rights with the first wife in respect of the 
oblations unless both the wives together 
again officiate in creating a new sacrificial 
fire. In the Shastras are to be found 
Scattered about many texts which give 
prominence to and recognise the superiority 
of the first wife or the dharma pathni, 

There is also a well-established rule 
that whenthe husband dies sonless, tha 
funeral ceremonies should be performed 
only bythe first and senior wife. Again, 
as in the making of Dathahomam, only 
one person can at atime perform the Homam 
and it cannot be performed by both oron 
behalf of both simultaneously. Hence also 
it is deducible that though both may be 
present and participate in the performance 
of the Homam, it is shastrically performed 
only by the senior and deemed to have 
been performed only by her. 

Having regard to all these and other 
similar texts and considerations recognised 
by several decisions in this Court, it is 
clear that even though both the widows 
might have concurred in making the adop- 
tion .the act of adoption should be 
deemed to have been made only by the 
senior widow and to herself as mother. In 
that case it is pointed by their Lordships 
of the Judicial Committee that the other 
wife who participates becomes only a step- 
mother. Assuming, therefore, that the 
authority in this case given by the husband 
to his two widows to adopt should be 
construed only as a joint power, that is, 
“a power to be exercised by both of them, 
that condition has been fulfilledin this 

case because admittedly both the widows 
participated inthe ceremony, But there 
is no necessity to regard the adoption as 
having been made to both the mothers 
more especially if it is to be supposed that 
there can be no valid or legal adoption 
to two mothers at thesame time. We must 
assume that a Hindu husband who for the 
purpose of continuing his line and provid- 
- ing for the purpose of performance of re- 
ligious ceremonies for the salvation of his 
soul and authorising an adoption to be 
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made did not authorise an invalid adops 
tion. The reasonable construction to be 
placed on the terms of the Will is that 
the direction was merely to the effect 
that unless both the wives should be 
willing no adoption should be made and 
that the boy to be adopted should be 
chosen by both. On the adoption being 
made the appropriation of the son to the 
senior wife would almost seem to bs by 
process of Shastraic reasoning. 

No question in this case arises with re- 
gard to the adoption made to the husband 
having been either to the oneor the other 
wife as mother. Having regard to the 
nature of the rights claimed, the only 
question is whether it has been a valid 
adoption to the deceased testator. If, there-. 
fore, we find that there was a joint power 
to adopt and that in the exercise of that 
power there has been a valid adoption 
it follows that so far a3 that question is 
concerned the plaintiff's right must be 
upheld. The plaintiff has in this suit claim- 
ed only as trustee in succession to his ad- 
optive mother, 

At this stage itis intimated on behalf 
of the appellants that in the view taken 
by us with regard to this question there 
are other questions raised on behalf of the 
appellants which would require to be consi- 
dered and decided. For this purpose the 
case will be posted for hearing after the 
long vacation before any Bench hearing 
first appeals, Oosts reserved. 

The appeal coming on for hearing on Ist 
August 1927, the Court (Srinivasa Ayyangar 
and Reilly, JJ.,) delivered the following 

JUDGMENT. . 

Srinivasa Ayyangar, J.—This 
case came up originally for disposal be- 
fore the learned Ohief Justice and my- 
self when two points of a preliminary cha- 
racter were argued forthe appellants by 
their learned Vakil. Now after the judg- 
ment has been delivered with regard to 
those two points, he intimated that there 
were other questions which he wished to 
raise on behalf of the appallants and 
it was necessary that those points should 
also be considered and disposed of, 

Mr. VenkataramaAyyar, the learned Vakil 
has now raised a very ingenious contention. 
The plaintiff in this action having sued 
for joint possession of the office of trustee- 
ship along with the lst defendant, it has 
been contended by Mr. Venkatarama Ayyar 
that the office of trusteeship was ngt on 
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the date of the suit and is not even now 
vested in the plaintiff in such a manner 
as to entitle him to any such relief or 
possession because on the death of the 
adoptive father of the plaintiff his two 
` widows succeeded to the office of trustee- 
ship. Those two widows are still alive. 
They must still be regarded as having 
vested in them the trusteeship. Though 
the plaintiff might, having regard to the 
judgment of this Oourt, be regarded as 
having been validly adopted to the deceas- 
ed, still such an adoption could only have 
the effect of divesting the widows only 
with regard to the private family pro- 
perty which has become vested in them 
as the legal representatives of their hus- 
band and must be limited to the proper- 
ty in which the deceased had a bene- 
ficial interest. There is no principle of 
law on which it can be held that the adop- 
tion by a widow of a person to her de- 
ceased husband has the effect of divest- 
ing not merely the personal estate which 
she has inherited from her husband but 
also any office such as the offica of a 
trusteeship which she might have inherit- 
ed from him. I thinkit might be con- 
ceded that there is no direct authority 
for the position that the adoption by a 
widow has the effect of divesting her 
of the office. It may be that there is no 
such decision because no one ever thought 
of raising any such contention. Practi- 
cally, therefore, this question has to be 
considered and disposed of merely on the 
general principles of Hindu Law applic- 
able to the point. The only case on which 
Mr. Venkatarama Ayyar placed great reli- 
ance for the purpose of supporting his 
contention, was the one reported as Mal- 
likarjuna v. Sridevamma (4). That was 
a case of a promissory note. The suit 
was instituted by the widow who “had 
succeeded as trustee in respect of certain 
choultry charities to her husband. In the 
High Oourt the adopted son was made 
a party and the defendant against whom 
the decree was passed appealed to the 
Privy Oouncil and their Lordships in 
their judgment have dealt only with two 
pleas and contentions argued on behalf of 
the defendants appellants. It was not con- 
tended in that case that the plaintiff who 
was suing on the note as representing 
the charity did not fill that character 

(4) 20 M. 162; 247, A, 73; 10, W. N. 497; 7 Sar. P, 
0, 3, 905 (P, O). 
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and no issue arose asto whether the 
trusteeship had then become vested insome 
other parson. In fact Mr. Venkatarama 
Ayyar, while conceding that there was no 
plea of that character in that case and, 
therefore, no discussion of the question 
merely argued that, if such contention 
was open, it was unlikely that the same 
would not have been put forward by the 
very learned Counsel before their Lordships. 
However, having regard to the decision 
it is perfectly clear that there are no 
statements in itand it is not a decision 
for any point that arises in this case. 
On the finding of their Lordships that 
the plaintiff filled in that case the character 
of the trustee of the charities on behalf 
of which she was suing to recover the 
amount of the promissory note it became 
clear that none of the questions that are 
argued here could have arisen. Then 
what is the principle on which the suc- 
cession to the office of trusteeship depends? 
Primarily as argued by Mr. Venkatarama 
Ayyar himself, it depends upon the original 
terms of the foundation of the trust. 
If according to those terms a line of 
succession was prescribed, that would have 
to be followed. If not, it is clear that the 
trustee that is appointed will take office 
and will transmit the office to his heirs in 
succession if the true intention of the 
maker of the trust was that the office should 
be hereditary in the trustee. If not, there 
is also authority for holding that the 
trusteeship will revert to the family of 
the founder. In this case the curious 
point to be observed is that in the written 
statement filed on behalf ofthe defendants 
the office of trusteeship is clearly 
regarded, dealt with and contended 
to be just like all the other property of 
the family passing by survivorship and 
by succession. There was no plea put 
forward in the lower Oourt that the line 
of succession according to the rule of 
this institution was anything but hereditary. 
In fact it may be observed that the 
fact that the trusteeship is hereditary is 
the common foundation of the case of 
both the parties. In such a case what 
is to be observed is that the trusteeship, 
whether it is in the family of the trustee or 
in the family of the founder, must be held 
to vest in all persons who at the particular 
moment constitute the family, or, in other 
words, represent the family, There is no 
question of partition at all. Mr, Venkata- 
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rama Aiyar referred to the case in Srt 
Raman Lalji Maharaj v. Sri Gopal Lalji 
Maharaj (5) and other cases where it was 
held:that the office of trusteeship cannot 
‘be miado the subject of a partition by 
a Court of Law. There is no question of 
partition at all in this case. It is only 
an instance of the office coming to be 
held by a number of persons at the same 
time as joint possessors of the office. The 
prayer in the plaint in this case is only 
for that purpose. Ifaccording to the con- 
tentions which were common to both 
parties in this case the office of trustee- 
ship’ was hereditary in this family then 
thé simple question is who at the time 
of the institution of this suit should be 
régarded ab representing the members of 
this family. Undoubtedly the plaintiff and 
the defendants, No doubt, before the adoption 
thé.two widows represented their deceased 
husband, but their representative character 
cohtinued’ and miust be deemed to have 
céntinued until a valid adoption was made 
totheirdeceased husband, From the moment 
of that adoption ‘they ceased to represent 
their’ husband, the family and the family 
estate and such. representation became 
vasted only in the adopted son. There- 
fore it follows that according to the as- 
sumed’ intention of the founder or accord- 
ing to the admitted rule of this institu- 
tion the’ trusteeship should be regarded 
as hereditary: in this family and it follows 
from the adoption of the plaintif that the 
right to the officé became vested in him. 
The matter may be put also in a slightly 
different manner. If as admited, in the 
absence’ of any special provision with 
regard to succession to the office of trustee- 
ship the ordinary rule of inheritance should 
be’ followed, it is clear that the ordinary 
rule of inheritance being that the hus- 
band’s estate becomes divested on avalid 
adoption being made and the office being 
property like other properties, it follows 
that this office which the widow is divested 
of becomes vested in the adopted son. 
In- fact, in the case of Thandavaroya Pillai 
v. Shunmugam Pillai (6) it was held by the 
learned Judges that when a trusteeship 
is vested in a family and the members of 
the family remain undivided, the senior 
member of the family is entitled to manage 
the family properties and also exercise the 
right of management vested in the family 

. 428: A, W, N. (1897) 103. 
e Pia Cas, 341; 32M, 167; 19 M, L, J, 59, 
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on behalf of the trust. They add at 
page 169*: “But until partition no junior 
member is entitled to management of the 
trust in rotation any more than he is 
entitled to such possession or manage- 
ment of any family property.’ The de- 
cision in this case seems clearly to point 
to the view of the learned Judges that 
there was no difference in this matter 
between the office of trusteeship and the 
estate of the family. Another case also 
cited by the learned Vakil for the appel- 
lants.is Kunjamani Dasi v. Nikunja Bahary 
Das(7). In this case the learned Judges 
say that, when the office has become vest- 
ed in persons who at the time constitute 
the heirs of the founder, upon the death 
of each member of the group it passes 
by succession to his heir. That also makes 
it abundantly clear that, when the office 
is held by a number of persons jointly, 
the right tothe office onthe death of any 
of the joint holders passes to his personal 
heirs, i.e., to those who would be his heirs 
in respect of his separate property. If so, 
it is difficult to see how on a widow making 
a valid adoption to her deceased husband 
and all the estate, the right, title and in- 
terest of her husband becoming immediately 
vested in the adopted son only the office 
of trusteeship continues to remain vested 
in her. It is unnecessary to refer at great - 
length to all those decisions, many of 
them by their Lordships of the Judicial 
Committee, where eifect has been given 
to the theory of the Hindu Law that the 
adopted son must for most purposes be 
regarded as having been born at the 
time of the death of the peraon to whom 
he is adopted. Ifthe adopted son had 
been in existence it cannot be denied 
that the office would have passed on to 
him and reference need not also be mace 
to thb cases where it has been held that the 
vesting of the estate in the widow who 
has had from her husband authority to 
adopt is a sort of a suspended vesting 
and liable at any time to be divested 
on the exercise of the power. In fact 
the effect of divesting has been extended 
even to collaterals as has been justly point- 
ed out by Mr. Alladi Krishnaswami Ayyar, 
We are, therefore, of opinion that there is 
no point in the contention that the plaint- 
iff did not succeed to the office of trustee- 


Ow 32 Ind. Cas. 823; 22 C.L. J. 404; 20 ©, W. N. 
314, 
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ship oa his bəiag validly alsstəl a3 
has baen found by this Court already. 

None of the other points which were 
raised in the Gourt bslow have been 
argued before us. It follows that the 
appeal fails and must be dismissed with 
costs. 

The memorandum of objections is dis- 
missed with costs, but any claim therein 
may be mads the subject-matter of a 
saparate suit, 

Reilly, J,.—I agree, i 

V.N. V. Appeal dismissed. 
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Hindu Law—Joint family business—Power of 
manager to contract debts—Estoppel—Notification of 
mortgage in sale proclamation—Auction-purchaser, 
whether estopped from disputing validity of morte 
gage —Attachment before judgment-—-Compromise 
decree giving charge—Waiver of attachment—Sub- 
sequent alienation, whether void against attachment— 
Civil Procedure Code (Act yV of 1908), s. 64, 
0. XXXVIII, rv. 9. 

Whare a family business is bsing carried on for 
the benefit of a joint family, the manager of the 
family has power to borraw money for the purposes 
of the business and to mortgage family properties 
to sacure e-payment of such money. [p 354, col. 1] 

Righunathjt Tarachand v. Bank of Bombay (D, 

referred to. 
, The notification of a mortgage at the time of salè 
in execution of a decree does not prevent the auction- 
purchaser from disputing the validity of the mort- 
gage. [p. 355, col. 2.] . , 

Roshan Lal v. Lallu (3), Ganesh v. Purshottam (5) 


and Narayan Sadoba Halvai v, Umbar Adam Memon - 


(6), relied on, 

lotention to waive the benefit of an attachment 
before judgment cannot be presumed from the mere 
fact that the plaintiff consented to a decree giving 
Te aka over the properties attached. [p. 356, 

ol. 1. 

An attachment before judgment will continue to 
have effect even after the passing of a decree, in the 
absence of a specific order by the Court raising the 
attachment. [p. 355, col. 1) 

. Appeal from a decision of the Joint 
Firat Olass Subordinate Jadge at Daulia, 
in Oivil Suit No. 56 of 1923. 
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Mr. Nadkarni (with him Mr, G. B,Chitale), 


for the Respondents. . 
JUDGMENT. Me 
Mirza, d.—The appellant-plaintiff 


ia this case sued to recover a certain sum 
on asimple mortgage bond dated December 
11,1917. The mortgage bond is executed 
by defendants Nos.1, 2 and 3. The defend- 
ants Nos. 1 tos are sued as members ofa 
joint undivided family, defendants Nos. 1 
to 6 being thesons of one Sadashiv, defend- 
ant No. 7 as grandson of one Lotan, who 
was a brother of Sadashiv, and defendant 
No. 8a son of another brother of Sadashiv, 
one Ananda. The appellant's case _ was 
that defendants Nos. 1 to 8 were jointly 
interested in a family shop carried onin 
the name of Sadashiv Narayan Shimpe, 
Defendants Nos. 9 and 10 are auction- 
purchasers of the two survey numbers, the 
subject-matter of the mortgage bond, being 
purchasers at an auction sale held in execu- 
tion of a certain decree. The learned 
Judgeheld thatthe mortgage bond was 
not binding on defendants Nos. 4, 6,7 and 
8, defendant No.5 being dead. Thelearned 
Judge also held that theclaim of the 
plaintiff which he decreed held good against 
the two properties to the extent only of the 
shares of defendants Nos.1 and3 therein. 
Against this decree, the plaintiff has 
appealed and defendants Nos. 9 and 10 
have filed cross-objections. “The contention 
of defendants Nos, 9 and 10 is that the 
plaintiff's mortgage is void as against them 
and the shares of defendants Nos, 1 and 
3, which form part of the sale to defendants 
Nos. 9 and 10, are not subject to the plaint- 
i rigage, : 

= aana danik other than defendanta 
Nos. 9 and 10 have not appeared. Mr, 
Nadkarni on behalf of defendants Nos, 9 
and 10 does not contend that defendants 
Nos. 1 to 8 are not members ofa joint family, 
He contends that defendants Nos. 1, 2 and 
3 were in possessionof the properties, the 
subject-matter of the mortgage as adualf 
members of the family, the otherdefendantgs 
at the time were minors and the plaintiff 
has failed to show thatthere was any legal 
necessity for the mortgage. The ground 
taken by Mr. Nadkarni is not the same as 
the ground taken by the learned Judge, 
The learned Judge held that on the evidenca 
before him he did not believe the plaintiff'a 
gumasta, Gangaram Nago, that defendanta 
Nos. 1 to 8 were jointon the date of the 
bond, ‘Inelearned Judge was of opinion 
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-that there was no other evidence worthy of 
¢ consideration’ on the point. We fnd, 
however, that. in addition to the deposition 
-of Gangaram ‘Nago there is considerable 
evidence on the record toshow that there 
existed about this time a family shop in 
‘which defendants Nos. 1 to8 were interested. 
The shop dealt in cloth from the year 1908. 
“There isevidence of certain dealings between 
the plaintiff and this shop. Several 
promissory notes were passed from time to 
time by the predecessors in-interest of the 
defendants and by some of the defendants 
to the plaintiff in respect of the indebtedness 
of the shop to the plaintiff for goods 
supplied or moneys advanced. The mort- 
gage bond of December 11, 1917, isin 
respect of such indebtedness, Where a 
family shop is being carried on for the 
‘benefit of joint family the powers of the 
adult members incharge of such shop to 
borrow money for purposes of the business 
and mortgage family properties to secure 
re-payment of such money, are clearly very 
wide, as was laid down by this Court in 
Raghunathji Tarachand v, Bank of 
Bombay (1). Chandavarkar,J , remarks (page 
78 *— 


©The rule of Hindu Law that debts 
contracted by a managing member of a 
joint family are binding on the other 
members only when they are for a family 
purpose, is subject to at least one important 
exception...where a family carries on a 
business or profession, and maintains itself 
by means of it, the member who manages 
itfor the family hasan implied authority 
to contract debts for its purposes, and the 
creditor is not bound to inquire into the 
purpose of the debt to bind the whole 
family, thereby, because that power is neces- 
sary for the very existence of the family.” 
The evidence shows that defendants Nos. 
Y9 and 10 filed suits and obtained decrees 
against the representatives of the three 
branches of Sadashiv, Lotan and Ananda 
as members of‘a joint family in respect 
of their respective business dealings with 
the shop. From a consideration of these 
points, the finding of the lower Court that 
the remaining defendants Nos. 4,6, 7 and 
8 are not liableto the plaintiff appears to 
me to be incorrect. Inmy opinion they 
would beso liable as members of a joint 
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family to the extent of their interest in 
the joint family properties. : 
With regard to the contentions of defend- 
ants Nos. yand 10, it appears that defend- 
ant No. 9 had filed a suit against the 
members of the jointfamily in June, i916, 
being Suit No. 287 of 1916. On July 12, 
1916, he obtained an order in that suit for 
attachment before judgment. That order 
was made absolute on March 1, 1917. On 
July 21, 1917, the suit was decreed ex parte 
against some of the defendants in that suit 
and a consent decree was taken between 
the plaintiff and the defendants who appear- 
ed atthe hearing. By the consent decree 
the decretal amount was made payable by 
instalments and inthe meanwhilea charge 
was created on the properties, the subject- 
matter of the attachment before judgment. ' 
Thereis nothing in thedecree to indicate that 
the attachment beforejudgment was raised. 
Defendant No. 10 had also filed a suit against 
the joint family about the same time being 
Suit No. 324 of 1916. On August 1, 1916, 
he obtained anorderin thesuit forattachment 
before judgment of properties belonging 
to the joint family including the proper- 
tiés in suit. That order was made absolute 


on July 9,1917. The claim of defendant 


No. 10 was decreed on July 11, 1917, ex 

parte against some of the defendants who 

did not appear anda consent decree was 

taken between him-and the otherdefendants 

who appeared. The mortgage bond in the 

suit was executed on December 11, 1917, 

which is subsequent to the dates of the 

two orders of attachments and the two 

decrees obtained in the two suits. The 
properties were soldin execution proceedings 
in. Suit No, 287 of 1916, one survey number 
being purchased by defendant No. 9, other 
survey number being purchased by{defend- 
ant No. 10. In the proclamation of gale: 
the fact that there was a mortgage on 
these properties in favour of the appellant 
was mentioned. The appellant was served 
with a notice of the proposed sale. The 
property sold in the execution proceedings, 
however, was not the equity of redemption 
to which the members of the joint family 
would be entitled subject to the mortgage, 
but was the property itself, It does not. 
appear from the record that the Executing 
Court held any enquiry into the mortgagee's 
claim or decided that the attachment was 
subject to the mortgage. It is contended 
on behalf of defendants Nos. 9 and 10 
that at the date of this sale, the original 
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attachment before judgment of Jaly 12, 
1916, was still subsisting and the mortgage 
bond was executed during the subsistence 
of the attachment. If that contention is 
correct the alienation of the proparty by 
means of the mortgage bond dated Dacem- 
ber 11, 1917, would be void against any 
interest claimed under ths attachment. 
The case of Ganu Singh v. Jangi Lal (2) 
is an authority for that proposition. It is 
there laid down that the effect of an 
attachment of a property under the Oivil 
Procedure Code, whether made before or 
after decree, is the same, provided that 
in the former case a decree is made for 
the plaintiff at whose instance the attach- 
ment takes place. Mr. Pradhan has argued 
that the attachment before judgment must 
bs deemed to be merged in the decree. 
He contends that defendants Nos. 9 and 
10 by their respective decrees have chosen 
to substitute for the attachment, a charge 
on the properties and the fact of the 
mortgage claim being mentioned in the 
proclamation of sale is tantamount to the 
sale having taken place subject to the 
mortgage claim, Under O. XXXVIII, r. 9 
of the Oivil Procedure Code, it appears 
that where an order is made for attach- 
ment before judgment, the Oourt shall 
order the attachment to be withdrawn when 
the defendant furnishes the security 
required, together with security for the 
costs of the attachment, or when the suit 
is dismissed. Under r. 11, where pro- 
perty is under attachment by virtue of the 
provisions of O., XXXVIII, and a decree is 
subsequently passed in favour of the 
plaintiff, it shall not be- necessary upon 
an application for execution of such decree 
to apply for a re-attachment of the property. 
- In the absence of a specific order by the 
Court raising the attachment before judg- 
ment, and in the absence of a definite state- 
ment in the decree that the attachment 
before judgment was being abandoned by 
the plaintiff, we must take it that the 
‘attachment continued. In that view of the 
case the alienation of the property on 
December 11, 1917, by means of the mortg- 
aga bond would be void against defendants 
Nos. 9 and 10 under s, 64 of the Oivil 
Procedure Oode, Mr, Pradhan has argued 
that the mention of the mortgage in the 
proclamation of sale dsbars defendants Nos. 
9 and 10 from contending that they have 
not purchased the property subject to the 
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mortgage. In Roshan La} v. Lallu (3) a 
similar fcontention was raised but 
overruled. The facts in thatcase were very 
similar to those with which we have here to 
deal. I respectfully agree with the ruling 
of the Allahabad High Court that the 
notification of the mortgage at the time 
of the sale does not preventthe auction- 
purchasers from disputing its validity. 

The learned Judge has held that the 
attachment before judgment must be deem- 
ed to have continued as against such of 
the defendants as were not parties to the 
consent decree but against whom ex parte 
decrees were passed. He is of opinion that 
by the consent decree the attachment came 
to an end as between the parties to the 
consent decree and the defendants Nos. 9 
andil0, Defendant No. 2 was not a party 
to the consent decree. Defendants Nos. 
l and 3 were. On that ground he has 
held that the shares of defendants Nos. 1 
and 3 in the properties would be liable 
for the mortgage debt. I do not agree 
with that statement oflaw. In my opinion 
the attachment continued against all the 
defendants whether they were parties to 
the consent decree, or only ea parte decrees 
were passed against them. The cross- 
objection taken by defendants Nos. 9 and 
10 on this point should, in my opinion, 
be allowed. 

Fawcett, Actg. C. J.—I agree. With 
regard to the first point the liability of 
defendants Nos, 4 to 8, no doubt they 
were minors at the date of this mortgage 
bond, and the general rule applies that, 


where the manager of a joint family 


business has contracted debts for the 
ordinary purpose of the family business, 
the minor co-parceners are liable to the 
extent of their interest in the joint family 
property. With regard to Raghunathji 
Tarachand v. Bank of Bombay (1) ‘the 


‘judgment of Chandavarkar, J., has been 


criticised in Vithal Yeshawnt v. Shivappa 


‘Mallappa (4) where it was held that it 


was necessary for the mortgagee to 
prove not only that the mortgagor was 
carrying on a family business, but also that 


the money was required for that business. 


In that particular case it was held that that 


_burden of proof was not discharged. In 


the present case, however, I think that the 
findings of the Subordinate Judge on issue 
(3) 68 Ind. Cas. 790; 44A. 714; 20 A. Li J, 728; ALT, 
R. 1922 All. 443. 
(4) 72 Ind. Oas. 659; 47 B, 637; 25 Bom, L,R 333; A 
I. R. 1923 Bom, 265; 
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No, 4 clearly suffice to show that the money 
was required for this family business. The 
plaintifs accounts show thatdefendants Nos, 
1 to 3 had been purchasing cloth from the 
plaintiff ‘for their cloth shop from time to 
time and thatthe suit bond was passed for 
the balance of the price. 

Then the contention that the bond wasex- 
ecuted by defendants Nos. 1to3in order 
to prejudice the other: defendants who are 
members of this joint family was not proved 


- . and, in fact, no evidence was given in 


support of that contention. Accordingly 
I think that it isa case where ‘defendants 
Nos. 4 to 8 should have been held liable 
by the lower Court to the extent of their 
interest in the joint family property. 

In regard to the second point about the 
mortgage bond being void under s. 64 of 
the Civil Procedure Code, it is clear that 
defendants Nos. 9and 10set up the plea 
that the mortgage bond was invalid, and 
the mere fact that they referred to the mort- 
gage in their applications for execution and 
asked for the property to besold subject 
to the mortgage does not preclude them 
from questioning its validity. This has 
been ruled in- Ganesh v, Purshottam (5) and 
Narayan Sadoba Halvai v. Umbar Adam 
Memon (6). Nor does the fact that this 
mortgage was aleo mentioned in the 
proclamation of sale prevent the provisions 
ofs. 6t applying, if they can otherwise 
be properly applied. The Subordinate 
Judge would have applied them but for 
his view that defendants Nos. 9 and 10 
must be taken to have substituted a charge 
for the attachment, so far as the defendants 
who were parties to the consent decree 
were concerned. That is tosay,he sets up 
a waiver by defendants Nos.9 and 10 of 
their rights under the attachment before 
judgment. But any such waiver must be 
properly proved; the ordinary principle is 
that waiver is an intentional act; anda 
clear act showing such an intention to waive 
must be shown. In the present cese there 
isno evidence of any such waiver ; on the 
contrary, I find thatin the application for 
execution that was made by defendant No, 
9 in regard to his decree in Civil Suit No. 
287 of 1916 (Ex, 82) he expressly says in 
para. 10 :— 

_ “I apply as follows :—Firstly, that the 
immoveable property mentioned at the 
end of the Darkhast application as belong- 

© ying. Cas. 106; 33 B. 311; 11 Bom. L. R. 26; 5 
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ing to the said...has been already attached 
previously and that attachment still remains 
and is continuing and is not raised.” 
Clearly, far from being any waiver, he says 
the attachment is still continuing. It is not 
clear whether a similar statement was made 
in the application of defendant No. 10 
(Ex. 71), because the paper containing 
para 10 in that application—accord- 
ing to the translation—appears to have. 
been torn. Buteven if he did not make a 
Similar assertion, that does not establish 
that he intended towaive his right under the 
attachment. Accordingly, in my opinion, 
the view of the lower Court on this point 
cannot be sustained, and I agree that the 
mortgage decree for the sale of these two 
properties should not be upheld, 

Mr. Pradhan asks that the plaintiff should 
be allowed to have the properties sold upon 
his payment ofthe decretal amounts that 
defendants Nos. 9 and 10 obtained in 
satisfaction of their decrees Mr. Nadkarni 
for defendants Nos. 9 and 10 objects to 
this, and it seems to us that we could not 
properly pass any sucb order as defendants 
Nos. 9 and 10 are not in the position of 
mortgagees but are now auction-purchasers 
with therights that this involves. It is, of 
course, open to the plaintiff to try and come 
to some arrangement with defendants Nos, 
9 and 10, or their assignees. But it is not 
possible for us to give relief in this parti- 
cular form. We, therefore, substitute for 
that part of the lower Court's decree against 
defendants Nos. 9 and 10 that the property. 
be sold, etc, a decree against defendants 
Nos. 1 to 3 for the sum of Rs, 7,080 and 
costs of the suit, with interest on Rs, 5,019 3 
at six per cent, per annum from the date of 
suit tothe date of payment, and a decree 
against defendants Nos. 4, 6, 7 and 8 to 
pay the same amount to the extent of their 
shares in the joint family property. We 
also reverse the order that the plaintiff 
should pay the costs ofdefendants Nes, 4 
to 6, and substitute an order that their 
costs shall be borne by them. As to the 
order as to costs of defendants Nos. 2, 3, 9, 
10 and 11, we do not interfere with the 
order for costs in regard to defendants 
Ncs. 2,3, and9; but in regard to the costs 
of defendants Nos. 10 and 11, we direct 
that the plaintifi-appellant shall bear one 
eet of costs in regard to them both in this 
Court and in the lower Court. No order as 
to the costs of the cross-objections, 


A. ; Decree varied, 
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‘NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. ' 
Sgoonp O1vin ArPRaL No. 13-B of 1927. . 
July 26, -1928, 
Present:—Mr. Prideaux, A. J. O. 
GQANPAT— APPELLANT 
Versus 
HARI IR anv cb AERS— RESPnNDENTS, 
Provincial Insolvency Act (V of 1920), ss. 27 (2), 87, 
48—Adjudication—Time fixed for application for 
discharge—Power of Court to extend time. 
An Insolvency Court has power under s, 27 (2) of 
the Provincial Insolvency Act to extend the time 


for making an application for discharge even after 


the expiry of the period fixed by the Court for 
making such an application. : 

Abraham v. Sookias (1) and Gopal Ram v. Magni 
Ram (3), Tirumala Reddi Chinnappa Reddi v. Kolakula 
Thomasa Reddi (2), not followed. . 


Appeal against a decree of the District 
Judge, Amraoti, dated the 25th November, 
1926, in Civil Appeal No. 41 of 1926. 

Mr. W. B. Pendharkar, for the Appellant. 

Mr. R. K. Manohar, for the Respoadents, 


JUDGMENT. —Oxc the 9th of August, 
1924, one Waman, a creditor, applied to have 
Suryabhan adjudged insolvent. On 7th 
March, 1925, the Insolvency Court held that 
Suryabhanhad committed an act of insol- 
vency and declared him an insolvent, and 
ordered himto apply for discharge within 
six months, 7, e. by the 7th September, 1925. 
Oa 18th April, 1925, Waman applied for the 
anoulment’ of a sale by the debtor in favour 
of one Ganpat and Ohandrabhan, dated the 
l7th May, 1924, and on 24th October, 1925, 
Waman applied for extension of the time 
for discharge. But on 20ch March, 1426, 
both these applications were withdrawn. 
Onthe same day another creditor Bhuralal 
asked that the applications be continued 
and on l7th April, 1926, an application 
was filed by other creditors asking that 
the sale be set aside. The Insolvency 
Court annulled the adjudication “ on 
17th July, 1926. The adjudication was 
annulled on the ground that the insolvent 
had not applied for his discnarge within 
six months. 

Oo appeal the lower Appellate Oourt 
held that the Insolvency Ovourt had power 
wader s. 27 of the Insolvency Ast 
to extend time to apply for discharge even 
after the period allowed had elapsed. 
[Abraham v. Sookias(1)] Further, holding 
that the Insolvency Oourt should have 
extended the time to see that justice was 


aD 81 Ind, Oas. 584; 51 Q. 337; A,I. R, 1924 Cal. 
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done; the lower Appellate Court set, aside 
the order annulling the ddjudication of 
the insolvent and directed that Court to 
proceed with the creditors’ applications to 
have the sale set aside and the time 
extended. Against that order the present 
appeal has been filed. | 

Section 27 of the Provincial Insolvency 
Act, V of 1920, states that if the order 
of adjudication is made, the Oourt shall 
specify the period within which the 
debtor shall apply for his discharge, and 
that the Court may, if.sufficient cause 18 
shown, extend the period within which 
the debtor shall apply for his discharge 
and in that case shall publish notice of 
the order in such manner as it thinks fit. 
Section 43 of that Act states that if the 
‘debtor does not appear on the day fixed 
for hearing his application for discharge 
or onsuch subsequent day as the Uourt 
may direct, or if the debtor does not 
apply for an order of discharge within the 
period specified by the Court, the order 
of adjudication shall be annulled, and the 
provisions of s. 37 hall apply 
accordingly. Thus it seems clear thata 
date has to be fixed for hearing an appli- 
cation for discharge, and the proceedings 
may be adjourned to some subsequent 
date. Section 37 of the Act deals with 
the proceedings of anouiment. Tne fact 
that inthe present case the adjudication 
order wasaunulled long afterthe six months 
allowed does not seem to me to vitiate 
the proceedings; and the real question 
awaiting my decision 18 whether there 
were suficient grounds for the Insolvency 
Court to defer annulling the adjudication. 

Great reliance is placed by the appellant 
on the case of Tirumala Reidi Chinnapps 
Reddi v. Kolakula Thomasa Reddi (2) a 
case which lays down that the Court 
has no power to extend the time after 
the perioispecified in the order. There 
are many cases which hold the contrary; 
for instance Abraham v. Sookias (1), 
which holds that the Oourt has power 
under s. 27, el (2) of the Pro- 
vincial Iasolvency Act to extend the 
time to apply for discharge even after the 
expiry of the period of the order for 
discharge; and the Full Bench cass 
of Gopal Ram v. Magni an. 108); 
(2) 109 Ind. Gas. 581; 54 M. Sere bee ay 
311; (1923) M. W. N.177; A. I, R. 192 ad. 265; 


M3 107 Ind. Cas. 830; 7 Pat. 375; 9P. L. T, 329; A 
LB. 1928 Pat. 338, 
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I -prefet .to follow these. cases in 
place of the Madras case, The law seems 
tö be that-the annulment of adjudication 
does: not ipso: facto come into operation 
Without- an-express.-order.of the Court to 
that:-<effect under s, 43 of the Act. 
In the present case, therefore, the 
Insolvency Court had-the power to extend 
the: time for discharge.. : | 
“380, the only question left is whether it 
Shéuld-have done so. Now, considering 
that, -before its order was passed, Bhuralal 
had -asked that the applications submitted 
by. Waman . asking forthe annulment of 
the sale of 17th May, 1924, and for the 
-éxtension of. the period of discharge be 
continued; and that again on 17th April, 
1926, an application was filed by other 
ereditors asking that the sale be set aside; 
it seems to me that the Insolvency Court 

“should: have extended the time for the 
‘discharge until these matters had been 
gone into and disposed of. It seems to 
‘me that either the insolvent or any other 
eréditor.can apply for extension of the 
périod of discharge before an order has 
‘beén passed annulling the adjudication. 
There is little doubt that the insolvent 
‘was acting in collusion with Waman to 
the detriment of his other creditors. 

I think the lower Appellate Oourt’s order 
‘is correct and I decline to interfere with 
it. The result is that this appeal fails 
‘and is dismissed witn costs. The appellant 
will pay the respondents’ costs. I fix 
Pleader’s fees at Rs. 15, 

G, B.D. Appeal dismissed. 


+ MADRAS HIGH COURT. 
Second Orvit APPEAL No, 1964 oF 1927, 
August 3, 1928. 

Present:—Mr. JusticeThiruvenkata Achariar, 

THILLAI GOVINDASWAMI PILLAI 

AND aANOTHER—PLAINTIFFS—APPELLANTS 

Civil Procedure Code (Act V of 1908), O. XXI, r. 68 
—Title suit—Burden of proof. 

An order dismissing a claim to attached property 
has allthe force of a binding adjudication in favour 
of the attaching creditor which can be assailed only 
by the institution of a ‘suit by the defeated claimant 
to establish his right, to the property as providéd in 
O. KAI, r. 63, Civil Procedure Code. Therefore, in 
such a suit, the onus lies on the unsuccessful claim- 
aut to establish his fitle to the property affirmatively. 
[p. 360, col, .] 
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i sa Perayya v. Peroli Vaikayamma (1), tol- 
owed, 

V. B.A.R. M. Firm v. Maung Ba Kyin (1), ex- 
plained. 

Second appeal against a decree of the 
Court of the Subordinate Judge, 
Ouddalore,in A. S. No. 207 of 1926 (A. 8. 
No. 321 of 1925 on the file of the District 
Court, South Arcot, preferred against that 
of the Court of the District Munsif, 
Villipuram, in O. 8. No. 275 of 1924. 

My. N.S. Srinivasa Ayyar, for the Appel- 


. lants. 


This second appeal coming for hearing 
under r. 11 of O. XLI of-Sch, I of 
Act V of 1908, the Court delivered the 
following 


JUDGMENT.—The plaintiffs are the 
appellants in this second appeal. The suit 
was brought under O, KAI, r. 63 of the 
Oivil Procedure Code to establish their 
right to the suit property in consequence of 
their claim thereto when it was attached 
as the property of the 3rd defendant at the 
instance of his judgment-creditors, defend- 
ants Nos, 1 and 2 having been dismissed. 
Plaintiffs admit that the suit property 
originally belonged to the 3rd defendant, 
the judgment-debtor but he conveyed it to . 
Doraswami Pillai, since deceased, who was 
the fatherof the Ist plaintiff and the 
undivided brother of the 2nd plaintiff by a 
sale deed Ex. A dated 13th September, 1913, 
and hence it could not be attached in 
execution of the decree obtained by defend- 
ants Nos. 1 and 2 against the 3rd defend- 
ant. The order dismissing the plaintiff's 
claim is Ex. F dated 18th August, 1924, The 
plea of the attaching creditors the Ist and 
‘2nd defendants is that the alleged sale wes 
a sham transaction not supported by 
consideration but brought about solely 
with a view to defeat thecreditors of the 
transferor, the 3rd defendant, who was 
then in embarrassed circumstances, the 
transferee being his own maternal uncle and. 
father-in-law. Both the lower Courts have 
concurrently come tothe conclusion that 
the defendants’ case that the sale-deed Ex, 
A isasham transaction is true and have, 
therefore, dismissed the plaintiffs’ suit, 
The lower Appellate Court has gone fully 
into the evidence adduced on the question, 
It finds that at the date of Ex. A the 
vendor was in very embarrassed circum- 
stances, that the alleged consideration 
for the sale, viz, the discharge ofa prior 
debt due on a promissory note executed, by 
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the 3rd defendant in favour of one 
Thangavelu Pillai was fictitious and that 
no consideration was in fact paid by the 
transferee, that the vendor even after the 
sale-deed -continued to be in possession 
and enjoyment of the property, that the 
property was worth a great deal more than 
Rs, 300 which was the price mentioned in 
the sale deed and that the object of the 
transfer which was made to the vendor's 
uncle and father-in-law was merely to shield 
the property from the vendor's creditors. 
The learned Subordinate Judge upon those 
findings has come to the same conclusion as 
the Court of first instance, viz, that the sale 
was asham transaction. 


EIt isjargued that the finding of the Subordi- 
nate Judge is vitiated by the circumstance 
that he misdirected himself on the question 
of onus. In para. 3 of his judgment he says 
as follows: “It is well settled that where 
the ostensible owner who has been defeated 
in a claim proceeding sues to set-aside 
the order made in the claim petition under 
0, XXI, r. 63, Civil Procedure Code the onus 
lay on him to establish that he was the 
realowner of the property and it was not 
sufficient for him totrely merely upon the 
deed which shows his ostensible title (vide 
Modadagu Perayyav. Peroli Vaikayamma, 
(1)."] In that case, the learned Judge 
Venkatasubba Rao, J., refers tothefollowing 
cases (4) Jamahar Kumari Bibi v. Askaran 
Boid (2), (ii) Govind Atmaram v. Santai 
and (iit) Nannhi Jan v. Bhuri (4) as support- 
ing the view as to the onus-in such cases and 
a reference to those cases fully supports his 
conclusion. The same view has been taken 
by the Punjab Ohief Court in Laig Ram v. 
Thola Singh, (5) and by.the Lahore High 
„Court in At Bai v. Kahan Singh (6). There 
is thusa strong concensus of authority of 
three other High Courts in favour of the 
view taken by Venkatasubda Rao, J, in 
Modadagu Perayya v, Peroli Vaikayamma, 
1 


Ji 

It is argued for the appellant that the 
view taken in all those cases as to the onus of 
proof being on the plaintiff must be taken 
to be overruled by the recent decision of 
the Privy Council in V. E. A, R.M, Firm 


(1) 79 Ind. Cas. 599; 47 M. L. J. 14; 34 M. L, T, 201; 
191. W. 697; A. L R. 1924 Mad. 770. 
-* (2) 30 Ind. Cas, 855; 22 O. L. J. 27. 
` (3) 12 B. 970. 
4) 30 A. 321; 5 A. L. J. 601; A, W. N. (1908) 125. 
5) 50 Ind. Oas. 884; 47 P. L. R. 1919. 
(6) 67 Ind, Gas, 876; 3 Lah, L, J. 198, 
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-else's debt, 
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v. Maung Ba Kyin (7) and that the decision 
of their Lordships is on the other hand 
authority for the appellant's contention 
that the onus lies onthe attaching crediter 
who seeks to defeat the ostensible title of 
the plaintiffs under a registered sale-deed 
in their favour. In the case before their 
the judgment-debtor had 
executed in favour of the plaintiffs a sale 
decd of his properties for Rs. 20,000. Upon 
the evidence it was found that the property 
which was sold forits proper value was 
supported by consideration to the extent of 
Rs. 17,C00 which was the amount dué to 
the father of one of the purchasers both 
under a previous mortgage of the same 
property in hisfavour and also, a simple 
money debt due to him by the vendor 
and that the purchasers had not satisfac- 
torily proved the payment of the balance 
of Rs. 3,000 which was to be paid in cash 
to the vendors. The sale was impeached 
by an attaching creditor of the vendor as 
a fraudulent one, and it is with reference 
to that plea that their Lordships make the 
observation which is relied on: “Now 
they being the ostensible owners of the 
property under a duly registered deed anda 
deed of transfer, obviously the party claim- 
ing to attach that property for somebody 
not their debt, but the 
debt of the original debtor, must show 
that the sale was a fraudulent ione, 
and that could only be done in this case 
(there is no other evidence) by showing 
utter inadequacy of consideration.” Their 
Lordships held that upon the finding that 
for the property which was worth Rs. 20,000 
Rs. 17,000 had been paid, the non-payment 
of the balance of Rs. 3,000 is not enough tb 
allow them to draw the conclusion that it 
was a fraudulent sale. That seems-to me to 
be only point decided in that case. Ido 
not think that their Lordships’ judgment 
can be construed as laying down that even 
though in the claim proceedings the sale- 
deed relied on by the claimant has been re- 
jected as fictitious yet inthe suit filed under 
O. XXI, r.63 he hasonly to file the very 
same sale-deedand then the onusshifts on 
the attaching creditor to show that it was 
not arealor a bona fide transaction sup- 
ported by consideration. Under O. XXI, 
T. 63 the order passed in the claim proceed- 


(7) 105 Ind. Cas. 788; 53M. L. J. 388; 40. W.N. 
926; A. I. R. 1927 P. O. 237; 29 Bom. L. R. 1481; 32 
O. W. N. 28; 460. L. J. 349; 5 R. 852; 27L. W. 447 
0). 
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ingsis, subject tothe resvlt of any suit 
which is brought under that rule by the 
unsuccessful party conclusive. In other 
‘words, the order dismissing a claim to at- 
tach property has all the force of a binding 
adjudication in favour of the attaching 
creditor which can be assailed only by the 
institution of a suit by the defeated claim- 
ant to’ establish his right to the property 
“as provided inr. «3. It necessarily follows 
that in such. a suit, the onus lies on the 
unsuccessful claimant to establish his title 
‘to the property affirmatively. If he proves, 
as the plaintiff in the’ Privy Council case 
did, that the property was sold for itsreal 
value and that the sale is supported by 
adequate consideration he discharges the 
‘onus which lies on him and the plea of the 
attaching creditor thatthe sale is either 
fraudulent or fictitious cannot be upheld. 
Ido not think that the judgment of their 
Lordships can be construed as overruling 
ithe view.taken by the several High Oourts 
din the cases referred to above that the onus 
ds on the unsuccessful claimant to prove 
that he hasa valid title to the property 
especially when no reference is made toany 
of those cases. 
So far as the present case is concarned 
the decision of thelower Appellate Oourt 
whose finding on a question of fact is bind- 
ing in second’ appeal rests, on a careful 
consideration of the evidence in the case 
on both sides. The learned Subordinate 
Judge haselaborately discussed the evi- 
dence and.has given ample reasons for dis- 
crediting the plaintiffs’ case and even ifhe 
had misdirected himself as to the onus of 
‘proof, which in my opinion he has not, that 
-has not in any way affected the findings he 
has arrived aton a consideration of the 
evidence adduced on both sides. 
The second appeal is dismissed. 
Y. N. Vi. Appeal dismissed, 


SIND JUDICIAL COMMIS- 
. SIONER’S GOURT, 
| oat MisoeLLaNEOUS , No34 oF 1921, 
i September; 10, 1925. 
FPresent :—Mr, Tyabji, A. J. O. 
- TEJ IBAI—REŞPONDENT No.1 
4 sversus — 
|“ QOUMAL— RESPONDENT No.2, 
BN Mas Act (II of 1899), s. 14—Award— 
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Allegation of dishonest valuation of property by 
arbitraior—Power of Court to look into evidence, 

Where the validity of an award is impugned on 
the ground that. the arbitrators had misconducted 
themselves in unfairly overvaluing certain properties, 
the Court has power to look into the evidence for- 
the purpose of determining whether there was any 
material on which the, arbitrators could honestly 
have come to the conclusion at which they had 
arrived and to setaside the award if the evidence 
is such that, no reasonable man could on such evi- 
dence come tothe conclusions arrived at by the 
arbitrators. [p. 361, col. 1] 

Amir Begam y. Saiyad Badruddin Hussain (1), 
relied on. 


.Mr. Kimatrai Bhojraj, for the Respond- 
ent No. L 

Mr. Fatehchand Assudomal, for the Res- 
spondent No 2. 

JUDGMENT.—This dngoricnals litiga- 
tion originates from a reference to arbitra- 
tion dated 6th October, 19:0. It was 
entered into between the members of a 
joint Hindu family, consisting ‘of an uncle 
anda nephew. Goumal is the name of the 
uncle, and Lachiram, a minor, is the 
nephew. The minor has been represented 
in the proceedings by his mother Tejibai. On 
14th November, 1920, whathas been called a 
second reference was entered into, Aiter 
certain proceedings under the submission, 
on 12th January, 1921, the award was made, 
Thirty-three objections were taken to the 
award, some of which were dealt with by 
Aston, -A. J. O., on a previous occasion and 
an appeal was taken from him toa Bench of 
this Oourt. The matter has been remard- 
ed for enquiry into the other objections to 
the award. After considerable discussion, 
the matters that have now to be dealt with ` 
by me were put down in the form of nine 
issues, and it was admitted by the learned 
Pleaders that they covered all the points 
of controversy now open to the partics. 
Ishall deal with the issues so framed in 
detail before 1 close this judgment. 

The disputes referred to arbilraticn, 
were concerned with the partition of the 
property belonging to the joint family; 
and this property consisted of three houses 
and what have been referred to as kar- 
khanas which I understand is a word used 
toindicate business as a going concern, 
The parties are not agreed as to whether 
there were three cr two karkhanas, 
However, one main point of dispute has 
centred round the valuation that has been 
put bythe arbitrators on the karkhanas, 
and it was urgedon behalf of Goumal who 
objects to the award that the karkhanas 
which ought to have been valued. at 


. 


113 1. 0. 1928 


Rs. 4,000 were valued by the arbitrators at 
Rs. 1,243,000. A second point -was as to 
whether the arbitrators exceeded their 
jurisdiction. It was the case of Goumal 


that with reference to each of these points. 


for the reasons stated, the arbitrators should 
be held to have miszonducted themselves 
under s. 14, Arbitration Act,- - . ` 

It was vehemently argued before me that 
as to the alleged overvaluation of the 
Karkhanas this Oourt could not go into 
the matter as it would be sitting in appeal 
over the judgment of the arbitrators: and 
this Court, it is admitted, has no power to 
do that. I think ib will be well, therefore, 
forme in the first instance, to consider 
what the law is with reference to such 
‘points as arise in this case. A great 
number of decisions were cited to me, but 


it.seems to me that the only decision which. 


ought to have been -referred to is the 
decision of.the Privy Oouncil in Amir 
Begam v. Saiyad Badruddin Husain (1). 
To that case also there was a reference for 
the purpose of partitioning the estate of a 
deceased person, .and the objections to the 
award were that the referee had miscon- 
ducted himself in two ‘ways “‘viz., (1), that 
the referee had acted corruptly and 
dishonestly in his capacity of Judge, and 
(2) that the proceedings in the reference had 
been conducted in such a way that the 
matters in dispute had not been properly 
tried”, 

After dealing with the question of 
irregularities of procedure with which I 
am not concerned their Lordships of the 
Privy Council considered ‘the gravecharge,” 
“thatthe arbitrator had acted dishonestly 
and with partiality in conducting the en- 
quiry and making his award”. 

Their Lordships at the outset point 
out that the learned Subordinate Judge 
who had set aside the award “did not 
take sufficient care in the discrimina- 
tion of the purpose for which evidence 
was admissible; and utilized the evidence, 
relevant on the charge of corruption, to 
criticize thé methods adopted by the 
arbitrator in determining the question of 
his valuations”, 

They then proceeded to consider the 
various allegations made against the 


(1) 23 Ind, Cas, 625; 38 A. 336; 18 0. W. N, 755; 1 
O. L J, 249; 12 A. L. J. 537; 17.0. O. 120; 16 Bom. 
L. R. 418; (1914) M. W.N. 472; 16M. L, 'T. 35; 27 M. 
L. J. 181; 19 ©. L. J. 494 (P.-O). 
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referee, . Among these. allegations one was 
that a.certain -property had. been. overvalu- 
ed--by. the referee. After considering the 
material that was present before the referee, 
and on which the value was alleged to be 
based, their Lordships. came to the 
conclusion that. the evidences was. quite 
insufficient. to prova that the -arbitrators’ 
choice of material was influenced by corrupt 
motives. The.seeond. charge against the 
arbitrator in. that case was that he had 
unfairly ‘valued another property. . Their 
Lordships -again considered the evi- 
dence -before the arbitrators and held 
“that though he -may have been right or 
wrong in the conclusions .he arrived at, 
their Lordships found no warrant for tha 
inference that he was in any way actuated 
by dishonest motives”, . 

Ihave referred to this case at length 
because, ‘as I said, it was vehemently 
argued before me that it would not be 
proper for me to consider the evidence 
with the object of investigating matters 
exactly similar to those that the Privy 
Council investigated in the case to which 
I have referred. Their Lordships of the 
Privy Oouncil. considered it the duty of the 
Court to look into the evidence for the 
purpose of determining whether there was 
any material on which the arbitrator could 
honestly come to the conclusion at which 
he. had arrived, and there is abundant 
evidence in the judgment that if the 
allegations against the arbitrator had been 
supported by the state of the evidences, viz., 
that the evidence was such that on itno 
reasonable person could have honestly 
come to the conclusion at which the 
referee said he had come, .then the con- 
clusions at which the learned Subordinate 
Judge had arrived would have been sound 
conclusions; and their Lordships would 
have felt bound to hold that the arbitrators 
had misconducted themselves and that 
the award should be set aside. : 

I think the remarks of their Lordships on 
page 344* that “there was a prolonged and 
critical exmination into the details of figures 
used by the arbitrators in making his award, 
but the charge of corruption was not put 
fairly and squarely to him, so as to enable 
him to give a direct answer or. explanation” 
should have been kept in mind by those 
who appeared for the arbitrators and those 
who support the award.in this case, The 
matter should have been, in the language 

*Page of 36 A.—| Ed]. e SNG = 
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of their Lordships,“ put fairly and squarely” 
to the arbitrators so that they might give 
their explanation. Instead of that whenever 
any question was put to the arbitrators to 
give them an opportunity of explaining 
the grounds on which the charges of mis- 
conduct were made, objections were taken 
tothe question, based on the supposition 
that if those questions were answered, the 
Court would immediately ‘sit in judgment 
over their conclusions of fact. After the 
arguments before me were over, I thought 
it right to give the arbitrators the chance 
that they. had not had and with the consent 
of the parties I asked them to come before 
meas Court witnesses and I put certain 
questions to them which are now on the 
record with their answers. 

I will now proceed to consider the first 
main charge against the arbitrators. The 
allegation of Goumal is, as I have already 
indicated, that in total disregard of the 
evidence and that having no basis to act 
upon at all the arbitrators-have valued the 
karkhanas at Rs, 1,20,000, that the only 
evidence that was available tothe arbitra- 
tora was that the karkhanas were not 
worth more than four or, five thousand 
rupees, therefore, no person could honestly 
come to the conclusion that they were 
worth Rs, 1,20,090. For the reasons that 
Ihave explained at length I should have 
felt no doubt in my mind that the arbitra- 
tors were guilty of gross misconduct if 
these allegations had been made good. 
But after looking into the evidence and 
after examining the arbitrators, I have 
come to the conclusion that in spite of the 
best efforts of the learned Pleaders to throw 
out the evidence in favour of the arbitra- 
tors, they have proved that they have pro- 
ceeded on the materials before them 
without any misconduct or partiality. 
These materials consisted of the allegations 
of Tejibai contained in the correspondence 
that preceded the reference, the state- 
ments that were made by her before the 
arbitrators, the examination of Goumal 
himself and the account books, the facts 
that certain properties and moneys were 
admittedly left by Vassumal (the father 
of the minor) who died and several mat- 
ters of that kind which of course it was 
difficult for the arbitrators, several years 
after the events, to remembar, but which 
even before I had examined the arbitra- 
tors, on reading the evidence that had 
Teen recorded previously, I could well 
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surmise, I have very little doubt left in 
my mind that the arbitrators found 
Goumal a very difficult man to deal with. 
At the outset he was reluctant to produce 
the books beforethem, His attitude with 
reference to the books was not the same 
throughout. At onetime he wanted the’arbi- 
trators to potamel the proceedings because 
he could not produce his books, but at 
another time he said that the books were 
unnecessary and that they should not delay 
the award and thus protract the harm that 
was being caused to him by the delay in 
giving the award. The books when pro- 
duced were found to beutterly unreliable, 
and of no help at all, The potamel put 
forward by Goumal was palpably false. Oa 
all the materials, although it is quite 
possible that another tribunal may not 
come to the same valuation as the arbitra- 
tors, but I think no person would come to 
the conclusion that the karkhanas ought to 
have been valued at anything like so low a 
figure as Rs. 5,000 or could doubt that 
their value wasvery much nearer Rs. 1,20,000 
than Rs. 5,000. It would, therefore, be 
impossible for this Court to proceed on the 
basis that there was any misconduct on the 
part of the arbitrators in valuing the 
karkhanas and that they did not honestly 
come to theconclusion at which they have 
arrived. It isnot unimportant that there 
were three arbitrators; that Goumal was 
ing position to select his tribunal; that 
one of the arbitrators at least was very well 
koswa to him; and that the threa arbitrators 
all came toa unanimous conclusion in the 
award. 

Once that point is settled, it appears to 
me that the rest of the points can be easily 
dealt with. The other main allegation was 
that the arbitrators had exceeded their 
jurisdiction. The answers to that point 
are that in regard to certain of these items 
it did not concern Goumal whether they had 
exceeded their jurisdiction or not; in regard 
to other matters, asa matter of fact, they 
had not exceeded their jurisdiction, and in 
regard to a third class of matters, there is 
no doubt that they did not exceed their 
jurisdiction, Lot the award stand filed. 
The arbitrators will be entitled to get their 
whole costs, half of which will be borne by 
each of the other parties. In case the 
arbitrators cannot recover them from 
Goumal thay will be entitled to recover the 
whole ofthe costs: from Tejibai. Goumal 
will pay, in addition, half the costs of 
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- Tejibai. The reasons why I do not give 
the whole costs to Tejibai appear from 
my judgment, 

A. Award filed, 


MADRAS HIGH COURT. 
Stame Rersranos No, 11458 or 1927, 
August 31, 1928, 
Present:—Mr Justice Devadoss, 
In the matter of RAMASWAMI ASARI 
— PLALINTIFE— APPBLLANT, 

Court Fees Act (VII of 1870 as amended by Madras 
Act V of 1922), Sch. II, Art. 17 A (iii)—Swit to 
declare alleged adoption untrue and invalid—~—Valua- 
tion—Court-fees, 

A suit for a declaration that the defendant's 
adoption is untrue in fact andinvalid inlaw is 
capable of valuation and the value of the relief is 
the value of the property which the adepted boy 
set if the adoption were true and valid. [p. 363, 
col. é. 6 

Such valuation should be calculated not as in a 
suit for possession but on the market value of the 
propsrty which is likely to be affected by the de- 
claration being granted or refused, under art.17 A 
gii) of me oe Schedule of the Court Fees Act. [p. 

, col. 2. < 

Keshava Sanabhaga v. Lakshminarayana (1), fol- 
lowed. . 

Appeal sought to be preferred against a 
decree of the Court of the Subordinate 
Judge Dindigul, dated the 13th Decem- 
ber, 1926, in Original Suit No, 25 of 1925. 

Mr. C. V. Harihara Iyer, for the Advo- 
cate General, for the Appellant. 

The Government Pleader (Mr. P. Ven- 
kataramana Rao), for the Crown. 

ORDER.—Thisis a Reference by the 
Taxing Officer of the High Court. The 
terms of Reference are “whether, in valuing 
the interest that would be lost to the alleg- 
ed adopted son (the lst defendant in the 
present case) if the adoption be declared 
invalid, the market value is to be taken.” 

Piaintiff's suit was fora declaration that 
no adoption had taken place and even ifan 
adoption had taken place, it was an invalid 
adoption. The appeal is by the plaintiff, 
He paid a OCourt-fee of Rs. 100 under Art. 
17 A (iii) of the Court Fees Act. The 


office objects to the amount and requires the 


appellant to pay Rs. 500, thatis Ks. 400 in 
addition, as the market value ofthe property 
ig more than Rs. 10,000. It is admitted 
that the market value of the property in 
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dispute is not less thar Rs. 10,000. Mr. 
Harihara Iyer, who appears for the appel- 
lant, contends that in a case falling under 
Art. 17 A (iit), the plaintiff is entitled to 
put his own valuation upon the relief 
claimed by him as it is not capable of valua- 
tion, and even if it ba held thatthe relief is 
capable of valuation, the relief should be 
valued not at the market value but upon 
the value of the relief which would accrue 
to the plaintiff. The question whether a 
relief with regard toan adoption iscapable 
of valuation Or not need not be gone into at 
length. Whatever may be the view ot the 
other High Courts, this Court has taken the 
view that a relief with regard to the validity 
or otherwise of an adoption is capable of 
valuation. In Keshava Sanabhaga_ v. 
Lakshminarayana (1) it was observed that: 
“he (meaning the plaintiff, has asked fora 
declaration that the adoption was not made, 
and that, if it was made, it was invalid. 
The fact and validity of the adoption is then 
the subject of the suit, and in valuing it for 
purposes of jurisdiction, a computation 
must be made of,the value of the interest 
that would be [lost to the alleged adopted 
minorif the adoption bedeclared invalid.” 
It stands to reason that, when a plaintiff 
comesinto Court urging that an alleged 
adoption did not take place andeven if it 
did take place it is not valid, he asksfor a 
relief not merely with regard to the adop- 
tion but to the property which the adopted 
boy would acquire by means fof the adop- 
tion. In other words, the value of the 
relief is the value of the property which the 
adopted boy would get if the adoption were 
true and valid. The argument of Mr. 
Harihara Iyer is that, when a person asks 
for a declaration that a certain adoption is 
invalid or that it did not take place, he asks 
fora relief which, if granted, would not 
benefit him as soon as the declaration is 
made. This argument overlooks the fact 
thatthe adopted boy in case the adoption 
is declared invalid, would lose the property 
which he would get otherwise and the value 
of the reliefis the value of the property the 
loss of which would entail on the adoption 
being declared invalid. Whether the 
plaintiff gets anything at presentor not, we 
must consider the value of the relief as 
being the loss to which the defendant 
would be putin case the’ relief asked for 
is granted. It is conceded that-in the con- 


(1) 6 M. 192; 7 Ind: Jur, 186. 
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verse case, that is, if a person asks for a 
declaration that he is the adopted son of 
X, the valuation of the relief prayed for 
would be.the value of the property he 
would acquire by the adoption being up- 
held, and I fail to see why a different princi- 
ple should be applied when the defendant 
happens to be the adopted boy and the 
plaintiff a person who chooses to conte:t the 
factum or validity or both of the adoption. 
The Allahabad High Oourt-in Sheo Deni 
Rum vy. Tulshi Ram (2) departed from the 
view of this Court iu Keshava Sanabhaga v. 
Lakshminarayana (l) andin Bat Machhbaiv. 
Bai Hirbai (3) this question did not directly 
arise. That was. a case bstween Muham- 
madans. In. Prolhad-, Chandra Das v, 
Dwarka Nath.Ghose (4) the learned Judge 
followed the practice which they had been 
following for anumber of. years. I do not 
think that on the strength of theses cases 
the correetness of the decision in Keshava 
Sanabhaga -v... Lakshminarayana (1) can in 
any way be questioned. It is also urged that 
in the case of akarnavan ofa Malabar tarwad 
and in the case of a trustee, the . relief can- 
not be valued and-that principle should be 
applied to this case. In the case Of a kar- 
navan, he does not own any property in his 
own individual right, he is only a manager 
of the, tarwad for the time being and in 
the. case of a trustee, it is well-known that 
he has no personal interest. in the matter 
though he may think much of his office as 
a trustes, ‘Those -cases .cannot apply. to a 
case like .the, present. The Legislature in 
amending the Court. Fees Act by. inserting 
in column .3, of; the following, - namely, 
“Hundred rupees, if the-value for purposes 
of jurisdiction is less than ten thousand 
rupees ; five hundred ` rupees 
if such value is ten thousand rupees 
or. upwards”, has „expressed -its view 
thata relief . with regard to an alleged 
adoption is capable of valuation. Under 
the old. Act, the declaration was sought ona 
ten rupee stamp. When the Legislature 
advisdely enacted the clause with regard to 
the proper fee, it assumed that a relief in 
regard to an adoption was capable of valua- 
tion. This must be remembered in apply- 
ing the case-law on the present case, The 
next.question is what is the correct mode 
of valuation? Mr. -Harihara Iyer contends 
that the.correct: mode of valuation would be 
© (2) 15 A. 878; A. W.N. (1893) 147. - 

(3) 10 Ind. Oas. 816; 35 B. 264; 13 Bom, L, R. 251. 

(4) 6 Ind, Cas, 636; 37 O. 860; 14 0, W, N. 929. 
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the same as in the case of a suit for posses- 
sion of property. Ia the case of property 
paying land revenue, the Court Fees Act 
requires an ad valorem fee of ten times the 
Government assessment for suits for posses- 
sion. But in the case of a houseand other im- 
moveable property, the market value is taken 
to be the value for purposes of Oourt-fee. I 
do not see why, when a declaration is asked 
for in respect of property the valuation 
should be on the basis of the valuation in suit 
for possession, The mere fact that the Court 
Fees Act makes a distinction in some caseg 
between property paying land assessment 
to Government and other property not pay- 
ing any assessment is no ground for im- 
porting that distinction into Art. 17 A fiii) 
ofthe Court Fees Act. Asit reads, it only | 
means the market value of the property, 
The clause is ‘Hundred rupees, if the value 
for purposes of jurisdiction is less than ten 
thousand rupees’, In cases where posses- 
sion is asked for, the valuation for purposes 
of jurisdiction would be the same as the 
valuation. for purposes of Oourt-fee. But, 
in other cases, the valuation for purposes of 
jurisdiction need not necessarily be the 
same as the valuation for purposes of Oourt- 
fee. I, therefore, hold that in a case like 
this, the valuation should be calculated on 
the market value of the property which is 
likely to be affected by the declaration 
being granted or refused. In this view, it 
is unnecessary to consider the case in 
Vasireddi Veerammi v. Marupudt Butchiah 
(5). That is a case in which the question of 
jurisdiction was involved and no doubt 
there are some observations asto Art. 17 A 
(iii) Sch. IL of the Court Fees Act. The 
cases in Ganapathi v. Chathu (6) and 
Mohini Mohan Missar v. Gour Chandra Rai 
(7) do not touch the present point. 

I answer the Referencein the affirmative, 
that is, the market valueshould be taken as 
the value of the relief claimed for cases 
coming under Art.17 A (iii) of the Second 
Schedule of the Oourt Fees Act. The 
Taxing Officer will give such time as is 
necessary for supplying the deficiency 
in Couri-fee, 
V.N.V. Reference answered in the 

afirmative, 
(5) 101 Ind. Oas. 379; 50 M. 646; 25 L. W. 440; 52 
M. L. J. 381; A. I, R. 1927 Mad, 563. 
(6) 12 M. 223. 
(7) 58 Ind Oas. 782; 5 P.L. J. 397;1 P. L.,T, 390 2; 


LU P, L. R. (Pat) 123; (1921) Pat. 105. 
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-NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Saconp Civit Appsa No. 214 of 1927. 
August 9, 1928. 
Present:—Mr. Prideaux, A. J. O, 
VILHABA— PLAINTIFF —ÅPPELLANT 


versus 
PARASHRAM AND OTHERS— DEFENDANTS 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 96— 
Parties agreeing to abide by finding of Court— 
Appeal, whether lies, 

Where both parties agree in a particular matter 
to abide by the finding of the Court in respect to 
it, such finding is final and binding on the parties 
and no appeal lies against it, the decision in such 
cases being in the nature of an arbitrator's award. [p. 
866, col. 1.] 

Saravana Pillai v Sesha Reddi (1), referred to. 

Nidamarthi Mukkanti v. Thammana Ramayaa (2), 
Sayad Zain v. Kalabhai Lullubhai (3), Chinna Ven- 
katasami Naicken v. Venkatasami Naicken (4) and 
Samba v. Paiki (5), followed. 


Appeal against a decree of the Court 
ofthe Additional District Judge, Wardha, 
dated the 10th February, 1927, in Oivil Ap- 
peal No. 157 of 19:6. 

i an, D. T. Mangalmurti, for the Appel- 
ant. 

Mr, M. B. Niyogi, for the Respondents. 


JUDGMENT.—The map in the lower 
Appellate Court's judgment helps to ex- 
plain the case. The plaintiff is the owner 
of fields Nos, 238 and 239 of Waigaon. 
His original complaint was that the defend- 
ants who hold fields Nos. 28 and 29 on the 
other side of the river within the limits of 
Jamnala used to go right round through 
the" river by the Sirasgaon or Sonegaon 
Pandhans to their fields but now wish to go 
by the road ABCDEF which is not 
theirs, After the case had been decided by 
the first Oourt and an appeal had been 
lodged, the suit was returned to have other 
people joined as defendants and plaintiffs 
so as tosettle once for all this question of 
a disputed road. When the case went back 
and had been fixed for evidence, what 
happened can be gathered from the order- 
sheet of 26th July, 1926, which runs:— 
“Parties as above. Five witnesses for de- 
fendants present, but parties agree that be- 
fore they are examined, the Court should 
inspect the spot and decide the dispute 
without further evidence, They agree to 
abide by the decision of this Court and to 
bind themselves finally by that. Under 
these circumstances I discharge the witnes- 
ses and fix Ist August at noon as the .time 
for inspection”. 
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After examining the spot the first Court 
gavea judgment stating that the defend- 
ants might use the road marked ABCD 
EF along the Bandhis of fields Nos. 219, 
221,230, 231, 240,241-1, as far as point Fon 
the map, and then along the Bandhis EF 
of fields Nos. 238, 239 and 241-1 to cross 
the Bhadadi Nala. Out of the five plaint- 
iffs four and the 11 defendants accepted the 
decision, but the original plaintiff appealed. 
For some reason unknown the contention 
that the matter had been submitted to the 
arbitration of the Court was not raised, but 
the lower Appellate Court heard the appeal 
and confirmed the decision of the first 
Court, and against that decision the present 
second appeal is laid. A 
The main point urged here is that the 
judgment does not conform to the direc» 
tionsof O. XLI, r. 34 of the Civil Proce 
dure Code, and, therefore, is no judgment at 
all and I am referred to the case of Sara- 
vana Pillai v. Sesha Reddi (1). : 
For the other sideit is contended that 
there was an agreement making the- Judge 
arbitrator on 26th July, 14926,and reliance 
is placed on Nidamarthi Mukkanti v. 
Thammana Ramayya (2) a case in which, in 
the course of a suit ia which plaintiff claim- 
ed an order directing defendant to close a 
door way and an injunction, plaintiff and 
defendant jointly presented a petition re- 
questing the District Munsif to inspect the 
site and persue the documents filed: in the 
suit and agreeing to abide by the decision 
which the Court might be pleased eto pass 
as the final decision, The District Munsif 
passed an orderin terms of the petition 
and inspected the site and considered the 
documents and ultimately passed a decree 
in plaintiff's favour. Against that decree 
the defendant appealed. There it was held 
that the District Munsif had acted as an 
arbitrator by consent of the parties and 
that no appeal lay from his decision which 
must be looked upon as award. In Sayed 
Zain v. Kalabhai Lullubhai (3) a case 
where both parties to a suit referred the 
matters in dispute between them to the 
Court and agreed to abide by its decieion 
and the Court passeda decree awarding a 
certain sum to the plaintiff it was held that 
no appeal lay from the decree, the decision 
of the Court being in the nature of an 


(1) 31 M. 469; 3 M. L. T. 71; 18 M. L. J. 34, 
(2) 26 M. 76. ; 
(3) 23 B, 752; 1 Bom. L. R. 366. 
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arbitrator's award, Iam also referred to 
Chinna Venkatasami Naicken v. Venkata- 
sami Naicken (4). In Samba v. Paiki (5)I 
held that, where both parties agree in a 
particular matter to abide by the finding 
of the Court in respect to it, such finding 
is final and binding on the parties, and that 
no appeal liesagainst it, the decision in such 
cases being in the nature of an arbitrator's 
award. It is not necessary that the applica- 
tion should be in writing, and it seems to 
me that in the present case the decision 
of the trial Court being in the nature ofan 
award was binding upon all those who 
referred the case for its decision, 
> Itcan hardly be said that the parties 
present didnot agree to bind themselves 
finally by the decision of the trial Oourt: 
they did, and that being so, it seems to me 
that its finding is final and binding on the 
present parties to this appeal, and that no 
appeal lay against the trial Court's decision, 
the decision being in the nature of an 
arbitrator’s award, and that award not 
being invalid for any reason. . 

` Thus, in the present case it seems to me 
immaterial whether the lower Appellate 
Court’s judgment does or does not conform 
to O. XLI, r. 31, Civil Procedure Code, but 
looking to the circumstances of the case 
and what had gone before, it seems to me 
that nothing can ba said against the lower 
Appellate Court not having gone into the 
question before it in greater detail. 

- The result is that this appeal fails and 
is dismissed with costs. The appellant 
will pay the respodents’ costs, 


-G R.D. Appeal dismissed. 
2 51 Ind. Oas. 827; 42 M. 625; 36 M. L. J. 291; 
(1919) M. W. N. 221; 25 M. L. T, 397. 
(5) 90 Ind. Oas, 550; 21 N. L. R. 84; A. I. R.1925 
Nag. 463. ‘ : 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Orvin Sort No. 442 oF 1928, 
September 20, 1928. 
Present :—Mr. Aston, A. J. O. 
Musammat MARIAM BEGUM— 
d PLAINTIFF 
versus 
Musammat MUNGI~— DEFENDANT. 
Contract Act (IX of 1872), s. 28—Lease for 
immoral purposes—Termination of tenancy—Land- 
lord's right to claim mesne profits—Costs in suits on 
¿immoral contracts, 
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Where a tenancy for an immoral purpose has 
been determined, the landlord may be allowed mesne 
profits for the use of the premises by the tenant 
from the date of the termination of the alleged 
tenancy. 

A Court should not, inits discretion, allow costs 
toa plaintif who is suing on an admittebly im- 
moral agreement. 

Mr. Ramchand, for the Plaintiff. 

Mr. Dhanjishaw, for the Dafendant. 

JUDGMENT.—This a suit fled by 
the plaintiff for ejectment of the defendant 
from a half portion of a bungalow belong- 
ing to Jethanand Bhawanji bearing Survey 
No. 32, sheet 2 Napier quarter, Karachi, 
and for Rs. 12.6-0 mesne profits to date of 
suit and further mesne profits at forty 
rupees a month till vacant possession. 

The defence was that the defendant had 
not taken: the premises in suit from the 
plaintiff but from Jethanand Bhawanji. A 
second line of defence was that the 
premises being primarily residential per- 
mises, and the rent being in excess of 
thirty rupees, the plaintiff should have 
stated in the plaint whether ths standard 
rent had been fixed and for want of such 
statement, the plaint should have been 
rejected under s. 17, Rent Act. In the 
alternative, it was contended that the 
premises having been let for immoral 
purposes the tenancy was void. 


Mr. Rewachand then contended that the 
defendant is nota tenant but a licensee on 
the premises and that the portion of the 
bungalow had not been let to her se- 
parately. 

The plaintiff was examined, and it-was 
clear from her evidence thatthe defendant 
had been given separate possession of two 
rooms which were let to her as a tenant, 
The principle of separation had been 
further extended by the partition being 
made of the verandah, one-fourth of which 
remained with the plaintiff and three- 
fourths of which was given to the defendant, 

It is clear from the admission of the 
plaintiff that the defendant was a tenant 
and. not a licensee. Plaintiff, however, 
proceeded to makea very damaging ad- 
mission as far as- her case was concerned, 
because she admitted that the premises 
were let to the defendant as a brothel, not 
for residential purposes, but for professional 
purposes, since ten or fifteen women carried 
on their profession there as prostitutes and 
only slept there when there was arush of 
business. ; f 

Mr. Dhanjishaw relied on. Bani Mun- 
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charam v, Reging Stanger (1) where it was 
` held that the Court would not give any 
relief to a plaintiffin a case of this kind. 
The parties being in pari delicto the 
position of a person in possession was 
considered superior to that of a party 
seeking possession. Mr, Rewachand has 
argued against this case and put forward. 
the contention that once a notice terminat- 
ing an immoral agreement is given and the 
tenancy terminated, it is the defendant who 
is in the wrong, for she continues as a tres- 
passer on the premises carrying on an 
immoral trade, and that in these circums- 
tances, the plaintiff was entitled to mesne 
profits for the use of the premises from the 
date of the termination of the alleged 


tenancy. It is not necessary for me to- 


decide whether this Oourt would have 
granted an order for ejectment since the 
defendant has vacated the premises on the 
12th August, As far as costs are concerned 
these are entirely within the discretion of 
the Court and I do not think in a case of 
this kind, where the plaintiff is suing on 
an admittedly immoral agreement, any 
costs should be allowed. As far as mesne 
profits are concerned, I think the case of 
the plaintiff is different. I do not think the 
principle should be established that once 
premises become a brothel, they shall 
always remain abrothel and that there is no 
means of terminating the immoral use of 
a bungalow or portion of a bungalowshould 
the landlord wish to terminate such an 
agreement, I am of opinion that mesne 
profits.should be awarded to the plaintiff, 
though I would not have been prepared to 
allow mesne profits if the intention had 
merely been to turn out one prostitute and 
let the premises for the same object to 
another. In the present case the plaintiff 
has deposed on oath that she wishes to reside 
in the bungalow, and no longer use the 
premises in suit as a brothel. 


One other point was taken. The defend- 
ant denied the receipt of the notica and 
denied that she was a tenant of the plaintiff. 
With regard to the tenancy the defendant 
was contradicted by her own witness Notho 
- (Ex. 7) who fally supported the story of the 
plaintiff. ldo not think the defendant is 
avery reliable person as a witness and I 
believe the evidence of Gangaram that he 
served notice on her. 

There will accordingly be judgment for 


(1).32 B. 581; 10 Bom, L, R. 318, 
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the plaintiff for Rs. 12-6-0 mesne profits 
up to date of suit and further mesne profits 
viz., Rs. 20 up to the date when the defend- 
ant vacated. No order as to costs. 
Exhibit 5 to be returned to plaintiff on 
certified copy being put in. 
A. Suit decreed. 


OUDH CHIEF COURT. 

Seconp Orvin APPEAL No. 120 or 1928. 

August 28, 1928, 

Present :—Sir Louis Stuart, Kr, Ohief 
Judge, and Mr. Justice Misra. 
FAQIR BAKHSH—P.caintirs—AppPELuant 
versus 
GHIRRAON AND OTHERS—DEFENDANTS— 

4 RESPONDENTS, 

Custom—Eniry in  wajib-ul-arz—‘Brothers and 
nephews", meaning of—Civil Procedure Code (Act V 
of 1908), s. 100—Finding of fact based on wrong 
construction of doeument—Interference in second 
appeal. 

A wajib-ul-arz contained the following provisions: — 

“If a brother died childless, leaving a widow she 
would be entitled to succeed tothe entire property 
for her lifetime without any power of alienation and 
on her death, the brothers and nephews of her 
husband would succeed to the said property: 

Held, the words “brothers and nephews” mean 
only collaterals of the deceased and do not mean 
that the brothers and nephews of the husband would 
succeed together. [p. 368, col. 2.] 

Chandika Bakhsh v. Muna Kunwar (1), followed. 

A finding based on wrong interpretation of a 
oe is not binding on second appeal. [p. 370, 
COL 4. 

Appeal against decree of the Additional 
District Judge, Gonda, dated the 28th 
March, 1928, reversing that of the Subordi- 
nate Judge, Gonda, dated the 31st August 
1927, 

Mr. Khaliq uz zaman, for the Appellant. 

Messrs. H. Husain and Ali Jawad, for 
the Respondents. 

JUDGMENT.—This second appeal 
arise out of a suit for possession brought 
by the plaintiff-appellant against the de- 
fendants-respondents. 

_ The facts of the case are that one Amir, 
brother of the plaintiff-appellant, was 
possessed of a six pies share in Mahal Mafi 
and a two annas share in Mahal Chhangur, 
both these Mahals being situate in village 
Baizpur, District Gonda, ana a residential 
house situate in the same village, Amir 
died in 1912 and according to the custom 
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of.:the family was succeeded by his widow 
Musammat Dilasi who died in November 
1926. Among the defendants, defendant 
No. 1 is the son of one of the brothers 
of Amir named -Wazir who predeceased 
him, defendants Nos. 3,4 and5 are his grand- 
nephews being thesons of his nephews Sultan 
who also predeceased Amir. After the 
death of Musammat. Dilasi the Revenue 
Oourts ordered mutation in favour of the 
plaintiff in respect ofone-eighth share in the 
property of Amir and ordered mutation in 
favour of the defendants to the extent of 
seven-eigth share in the property in dispute. 
The present suit has been brought by the 
plaintiff appellant for recovery of this seven- 
eighth sharein respect of which the mutation 
has been ‘made by the: Revenue Oourt in 
favour of the defendants respondents. The 
plaintiff appellant’s case is that under 
the Muhammadan Law he, being the 
brother of Amir, is solely entitled to the 
entire property left by the deceased and 
the defendants are not entitled to succeed 
to it in preference ‘to him. i 

The only defence that was put forward by 
the defendants was that under a family and 
local custom the defendants were entitled 
to succeed to the property left by Amir 
along with the plaintiff, the custom set 
up being that according to it nephews 
succeeded ‘along’ with the brothers. It 
was, however, admitted by the defendants 
that under the Muhammadan Law plaint- 
iff would be entitled to the entire property 
left by Amir. 

The sole point for decision before the 
trial Court, the Subordinate Judge of 
Gonda, was, therefore, ons of custom. The 
defendants produced both oral and docu- 
mentary evidence in support of the custom 
but the Iearned Subordinate Judge de- 
cided the. issue against them and held 
that the custom was not established and on 
this finding he gavea decree to the plaint- 
iff for seven-eighth share in the property 
left by Amirregarding which mutation had 
been effected by the Revenue Courts in 
favour of the defendants. 

Oo appeal the learned Additional Dis- 
trict Judge of Gonda came te a different 
conclusion and though he did not believe 
the oral evidence yet on the interpreta- 
tion of the documentary evidence in the 
case decided the question of custom in 
favour of the defendants and in that view 
of the case he allowed the appeal and 
dismissed the plaintifi's suit, 


I 


FAQIR BARHSH Y. GHIRRAON. 


113 I. O. 1928 


The plaintiff-appellant has now appealed 
to this Court and the sole contention urged 
on his bshalf bsfora us is that the finding 
of the learned Additional District Judge 
that the custom is established cannot be 
maintained. 

We have heard the arguments in this 
case at great length and have also gone 
through the oral and documentary evidence 
produced by the defendants and have come 
to the conclusion that the decree of the 
learned Additional District Judge cannot 
be maintained and that this appeal must 
be allowed. We now proceed to give our 
reasons for the said conclusion, The 
defendants respondents produced the 
village wajib-ul are (Ex. AY) and several 
khewats (Exs. Al to A-7)in proof of the 
alleged custom. They also examined five 
witnesses in support of the custom. We 
might also mention that the defendants- 
respondents filed a long pedigree, attached 
along with their written statement, showing 
those members of the family on whose 
death succession had occurred according to 
the custom alleged. 

We first proceed to discuss the document- 
ary evidence. The wajib-ul-arz (Ex. A-9) 
recities that if a brother died childless 
leaving a widow, she would be entitled to 
succeed to the entire property for her 
lifetime without any power of alienation 
and on her death the brothers and nephews . 
of her husband would succeed to the said 
property (bad wafat uske bhai bhatija uske 
shohar ke malik honge) The learned 
Additional District Judge had interpreted 
this document to mean that the brothers 
and nephews would succeed together. We 
are unable to accept this interpretation, 
In our opinion the words “bhai bhatija ” 
used in the. wajib-ul-arz mean only 
collaterals of the deceased. They indicate 
only a class of persons that is, the collaterals 
of the husband who were to succeed after 
the death of the widow. They do not 
mean that brothers and nephews would 
succeed together. In our opinion the 
interpretation put upon this document by 
the learned Subordinate Judge is acorrect 
one. According to him tnese words do not 
mean that brothers and nephews would 
inherit together and that no regard should 
be paid to the nearness of degree. Accord- 
ing to this view the words only mean that 
brothers and nephews, whoever might be 
in existence, would succeed and that these 
words colloquially mean near relations of 
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the deceased. We are in entire agreement 
with that interpretation, It appears to us, 
as remarked by the learned Subordinate 
Judge, that ifthe intention of the framers 
ofthe wajib-wl arz had been that brothers 
and nephews should inherit together 
it would have been clearly stated in the 
` wajib-ul-arz that brothers and nephews 
would inherit together. (Bhai bhatije 
eksath malik honge). In the absence 
of any such expressand definite provision, 
the clause in the wajib-ul-arz cannot, in 
our opinion, be interpreted a3 one in 
support of the alleged custom. 

In a cass which want up to the Lurdships 
of the Privy Council from this very 
Province and which will bə found reported 
ag Chandika Bakhsh v. Muna Kunwar (1) 
wajib ul-araiz of a similar character 
were produced in support of a similar 
custom, The learnsi Juigas of the 
late Court of the Judicial Commissioner 
of Oudh held that the interpretation which 
was attempted to be put on thoss documents, 
and which was of the same character as now 
put upon Ex. A-9 by the learned Additional 
District Judge, could not be justified, 
According to them this would be a forced 
construction (vide page 276), They were 
of opinon that such languaga only denotes 
that brothers, and in default nephews, were 
to succeed. Weare in entire agreement 
with the interpretation put upon these 
words by the learned Judges of the said 
Oourt. The matter is not however discussed 
anywhere in the judgment of their Lord- 
ships of the Privy Council: and we have 
not been able to follow the statement of 
either thelearned Additional District Judge 
or of the Subordinate Judge that the Privy 
Council put any interpretation whatever 
upon the said documents. We only find 
on page 280* the remark of their Lordships 
ue as Ae a a on examination were 

ound to prove nothing, This might have 
been held hy the Goarts balow to mean 
that their Lordships accepted the ioterpreta- 
tion put upon the wajib-ul-araiz by the 
Oourt of Appeal, Be that as it may, we are 
clearly ofopinion that the interpretation 
pat upon the wajib ul-arz (Ex, A 9) by 
the Additional District Judes cannot be 
supported. Š 

Out of the khewats produced in the case 
wə find on examination that Exs. A-l and 

1) 24 A. 273; : 25 
R Ira; 8 San D. O Jai GWM. $85; 4 Bom. L 

*Page of 24 A, [Bd] 
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A-4 A-5 and A-6Jprove, if at all, instances of 
succession of sons aad grand-sons along 
with each other. As remarked by the 
learned Additional District Judge the 
custom which the defendants-respondents 
have to establish is one not relating to the 
succession of the sons along with grand- 
sons but of brothers along with nephews and 
thatthe instances showing that sons and 
grandsons succeeded together would not be 
relevant for our purposes, We are in 
entire agreement with the learned District 
Judgeinthis view. The said documents 
should,itherefore, bə excluded from our con- 
sideration altogether. Exhibit A-3 only 
shows that after the deathof Amir, Musam- 
mat Dilasi his widow succesded him in the 
year 1912. Thisis not contested and the 
dosument proves nothing in support of the 
alleged custom. The only two documents 
which are left and which we have to coa- 
sider are Exs. A-2 and A-7. It is contend- 
ed on bahalf of the defendants-respondents 
that they provetwo instances, oae that of 
succession to the estate of ons Wali Bakhsh 
decaased and the other of succession to the 
estate of one Sulaiman deceased. The 
petigeee filed by ths defendants-raspond- 
ents along with their written statement 
shows that Wali Bakhsh had _ several 
brothers, namely, Onand, Khwaja Bakhsh, 
Salar Bakhshand Pir Mohammad, Of these 
Chand admittedly died childless during 
the lifetime of Wali Bakhsh. As to the 
remaining three brothers it is admitted 
that Khawaja Bakhsh and Pir Mohammad 
were alive at the time of thedeath of Wali 
Bikhsh. As to Salar Bakhsh there wasa 
little evidencə produced by the defendants 
in the shapa of the testimony of D. W. No. 
3, Niamat that he had pre-deceased Wali 
Bakhsh. Too said witness (D. W. No. 3) 
stated that Salar Bakhsh died a day or two 
bafora Wali Bakhsh, The learned Subordi- 
nate Judge remarked ia his judgment that 
he wa3 not prapared to hold on the strength 
of the uncorroborated testimony of this 
witness that it was satisfactorily established 
that Salar Bakhsh had predecaased Wali 
Bakhsh. Weentirely accept tho estimate 
of the learasd Subordinate Judge of the 
evidence of this witness. Tas learned 
Additional District Judge has not chosen to 
believe this witness. We are of opinion 
that there isno satisfactory proof of this 
facton theresord. The position, therefore, 
is that the defendants have failed to estab- 


lish that'at the time of the death of Wali 
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Bakhsh, Salar Bakhsh was dead 
his sons, being the nephews of Wali 
Bakhsh, took the property along with his 
brothers Khwaja Bakhsh and Pir Moham- 
mad. In our opinion, therefore, this 
instance is to be established. 

The second instance which the defend- 
anis-respondents attempted to establish 
was that of Sulaiman. It appears from 
the pedigree filed by the defendants that 
Sulaimen had three brothers, they being 
Rahman, Newal and Yasin. It is alleged 
that on his death the property of Sulaiman 
was inherited by his two brothers, Rahman 
and Newal and by his two nephews 
Jangbahadur and Khairullah, the sons of 
the third brether Yasin. This much is shown 
from Ex, A-7 which is the khewat. We, 
however, find from the evidence of the 
defendants’ own witnesses Niamat and 
Abdullah (D, W. No. 3 and D. W. No. 4) 
that Sulaiman died ten or eleven years ago 
and that Yasin his brother died after him. 
One witness stated that he died nine or ten 
years ago and the other stated that he 
died six or seven yearsago. It is, therefore, 
clear that at the time of the death of 
Sulaiman his brother Yasin was alive. 
Inder those circumstances the succession 
of Jangbahadur and Khairullah along 
with their uncles Newaland Rahman is not 
et amen This instance, therefore, also 
ails. 

It would thus appear ihat in both cases 
thefdefendants-respondents bave failed to 
establish the two instances of succession of 
the nephews along with the brothers in 
respect of the property left ny Wali Bakhsh 
and Sulaiman. The learned Additional 
District Judge has also held that. these 
instances do not prove the alleged custom, 

The position, therefore, is that the 
documentary evidence produced by the 
defendants-respondents does not support 
the custom set up by them nor have they 
succeeded in establishing the two instances 
upon which they relied in suppert of the 
said custom. We are, therefore, left with 
absolutely no evidence on the record in 
proof of the said custom and the finding of 
the learned Additional District Judge 
cannot, therefore, be sustained. 

The learned Counsel who appeared on 
behalf of the defendants respondents 
argued that the finding astocustom being 
one of fact could not be set aside by this 
Court in second appeal. We regret we are 
unable to accept this contention. The 
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learned Additional District$:Judge gave 
his finding in support of the custom not 
upon the oral evidence produced by the 
defendants-respondents but upon the 
wajib-ul-are as interpreted by him. As to 
the oral evidence he has not anywhere 
stated in his judgment that he is in a, 
position to believeit. Indeed he has clearly 
stated in his judgment that the instances 
attempted to be proved by the defendants- 
respondents as to the succession of sons 
along with grandsons were irrelevant to 
prove the custom alleged in the present 
case. He has also remarked in his judgment 
that on the strength of the two instances 
which we have discussed above in detail he 
was not prepared to hold the custom 
established. He has only relied on these 
instances in support of the interpretation 
which he has placed on the wajib-ul-arz 
filed in the case. Regarding that, we may 
observe that the learned Additional District 
Judge was not justified in relying on those 
instances when they had not been 
satisfactorily established. We have also 
differed from the learned Judge in respect 
of the interpretation which he has chosen 
to put on the wajib-ul-arz. Under those 
circumstances the finding of the learned 
Judge, which is chiefly based upon the 
interpretation of the wajib ul arz cannot be 
maintuined. It isafinding based upon a 
wrong interpretation of a document and 
cannot be considerad to be one which may 
be held to ba binding on us in second ap- 


eal. 

We, therefore, allow the appeal, set aside 
the decree of the learned ‘Additional 
District Judge and restore that of the 
Subordinate Judge with costs in this Court 
and in the Courts below. The plaintiff's 


suit will stand decreed with costs in all the ——- 


three Courts. 


G. E. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
First O1vit APPRAL No. 62 oF 1925, 
July 26, 1928, 
Present:—Mr. Wild, J. C., and 
Mr. Rupehand Bilaram, A. J. O. 
OHOITHRAM—APPELLANT 
versus 
'KHEMOHAND AND oraneas—RESPONDENTS. 
” Evidence—Secondury evidence of lost document, 
when admissible -Discretion of trial Court, when 
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interfered with on appeal—Party knowing facts not 
giving evidence on his behalf—Adverse inference — 
Civil Procedure Code (Act V of 1908), O. VIII, r.ò 
—Hvasive denial in written statement amounts to 
admission of allegations in plaint—Suwit relating to 
partnership between an individual and another part- 
nership—Names of partners of latter, whether to be 
disclosed, - 

Whether or not sufficient proof of search for loss of 
an original document, to lay a ground for the ad- 
mission of secondary evidence, has been given isa 
point proper to be decided by the Judge of the first 
instance and is treated as depending very much on 
his discretion. His conclusion should not be over- 
ce seni ina clear case of miscarriage. [p. 372, 
col, 2. 

Hurripria Debi v. Rukmini Debi (è, relied upon. 

A statement in a plaint in a suit relating to 
partaership accounts as to shares of partners will 
amount to an admission of the same on the part of the 
defendants, if they merely evasively deny the state- 
ment in the plaint and do not themselves specify 
the correct shares according to them. [ibid.] 

Rutter v. Tregent (3), relied upon. 

It is the bounden duty ofa party personally know- 
iag the whole circumstances of the case, to give 
evidence on his own behalf and to submit to cross- 

examination. His non-appearance as a witness would 
be the strongest passible circumstance going to dis- 
credit the truth of his case. [ibid] 

Gurbakhsh Singh v. Gurdial Singh (4), relied upon. 

A suit for dissolution ofa partnership between an 
individual on the ons hand and a different partner- 
ship on the other, may be instituted against such 
partnership without disclosing in the plaint the 
names of the individual partners thereof. {p. 373, col. 


‘J 
Lakhmichand Ghandamal v. Firm of Gokuldas 
Ranchordas (1), affirmed, 


Appeal against a decree of the Firat Olass 
Sub-Judge, Sukkur, 
i Mr. Tahilram Maniram, for the Appel- 
ant, 

Mr, Dipchand Chandumal, for the Re- 
pondent. g 


JUDGMENT. 

Wild, J. C.—Thia is an appəal from 
the decision of the First Olass Sab-J udga 
of Sukkur in a suit filed by the plaiatilf 
for accounts of a partnership batwaan 
himself and defendants Nos. | to 7. 

The plaintiff in his plaint alleged that 
the deed of partnership was lost and the 
principal point which arises ia this appaal 
is whether the learned Sub-Judge was 
right in allowing the plaintif to give 
secoudary evidence of the contents of this 
partnership dead. 

‘Oa this point, I find not oaly did the 
plaintiff in his plaint and deposition 
state that the document was lost but he 
also swore an affidavit on this point. On 
the other hand, none of the defendants 
went into the witness-box to swear that 


they had either seen the document or that . 
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it was not lost. Iam,* therefore, unable 
to say that the First Olass Sub-Judge was 
wrong in allowing the plaintiff to give 
Secondary evidence as to the contents of 
the document. The defendants, when the 
plaintiff went into the witness-box, did not 
even cross-examine him asto the loss of 
the document, . i 

As regards the terms of the partnership, 
the evidence as to that no doubt rests 
merely on the evidence of the plaintiff and 
his allegations in the plaint. But it must 
be remembered that most of these allega- 
tions are not categorically denied by the 
defendanta in their written statements, 
Nor have they ventured to go into the 
witness-box to deny them or to give evi- 
dence to contradict them. 

The chief question was as to the shares 
of the partnership. As to that, the evidence 
of the plaintiff was in favour of the de- 
fendants, 

One more point is raised that all the 
partners in the firm of Kishinchand 
Metharam, defendant No. 7, should have 
bsen brought on the record. But it appears 
that the firm is sufficiently rapresented by 
Kishenchand Metharam himself. 

Tais question has also been discussed in 
the judgment in Suit No. 458 of 1920 of this 
Court, Lakhmichand Ghandamal v. Firm of 
GokuldasiRanchordas (1). 

I am of opinion that the conduct of the 
defendants showed that they had no real 
defence to the suit. 

The appeal is, therefore, dismissed with 
costs, as also the cross objections of de- 
fendant No. 6. 

Bilaram, A, J. C.—I concur. [tis no 
doubt true that the plaintiff has not pro- 
duced the partnership deed which is 
allegad to have contained the terms on 
which the plaintiff and the defendants 
agreed to be partners and the plaint does 
not specifically refer to the different con- 
tracts in which the parties had agreed 
to be partners. 

Paragraph 2 of the plaintreads as follows :— 

“That the parties by a written deed en- 
tered into a partnership on or about 
September, 1919, with respect to one brick 
kila and other works subsequently taken 
up which are mentioned in the books. The 
shares of the partners were as under,” 


Now, at the time of the institution of the 
suit the plaintiff wasin a difficult position, 


(1) 90 Ind. Cas. 242; A, I, R, 1926 Sind 75, 
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He was the capitalist partner and accord- 
ing to himsome of the working partners 
had committed frauds for which he had 
prosecuting themin the Baroda Court. His 
books were in that Court and with regard 
to the partnership deed his explanation 
was that it was lying with other dccuments 
at his place of business from’ where it had 
miraculously disappeared. He suspected 
that one of his working partners had 
surreptitiously removed it from the bundle. 
He could not make a definite charge 
against any one of them and stated that 
jt had been lost.. At that time he was 
also not in a position to specify in detail 
all the contracts taken up by the partner- 
ship unless he spent a considerable amount 
of money and time to have the accounts 
audited. The working partners knew 
more about the contracts than the plaint- 
iff,. Ib has been contended that the plaint- 
iff has failed to give evidence that he had 
made a proper search for the document 
and has failed to prove that it was lost. 

` Now, in the case of Hurripria Debi v. 
Rukmini Debi (2) their Lordships of the 
Privy Council have observed that the 
question “whether or not sufficient proof of 
search for, or loss of, an original document, 
to lay a ground for the admission of 
secondary evidence, has been given,is d 
point proper to be decided by the Judge 
of first instance, and. is treated as 
‘depending very much on his discretion. 
His conclusion should not be overruled, 
except in a clear case of miscarriage.” 
We are not prepared to hold that in the 
present case the learned Judge below 
has not exercised his discretion properly 
or that the admission of secondary evi- 
dence has resulted in a miscarriage of 
justice, 

The partnership was admitted and only 
two contentions were raised by the de- 
fendante in their pleadings. In the first 
place, a vague statement was made by 
‘some of them that they did not admit the 
quantum of shares as stated in the plaint 
and in the next place some of them asserted 
thatit was agreed thatthe working partners 
would be paid a certain commission in 
respect of the works managed by them in 
addition to their shares in the partnership. 


Now, with regard to the first point it is 
sufficient to observe that if the shares of 
the partners were different from these 


(2) 19 O. 438; 19 J, A. 1$; 6 Eer, D. C. 3.177 (P. ©). 
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atated inthe plaint, it was incumbent on 
the defendants to specify what were the 
shares. Having failed to do so it was open 
to the Court to treat their evasive denial, 
as tothe terms ofthe agreement which was 
admittedly made, as an admission that 
its terms as stated in the plaint were 
correct ef, O. VIII r, 5 Civil Procedure Code, 
O. XIX, rr. 13, 49, Rules of Suprme Oourt 
Rutter v. Tregent (3). Furthermore, the 
plaintiff swore that the shares, as stated 
by him in the plaint were correct, and 
there was no cross-examination on that 
point. 

With regard to the commission claimed 
by the defendant, again, they offered no 
evidence to proveit. None of the defend- 
ants have ventured into the witness-box 
to contradict the evidence of the plaintiff, 
In Gurbakhsh Singh v. Gurdial Singh (4) itis 
said :—“It is the bounden duty of a party, 
personally knowing the whole circumstances 
of the case, to give evidence on his own 
behalf and to submit to cross-examination, 
His non-appearance as a witness would 
be the strongest possible circumstance 
going to discredit the truth of his case.” 
The failure of the defendants to go into 
the witness-box without any explanation 
whatsoever at once puts them out of 
Court, 

Mr. Tahilram has contended that the find- 
ings of the learned Judge on issues Nos. 1 
to 3 are vague. These issues were as 
follows:— f 

J. What were the shares of the partners 
and on what terms was the partnership 
entered and who were the partners ? 

2, When did the partnership dissolve ? 

3. What were the partnership works. 

The learned Judge has given his finding 
on each of these issues by stating as fol- 
ows :— 


“As shown in the plaint,” , 

Now no doubt at first sight these findings 
appear tobe ‘somewhat vague. But when 
they are read along with the plaint they 
become very specfic. The shares of the 
partners are shown in para. 2 of the plaint. 
The date of the dissolution of the partnership 
is shown therein as 20th of December, 1920, 


(3) (1879) 12 Oh. D. 758; 48 L. J. Oh. 791; 41 L. T. 
16; 27 W. R. 902. 


(4) 105 Ind. Cas. 220; 29 Bom. L. R. 1892; A.I. R. 
1927 P. O. 230; 53 M. L. J. 392; 46 O. L. J. 272; (1927) 
M. W. N. 778; 4 O. W. N. 935; 28 P. L. R. 567; 32 0, 
W. N. 119 (P. 0). 
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and the partnership transactions are shown 
as those contained in the partnership books 
which were at that time in ths Criminal 
Court of Baroda: Reading the findings 
along with the plaint, I "do not find that 
there is any such ambiguity as to call for 
our interference, 

Another point raised by the learned 
Pleader is that the learned Judge has given 
no directions to the Commissioner how to 
proceed in the matter. 

With regard to that point again, we find 
all that the learned Judge has said in’ the 
judgment appealed against is that the 
Commissioner should be nominated by 
both the parties on 24th October, 1924. 
What directions were asked for by the 
parties after the Commissioner was appoint- 
ed or what instructions were given to the 
Oommissioner is not the subject matter of 
the judgment appealed against. We 
understand that there isan appeal against 
the final decree we, therefore, refrain from 
saying anything on that point, which 
might prejudice either party. The plea 
that all the partiesin the firm of Kishin- 
chand Metharam were necessary parties to 
the suit is on the very face of it misconceived. 
A firm as such has no legal existence and 
the suit against the firm of Kishinchand 
Metharam wasa suit against the ‘individual 
partners comprising that firm. They were 
parties to the suit. All of them as forming 
one entity were given a joint share in the 
partnership in suit and the only material 
ground on which possibly the defendants 
might have succeeded in non-suiting the 
plaintiff was by showing that the total num- 
berof partners in the partnership in suit 
exceeded 20 rendering the partnership 
illegal in view of the provisions of the 
‘That was however 
in 
raising this plea was to cause delay in the 
disposal of the suit. In Lakhmichand 
Ghandamal v. Gokaldas Ranchordas (1) I 
have held that asuit for dissolution of a 
partnership existing between an individual 
on the one hand and a different partnership 
on the other, may be instituted against such 
partnership without disclosing in the plaint 
the names of its individual partners and 
nothing has been said at the Bar to make 
me alter that view. 

For thess reasons, I agree that this 
appeal as also the cross-objections filed by 
defendant No. 6 in support of the appeal 
fail and that both the appeal and cross- 
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objections should be dismissed, with 
costs. 4 l 


P. B. A. Appeal dismissed, 


menre 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. f 
SEGOND OrviL Appaat No. 393-B or 1927. 
June 16, 1928. 

Present :—Mr. Kolhatkar, A. J. O. 
MAHADEO alias ANYAJI AND OTHERS— 
Derenpants—APPELLANTS 
versus 
GANESHRAM AND OTHERS——PLAINTIFFS 
— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 100—Con- 
struction of document—Question of law—Hindu Law 
—Joint family—Will of co-parcenary property, 
validity of—Family arrangement resulting in en- 
hancement of share of co-parceners—Transaction, 
whether family arrangement—Transfer of Property 
Act (IV of 1882), s. 41, applicability of. 

The question of the right construction of a docu- 
ment involves a question of law and consequently 
admits of being considered in second appeal. |p. 375, 


ob 1d, Chand v. Kishan Kunwar (1), followed, 

There can be no valid Will of joint family property 
so as to affect the interests of the other members of the 
family. [p. 375, col. 2.] 

Subbarami Reddi v, Ramamma, (2), followed. ; 

It is the object and purpose of a transaction 
which determines whether it has the character ofa 
family arrangement or settlement. That character is 
not determined by the mere fact ofits being con- 
sented to by the other members of the family. [p. 376, 
a yr ae arrangement or settlement is ordinarily 
resorted to in the interests of the whole family or 
when it is proposed to make a suitable provision. 
There can be no family arrangement ifthe object of 
the settlement is merely to add to the already 
existing shares of some of the co-parceners. [p. 376, col. 


‘hai Bishen Chand v. Asmaida Koer (3), Brijraj 
Singh v., Sheodan Singh (4) and Appa Patrachariar v. 
Srinivasachariar (5), distinguished. l 

In the absence of proof that a transferee acted in 
good faith and that he took reasonable care to 
ascertain that his transferor had power to make the 
transfer, he cannot invoke the aid ofs.41 of the 
Transfer of Property Act. [p. 377, col. 2; p.378, col, L} 

Appeal against a decree of the District 
Judge, Hast Berar Division, Amraoti, dated 
the 13th October, 1927, in Civil Appeal 
No. 80 of 1927. : | 
- Messrs. D. T. Mangalmurti, R. S. 
Gokhale, for the Appellants, 

Messrs, S. B. Gokhale, R. N. Chandurkar, 
A. V. Khare and W. B. Pendharkar, for the 
Respondents. i ; 

JUDGMENT.—It is expedient to set 
out the following genealogical table ex- 
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plaining the relationship of the- parties to 
Te euit for partition giving rise to this ap- 
peal. 
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The only fsubject-matter of this second 
appeal consists of two fields cos, 1/i and 
18-1, situated in the village Mahimapur in 
Ohandur Talig. These two fields are en 
possession of the defendant No. 6, Mahadeo 
the step brother of the plaintiff No, 1 and 
the defendants Nos. 2, 3, 4 and 5, and they 
are mortgaged by him to the defendant 
No. 12, Ganeshram. The defendant No. 6 
Mahadeo claimed the two fields as his self- 
acquired property. It seems that some time 
after the death of the mother of the defend- 
ant No.6, Mahadeo and his real brother 
Daulat,his grand-father Madhoji executed 
a Will on 7th June, 1897, whereby he be- 
queathed the aforesaid two fields to his two 
motherless grandsons, Mahadeo and Daulat, 
The Will was attested by both the sonsof 
Madhoji, viz. Ramji and Krishnaji. On the 
death of Madhoji in the year 1916, the 
fields were mutated inthe name of the de- 
fendant No.6, Mahadeo. It was alleged on 
pehalf of the defendant No.6 whose defence 
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was adopied by the defendant No. 12 his 
mortgagee, thatthe two fields in question 
were the self-acquired property of the 
testator, Madhoji, and that he was compe- 
tent to dispese of: them by Will. It was 
urged inthe alternative that even if the 
raid fields be held to be joint family pro- 
perty, the Will was consented to by the then 
adult members of the family, and was hence 
binding on the plaintiffs. The defendant 
No.6 also set up adverse pcssession for the 
statutory period of twelve years. For the 
purposes of this appeal it is unnecessary to 
refer to the pleadings of parties respecting 
the other properties involved in the suit. 
The trial Court recorded the following 
findings in regard to the two fields in ques- 
tion, and passed a preliminary decree on 
3lst January, 1927:— 

“(1) Madhoji executed the Will dated 7th 
June, 1897,in respect of the two fields in 
suit of Mahimapur, 

(2) The said fields were not the gelf-ac- 
quired property of the testator, and he had 
no right to dispose of them by Will. They 
were joint family property. 

(8) The Will was not executed with the 
consent of the adult members, and was not 
valid under Hindu Law. , 

(4) The two fields are not the self-acquir- 
ed property ofthe defendant No. 6, Maha- 
deo. The mortgages executed by him can 
not affect the rest of the co-parceners, 

(5) ‘The defendant No. 6, Mahadeo, was 
not in adverse possession of the two fields 
for the statutory period, and the plaintiff's 
claim in regard to them is not time-barred.” 

From the preliminary decree for parti- 
tion passed by the Court ef first instance, 
the defendant No. 12 Ganeshram appealed 
to the Court of the District Judge. It 
appears, on a reference to the record of the 
lower Appellate Court that the respondent 
No. 8, viz. the defendant No. 6, Mahadeo 
put in cercss-objections which virtually 
supported the appeal. Thelower Appellate 
Court dismissed the appeal, holding that 
the two fields in question formed part of 
the joint family estate, that the document 
of which Ex. D-16 was a copy was really a 
Will and not a gift or family arrangement 
taking effect from the dateof its execution, 
that Krishnaji and Ramji assented to the 
Wil, thatthe Will did not amount to a 
family arrangement totake effect after the 
testator’s death, that there was no such 
consent as would bind the sons of Krishnaji, 
and that at any rate the plaintiff No. |, 


. 
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Shamrao was not bound by Krishnaji’s con- 
sent. 

From the decree of the lower Appellate 
Court, two appeals have been preferred in 
this Court. one by the defendant No. 6, 
Mahadeo, and the other by. the 
defendant No.12, Ganeshram. The former 
is numbered 393-B of 1927, and the latter 
is numbered 33 B of 1928. This judgment 
will govern the disposal of both these 
appeals, 

It is argued on behalf of the appellants 
in this Oourt that Ex. D-16 a copy of the 
Will evidenced a gift involving present 
transfer; and being consented to by the 
two sons of Madhoji was binding on the 
whole family, including the plaintiffs 
Nos, 1 and 2, Shamrao and his minor son 
Bhaorao. It is further maintained that 
even ifit be held toembody a Will, it was 
a family arrangement or settlement 
accepted by the then members of the family, 
and was acted upon, and was consequently 
binding as such an arrangement or settle- 
ment on the other members of the family, 
even if delivery of possession of the fields 
in question was postponed to the date of 
Madboji’s death. On the other hand, it 
is urged on behalf of the respondent Nos, 1 
to 3that the decision of the lower Appel- 
late Oourt to the effect that the document 
was a Will and not a gift or a family 
arrangement, being a finding ona question 
of fact is binding on this Oourt, In answor 
to this contention the appellants’ learned 
Counsel points out that the question of the 
character of the transaction evidenced, by 
Ex. D-16 depends on the right construc- 
tion of the document which constitutes a 
question of law andcanbe considered in 
second appeal. Now the question of the 
right construction of a document involves, 
as pointed out in Fateh Chand v. Kishan 
Kunwar (|), a question of law and conse- 
quently admits of being considered in 
second appeal. As regards the first con- 
tention of the appellants, the contents of 
the document appear to run counter to it. 
It would appear therefrom that the legatees 
- were to become owners of the property 
and were to manage it after the death of 
the testator, Madhoji, and that the latter 
was to manage- it during his lifetime. It 
is no doubt true that the Will refers mainly 
(1) 16 Ind. Cas, 67; 34 A. 579; 16 ©. W. N, 1033; 
M. L. J. 330; 12 M. L. T. 413; (1912) M. W. N. 1085; 


3 
0 A. L. J. 335: 14 Bom. L.R. 1090; 17 O. L.J. 1; 39 
I. A, 247 (P. C). 


MAHADEO V. GANASHRAM, 


375 


to management and not to ownership, but 
had the document been intended to operate 
as a gift involving a present transfer of 
the property to Mahadeo and Daulat, and 
had Madhoji intended to manage the prc- 
perty and to remainin possession thereof 
on their behalf, he would have made over 
the management and possession to Mahadeo, 
as soon as the latter attained majority. In 
that case only, Madhoji would have been 
deemed to have held possession of the 
property on bshalf of Mahadeo and his 
younger brother. But the fact of Madhoji 
having continued in possession and 
management ofthe property till his death 
clearly goes to indicate that he was to 
remain owner thereof in his lifetime, and 
that the transfer was to operate after his 
death. There is one circumstance to 
be noted in this connection which affords 
another indication of the fact that the 
transaction evidenced by the document 
was a Willand nota gift. The appellant 
has admitted in the witness-box as his 
witness No. 3 that he took a leaseof the 
fields in suit from. Madhoji for the three 
years preceding the latter's death, and 
that he actually paid the lease money to 
Madhoji for those three years. Now, if the 
property was transferred to Mahadeo in 
1897, why did he take a lease of his own 
property from another person. The fact of 
the taking of this leasethoroughly disproves 
the alleged character of the transaction 
as a gift inter vivosinvolving a present 
transfer. It would seem from the testimony 
of Vithal, witness No. 8 of the defendant 
No. 6, the appellant Mahadeo thatit was 
after the death of Madhoji that the 
defendant No. 6 Mahadeo began to cultivate 
the fields in suit, and that before that 
Madhoji himself cultivated them till his 
death. The testator’s continuous possession 
on his own account till his death exposes 
the unsoundness of the appellant's conten- 
tion that the transaction was a gift 
and not a Will. For all these reasons 
I cannot accede to the appellant's conten- 
tion that the transaction embodied in 
Ex. D-16 was virtually a gift and not a 
Will. The case Subbarami Reddi v, 
Ramamma (2) is an authority for the pro- 
position that such a Will is invalid and 


. inoperative as against the other members 


of the family. 


(2) 59 Ind. Cas. 681; 43 M, 824; 12 L W, 249; (1920) 
M, W.N. 529, 
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As regards the second contention of the 
appellants, under the circumstances of 
the case, I am not prepared to hold that 
the Will evidenced a family arrangement 
or settlement which was accepted and 
acted upon bythe then members of the 
family. As co-parceners, Madhoji's two 
grandsons Mahadeo and Daulat were entitled 
to ashare in the family property. They 
were as much entitled to such a share as 
Krishnaji's other sons who were living on 
the date ofthe Will and who were born 
thereafter. There was, therefore, no neces- 
sity formaking a provision for Mahadeo 
and Daulat by way of a family arrange- 
ment or settlement, It seems from the 
recitals in Ex. D-16 that the testator 
Madhoji feared that his two grandsons by 
the first wife of Krishnaji would be neg- 
lected by Krishnaji, who had married, 
again, and by his second wife, and hence 
he made a devise in their favour. It was 
thus out of affection or pity for his two 
motherless grandsons that Madhoji made 
a provision forthem which was to take 
effect after his death. Madhoji was at per- 
fect liberty to make such a provision if he 
was competentunder Hindu Law to be- 
queath the family property. But from this 
fact it does not necessarily follow that 
the provision was made hy way of family 
arrangement or settlement. I[fthere was 
a likelihood of the two grandsons being 
neglected by his father and his step- 
mother what they really nesded wasa 
larger share of the affection of the other 
members of the family to compensate for 
the loss of the affection of their deceased 
mother, and not a larger share in the 
family property. The family arrangement 
or settlement is ordinarily resorted to in 
the interestsof the whole family when re- 
course to it is essential to protect the 
family property from the extravagance of 
a particular member of the family, as in the 
case of Rat Bishen Chand v. Asmaida Koer 
(3) cited on the appellants behalf, or when 
it is proposed to make a suitable provision 
for a female member of the family, It is 
for such purposes and other purposes of 
a similar nature that a family arrange- 
ment or settlement is effected. It has been 
_ already observed that in the present case 
Mahadeo and Daulat were entitledas a 
matter of right toa share in the family 
property as co-parceners. There was, 


(3) 6 A, 560; 11 L A. 164; 4 Sar. P. O, J. 513 (P, 0). 
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therefore, no occasion nor necessity for 
making a provision for them, and for thus 
adding to their sharein the family pro- 
perty, and consequently the devise in 
question in favour of Mahadeo and Daulat 
cannot be regarded as evidencing a 
family arrangement or settlement. It is 
this aspect of the transaction in question 
which distinguishes the present case from the 
cases Rai Bishen Chand v. Asmaida Koer (3) 
Brijraj Singh v. Sheodan Singh (4) and 
Appan Patrochariar v. Srinivasachariar 
(5) relied on by the appellant’s learned 
Counsel. In Rai Bishen Chand v. Asmaida 
Koer (3) the grandfather made, with the 
consent of his profligate son, a gift of the 
whole ancestral estate in favour of his 
minor grandson, after making an adequate 
provision for the son’ssharein the pro- 
perty in order to save the property from 
the son's extravagance, and hence the 
transfer was upheld as a family arrange- 
ment, In Brijpaj Singh v. Sheodan Singh 
(4) the Will virtually amounted to a parti- 
tion of the family property, and being held 
to have been intended to operate from its 
date, was treated asa family arrangement 
binding on all the members ofthe family, 
while in Appan Patrochariar v. Shrinivasa- 
chariar (5) the father bequeathed a portion of 
his ancestral property to his daughter, with 
the consent of his adult son and all the rela- 
tions interested in a minor son of his, the 
portion allotted to the daughter being reason- 
able in extent. The very nature ofthe bequest 
indicated that it partook of the character of 
a family arrangement or settlement. But 
in the present casethe devise in question 
is lacking in the object which justifies a 
family arrangement or settlement. The 
case Lakshmi Chand v. Anandi (6) in which 
two brothers who were the sole owners of. 
the family property executed a registered 
agreeement by way of a Will providing 
that in the eventofthe death of either of 
them his widow should take a life-interest 
in the moiety of the whole estate, and in 
the eventof both of them dying without 


(4) 19 Ind. Gas. 826; 35A. 337; 17 O. W, N. 949, 
(1913) M. W. N 515; 11 A. D. J. 698; 14 M. L. T. 11; 18 
O. L. J. 57; 15 Bom, L. R. 652; 25M. L. J. 188; 401 A. 
161 (P. O.). - 

(5) 40 ind, Cas. 118; 40 M. 1122 at p: 1125; 32 M. L, 
J. 364; 5 L. W. 544; (1917) M. W. N. 355; 21 M L. T. 


408. 

(6) 95 Ind. Cas. 566; 48 A. 313; A. I. R. 1926 P. 0. 
54:24 A. L. J. 609; 43 O. L. J. 513; 28 Bom. L. R. 910 
51 M. L. J. 52; (1926) M. W. N. 529; 3 O. W. N. 581; 31 
C. W. N, 101; 53 L A. 123 (P. C.). 
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amale issue, the daughters of each or 
their male.issue should divide their 
father’s share seems to me to have no 
bearingon the case in question as the 
decision turned upon considerations which 
are not pertinentto the present case. It 
is the object and purpose of a transaction 
which determines whether it has the 
character of a family arrangement or settle- 


ment. -That character is not determined by. 


the mere fact ofits being consented to by 
the other members of family. The case 
Patro Chariar v. Shinovas Chariar (5) 
does not appear to me tocountenance the 
appellants contention, as the decision 
therein rested upon the finding that the 
Will was operative in its character asa 
family settlement and not as a Will. No 
authority has been cited onthe appellant's 
behalf tothe effect that a Will assented to 
by the other adult co-parcenersis valid irres- 
pective of its character as afamily arrange- 
ment orsettlement. It is consequently un- 
necessary to enter into the question whether 
the Willin question was assented to by the 
then adult members of the family. Even 
if it was so assented it would not be bind- 
ing onthe family. It may however be 
observed in this connection thatit is 
extremely doubtful whether Krishnaji was 
competent asthe guardian of his minor 
son Shamrao, the plaintiff No. 1, who is 
shown in the plaint filed in October, 1924, 
tobe thirty-two yearsold, and who must 
have, therefore, been some time before the 
execution of the Will, and must have been 
living in 1897 the year of the Will to accord 
his consent on behalf of minor Shamrao 
to a transaction which was obviously detri- 
meatal to the interests of the latter. If he 
was not competent to consent to the Will, 
the devise could not be operative against 
and binding on the plaintiff No. 1, 
Shamrao. Further the only members of 
the family who could be adversely affected 
by the Will were evidently Krishnaji's 
sons other than the legatees Mahadeo and 
Daulat. It is the consent of such members 
that would be needed to validate the Will, 
ifthe Will could be validated by such 
consent. The consent accorded by Ramji 
and Krishnaji on their own account would, 
therefore, be of no help in validating the 
Will as against the other members of the 
family. It is however unnecessary to 
dwell on this point any further, as a Will 
even if consented to by other members of 
„the family cannot be operative and valid, 
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unless it amounts toa family arrangement 
01 settlement, For the reasons set forth 
above I concur with the lower Appellate 
Court in holding that the transaction evi- 
denced by Ex. D-16 is neither a gift inter 
vivos. nor a family arrangement nor a 
settlement, but thatit is a Will, and that 
the Will is inoperative as against the other 
members of the family. This disposes of 
the grounds set out in Mahadeo’s memorand- 
um of appeal, and of the grounds Nos. 1 
and 2 in that of Ganeshram. i 

The contention involved ia ground No. 3 
in Ganeshram’s appeal to the effect that 
an issue shouldhave been framed by the 
Court of the first instance as to whether 
the Will was consented to by all the adult 
members of the family including the 
plaintiff's mother Yashoda, was not pressed 
at the hearing by Ganeshram's learned 
Counsel. Even if Ganeshram had succeeded 
in establishing that. Yashoda consented to 
the Will, her consent would have been of 
no avail as she could not be the legal 
guardian of her then minor son Shamrao, 
the plaintiff No. 1, so long as his father 
was living. The question whether it was 
in the interests of the minor to accord 
such a consent has been already con- 
sidered, 

The only contention which now remains 
to be considered concerns the plea resting 
on the provisions of s.4lof the Transfer 
of Property Act, involved in grounds 
Nos. 4 and 5 in Ganeshram’s appeal. This 
plea does not seem to have been raised in 
either of the two lower Oourts, The ques- 
tion involved therein is mostly, if not 
wholly, aquestion of fact. No question of 
fact canbe raised for the first time in 
second appeal. Iam referred by Ganesh- 
ram's learned Counsel to para. (9) of the 
defendant No. 6’s written statement and 
it is urged that the plea was taken in the 
Court of first instance. But on perusing 
the contents of para. (9) I find that the 
said plea was not specifically and point- 
edly raised in the paragraph with the result 
that the plaintiffs had no occasion and were 
not called upon to reply to such a plea, 
that no specific issue was formulated on 
the point and no evidence was led there- 
on. Thereis no evidence on record to 
prove that Ganeshram took reasonable care 
to ascertain that his mortgagor had power 
to make the transfer and that he acted in 
good faith in the matter of taking the 
mortgage Írom Mahadeo. In the absence of 
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such proof he cannot avail himself of s. 41. 
In these circumstances it is not open to 
him in this Court to invoke the aid of the 
section. 

Theresult is that the appeals of both 
Mahadeo and Ganeshram fail and are in 
consequence dismissed. The costs of the 
two appeals will be borne by the respective 
appellants. As regards the costs incurred 
in the Oourts below, -they will be borne 
` ag ordered. 
G. R. D. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
APPEAL From ORDER No, 17 or 1927. 
June 5, 1928. 

Present :—Sir Charles Fawcett, Kt., 
Acting Chief Justice, and 
Mr. Justice Mirza. 
CHINTAMAN BALWANT 
DHARMADHIKARI AND OTHERS 

—DEFENDANTS——ÅPPELLANTS 


versus 
BHAGVAN GANAPATI 
MANKESHWAR—PLAINTIFF— 
RESPONDENT. 

Limitation Act (IX of 1908), s. 28, Sch, I, Arts. 180, 
126—Mortgage by Hindu father-—Mortgagee not put 
in possession—Sale to mortgagee—Suit by son to set 
aside and recover his share—Limitation—S. 28, scope 
of. 
Yin the case ofan alienation of joint family pro- 
perty by the father ofa joint Hindu family, where 
the alienee never,gets possession, no limitation can 
arise under Art. 126 of the Limitation Act. The 
only right ofthe son in such a case will be to ob- 
tain a declaration that the deed is invalid and the 
limitation prescribed for such asuit is that of six 
years under Art. 120 of the Limitation Act. Ip. 379, col. 
1 


Bindeshri Upadhya v. Setal Upadhya (2) and 
Murajalli Hunia Goundan v. Ramaswami Chetti (3), 
referred to. 

Section 28 of the Limitation Act is confined in 
its operation to suits for possession of property and 
does not apply where the party against whom it is 
invoked could have sued only for a declaration. [p. 
379, col. 2.] 

Where the father of a joint Hindu family mort- 
gaged joint family property in 1905 and subsequ- 
ently sold it to the mortgagee and put the mort- 
gagee in possession in 1918, and the son sued in 
1924 to recover his share of the property on the 
ground that the sale was invalid : 

Held, that the suit for possession was ‘not barred 
by limitation even though a suit for a declaration 
of invalidity of the mortgage would have been time- 
barred. [ibid.] 

Periasami Mudaliar v. Seetharama Chettiar (4), 
followed, 


Appeal from an order of the Dis- 
trict Judge, Sholapur, in Appeal No. 
185 of 1926, reversing that of the Second 
Olass Subordinate Judge, at Barsi, in Civil 
Suit No, 949 of 1924. 

Mr. P.V. Kane, for the Appellants. 

Mr. V. D. Limaye, for the Respondent, 

JUDGMENT. 

Fawcett, Actg. C. J.—The plaintiff 
brought this suit in 1924 to recover posses- 
sion of ahalf share of certain property, 
which had been sold by his father to defend- 
ant No. 1 on November 21, 1918. His 
plaint further asked that a prior mortgage- 
deed to defendant No.1, and an award 
which was based upon that mortgage deed, 
should be set aside, as well as the sale-deed 
of 1918. The Subordinate Judge held that 
the suit was time-barred on the following 
grounds :— 


“ The validity or otherwise of the sale- 
deed of 1918 depends upon the validity of 
the prior mortgage, ete. It is, therefore, 
necessary for the plaintiff to show that the 
firat mortgage passed in 1905 is not binding 
against him. The cause of action for 
setting aside this mortgage accrued to the 
plaintif in 1905 under Art, 126 of the 
Limitation Act, but he could not then sue 
for setting it aside as he was a minor. He 
attained majority on February 2, 1921, or 
February, 25, 1921. He should have, there- 
fore, filed the suit on February 25, 1924, at 
least, i.e, within three years from the date 
he became a major; but the suit has been 
filed on November 12, 1924. The suit is, 
therefore, quite barred by time.” 


On appeal tothe District Judge, he held 
that the suit was not time-barred, and 
inghis judgment he says:—“The learn- 
ed Subordinate Judge thinks that 
limitation began to run from the date 
of the mortgage in1905,{and, therefore, holds . 
the suit barred. I cannot accept this view. 
The record does not appear to show whether 
defendant No. ltook possession under his 
mortgage, but in any case the mortgage, ih 
my opinion, was not an alienation which 
it was necessary for the plaintiff to set aside. 
The mortgage might be paid off, and as a 
matter of fact itis no longer subsisting. I 
do not see how the previous mortgage 
transactions can affect plaintifi’s right to 
challenge the out and out alienation by sale.” 

He, therefore, set aside the lower Court's 
finding and the dismissal of the suit, and 
remanded the case for trial on the merits, 


. 


4 
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The defendants have come to us in second 
appeal on the ground that the lower Court 


-erred in holding that the plaintiff's suit was 


not barred by limitation. In our opinion, 
so far as the plaintiffseeks torecover posses- 
sion and to set aside the sale of 1918, the 
appropriate Article of the Indian Limitation 
Act that applies is Art. 128, as has been 
held by both the lower Courts. That Article 
has frequently been applied in such cases. A 
recent instance is the case of RanodipSingh 
v. Parmeshwar Prashad (1), where the Privy 
Council applied that Article to a similar 
case. Bus undoubtedly that Article 
contemplates the case of an alienation 
where the alienee has taken possession of 
the property, because limitation only runs 
from the date when the alienee so takes 
possession. It is only when such possession 
has been taken that any cause of action 
accrues to the plaintiff, so far as Art. 126 is 
eoncerned. Thusin Bindeshri Upadhya v. 
Setal Upadhya (2) it was laid down that 
this Article was based upon the principle 
that the son’s knowledge of alienaton by 
his father ordinarily arises when he sees 
the alienee in possession ; that in cases 
where the alienee never gets possession, no 
limitation can arise under Art. 126; and 
that in such cases the only right of the 
son will be to obtain a declaration that the 
deed is invalid, and the limitation prescribed 
for such a suit is that of six years under 
Art, 120, A similar ruling was given in 
Murajalli Hunia Goundan v. Ramaswami 
Chetti (3) 

The position takes up by both sides in 
the arguments before us is that the mort- 
gagee never obtained possession and the suit 
by the plaintiff to set aside either an 
instrament of mortgage or an award, in 
regard to which no possession was given, 


would accordingly fall under Art. 91 or Art. - 


12U of the Indian Limitation Act. Mr. 
Kane has strongly contended that any such 
suit was time-barred at the date when the 
present suit was brought by the plaintiff. 
We agree with that contention, But the 


L. J, 176; 27 Bom. L. R. 175; 12 O. L. J. 74; 
L. R. 113; L. R. 6 A. (P, O.) 47; (1925) M. W. 
262; 27 O. O. 243; 29 O. W. N.666; 52 I. A 


(P. 0). 
(2) 106 Iad. Cas. 377; 50 A. 163; A.I. R. 192 4 
k A z A 734. A 
) nd, Cas. 867; 41 M. 650; 34M. L, 528; 8 
L, W. 28; 24 M. L, T. 22; (1918) M. W, N. 448 


(1) 86 Ind. Cas. 249; 47 A, 165; A.I. R. 1925 
33; 48 M. L. J. 29; 2L L, W. 236; 2 0. W. N. 1; 


question still remains whether that fact 
suffices to make the present suit time-barred 
although so far asit seeks to obtain posses- 
sion on the basis of the alienation of 1918 
being an invalid one, itis in time under 
Art. .126. We are not prepared to go as 
far as Mr. Kane asks us todo. It isto be 
noted that s. 28 of the Indian Limitation 
Act is confined to suits for possession of 
property. It says:—“At the determination 
of the period hereby limited to any person 
for instituting a suitfor possession of any 
property, his right to such property shall 
be extinguished.” 


If in the present case the plaintiff had 
had a cause of action to sue the defendants 
for possession of the property on the basis 
of the mortgage and the award being invalid 
so that any such suit was time-barred at 
the date of the present suit, then un- 
doubtedly s. 28 would apply and would bar 
a suit for possession based on a subsequent 
transaction. But in the present case, as I 
have remarked, he could only have sued to 
set aside certain instruments, or for a 
declaration that they were not binding upon 

him, and such suits do not fall within the 
four corners of s. 28 of the Indian Limita- 
tion Act. Therefore,though the plaint in fact 
asked the Court to set aside the mortgage 
and tne award, yet that prayer should, in 
our opinion, be treated as surplusage. The 
main relief claimed by him was to obtain 
possession on the basis of the sale-deed of 
1918 being invalid, and the mere fact that a 
suit to set aside the previous transactions 
was time-barred in 1924 does not, in our 
opinion, suffice to make the suit time-barred 
in respect of the claim to recover possession. 
As an instance of a somewhat similar kind 
I may refer to the Madras Fall Bench case 
of Periasami Mudaliar v. Seetharama 
Chettiar (4). There the plaintifissued to set 
aside certain alienations of their father, 
and the Court held thatif the suit had been 
brought on their original cause of action, 
it would have been time-barred ; but as it 
was brought on a cause of action arising 
from a subsequent event, it was not time- 
barred, Similarly inthe present case the suit 
is actually brought upon the alienation of 
1918 and the possession then given to 
the alienee; and the fact that a suit 
brought in 1924 in respect of the previous 
transactions might have been too late, 


(4) 27 M. 243; 14 M, L. J. 84 (F. B.) 
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does not suffice to make thé p. 
time-barred. . 

In our opinion there has been no error 
of law on the part of the District Judge. 
The Subordinate Judge was obviously wrong 
when he said the cause of action for set- 
ting aside the mortgage of 1903 accrued 
to the plaintiff in 1905 under Art. 126 
of the Indian Limitation Act. As I have 
said, it is common ground that no pos- 
session was actually given to the mort- 
gagee, so Art. 126 could not apply at all. 
‘No doubt the question of the validity 
of the mortgage and the award may have 
to be gone into at the hearing. But that 
is open to the parties asa piece of evi- 
dence which may favour one side or the 
other. The question of the limitation ap- 
plicable to a suit to set aside such a 
mortgage or award is not one that affects 
the question of admissibility of evidence 
as to the validity of the documents. 

For these reasons we dismiss the appeal 
with costs, 

Mirza, J.—I concur. 


A. Appeal dismissed. 
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MADRAS HIGH COURT. 
Szoonp CIVIL APPRAL No, 755 oF 1925. 
July 25, 1928. 
Present :—Mr. Justice Reilly. 
INDUR PATTABHIRAMI REDDI— 
Degrenpant No, 2—APPELLANT 
versus 
KAMISETTY BALIAH—Puainrirr— 
RESPONDENT. 

Negotiable Instruments Act (XXVI of 1881), s. 27 
——Pro-note, execution of, by two out of three partners of 
firm—Loan recited to be for necessities of firm— 
Recital of execution by firm—Signature not showing 
capacity of executants—Partnership, liability of. 

If a principal is to be bound by an agent's signa- 
ture toa promissory note, his name must be dis- 
closed in sucha way that on any fair interpretation 
of the instrument his name is the real name of the 
person liable uponthe bill, butit is not necessary 
that the signature itself should show the capacity in 
which he signed it. 

Where two out of three partners ofa firm execut- 
ed a promissory-note purporting to be on behalf of the 
firm and for its necessities but the signature did not 
indicate the capacity on which the note was signed; 

Held, that the name of the firm as the party liable 
was sufficiently disclosed, and the non-executing 
partner was also liable on the note, | 

Firm of Sadasuk Janki Das v. Kishan Pershad (3), 
distinguished? 


INDUR PATTABRIRAMI REDDI Y, KAMISETTY BALIAM, 
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Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Nellore, in A. 8. No. 155 of 1924 (A. 8. 
No, 239 of 1924 District Oourt, Nellore pre- 
ferred against thatof the Court ofthe 
Principal District Munsif, Nellore, in O. 8. 
No, 452 of 1922. 

Mr. K. V. Krishnaswami Ayyar, for the 
Appellant. 

Mr, S. Varadachariar, for the Respond- 
ent. 

JUDGMENT.—It is not disputed that 
defendants Nos. 1 and 3 were partners in 
a firm with defendant No. 2 and that they 
had power to execute promissory notes 
binding on the firm, But Ex. A was 
signed only by defendants Nos. l and 3in 
their own names without any words follow- 
ing their signatures to describe in what 
capacity they signed the note. Mr. Krishna- 
swami Ayyar for the defendant No. 2 con- 
tends that, as they did not sign the notein 
the name of the firm orat any rate did not 
add any words to their signatures showing 
that they signed as partners of the firm or 
even that they were not signing merely in 
their personal capacities, defendant No. 2 
cannot be liable on the note. Konati Naicker 
v. Gopala Iyer (l)and Yinugantti China 
Venkatarayanim Garu v. Katagiri Venkata 
Nara Simbarayanim (2) on which he 
relies, do not go so far as to lay down 
that, if an eyecutant of a promissory note 
is to be bound in any other way than his 
personal capacity, that must be shown by 
his signature and cannot be effectively 
shown in any other way. Section 27 of the 
Negotiable Instruments Act provides that 
a person may be bound by a duly author- 
ised agent “acting” in his name not 
“signing” in hisname. In Firm of Sadasuk 
Janki Das v. Kishan Pershad (3) their 
Lordships of the Privy Council lay down 
that, ifa principal is to be bound by an 
agent's signature to a promissory note, his 
name “must be disclosed in such a way 
that on any fair interpretation of the 
instrument his name is the real name of 
the person liable upon the bill.” They 
do not say that there must be anything 


(1) 21 Ind. Oas. 417; 38 M. 482; 25M. L.J. 425; 14 
M. L. T. 414. 
(2) 21 Ind. Cas. 650; (1913) M. W. N. 1005; 14 M, L. 
02 


T. 502. 

(3) 50 Ind. Oas. 216; 46 O. 663; (1919) M. W. N. 310; 
29 0. L. J. 340; 17 A. L. J. 405; 25 M. L. T. 258; 36 
M. L. J. 429; 21 Bom. L. R. 605; 1 U. P. L. R, (P. C.) 
37; 23 0. W. N. 937; 10 L. W. 143; 12 Bur. L. T. 160; 
46 I, A. 33 (P. O0). . 
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in the signature toshow that the signatory 
signs, not for himself in his personal 
capacity, but for his principal. Indeed if 
that were essential,a large part of their 
Lordships’ judgment in that case would 
be superfluous, Inthe present cass Ex. A, 
is stated in its firat sentence to ba ex- 
ecuted “by the company of Addanki Bhu- 


janga Rao and Induru Pattabhirami Raddi”. 


and that,it is admitted is the style of 
the firm. Then it proceeds “on account of 
the necessity of the company we have this 
day received” etc. In my opinion on a fair 
interpretation of that instrument, even 
though signed by defendants Nos. 1 and 3 
with their names alone, the name of the 
firm as the party liable is sufficiently 
disclosed, and defendant No. 2 as a partner 
in the firm is, therefore, liable on the note. 

In regard to interest it appears that 
the firm bought forbearance by Ex. D 
and I see nosufficient reason to interfere 
with the learned Subordinate Judge's 
decree except to the extent of making the 
interest. at 24 percent. run only from the 
date of Ex. D, leaving the interest at 9 
per cent under Ex. Aup to date. The 
propriety of this modification of the Sub- 
ordinate Judge’s decree is not disputed 
before me for the plaintiff. 

Toe Subordinate Judge's decree 
will be modifiedin the manner indicated. 
In other respects the appeal is dismissed. 
The parties will pay and receive propor- 
tionate costs throughout, 

Decree modified. 


BOMBAY HIGH COURT. 

LETTERS Parent Appgau No. 28 or 1923. 

June 6, 1928. 

Present :—Sir Charles Faweett, Kr., Acting 
Ohief Justice, and Mr. Justice Mirza. 
OHANDIKAPRASAD DEVIPRASAD 

AGNIHOTRI—Derenpant No, 1 
`| APPELLANT 
versus 

i SHIVAPPA SHIDDAPPA 

DAVALANAVAR AND OTHERS—PLAINTIFFS 

— RESPONDENTS. 

Dekkhan Agriculturists’ Relief Act (XVII of 1879)— 
Mortgage by manager of Hindu family—Sale to 
mortgagee without necessity—Suit by co-parcener for 
redemption and recovery of his share—Nature of 
suiut—Claim for re-opening accounts under the Act— 
Jurisdiction of Court—Power of Court to treat suit as 


_ ordinary suit for redemption, 
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Where the manager of a joint Hindu family 
mortgaged joint family property’ and subsequently 
sold the property to the mortgagee without any 
legal necessity and some of the members sued for 
redemption of the mortgage and recovery of their 
share and prayed for accounts being taken under the 
Dekkhan Agriculturists' Relief Act : 

Held, (1) that the suit could not be maintained 
under the Dekkhan Agriculturists’ Relief Act as it 
was not a mere suit for redemption, but involved 
the setting aside of the sale-deed ; [p. 382, col. 1.] 

Bachi v. Bhikhchand Jiomal (1), followed. 

(2) that there was no objection, even without a 
formal amendment, tothe suit being treated as an 
ordinary suit, and the plaintifis being allowed to 
redeem the mortgage upon the terms of the mort- 
gage itself and the provisions of the Transfer of 
Property Act. [p. 383, col. 1.] 

handabhai v. Ganpati (2), distinguished. 

Letters Patent Appeal from an order 
of Macleod, O. J. in Second Appeal 
No, 234 of 1926, summarily rejecting the 
appeal from the decision of the 
District Judge, Dharwar, in Appeal No. 
285 of 1924, which confirmed a decree 
of the Joint Subordinate Judge at 
Dharwar, in Civil Suit No. 176 of 1923. 

Mr. G. P. Murdeshwar, for the Appellant. 

Mr. S. R. Parulekar, for the Respondents. 

JUDGMENT. 

Fawcett, Actg. C. J.—A new point 
has been taken in this Court that it 
should have been held that the plaintiffs’ 
suit for redemption, which was brought 
under the Dekkhan Agriculturists’ Relief 
Act, is not competent. This is based 
upon the decision of the Privy Council in 
Bachi v. Bhikhchand Jiomal (1). The point 
was not allowed by Macleod,O. J., who 
summarily dismissed the appeal; but a 
further appeal under the Letters Patent 
has been admitted in this Oourt, and the 
point has now been fully argued before 
this Bench. 

There is no doubt that the suit as 
brought is one for redemption of a mort- 
gage bond of 1902. lt refers to the sub- 
sequent sale-deed by the plaintiffs’ uncle 
Basappa, defendant No. 7, and says that 
that sale-deed has effect only so far as 
the defendant No. 7’s share is concerned 
and that the plaintiffs were entitled to 
redeem the other half of the mortgaged 
property. The plaintiffs finally pray for 
an account tobe taken under the Dekkhan 
Agriculturists’ Relief Act to ascertain what 
amount, ifany, is due to the defendants 
Nos. 160 4 in respect of the said mort- 


(1) 9 Ind. Cas. 393; 13 Bom. L, R. 56; 13 O, L. J. 69; 
8 À. L. J. 105; 9M. L. T. 199; 18 O. W. N. 297; 21M. 
L. J. 89; (1911) 2 M. W. N. 59 (P. 0). 
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gage, and that if any amount was found 
due to the defendants it should be made 
payable by easy instalments, and that 
possession of the lands should be award- 
ed to the plaintiff after partition. It is 
a suit brought as a suit for redemption 
with prayers that can only be granted 
under the special provisions of the Dek- 
khan Agriculturists, Relief Act, and we 
do not think that the case can be distingu- 
ished from that which was before the 
Privy Oouncil in Bachi v. Bhikhchand 
Jiomal (1). So far as the alienation of de- 
fendant No. 7 stands in the way of the 
plaintifis, the suit was not a mere suit 
for redemption; and the special jurisdic- 
tion that the Subordinate Judge could 
only exercise under the Dekkhan Agri- 
culturists' Relief Act, if it was a mere 
suit for redemption, did not, therefore, 
exist. Both the lower Oourts have held 
that the sale-deed was executed by defend- 
ant No.7 as manager of a joint Hindu family 
of which the plaintiffs were members, and 
that cuts uway the attempt which has 
been made to show that the sale-deed can 
be absolutely ignored by the plaintiffs. 

Primarily, therefore, this objection does, 
in our opinion, succeed. But we have 
been asked by Mr, Parulekar to. allow 
the suit to be treated as one brought in 
the ordinary way, without any reference 
to the special provisions of the Dekkhan 
Agriculturists' Relief Act, for setting aside 
the sale-deed by defendant No. 7, so far 
as it purports to transfer any interest that 
the plaintiffs had in the suit property, and 
for redemption of the mortgage of 1902, 
upon the terms of the mortgage-deed it- 
self, supplemented by provisions of law 
such as are contained in the Transfer 
of Property Act. 

We think that there is substantial ground 
for saying that this request is in conson- 
ance with the interest of justice in the 
case. The suit in both the lower Oourts 
has mainly turned upon the question 
whether there was legal necessity for the 
sale by defendant No. 7; and both the 
Courts, after considering the question, have 
come to the conclusion that defendant No. 1 
who is the appellant before us, has not 
established such legal necessity. Nor is 
it shown that he made proper enquiries 
and bona fide thought that there was ne- 
cessity for the sale. The parties clearly 
accepted the position that, if the point 
of legal necessity was determined against 
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‘defendant No. 1, then the mortgage of 
1992 should be redeemed. There was an- 
other unregistered mortgage, but the 
trial Court held that it was not proved 
and no appeal was mada in regard to 


that finding by defendant No. 1 to the . 


District Court, although he appealed on 
other points, therefore, that is not a ques- 
tion that canbe re-agitated before us, 
nor is it a point which has been raised 
in the memorandum of appeal to this 
Oourt. 

The trial Court allowed the plaintiffs 
to redeem tke mortgage of 1902 and held 
that on the accounts nothing was due 
by the plaintiffs to the defendants. Ac- 
cordingly, a decree was passed that the 
plaint lands should be partitioned and 
one half should be putin the possession 
of the plaintiffs. On appeal, that decree 
was confirmed by the District Judge. So 
far as that decree holds that nothing is 
due by the plaintiffs to the defendant No. 
1, it depends upon the special provisions 
of the Dekkhan Agriculturists’ Relief Act, 
because the profits of the land were taken 
in part towards satisfaction of the princi- 
pal amount of the debt, whereas the bond 
itself only provides that the profits should 
be taken in lisu of interest. Ifthat part 
of the decree was tostand, there would 
be a departure from what has been laid 
down by the Privy Oouncil in Bachi v. 
Bhikhchand Jiomal (1). But there is no 
real necessity for any account at all. The 
provisions of the mortgage are extremely 
simple. The profits of the land were to 
be taken against the interest due and 
the principal amount of Rs. 150 had to 
be paid. ‘l'herefore, the plaintiffs might 


have confined the plaint to merely ask- 


ing to be allowed to redeem their half 
share of the property on payment of 
Rs. 75; and on such a plaint the same Dis- 
trict Judge who tried this suit, viz. the 
Joint Subordinate Judge of Dharwar, 
would have had jurisdiction to try the 
case. Similarly although the plaint ask- 
ed for instalments, that is unnecessary, as 
there could be no question of the plaintiffs 
paying this small sum of Rs. 75 by instal- 
ments. The provisions of 8. 99 of the 
Oivil Procedure Code say:— 

“No decres shall be reversed or sub- 
stantially varied, nor shall any case be 
remanded, in appeal on account of any 
misjoinder of parties or causes of action 
or any error, defect or irragalarity ia aay 
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proceedings in the suit, not affecting the 
merits of the case or the jurisdiction of 
the Court.” 
I have shown that, supposing that we 
vary the decree by allowing partition and 
the plaintiffs being put into possession upon 
payment of Rs. 75, that would not affect 
the jurisdiction of the Court nor would it 
affect, in any way, the merits of the case. 
The same points arise whether the plaintiffs 
have to pay nothing or Rs. 75; and, in our 
opinion, this is a case where—especially as 
the objection is raised in a Letters Patent 
Appeal—we should not upset the proceed- 
ings and put the parties to the expense of 
further litigation merely because of a-defect 
of this kind, which is curable. Mr. 
Murdeshwar has rightly drawn our atten- 
tion to the fact that in Chandabhai v. 
Ganpati (2) a similar request to be allowed 
to amend the plaint was refused. But there 
were considerations in that case which are 
not found in the present case. In this 
case there is no question of any evidence 
having been admitted under the Dekkhan 
Agriculturists’ Relief Act, which would 
have to be excluded if the case is treated 
as one not under that Act. No doubt, 
technically the plaint ought to be amended; 
but at this late stage we do not think it 
necessary that this formality should be 
carried out. There is nothing in the course 
of the litigation or in the decree, apart from 
the point that has been mentioned above 
about the amount payable, which neces- 
sitates any interference in second appeal; 
and, therefore, wa merely vary the trial 
Court's decree by adding the words “on, 
payment:by the plaintiffs to defendant No. 1 
of-Rs. 75 within three months from the 
- date of the record being received by the 
` Subordinate Judge of Dharwar” after the 
words “be put in possession of the plaint- 
is.” We think, however, that in the 
circumstances of the case defendant No.1 
was justified in coming to this Oourt in 
appeal, and that he should be allowed the 
costs of his appeals to this Oourtfrom the 
respondents, and these costs must also 
bə paid within the period spazitied above. 
Mirza, J.—I concur, 


Fawcett, Actg, C.J.—We grant the 
application of the respondents-plaintiffs 
to amend the description of properties in 
the plaint and direct that these amend- 
ments Wa made accordingly. No. order 


(2) 36 Ind, Cas, 517; 18 Bom, L. R. 763. 
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as to costs with regard ¢o that applica- 
tion. 
‘as Decree varied. 


ALLAHABAD HIGH COURT. 
Seconp Orvin APPEAL No. €or 1926, 
November 15, 1928. 
Present:—Mr. Justice Sen and Mr. Justice 
Niamatullah. 
Musammat SUGHRA—P tarntirr— 
APPELLANT 
VvETSUS 
MUZAFFARI—DEFENDANT—RESPONDENT. 
Muhammadan Law—Marriage—Option of puberty 
—-Knowledge of right to rescind, importance of, 
Under the Muhammadan Law, a woman's right of 
option to repudiate a marriage is prolonged until 
she is acquainted with the fact that she possesses 
such a right. This rule is a reasonable and aquit- 
able rule and should be applied to this country. 
Bismillah Begam v. Nur Mohammad (1), followed. 


Second appeal from a decree of the Dis- 
trict Judge, Saharanpur, dated the 15th of 
October, 1925, confirming that of the 
Subordinate Judge, Dehra Dun, dated the 
3ist of October, 1924, 

Mr. P. L. Banerji, for the Appellant. 

JUDGMENT.—In view of the findings 
arrived at by the Court below this appeal 
must be allowed. Mr. Akbar Husain, the 
District Judge of Saharanpur, has arrived 
at the following findings which are 
unequivocal and clear:—The plaintiff-ap- 
pellant first came to know that she had 
the right of repudiating the marriage on 
the 5th September, 1924, when she sent a 
notice to the defendant by registered post. 
It was on that day that she for the first 
time repudiated her marriage. Under the 
Muhammadan Law, as expounded by Imam 
Mohammad, a woman’s right of option to 
repudiate a marriage is prolonged until 
she is acquainted with the fact that she 
possesses such a right. This isa special 
rule of law which is recognised under the 
Muhammadan jurisprudence and which 
gives the right toa Muhammadan lady to 
repudiate the marriage when she is in 
possession of all the factsentitling her to 
repudiate it. It has been held by this 
Court in Bismillah Begam v, Nur Moham- 
mad (1) that this rule is a reasonable and 
equitable rule and should be applied to 


(1) 63 Ind. Cas. 702: 19 A. L.J. 845; 3 U.P,L. R, 
(AJ) 186; 44 A. 61; A. I. R, 1922 All, 155, 
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this country. In our opinion the rule laid 
down in the case wiz, that if the female 
plaintiff did not know she hada right of 
rescinding the marriage she would have 
the power to do so when she is aware of it— 
is a rule which is in perfect accord with 
Muhammadan Law. In the present instance, 
the repudiation was made by the plaintiff 
shortly after her attainment of puberty and 
immediately upon her being cognizant of 
her ‘right to repudiate the marriage. We 
allow the appeal, set aside the decrees of 
the Courts below and decree the suit for 
the cancellation of the plaintiff's marriage 
with Muzaffari, the defendant-respondent. 
There has been no appearance of Muzaffari 
in this Oourt either at the previous 
hearing or to-day,—a matter which is not 
without significance. The plaintiff is to 
have her costs throughout. 
R ; Appeal allowed. 


ee 


BOMBAY HIGH COURT. 
Szoonp Orvin APPBAL No. 195 oF 1927. 
March 30,1928, 

Present:— Mr. Justice Patkar. 
KASHIRAM LAXMAN KADAM 
AND OTHERS—PLAINTIFFS—~APPELLANTS 


versus 
MAHESHWAR LAXMAN GOND- 
HALEKAR AND OTHERS —DEFENDANTS 
— RESPONDENTS. 

Mortgage—Suit for redemption—Dismissal of suit 
for default— Second suit for redemption—Res judicata 
—Hatinguishment of mortgage—Civil Procedure Code 
(Act VIII of 1859), s. 182, Civil Procedure Code 
(Act V of 1908), O. X, r. 4—Transfer of Property 
Act (IV of 1882), s. 60. 

The dismissal of a suit for redemption of a mort- 
gage for default is not an order extinguishing the 
right of redemption under s.60 of the Transfer of 
Property Act, and does not bar a second suit for 
redemption of the mortgage. [p. 387, col. 1.} 

Rama Tulsa v. Bhagchand (8), Ramchandra 
Narayan v. Shripatrao Tukojirso (4) and Shridhar 
Sadba Powar v. Ganu Mahadu Kavade (5), fol- 
lowed. i 

Punamchand v. Mollison (1), distinguished. 

Second appeal from a decision of the 
First Olass Subordinate Judge, A. P., at 
Ratnagiri, in Appeal No, 29 of 1923, revers- 
ing a decree of the Second Class Sab- 
ordinate Judge at Dapoli, in Civil Suit 
No. 95 of 1922. 

Mr. P. V. Kane, for the Appellants. 

Mr. K. IH. Kelkar, for the Respondents, 

JUDGMENT .—This suit was brought 
by Kadams the present plaintiffs to redeem 
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a mortgagə, dated June 2, 1829, which 
comprised four pies takshim belonging to 
the present plaintifs. Itis conceded that 
the mortgage security was split up. By 
Ex. 47, the purshis signed by the Pleaders 
on behalf ofthe defendants, itis admitted 
thatthe plaintiffs’ share comprises only 
four pies and that if accounts are taken 
under the Dəkkhan Agriculturists’ Relief 
Act, the profits in respect of the four. pies 
share will be found sufficient to wipe off 
the whole mortgage debt. The only ques- 
tion, therefore, that arises for decision is 
whether the present suit is maintainable 
notwithstanding the- previous decision in 
Suits Nos. 1217 of 1866 and341 of 1911. Both 
the lower Courts held that the present suit 
was not barred by virtue of the decision 
in Suit No. 351 of 1911. The learned Sub-. 
ordinate Judgeheld that the suit was not 
barred ‘by the decision in Suit No. 1217 of 
1866, but the lower Appellate Court held 
that it was so barred. 

Suit No. 351 of 1911 was filed by de- 
fendant No. 1 for partition of his share of 
l anna and 94 pies. The present plaintiffs, 
being owners jof four-pies share and inter- 
ested in the equity of redemption, were 
joined in the suit as defendants Nos. 33 
to35. The Court assumed that the family 
of defendant No.1, thatis, Gondhalekars, 
had become owners as more than sixty 
years had elapsed from the date of mort- 
gage. Itappears that the Courts then ` 
failed to notice one important point, namely, 
that the period for redemption of the 
mortgage of 1829 was twenty-five sears, 
and, therefore, the redemption would be 
due in the year 1854 and- the suit for re- 
demption would not be barred till 1914. It 
was, however, heldin 1911 that the right- 
of redemption was barred by reason of the 
fact that the parties to the suit lost sight 
ofthe fact mentioned above that the mort- 
gage had provided for a period of twenty- 
five years for redemption. Further, the 
Gondhalekars as mortgagees would in any 
event be entitled to remainin possession 
and the question as to: the extinction of 
the mortgage wasnot goneinto in that 
suit, Therefore,on both these grounds, 
namely, that the parties were under an 
erroneous belief that the mortgage-deed 
of 1829 did not provide for a period of re- 
demption, and secondly, that the mort- 
gagees in any event were entitled to 
remain in possession, the question as to 
the extinction ofthe martgage cannot be 
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considered to have been heard and finally 
decided in that suit. It was held by both 
the Courts that the present suit is not 
barred by the decision in Suit No. 351 of 
1911, andit is not argued before me on 
behalf of the respondents that the present 
suitis barred by the decision in Suit 
No. 351 of 1911. I would, therefore, agree 
with the view of the lower Oourts that 
the present suit is not barred by the pria- 
ciple of res judicata by virtue of the deci- 
sionin Suit No. 351 of 1911. 

With regard to Suit No. 1217 of 1886, it 
appears that it was brought by three 
plaintifis of whom Pandbarao Kadam was 
the assignee from the present plaintiffs with 
regard to the four-pies share in the pro- 
perty. Thedefendantsin that suit con- 
tended that two annas takshim was already 
redeemedin the year 1842 and Pandbarao 
was joined as he had purchased eight 
pies share in 1866 from the present plaint- 
iffs and others belonging to the Kadam 
family, Plaintiffs Nos. 1 and 3 in that 
suit were ordered to be present in Court 
under s. 127 of Act VIII of 1859. They 
made default in appearance. The suit was, 
therefore, dismissed so far as their share 
was. concerned, and redemption. was 
allowed with regard to the sixteen pies 


takshim, and a decree was passedin favour - 


of plaintiff No. 2 Ramajirao; During the 
coursa of the judgment, which is in 
Marathi, the learned Subordinate Judge 
stated “that the plaintiffs did not .appear 
and show proper cause and, therefore, they 
have got the adverse decision against them- 
selves. Therefore, the right of redemption 
so far as they areconcerned is extinguished. 
Only Ramajirao’s right has remained and 
he has, therefore, the right of redemption.” 
In the final decree, however, the right of 
redemption ofthe plaintiff Ramajirao was 
decreed, and nothing was said with regard 
to the extinction oftheright of plaintifis 
Nos. Land 3 with regard to their eight- pies 
share. 

The learned Subordinate Judge held 
that the present suit was not barred by 
res judicata on the ground that in the 
previous suit it was unnecessary to decide 


whether the vendors of Pandbarao had a. 


right to redeem any part of the mortgage 
right, and that, as a matter of fact, there 
was no decision on that pointas the suit 
was dismissed for default of plaintiffs 
Nos: land 3. The lower Appellate Court, 
however, came to an opposite conclusion 


29 
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and, relying on the case of Punamchand v. 
Mollison. ayaad 8.127 of*Act VIII of 1859, 
held that the present suit was barred by the 
decision in Suit No. 1217 of 1866. 

It is urged on behalf of the appellants 
that there was noissue raised in the pre- 
vious suitand no adverse finding on, the 
question as to whether the plaintiffs’ right 
of redemption subsisted at the date of 
the previous suit, Jn fact, s. 127 _of Act 
VIII of 1859 appears in the old Oivil Pro- 
cedure Code before the settlement of issues, 
and the dismissal of the suit was for 
default of appearance under s. 127 ata 
stage prior to the framing of the issues, 
and, therefore, it cannot be said that the 
issua as to whether the plaintiffs’ right to 


' redeem was extinguished was heard and 


finally decided in the previous litigation. 
Section 127 of the Oivil. Procedure Code 
of 1859 corresponds to O. X, r. 4, of the 
present Oode. There is no provision in 
s. 127 similar to the provision in O. IX, 
r. 9,or O. XXII, r. 9, or O. XXII, r.1, 
cl. (3), precluding a fresh suit after an 
order is passed for dismissal of the suit. 
Under s. 60 of the Transfer of Property Act, 
the right of the plaintiff to redeem could 
not bs barred unless therejwas an extiaguish- 
ment of the relation of mortgagor and 
mortgagee by act of the parties or by 
order of a Oourt. There is no act of party 
which has resulted in the extinguishment 
of the relation of the mortgagor and 
mortgagee. It is not suggested that 
there is any release passed with regard 
to the equity of redemption, The ques- 
tion is whether there is an order 
of the Court extinguishing the relation of 


mortgagor and mortgagee between the 


parties. 


Itwas held in Rama Tulsa v. Bhagchand 
(2) relying on the case of Hansard v. 
Hardy (3) that a dismissal for want of pro- 
secution of a mortgagor's action for redemp- 
tion doesnot prevent him from bringing 
a fresh suit for redemption. In kam- 
chandra Narayan v. Shripatrao Tukojirao 
(4)asecond suit for redemption by the 
son was held maintainable notwithstanding 
the order for abatement of the suit for 


1 Ind. Gas. 986; 13 Bom. L. R. 658. 
21 Tnd, Cas, 249; 16 Bom. L. R. 687 at p. 691; 39 


BS (1812) 18 Ves. Jun. 455 at p. 460; 34 E. R. 
(4) 33 Ind, Qas. 771; 18 Bom, L. R. 33; 40 B, 218, 
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redemption brought by the father. In 
Shridhar Sadba Powar v. Ganu Mahadu 
Kavade (5) it was held that thedismissal of 
a suit for redemption of a mortgage for de- 
fault is not an order extinguishing the right 
of redemption unders. 8 of the Transfer of 
Property Act, and does not bar a second 
suit for redemption of the mortgage. Under 
O. IX, r. 9, where a suit is wholly cr partly 
dismissed under r. 8, the plaintiff is 
precluded from bringing afresh suitin 
respect of the same cause of action. Not- 
withstanding such a provision in O, IX, 
r. 9, it was held that the general terms of 
the rule did not override the specific direc- 
tions given ins. 60 of the Transfer of 
Property Act. 

Reliance has been placed on behalf of the 
respondents on the decision in thecase of 
Shankar Baksh v, Daya Shankar (6), That 
case has been distinguishedin ShridharSadba 
Powar v. Ganu Mahadu Kavade (5) (page37*) 
on the ground that a particular tenure was 
involved in the decision of the case and 
. thats 60 ofthe Transfer of Property Act was 
not called in aid, It is urged, however, on 
behalf of the respondents that the Transfer 
of Property Act was enacted in 188? and 
was made applicable to the Bombay 
Presidency in 1893, and, therefore, under 
the ruling in Shankar Baksh v, Daya 
Shankar (6) the present suit should be 
held barred by res judicata. It is urged 
on behalf of the appellants that though 
s. 60 ofthe Transfer of Property Act was 
enacted in 1882, the principle of law 
namely, that once a mortgage always a 
mortgage, should be held applicable and 
that the equity of redemption should be 


held not barred unless there wag an 


extinguishment of the relation of mortgagor 
and mortgagee by actof the parties, or by 
order of the Oourt. 


In the year 1870, when Act VIII of 1859 
was in force, it was held by the Privy 
ae ka aa alias Ali Khan 
v. Jowahir Sing 7) as follow 
412} — WA Bies 

“That decree, in fact, did 
but dismiss the then pending suit for 
redemption, on the ground that the full 

(5) 108 Ind. Cas. 22; 30 Bom. L. R. 34:1 L. T. 4 
Bom. 34 & 79; A.L R. 1928 Bom. 67, 591.111 “40 

(6) 15 I. A. 66; 15C. 422; 5Sar.P. O.J. 107. 12 
Ind. Jur. 132; Rafique & Jackson's P. ©. No. 100. ; 


(7) 13 M. L A. 401; 14 W, R. 17: 2 
2 Bar. P. O. J. 573; 20 E. R. 602 (P. c aa 


#Page of 14 Bom. L. R.— Ed] 3 
{Page of 13 M, I, A—[Hd.]] 
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and entire amount of the mortgage money 
had not been deposited (the sums tendered 
being only Rs. 26,400, and Rs. 400). 
According to the course and practice of 
the Court in India, the only point to be 
determined in such a suit is whether the 
mortgage debt has been fully satisfied after 
taking into account the sum tendered or 
deposited; nor is the finding of any 
particular amount as still due conclusive 
against the mortgagee in a subsequent 
suit." i 

So also in the year 1874,it was held by 
the Oalcutta High Court in Roy Dinkur 
Doyal v. Sheo Golam -Singh (8) as follows 
(page. 1734) :— 

“What then was the cause of action 
which was heard and determined between 
the present parties in the former suit, and 
what is thecause of action which is put 
forward by the plaintiffs in this present 
suit, and which they ask to have now heard 
and determined. 

“Tt seems to us plain that the 
principal cause of suit is the relation 
which subsists between the parties as 
mortgagor and mortgagee, and the con- 
sequent right on the part of the mort- 
gagor at all reasonable times to ask for an 
account from the mortgagee, The suit is 
brought for .the purpose of obtaining an 
adjustment of accounts or adjudication 
of the state of the accounts between the 
parties, and for such relief at the hands 
of the Court as the plaintiff may be entitled 
to upon that adjustment or adjudication 
of the accounts. Now the former suit 
effected an adjustment of accounts up to 
the date of April 18, 1868. The substantial 
cause of action within the meaning of s. 2, 
Act VIII of 1859, in the present suit, that 
which the plaintiff desires to have heard and 
determined, is the state of accounts which 
hasarisen since the April 18, 1868,—obvious- 
ly an entirely fresh cause of action. The 
matter which the Court is asked in this 
suit to hear and determine, is a matter 
which has arisen and come into being since 
the matter ofthe last suit was heard and 
determined...And consequently thes. 2 of 
Act VIII of 1859 does not bar the Courts 
from entertaining this suit,” 


` Further it is stated at page 174* :— 
“That decree did not put an end to the 
relation of mortgagor and mortgagee. The, 


(8) 22 W. R. 172. 
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Court did not in that suit pretend to 
foreclose the plaintiff's right of redeeming 
inthe event of his not paying the money 
then declared to be due...and it would be 
very hard upon him, therefore, that his 
equity of redemption should nevertheless 
ba indirectly foreclosed by the effect which 
the Subordinate Jadge has given tos. 2 
Act VIII of 1859, without any period of 
grace or any terms whatever being attach- 
ed to this foreclosure.” ` 

Those decisions under the Act of 1859 
were relied upon in the Full Bench decision 
in Ramji Bapuji Patil v. Pandharinath Ravji 
(9) where it was held that the mortgagor 
could bringa second suit for redemption 
and the same would not be barred bys. 11 
or 8.47 of the Civil Procedure Code, 1908. 
The case of Punamchand v. Mollison (1) re- 
lied upon by the lower Appellate Court, was 
not acaserelating toa mortgage but toa 
money bond, and, therefore, the considera- 
tions applicabletoa suit on amortgage would 
not apply to that case. The case of Shankar 
Baksh v. Daya Shankar (6) might be 
distinguished onthe ground that the docu- 
ment in that case was a conditional sale 
which became absolute after a period of 
three years, If reference is made to the 
argument of Mr. Mayne on behalf of the 


respondent, it appears that the cause of: 


action failed the plaintiff because his case 
was one of conditional sale, on breach of 
which condition the sale had become 
absolute; and it was argued that even if s, 6 
of Act I of 1869 would have placed him in 
-a better position had he sued thereafter 
for the first time, still, as he had elected 
to sue before it, the Act did not undo the 
state of things which he had created. 

I think, therefore, that I am bound by the 
decisions of this Court in Rama Tulsa 
v, Bhagchand (2), Ranchandra Narayan v. 
Shripatrao Tukojirao (4) and Shridhar 
Sadba Powar v. Ganu Mahadu Kavade (5). 

I am, therefore, of opinion that the present 
suit is not barred by the principle of res 
judicata by virtue of the previous decision 
in the Suit No. 1217 of 1866. 

I would, therefore, reverse the decree of 
the lower Appellate Court and restore that 
of the Subordinate Judge, 

Each party to bear his own costs. through- 
out, 

A Decree reversed, 


(9) 49 Ind, Cas. 894; 43 B. 334, 21 Bom, L. Ri 56 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL OrvrL Suit No. 815 or 1921. 
June 15, 1927. 

Present:—Mr. Lobo, A. J. O. 
ABRAHAM REUBEN— PLAINTIFF 
versus 
Taz KARACHI MUNICIPALITY— 
DEFENDANT. 

Bombay District Municipal Act (IV of 190%), 58. 46, 
184—Rules and bye-laws framed by Karachi Munici- 
pality—Master and servani—Statutory power of 
dismissal—Dismissal, what amounts to—Distinction 
between resignation and dismiseal—Test—Misconduct 
~Dismissal when justified—Court's jurisdiction to 
decide whether dismissal wrongful—Municipal servants, 
status of—Rules governing relationship of ordinary 
master and servant whether appl —Dispensing with 
service—Right of employee to notice—Damages for 
wrongful dismissal, assessment of. 


The test to determine whether a person has 
resigned his service or has been dismissed there- 
from is whether the acts and conduct of such person 
evince an intention no longer to be bound by the 
contract of service; on the other hand, if the con- 
duct of the employer amounts to abasic refusal 
to continue the servant on the agreed terms of 
employment, then thereis at once a wrongful dig- 
missal and a repudiation of the contract, even if the 
servant leaves service in pursuance of a request to 
resign. The use of polite, instead of peremptory, 
language does not alter the fact. [p. 392, col. 2.) 

Stephenson v. London Joint Stock Bank, Ltd. (1), 
General Bill Posting Co. v. Atkinson (2) and In re 
Rubel Brouze and Metal Co, and Vos. (3), relied 
upon. 

Under the provisions of ss. 46 and 184 of the 
Bombay District Municipal Act and rr. 86, 88 (1) and 
90 of the Rules of the Karachi Municipality framed 
thereunder, the Karachi Municipality has a statutory 
power in regard to the appointment and dismissal 
of its servants, These rules create an exception to 
the general rule that all public servants and sərv- 
ants of the Orown hold appointment at the pleasure 
of the Crown or public Ocrporation appointing them, 
and an officer or servant of the Karachi Municipal- 
jty, therefore, cannot be dismissed without a reason- 
able opportunity being given to him of being heard 
jn his defence. [p. 397, cols. 14 2.) 

Satish Chandra Das v. Secretary of State for India 
(10) and Jehangir v. Secretary of State for India 
(12), relied upon. : 

Chellam Atyar v. Corporation of Madras (5) and 
Gould v. Stuart (11), distinguished. 

Municipality of Tatia v. Assanmal Chandoomal 
(4), Smyth v. Latham (6), Notley y. Londen County 
Council (7), Shenton v. Smith (8) and Ram Das 
Hazra v. Secretary of State for India (9), referred 


A : 
t The Court has no jurisdiction to decide whether 
an officer or servant of Municipality has been rightly 
or wrongly dismissed, once thə Court is satisfied 
that such dismissal has been in accordance with the 
rules and bye-laws ofthe Municipality. [p. 400, col. 
Al, v. Darlington School Governors (18), relied upon, 
Andrews v. Mitchell (13), Cassel v. Inglis (14), 
Thompson v. New South Wales Branch of the British 
Medical Association (15) Mohamed Kalimuddin v 
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Stewart (16), Gompertz v. Goldingham (17) and Satish 
Chandra Das v. Sectetary of State for India (10), 
distinguished. ` 
- There is no fixed rule of law defining the degree of 
misconduct which will justify dismissal from service. 
Much will depend on the nature of the misconduct 
and the nature of the duties to be performed by the 
person dismissed. [p. 401, col. 2.] 
Clouston & Co., Ltd. v. Corry (19), relied upon, 
Every master has an inherent right to dispense 
with the services of his servant with reasonable 
notice. As to what is reasonable notice depends on 
the nature of the servant’s employment. When this 
is determined, the measure of damages is what the 
servant would have earned in the employment of 
his master during the period of the notice. [ibid.] 
Addis v. Gramophone Co, (21), Manubens v. Leon 
(22), Grundy v. Sun Printing and Publishing Associa- 
_tion (23) and Municipality of Tatta v, Assanmal 
Chandoomal (4), relied upon. 
Maw v, Jones (20), referred to. 


Mr. T. G. Elphinston, for the Plaintiff. 
Mr. Dipchand Chandumal, for the Defend- 
-ant. 


JUDGMENT.—The plaintiff, Mr. 
Abraham Reuben, entered the service of 
‘the Karachi Municipality in the year 1893. 
_He obtained a- substantive appointment 
as surveyor in 1887 on a salary of Rs. 100 
‘per mensem with a conveyance allcw- 
of Rs. 25. The plaintiff's services 
with the Karachi Municipality terminated 
about the end of December, 1920, under 
circumstances which -will be referred .to 
hereafter. He was then drawing a monthly 
salary of Rs, 260, Rs. :45 3 as con- 
veyance allowance, and Rs. 20 as War 
allowance; he was also entitled to an 
annual increment of Rs. 10 per month 


till his salary reached the Fsum of 
Rs. 3C0. < 


Between 1897 .and 1911, Mr. James 
-Forreet Brunton was Chief Officer and 
Chief Engineer of the Karachi Munici- 
pality, He has been examined on comis- 
sion as a witness for the plaintiff in the 
case (Ex. 33) and it would certainly 
appear from his evidence and from the 
letters and certificates (Iux. 33) (a) to 33 
(g) putin through him, that the plaintiff, 
during this period was considered an 
excellant and entirely honest servant of 
the Municipality, at any, rate by Mr, 
Brunton himself. 

In June, 1909, it would appear from 
Ex. 25, that some members of the Corpora- 
tion entertained suspicions with regard 
to the honesty ofthe plaintif in connec- 
tion with road metalling contracts. But 
Mr. Brunton put up a strong defence cn 
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his behalf and in March, 1910, befor® 
proceeding on leave put on record his 
appreciation of the signal services in his 
opinion rendered by the plaintiff in con- 
nection with a Drainage Extension Scheme 
which hestated were deserving of very 
recognition (Ex. 25a). On 3lst 
March, 1910, Mr. Brunton proposed that 
the plaintiff should be granted a bonus of 
Rs 2,750 (Ex. 25b). The proposal was 
accepted by tte Municipality, and on 4th 
May, 1910, the plaintiff was given the bonus 
in question “in appreciation of services 
rendered in connection with the Drainage 
Extension,” (ix.25c), Mr. Brunton retired 
from the service ofthe Karachi Munici- 
pality towards the end of 1911, but 
before handing over charge again placed 
on record a glowing appreciation of the 
plaintiff's work as a Municipal servant 
stating in conclusion that he hoped that 
before long the Municipality would see 
their way to pay the plaintiff a mere 
adequate salary and recognise, by a sub- 
stantial increase, the services ofa valuable 
public servant (Ex. 25d)”. f 

On 3rd May, 1913, again Mr. Markwick 
(Ex. 32) in handing over charge of the 
Office of Municipal Engineer recorded a 
no less flattering appreciation of the 
plaintifi's work which he concluded by 
hoping that the Municipality would reward 
him “in some tangible form” (Ex. 25e). 

There is also on the record a certificate 
given tothe plaintiff by Mr. Measham Lea, 
the Chief Officer and Chief Engineer of 
the Karachi Municipality, dated 22nd 
March, 1912, wherein the plaintiff's 
services are commended in the highest 
terms, (Ex. 28). 

That the Municipality accepted the 
recommendations and shared the opinions 
of Messrs. Brunton, Markwick and Measham 
Lea in regard to the plaintif seems 
obvious from Exs. 26 and 27 dated 
June, 1914. The Managing Committee 
cf the Municipality obtained the Commis- 
sioner in Sind’s sanction not only to an 
increase of the plaiatift’s salary to Rs. 200— 
10—300 with aconveyance allowance of 
Rs. 30 but to an alteration of his 
designation from “Surveyor” to “Sub-. 
Engineer”, In their resolution dated 2nd 
June, 1914, (Ex. 26) the Managing Com- 
mittee state “with regard to para. 3 of 
the Commissioner in Sind's letter the 
Managing Committee are of opinion — that 
having regard to the strenuous conditions 
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under which the present incumbent of 
the post of Surveyor works the remunera- 
tion proposed by the Municipality is in 
no way out of proportion to the services 
rendered, For many years Mr. Abraham 
has carried out his duties with distinct 
satisfaction and on many occasions he has 
been recommended for promotion by the 
officers under whom he has served. Despite 
this, however, no promotion has been 
given to him since 1907. The Municipality 
highly esteem the services rendered by 
Mr. Abraham and his untiring energies, 
and in submitting their proposal they 
were guided by a thorough knowledge of 
the value of the work which Mr. Abraham 
performs and the intelligence which he 
displays in the important matters and 
schemes in connection with which 
he assistance is required”. Again 
on 12th- May, 1919, Mr. Measham 
Lea, the Chief Officer and Chief Engineer 
before proceeding on leave, considered it 
proper to place on record yet another 
glowing appreciation of the plaintiff's 
services and described him as “a most 
valuable servant of the Municipality” 
(Ex. 28a). 


With the departure of Mr. Lea, however, 
the plaintiff's troubles commenced. By 
their Resolution No, 140 dated 25th June, 
1919, Ex. 5 the Municipality appointed a 
Sub-Committeeconsistingof Messrs Ghulam 
Hussein Kassim, Jamshed N.R. Mehta, 
Dipchand T. Ojha, and M. Misquita “to 
investigate the charges of corruption laid 
against some members of the Municipal 
establishment ata recent meeting of the 
Corporation; also to investigate the system 
of giving out contracts and making pay- 
ments for them and suggest remedial 
measures”. Their report wasto be submitted 
within three months. 


With the nature of the investigation 


made by this Sub-Committee hereinafter’ 


referred to as the Corruption Oommitiee, 
I am not atpresent concerned. Between 
October, 1919, and February, 1920, the 
plaintiff was examined and ‘cross-examin- 
ed on several occasions especially 
with regard to the property agoveable and 
immoveable acquired by him during the 
period of his service with the Municipality 
Ex. 12. The report of the Corruption 
Committee of the Municipality dated 11th 
June, 1930, Ex. 6, was forwarded to the 
President of the Municipality by the Ohair- 
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12th June, 1920, Ex. 7. ot. 

As regards the plaintiff the Corruption 
Committee suggested he should be “‘serious- 
ly dealt with” as it was an open secret thel 
he was not honest and had made plenty ul 
money in Municipal service, If he could not 
be adequately punished by being reduced 
or placed in charge of a post where corrup~ 
tion was not possible, his services should 
be dispensed with. f 

On Ist July, 1920, a copy of this repert. 
forwarded to the plaintiff by the Chief 
Officer and Chief Engineer, Karachi 
Municipality “for any explanation he may 
have to give the same to be submitted 
within a week's time from the date of 
receipt” Ex. 8. On 7th July, 1920, the 
plaintiff submitted a brief statement iu 
reply to Ex. 8. Therein he pointed out that 
the Corruption Committee had laid no 
particular charge against him but has 
assumed that he had acquired his property 
and cash dishonestly. That property he 
said was partly ancestral, partly saving 
during his service of over twenty-seven 
years and partly profits earned from the 
purehase and sale of landed property. He 
had submitted declaration in respect of 
his property as required by Municipal 
Rules since 1915 or 1916. He submitted 
‘copies of his testimonials and prayed for 
definite charges of corruption and bribery 
to be framed against him to enable him 
to refute the same and clear his reputation, 
4 3 , 
BAT. Measham Lea hadin the meanwhile 
returned from leave and on 20th J uly, 1920, 
in forwarding to the President of the 
Municipality Ex. 9 and the explanations 
offered by other servants of the Munici- 
pality affected by the report of the 
Corruption Oommittee, submitted his own 
spirited comments on the said report, 
which he concluded as follows: 

“Tn conclusion I would add that the 
Committee hada full year with unlimited 
powers to carry on the enquiries, with a 
clerical staff provided, but they have 
absolutely failed to adduce one tittle of 
evidence as regards blackmail or anything 
ofthat kind although if the sweeping 
allegations were correct there must have 
been hundreds of concrete instancas some 
of which surely would have come to the 
knowledge of Oouncillors representing the 
public who were blackmailed, and in- 
timately accessible to them. On the 
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contrary the Committee’s report bolsters 
up the irresponsible scandal of the bazar, 
belittles the work of the Municipal staff, 
nd besmirches the fair name of the 
Municipality” (Ex. 10). . 

The Corruption Committee's report was 
brought up at a special general meeting of 
the Municipality on 8th September, 1920; 
much eloquence was expended upon it, 
but ultimately the Corporation unanimously 
passed a resolution remitting the report 
to. the Managing Committee to take such 
steps as they deem suitable in the light 
of the remarks made in the report, and 
during this evening's debate Ex. 11. The 
Corporation could not but have been aware 
that the Corruption Oommittee formed 
four outof the nine members of the 
Managing Committee to whom they were 
delegating the power to take action on 
the report. 

At.a meeting of the Managing Oom- 
mittee held on 25th November, 1920, at 
which the report. of the Corruption Oom- 
mittee was read and considered, it was 
resolved that the plaintif should be 
asked to resign Municipal service, Ex. 
13. This resolution was communicated 
-o the plaintiff on 3rd December (Ex. 14) on 
the same day the plaintiff by Ex. 15 inform- 
ed the Ohief Officer and Chief Engineer 
that the Managing Committee had not 
made any specific charges on which they 
based their decision. He added: “Iam 
.quite prepared to defend and prove that 
the allegations made were quite false and 
without foundation. However, I shall feel 
obliged if you kindly let me know the 
terms on which the Managing Committee 
want me to resign the Municipal service. 
If necessary, may kindly be allowed an 
interview with the Managing Committee. 
Exhibit 15 was placed before the Managing 
Committee at a special meeting held on 
léth December, 1920. Hight out of the 
nine members thereof . attended that 
meeting, including the four members of 
the Corruption Oommittee. It was 
resolved that “Mr Abraham Reuben be 
informed that the Managing Committee 
will not enter into discussion with him. 
He must resign within one week of the 
receipt of notice and he must understand 
that if he fails to du so the Managing 
Committee will take such action as it 
deems fit” (Ex. 16). This resolution was 
communicated to the plaintiff on 20th 
December (Ex. 17). 
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On 2ist December the plaintiff wrote 
stating “under protest I am prepared to 
obey the Managing Oommittee’s order 
and hand over charge of my office from 
the end of thecurrent month pending my 
appeal to the Municipality which will 
be submitted in due course (Ex, 18)”. 

On the z3rd the Ohief Officer endorsed 
on Er. 13 “Mr Shivdasani to take over 
charge from Mr. Abraham’. On zith 
December, 1920, in compliance with the 
above office order the plaintiff and Mr. 
Shivdasani respectively delivered over 
and received chargeof the office of Sub- 
Engineer Ex. 19. The plaintif never 
again returned or was allowed to return 
to duty. On the same day he left for 
Poona to be present at the 7th day 
ceremonies for his brother-in-law who 
had died on 24th Dacember. 

On 17th January, 1921, the plaintiff 
presented an appealtothe President and 
members of the Karachi’ Municipality 
against the orders of the Managing Com- 
mittee dated 25th November and 16th 
December, 1920, (Ex 20). The appeal came 
up for disposal at a meating of the 
Municipality on 4th March, 1921, when it 
was resolved “that the appeal dated 17th 
January, 1921,by Mr. Abraham Reuben 
against the Managing Committee's 
resolutions dated 25th November and 16th 
December, 1920, be recorded and the 
Corporation confirm the action taken by 
the Managing Committee” (Ex 21). It is 
worthy of note that the resolution was 
carried by the casting vote of the Presi- 
dent and thatamong the eight members 
of the Oorporation who voted in favour 
of the resolution, Mr. Dipchend T. Ojha 
and Jamshed N. R. Mehta were members 
of the Corruption Oommittee. In his 
memorandum dated 12th March, 1921, the 
Ohief Officer communicated this resolution 
to the plaintiff” (Ex. 22). 


The plaintiff thereafter appears to have - 


sought legal advice for on 2nd May, 1921, 
Messrs. Little & Co. Solicitors of Bombay 
served a notice on the Municipality (Ex. 
23) demanding from them on behalf of the 
plaintiff the sum of Rs. 25,0u0 as da- 
mages for wrongful dismissal from service, 

On llthêtine,. 1921, the plaintiff filed 
the present suit. In his plaint the plaint- 
iff alleges that he has been in the em- 
ployment of the defendants for 274 years, 
he refers to Exs. 13 to 18 and states on 
21st December, 1920, under compulsion 
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he handed over charge of his office under 
‘protest and in obedience to the ordera 
of the Managing Committee; he contends 
that the defendants prevented him from 
continuing intheir service after 3ist De- 
cember 1920, and in the alternative pleads 
that tae defendants on 16th Dacember, 1920, 
refused to perform their part of the con- 
tract with him and compelled him. to 
put an end to the same; thatin any event 
he was wrongfully and illagally dismiss- 
ed by the defendants in Dacember 1920. 
Ha recites his pay and emoluments at the 


time of his alleged dismissal and contends - 


that at the time he was entitled to six 
months’ privilege leave on full pay, to twelve 
months furlough on half pay and 
thereafter to his full pension on medical 
certificate which he could easily have 
then obtained, that even otherwise he 
had not long to serve to entitle him to 
full pension ; he attaches to the plaint a 
schedule showing damages sustained by 
him to the extent of Rs, 28,155 but 
limits his claim to Rs. 25,000, only. 
In their written statement filed on 16th 
Septembar, 1921, the defendants contend 
that the plaintiff in consequence of the 
report against him by the Oorruption 
Committee and after a consideration of 
his explanation was given an opportunity 
of rasigning his service, that he availed 
himself of the opportunity and resigned, 
and that he has, therefore, no cause of 
actioı against the defendants. Somewhat 
inconsistently in the alternative they plead 
that if the Oourt holds that the plaint- 
iff was dismiss3d from service they were 
entitled to dismiss him for misconduct 
and no appeal lies to a Oourt againat 
such dismissal. They coatend that the 


granting of privilege leave, furlough and 


pension are within the absolute discre- 
tion of the defendants, that the plaint- 
iff cannot claim these as of right or base 
a claim to damages thereon. They deny 
the plaintiff's claim to damages and pro- 
ceed in the subsequent paragraphs of their 
written statement to traverse the allegations 
and contentions of the plaintiff, 


The following issues were framed on 8th 
November, 1921, | 


1. Did the plaintiff resign his service, 
and if so, did defendants compel him to 
resign? $ 


2. Oaa plaintiff maintaig the present 
suit ? l 
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3. Diddefendants prevent plaintiff from 
continuing in their service ? 

4. If the plaintiff was dismissed from 
service, has this Court jurisdiction to decide 
whether he has been rightly or wrongly 
dismissed ? 

5. Was the plaintif wrongfully and 
illegally dismissed from service as alleged 
by him ? 

6. Is the plaintiff estopped from con- 
tending that he was dismissed or that 
the defendants refused to perform their 
part of the contraet or compelled him to 
put an end to it ? 

7. Oan plaintiff claim more than one 
month's pay in lieu of notice ? 

3. Oan plaintiff claim furlough leave and 
pension as of right ? 

9. QOould the plaintiff have obtained a 
medical certificate to enable him to retire 
on pension ? 

10, Is the plaintiff entitled to any of 
the sum3 mentioned in the schedule filed 
with the plaint ? If so, which? 

11. To what damages if any is plaintiff 
entitled ? 

12. General. ' 

Issues Nos. 1 to 3 in some dəgree overlap, 
they are certainly connected and may con- 
variently ba dealt with together. 

Oa 3rd Decəmbər, 1920, the resolution 


-of the Managing Oommittee that he should 


be asked to resign Municipal service was 
communicated to the plaintiff (Exs. 13 
and 14). In hisletter of the same date 
Ex. 15 the plaintiff after protesting against 
the resolution of the Managing Oommittee 
asked to ba informed of the terms on 
which the Managing Oommittee wished 
him to resiga. There can be 
little doubt that the plaintiff at this 
juncture felt that he was engaged 
in an unequal contest with the Manag- 
ing Oommittee of the Municipality and that 
if he could strike a good bargain with 
them on the questions of leave, furlough 
and pension due tohim it would be better 
for him to accept the suggestion and 
resign. For this reason he asked for an 
interview with the Managing Committee, 
On the 20th: of December, however, on 
receipt of Ex: 17 peremptorily ordering 
him to resign within a week, the plaint- 
iff must have realized that the Managing 
Committee were in no mood to bargain 
with him, and that a resignation would 
entail the loss of his claims to leave, furlough 
and pension without even a fight, This 
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is clear from the language in which his 
reply Ex. 18is ecuched. He states “I beg 
to inform you ‘that under protest I am 
prepared to obey the Managing Com- 
mittee’s order and hand over charge of 
my office from the end of the current 
month pending my appeal to the Muni- 
cipality.” The plaintiff studiously and of 
set purpose avoids the use of the word 
‘resignation’; under protest and pending 
his appeal to the Municipality he is pre- 
pared to hand over charge of his office. 
On 23rd December, the Chief Officer and 
Chief Engineer endorsed on Ex. 18 an 
office order that Mr. Shivdasani should 
take over charge from the plaintiff, 24th 
to 26th December were the Ohristmas holi- 
days and on 27th December the office order 
was carried out Ex. 19. Again the con- 
cluding paragraph of Ex. 20, the plaint- 
iff's appeal to the Karachi Municipality 
is very significant. It reads “under these 
circumstances I appeal to you, gentlemen 
for justice as against the Managing Oom- 
mittee’s resolution dated 16th December, 
1920, more especially as under this order 
if I resign I cannot get my. earned leave 
or pension,” The words I have under- 
lined indicate that the plaintiff wished 
it to- be very clearly understood that he 
had not resigned. 

Mr. Markwick Hx.-32 was acting an 
Engineer in December 1920 and was the 
plaintiff's immediate superior at the time. 
He has repeatedly stated in his evidence 
that the plaintiff did not resign, that he 
handed over charge in obedience te the 
office order of the Chief Officer and Chief 
Engineer and under protest, 

Now, in these circumstances and in 
this state of facts, the question is, whe- 
ther the acts of the plaintiff, especially 
the act of handing over charge on 27th 
December are to beinterpreted as a volun- 
tary resignation by him or whether the 
action of the Managing Committee consi- 
dered as a whole, amounts to a dis- 
missal of the plaintiff from Municipal 
service. 


The case of Stephenson v. London Joint 
Stock Bank Ltd (1) bears considerably on 
the point. In that case, the plaintiff, a clerk, 
in the defendant Bank had endorsed a 
promissory note made by one Mr. Sedger. 
On the Bank coming to know of tbis, 
the plaintiff was called upon for an ex- 


(1) (1904) 20 T. L. R. 9:52 W. R. 83. 
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planation. On reeeipt of it the Secretary 
to the Bank wrote a letter to the plaints . 
iff containing the words “you are requir~ 

ed to resign your appointment in the 

Bank forthwith.” The plaintiff then wrote 

to the Bank resigning his appointment. 

The question was, whether the plaintiff 

had retired with the consent of the Direct- 
ors or had been dismissed. The Lord 

Chancellor in delivering the judgment 

of the Court of Appeal said he enter- 
tained no doubt upon the point. They 

had to look at the whole of the. facts, 

and doing so there could be no doubt 

but that the plaintiff had been dismissed. 

The use of polite instead of peremptory 

language did not alter the fact. 

In General Bill Posting Co. v. Atkinson 
(2) the House of Lords held, approving 
the earlier authorities, “that the true 
question is whether the acts and conduct of 
the party evincean intention no longer to 
be bound by the contract.” 

In In re Rubel Bronze &Metal Co., and Vos 
(3)McCardis, J.,states “It has been authorita- 
tively stated that the question to be asked 
in cases of alleged repudiation is ‘ whether 
the acts and conduct of the party evince 
an intention no longer to be bound by the ~ 
contract”; and again at page 323* of the 
report “If the conduct of the employer 
amounts to a basic refusal to continue the 
servant on the agreed terms of the employ- 


. ment, then there is at once a wrongful dis- 


missal andrepudiation of the contract”. 

Applying these rulings to the facts in 
the case before me as I have set them out, 
I am of opinion that the only inference to 
be drawn is, that the plaintiff did not 
resign his appointment but was dismissed 
by the Managing Committee of the Muni- 
cipality. KA 

Tt has been argued that the plaintiff's 
letter Ex. 18 amounts to a voluntary resig- 
nation, that the Managing Committee gave 
the plaintiff an opportunity to resign and 
the plaintiff availed himself of that oppor- 
tunity. I think the argument 1s unsub- 
stantial ; Ex. 18 is surely not to be read by 
itself but in the light of the fact and 
circumstances immediately preceding and 
following it, and so read cannot by any 


(2) (1909) A. C. 118; 18 L.J. Ch. 77; 99 L. T. 948; 
R 


T. L. R. 178. 
(3) (1918) 1 K. B. 315; 87 L. J. K. B. 466; 118 L.T. 


348; 34 T. L. R. 171, Ee 
Page of (1918) 1 K. B.Ed] 
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stretch of imagination be regarded as 
evidencing a voluntary resignation. 

1, therefore, hold on issue No. 1 that the 
plaintif did not resign his service. The 
second part of issue No. 1 dues not arise. 

On issue No. 2 I hold that the plaintiff 
is not disentitled to maintain the suit 
“on the ground that he voluntarily resigned. 
On issue No. 3 I hold that the defendants 
prevented the plaintiff from continuing in 
their service, that they dismissed him. 

On my findings on issues Nos. 1 to3 
the question of estoppel covered by issue 
No, 6 doesnot arise. I, therefore, answer 
that issue in the negative. 

The really important issue in the case 
is issue No. 4 and this I propose next to 
discuss. 

For the defendants it is contended that 
this is not a case governed by the ordinary 
law of master and servant under which a 
servant wrongfully dismissed is entitled 
to damages from his master and is entitled 
to havethe questions of wrongful dismissal 
anddamages determined bya Gourt of Law. 
The servants of a District Municipality, it 
is argued are appointed, suspended and 
removed in pursuance of powers conferred 
by Statute under rules and bye laws made 
thereunder, That Municipal servants are 
on a par with servants of the Crown; they 
are servants af pleasure. Where therefore 
aservant of a District Municipality is 
diamissed no suit can lie against the 
Municipality for wrongful dismissal. He 
can avail himself only of such remedial 
provisions as the Statute or the rules and 
bye-laws made thereunder provide; a Civil 
Court has no jurisdiction in the matter. 

Tor the plaintiff, on the other hand, it is 
argued that the District Municipal Act III 
of 18401 does not confer on the Municipality 
the power tc appoint, suspend and dismiss 
servants; it merely provides for the mode and 
conditions under which servants may be 
appointed, etc. That the law regulating the 
relations between a District Municipality 
and its servants is the ordinary law of 
master and servant qualified only in certain 
particulars by the rules and bye-laws which 
regulate the mode and conditions in and 
under which such servants may be 
appointed, suspended and dismissed. That 
the Oivil Court's jurisdiction to determine 
in-any particular casethe questions of 
wrongful dismissal and damages therefor, 
remains uneffected. That a. Municipal 
servant. aggrieved byan order of dismissal 
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whether on the ground thatthe order is not 
justified by the facts, or on theground that 
the mode and conditions prescribed in the 
rules and bye-laws have not been observed, 
has the ordinary servant's right to obtain a 
Civil Court’s decision on the question 
whether there has or has not been a 
wrongful dismissal and ifthe former, what 
damages he is entitled to for such wroagfal 
dismissal, 


Now, s. 184 of the Bombay District 
Municipal Act III of 1901 in the clearest 
possible terms invests the Ohief Officer 
with power “(a) to appoint— 


(i) without the previous sanction, of the 
Mupicipality, to any post the monthly salary 
for which...... does not exceed Rs. 15, and 

(44) with such previous sanction in each 
case, to any post under the Municipality 
other than that of the Health Officer, 
Engineer or Chief Accountant, and (b) to 
fine, reduce, suspend or dismiss any Munici- 
pal servant whose salary does not exceed 
Rs. 15, and, subject to the provisions of 
the rules for the time being in force, any 
other Municipal Officer or servant not being 
the Health Officer, Engineer or Ohief 
Accountant, provided that in respect of any 
punishment other than a fine not exceeding 
one week's salary his order shall be 
subject to an appeal to the Municipality.” 

Further the section states that the Chief 
Officeris invested by the Act with this 
power “Independently of such powers as 
may be delegated to him by the Munici- 
pality in this behalf” Obviously if the 
Municipality can under the Act delegate to 
ita Chief Officer powers “in this behalf” 
i.e. powers of appointing, fining, reducing, 
suspending and dismissing servants, it must 
under the Act itself be invested with such 
powers. Again s. 46 of the Bombay District 
Municipal Act requires the Municipality to 
make rules in respect of certain matters 
specified in the section and cl. (e) 
thereof reads “subject to the provisions 
of s. 184, determining the mode and 
conditions of appointing, punishing or 
dismissing any officer or servant and 
delegating to officers designated in the 
rules the-power to appoint, fine, reduce, 
suspend or dismiss any officer or servant”. 

Obviously again, if the Municipality is 
empowered to make rules delegating to 
officers designated in therules the power to 
appoint, fine, reduce, suspend or dismiss 
auy officer orservant it must itself by the 
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Act be invested with powers to appoint, fine, 
reduce, suspend or dismiss officers and 
servants. 

Reading ss. 184 and 46 (e) of the Bombay 
District Municipal Act together, I am of 
opinion thatit is clear that the Municipality 
has vested in it a statutory power to ap- 
point, fine, reduce, suspend,- or dismiss 
officers and servants to make rules de- 
termining the mode and conditions of 
appointing, punishing or dismissing such 
officers or servants and to delegate to 
officers specified in such rules the power 
to appoint, fine, reduce, suspend or dis- 
miss any officer or servant. Where under 
s. 182, a Oity Municipality appoints a 
Chief Officer then such Ohief Officer has 
the statutory powers in respect of the 
appointment and punishment of Mani- 
cipal Officers and servants ‘specified in 
s. 184 over and above powers in this 
regard delegated to him by the Muni- 
cipality under rules framed in accordance 
with s. 46 (e) of the Act. 

Now the rules framed by the Karachi 
Municipality under s. 46 (e) of the Act 
appear in Ohap. VI of the compilation 
“Rules and Bye-Laws of the Karachi 
Municipality” which is Ex. 53 in the case, 
The Ohapter is headed “Appointment of 
Officers.” Rule 86, 88 (1) and 90 which are 
relevant to the present enquiry read as 
follows ; 

“86. The Managing Committee will have 
power to appoint, punish, suspend ordis- 
miss officers and servants drawing a pay 
exceeding Rs, 125-00 but not exceeding 
Rs. 300-0 0.” 

“88, Any member of the establishment 
whose monthly salary exceeds Rs, 125-0-0 
punished, suspended or dismissed by the 
Managing Committee may appeal to the 
Municipality.” 

“90. No officer or servant shall be dis- 
missed without a reasonable opportunity 
being given to him of being heard in his 
defence.” 

For the defendants it is contended that 
ss. 184 and 46 (e) of the Bombay Dis- 
trict Municipal Act read with r. 88 framed 
under s. 46 (e) exclude the jurisdiction of 
the Civil Court in the matter of the dis- 
missal of a servant of the Karachi Muni- 
cipality. That the provisionsof r. 90are not 
intended to give jurisdiction to the Oivil 
Court but are purely for the benefit of the 
Municipality. L have already set out the 
contentions of the plaintiff but it is further 
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contended on his hehalf with special refer“ 
ence to the rules that the plaintiff was dis- 
missed without a reasonable opportunity 
being given to him of being heard in his 
defence as provided by r. 90 that there 
was, therefore, an initial breach of contract 
on the part of the defendants and that if 
this is established the plaintiff is entitled 
to a declaration by the Oivil Oourt that 
he has been wrongly dismissed and to 
damages for wrongful dismis3al even with- 
out going into toe further question of 
miscenduct involved in issue No. 5. 

Thera would appear. to be only two 
cases in our Court one reported the other 
unreported ia which a District Munici- 
pality was sued by.one of its servants for 
damages for wrongful dismissal. 

In the first of these, Thariomal Pritamdas 
v. Karachi Municipality, Civil Suit 
No. 164 of 1892 the issues raised were (1) 
whether the plaintiff was rightly dismissed, 


: (2) to what relief if any is he entitled. The 


District Judge Mr, Hart Davis held that 
the plaintiff had not been rightly dismissed 
and awarded him Rs. 500-0 0 as damages. 

The caso is of no assistance in deciding the 
issue now under discussion. It was decided 
in 1893, long before the present Bombay 
District Municipal Act IIH of 1901 came 
into force. There is no reference in the 
whole of the judgment to the District 
Municipal Act then in force and it was 
assumed by the Court as well as by both 
the parties that the law relating to rela- 
tions between a District Municipality and 
its servants was the ordinary law of master 
and s2rvant. 

The other case is one raported as 
Municipality of Tatta v. Assanmal Chando- 
omal (4). This was an appeal from the 
decision of the Subordinate Judge of Tatta 
awarding damages to the plaintiff Assan- 
mal who had been employed as Secretary 
by the Tatta Municipality and whose ser- 
vices had been dispensed with wrongfully 
as the plaintiff alleged. 


Now, this was a case decided in 1914 
when the Bombay District Municipal Act, 
IIL of 1901 was in force, but strange as it 
may seem, the issue now before me for 
decision was not raised and the case was 
argued and decided on the basis that the 
law applicable thereto was the ordinary law 
regulating the relations of master and 
sarvant. The main issue in the lower Court 


(4) 29 Ind. Oas. 597; 8 S. L, R. 294, 
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and on appeal before Fawcett, A. J.C, 
was “Whether defendants were justified 
in dispensing with the plaintiff's services 
on the ground alleged in para. 3 of the 
written statement.” 

The ease is of course strongly relied on 
by the plaintiff as a decision of an eminent 
Judge of our Court holding that the 
ordinary law of master and servant applied 
as between a District Municipality and its 
servant. In deciding the issue now under 
discussion, however, I think the case is of 
no assistance. The parties thereto went to 
trial and appeal on a particular common 
legal basis and the only points decided by 
Faweatt, A, J. O., were whether on that 
admitted legal basis the plaintiff had been 
wrongly dismissed and if so to what dam- 
ages he was entitled. The very point of 
jurisdiction involved in this issue was raised 
in the caseof Chellam Aiyar v. Corporation 
of Madras (5). The appellant in that case 
was a servant of the Municipal Oorporation 
of Madras and had been dismissed from 
service by the President of the Oorporation. 
He sued the Oorporation of Madras for 
damages for wrongful dismissal. His suit 
was dismissed by Mr. Justice Srinivasa 
Aiyangar on the ground that such a suit 
would not lie. On appeal the decision was 
upheld by a Davision Bench of the Madras 
High Court consisting of the Oaief Justice 
Sir John Wallis and Mr, Justice Oldfield, 
After referring tos. 58 of the Madras Oity 
Municipal Act ILI of 1904 which empowers 
the President to appoint subordinate officers 
. and servants subject to the control of the 
Local Government and subject to such 
control if any to fins, suspend, reduce or 


dismiss any of the said officers and 
Servants the judgment proceeds: “Now 
it appears to bə well settled that 


when an officer in the position of the 
President of the Madras Oorporation is 
empowered by Statute to appoint and dis- 
miss subordinate officers and servants, those 
officers and servants hold their office at 
pleasure. This was decided in the case of 
Smyth v. Latham (6) and more recently in 
the case of Notley v. London County 
Council (7) ”. 

The learned Judges of the Divisional 
Bench then go on to find that though 


(5) 42 Ind. Cas. 513; 6 L, W., 284. 

(6) (1833) 9 Bing. 692; 3 Moo. & Sc. 251; 1 Or. & 
M. 547; 3 Tyr. 509; 2L. J. Ex. 241; 131 E. R. 773. 
a 3 K. B. 580; 85 L. J. K. B, 113; 13 L.G. 
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s. 58 refers tothe power of the President 
being subject to the control of the Local 
Government no action in regard to such 
control had been taken by Government 
when the Madras Corporation Code had 
been sent up to it. They proceed:— 

“The position, therefore, simply is that 
the officers and servants of the Corpora- 
tion hold office at pleasure and subject to 
dismissal by the President. There is a 
further provision enabling them to appeal 
from the President either to the Standing 
Committee or to the Corporation according 
to the amount of their salaries, and a pro- 
vision that the decision of the Standing 
Committee or Corporation, as the case may 
be, shall be final, Independently of thig 
last provision, we think that a Corporation 
servant thus holding office at pleasure who 
has been dismissed by the President hag 
no cause of action against the Oorpora- 
tion.” 

They go on to state that as regards 
offizes held at pleasure it is well settled 
that no no*ice or framing of charges is 
necessary to validate the dismissal. Lastly, 
the learned Judges refer to the cases of 
Shenton v. Smith (8) and Ram Das Hazra 
v. Secretary of State for India (9) in support 
of the proposition that even where Govern- 
ment had . prescribed rules regulating 
the dismissal of public servants yet the 
non-observance of those rules would not 
render the dismissal of an officer holding 
office at pleasure invalid or give him a 
cause of action. The case is undoubtedly 
very much in point. It is, of course, very 
strongly reliedon by the defendants on 
whose behalf their learned Pleader has 
pointed out that the three propositions it 
establishes put the plaintiff clean out of 
Court. The plaintiff it is argued as a 
servant of the Karachi Municipality held 
his office at the pleasure of the Municipality. 
he was liable to be dismissed at any time 
without notice and without the framing 
of any charge even if r, 90 of the Rules 
and Bye laws of the Karachi Municipality 
has not been observed and the plaintiff has 
been givenno opportunity of being heard 
in his defence, the failure to observe the 
rule furnishes him no cause of action and 
does not invest the Oivil Court with 
jurisdiction to determine whether the 


(8) (1895) A. O 229; 64 L. J. P. O. 119; 11 R. 375: 79 
T. 130; 34 W. R. 637. 4 
(9) 16 Ind. Cas. 922; 18 O. W. N. 106; 170, L, J, 
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plaintiff has been rightly or wrongly 
dismissed. a 

The learned Oounsel for the plaintiff 
has endeavoured to distinguish the case 
ontwo grounds. He argued first that it 
was a decision based on s. 58 of the Madras 
City Municipal Act which vested in the 
President of the Corporation a statutory 
power to appoint and dismiss subordinate 
officers and servants. There was no corres- 
ponding section in the Bombay District 
Municipal Act, the defendants had no 
statutory powers in regard tothe appoint- 
ment and dismissal “of servants. I have 
already held that such a statutory power 
is vested inthe Karachi Municipality by 
reason of s. 184 and 46 (e) of the Bombay 
District Municipal Act. Tho Madras case 
is, therefore, in my opinion not distinguish- 
able on this ground. 

The learned Counsel next referred to 
the case of Satish Chandra Das v. Secretary 
of State for India (10). This case has a 
direct bearing on the issue under considera- 
tion as well as on Chellam Aiyar’s case (5). 
It wasasuit brought against the Secretary 
of State by a dismissed Sub-Inspector of 
Police for the recovery of Rs. 10,000 as 
damages for alleged wrongful dismissal by 
‘the Inspector-General of Police Bengal. 
In his plaint the plaintiff contended that 
his dismissal was illegal and wrongful 
and in flagrant disregard of all the re- 
gulations and conditions of Police service. 
In particular he alleged that no enquiry 
was held as contemplated by the Govern- 
‘ment of India Act and the rules framed 
thereunder. The defence inter alias was 
that the plaint disclosed no cause of action 
as Government had every right to dismiss 
its officers at its pleasure. Buckland, J, 
framed the following preliminary issue : 

“Does the plaint disclose any cause of 
action by reason of any regulation or 
regulations having the force of law and 
providing for the grounds or manner 
in which the plaintiff could be dismissed.” 

The regulation relied by the plaintiff 
was r. 14 of the Rules regarding the Civil 
Services in India made by the Secretary of 
State for India in Council under sub- s, (2) 
of 6. 96 B of the Government of India Act 
which provided that the dismissal, removal 
or reduction of any officer should except 
in certain specified cases be preceded by 
a properly recorded departmental enquiry 


(10) 101 Ind. Cas. 581; 54 O. 44; A.I. R. 1927 Cal. 
311, ` 
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the natureof which the rule proceeded 
to lay down. On the hearing of the issue 
the learned Judge held that notwithstand- 
ing s. 96 (b) of the Government of India 
Act, 1915, which provided that every person 
in the Civil Service of the Crown of India: 
held office during His Majesty's pleasure 
the provisions of r, 14 of the Rules regard- 
ing the Oivil Services in India made by 
the Secretary of State for India in Council 
under sub s. (2) of 5.98 (b) of the Govern- 
ment of India Act which are manifestly 
intended for the protection and benefit of 
the officer are inconsistent with importing 
into the contract of service the term that 
the Crown may put an end to it at pleasure, 
At page 50 of the report the learned Judge 
states : k 

“Stated in other words what it comes to 
is that before a Police Officer may be dis- 
missed, the procedure laid down by r, 14 
must be followed. In so far as the plaint- 
if alleges that such regulation was not 
complied with, the plaint discloses a cause 
ef action.” 

The case mainly relied on by Buckland 
was that of Gould v. Stuart (11). 


In that case the Government of New 
South Wales in answer to a suit for 
damages brought against it by a clerk 
who had entered the service of the Govern- 
ment underthe New South Wales Civil 
Services Act of 1884 and been dismissed’ 
summarily raised as preliminary pleas (a) : 
That the declaration disclosed no cause of 
action and (b) that there was nothing in 
the provisions of the Civil Service Act-which 
prevented the Government from terminat- 
ingtheemployment of an officer under it 
at anytime. The Supreme Court of New. 
South Wales gave judgment for the plaint- 
iff on these preliminary points. On appeal 
their Lordships of the Privy Oouncil 
affirmed the judgment of the Supreme 
Court on the groundthat though under 
the law of New South Walesas wellas of’ 
England the Orown has the power to 
dismiss its servants at its pleasure, yet 
part 3 of the Oivil Service Act which 
prescribed the procedure to be followed 
before a Civil Servant could be dismissed 
contained provisions which were manifestly 
intended for the protection and benefit of 
the officer and were inconsistent with the 
importing into the contract of service the 

(11) (1896) A. 6.575; 65 L.J. P O. 89; 75L.T 
110 
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term that the Crown may put an end to it 
at pleasure. At page 578 of the report 
their Lordships say “In that case they 
would be superfluous, useless and delusive.” 
The case of Gould v. Stuart (11) is distinctly 
referred to by Mookerji, J.,in the case of 
- Ram Das Hazra v. Secretary of State for 
India (9) as establishing an exception to 
the rule that all public servants and 
servants of the Crown hold their appoint- 
ments atthe pleasure of the Crown on the 
ground that in thatcase “It was otherwise 
provided by Statute.” It does not appear 
that either in Ram Das case (9) or in 
Chellam Atyer’s case (5) or inthe English 
case referred to therein, the Statute in 
question or any rules framed thereunder 
contained any provisions making it in- 
consistent to import intothe contract of 
service ofthe plaintiffs in those cases the 
term thattheir service could be put an 
end to at pleasure, That there can be 
such an exception to the general rule that 
servants of the Crown hold their office at 
the pleasure of the Orown has again been 
recognized in the case of Jehangir v. 
Secretary of State for India (12) where 
Mr. Justice Tyabji states: “The plaint- 
iff was a public officer, whose em- 
ployment was one which could only 
be given to him by the Sovereign or the 
agents of the Sovereign. Such public 
servants hold their offices at the pleasure 
of the Sovereign and are liable to dismissal 
at his will and pleasure, if the power of 
dismissal is not limited by statutory pro- 
vision.” 

My attention has also been drawn to an un- 
reported decision of Beaman, J., in Civil Suit 
No. 596 of 1917 David Joseph N. P. Damson v. 
The Trustees for the improvement of the Wity 
of Bombay. Ihaveread through acopy of the 

judgment handed to me but have come to 

the conclusion thatthe decision in that case 
was very largely influenced by the fact 
that there was a contract in writing under 
the terms of which the plaintiff in that case 
entered the service of the Improvement 
Trust. The decision, therefore, throws 
no light on thematter now under .considera- 
tion. 

Ona consideration of the various cases 
I have discussed above, I have come to 
the conclusion that the learned Counsel 
for the plaintiff has succeeded in showing 
that the case of Chellam Aiyar v, Corpora- 

(12) 27 B. 189; 5 Bom. L. R. 30. 
*Pago of (1896) A. O.—[Ed.] 
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tion of Madras (5) is entirely gistinguishable. 
Rule 90 of the Rules and Bye-laws of the 
Karachi Municipality which provides a 
reasonable opportunity being given him 
of being heard in his defence is a rule 
made under the provisions of a Statute, 
the rule is manifestly for the protection 
and benefit of officers and servants of the 
Municipality and the existence of such a 
rule is inconsistent with the position that 
a servant of the Karachi Municipality 
is a servant at pleasure who may be dis- 
missed at any time without notice and 
without reason. The provisions of r, 90, 
in my opinion, constitute a statutory res- 
triction or limitation to the power given 
by Statute to the defendants to dismiss 
their servants. In so far as the plaintiff 
alleges in para. 8 of his plaint that the 
provisions of r. 90 have not been complied 
with, that he has not been given a 
reasonable opportunity of being heard in 
his defence, he has in my opinion a cause 
of action. 

In this view of the matter it becomes 
necessary, therefore, to determine whether 
the plaintiff's allegation that before his 
dismissal he was not given a reasonable 
opportunity of being heard in his defence 
is at all well founded. 

I have indeed in the opening portion 
of this judgment set out in chronological 
order the facts leading up to this litiga- 
tion, some of those facts, however, call now 
for cleser attention, 

The plaintiff cannot but have been 
aware of the resolution of the Karachi 
Municipality Ex. 5appointing a sub-commit- 
tee to investigate the charges of corruption 
laid against some members of the Municipal 
Establishment. I feel that he cannot have 
been aware that he was one of the members 
of the Municipal Establishment to whom 
the resolution referred, At any rate any doubt 
that he might have entertained on the sub- 
ject must undoubtedly have been dispelled 
when the Corruption Committee took up its 
work and called for a statement from him of 
the property moveableand immoveable 
acquired by him during the period of his - 
service in the Karachi Municipality. That 
such statement was called for and was sub- 
mitted by him tothe Corruption Committee 
is manifest from Ex. 12 the record of the 
plaintiff's examination before the Oorrup- 
tion Committee which is based on the 
statement submitted by him, andfrom Ex, 
51, containing the details called for. 


398 i 

Between October, 1919, and February, 
1920, the plaintiff was examined not less 
than six times by the Corruption Committee 
and a perusal of Ex. 12 the record of his 
examination makes it clear to me and it 
must have been clear to the plaintiff at the 
time that the object of that examination 
was to elucidate two points whether the 
plaintiff could honestly have acquired 
during the period of his service with the 
Municipality theproperty moveable and im- 
moveable declared in his statement and 
valued at about Rs. 70,030 and whether 
there had been any improper relations and 
connections between the plaintiff and con- 
tractors dealing with the Municipality 
during thé period of his service. 

In June, 1920, the Corruption Committee 
submitted its report Ex. 6 and on 3Uth 
June,a copy of that report was in the 
plaintiff's hands. The Oommittee’s finding 
and recommendations so far as they relate 
to the plaintiff are contained in para. 21 (i) 
of their raport. They are very clear indeed: 
the plaintiff is held to be dishonest and to 
have made plenty of money in Municipal 
servica, the Committee recommend that he 
bə seriously dealt with. By Ex. 8 acopy of 
this report was forwarded to the plaintiff 
“for ,any explanation he may have to 


The plaintiff has been examined and cross- . 


examined before me at great length andit is 
obvious to me that he is highly intelligent 
individual fairly educated and possessing 
quite a good knowledge of English. I cannot, 
therefore, regard as serious the argument 
advanced by his learned Oounsel that the 
plaintiff was no lawyer but a mere Engi- 
neer and that he could not be expected to 
spell out ofa report covering seven pages 
of print what charga he had to meet and 
what explanation he had togive. Such an 
argument is farther met by the plaintiff's 
explanation Ex. 9 itself which clearly iadi- 
cates that the plaintiff well understood that 
the finding against him and the charge he 
had to meet was thathe had made money 
dishonestly during his service with the 
Municipality. 

There was in my opinion, therefore, a 
definitely laid charge against the plaintiff 
which he was given an opportunity to meet. 
It has been argued that seven days was not 
a reasonable opportunity to the plaintiff to 
meeta charge or be heard in his defence. 
The answer to this argument is that the 
plaintif never asked fora day more but 
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submitted Ex. 9on the 7th of July as th® 
Only explanation he had to offer. 

Even on 3rd December, 1920, when the 
plaintiff had been asked by the Managing 
Committee to resign he states in reply 
Ex.15. “Iam quite prepared todefend and 
prove that the allegations made were quite 
false and without foundation.” 


By “allegations” he can only mean the 
finding of the Corruption Committee that he 
was dishonestand had made plenty of money 
in Municipal service. Till the date of his 
handing ever charge at the end of Decem- 
ber, 1920, tne plaintiff never offered any 
explanation or defence other than Ex. 9 to 
which I have referred above. ` 


On these facts I feel no hesitation in bold- 
ing that the plaintif was afforded from 
start to finish a reasonable opportunity 
fully complied with the requirements of 
r. 90 and thatthe plaintiff deliberately chose 
not to defend himself against the general 
charge of dishonesty laid against him but 
contended himself with a show of readiness 
to meet what he knew the defendants, and 
before them the Oorruption Committee 
were notin a position to formulate specific 
instances when the plaintif had accepted 
bribes or been corrupt. 

To summarise the position the plaintiff 
has been dismissed from the service of the 
Karachi Manisipality by virtue of the 
powers vested in the Municipality by 
reason of ss. 184 and 46 (e) of the Bombay 
District Municipal Act. One of the condi- 
tions and limitations attached to the éxer- 
cise of that statutory powers is that plaint- 
iff, before he can be dismissed, must have 
a reasonable opportunity of being heard in 
his defence. This condition has been 
entirely fulfilled. The plaintiff had a 
right ofappeal against the Managing Com-" 
mittee’s order of dismissal. This right he 
has availed himselfof and his appeal has 
been dismissed. The question remains in 
this state of facts and in these circumstances, 
has the Oourt jurisdiction to decide 
whether the plaintiff has been rightly or 
wrongly dismissed? The question, I must 
confeas, is a difficult one, and the conclu- 
sion [I have arrived at is notfree from'doubt, 
On the one hand, the authorities cited by 
the learned Counsel for the plaintiff in 
support of his position that the jurisdiction 
of the Court to determine whether the 
plaintiff has been rightly or wrongly 
dimissed is unfettered by anything 
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contained in the Bombay District Municipal 
Act or in any rules or bye-laws framed 
thereunder appear to me to be of little 
assistance, ` ' 


Andrews v, Mitchell (13) was a case under 
the Friendly Societies Act of 1836. The 
- plaintiff Mitchell had been expelled from 
the Foresters’ Friendly Society without any 
. charge being framed against him. By the 
rules ofthe Society. no member could be 
expelled unless a charge was framed against 
him and he had been proved guilty on that 
charge. Their Lordships of the Privy 
Council affirming the decision of the Court 
of Appeal held that.the plaintiff's expulsion 
was without jurisdiction, Lord Robertson 
stated: —‘“TheiActof 1896 hasnot given {earte 
blanche to the tribunals of these Societies 
to pronounce decisions which shall be 


exempt from examination in Courts of Law. 


The decisions protected from review are 
constitutional decisions—decisions pronounc- 
ed aceording to the. rules...registered under 
the Friendly Societies Acts”. 


It was the entire departure from those 
rules which was held to invest a Court of 
Law with jurisdiction. Cassel v. Inglis 
(14) was a stock exchange case. The 
decision of Astbury, J., is summed up as 
follows:— 

“Lam of opinion that the contract gave 
to the Committee the rightto decide how 
and by what procedure they would carry out 
the fiduciary duty committed to them, 
whether an objection under r. 35 had been 
lodged or not, and in the absence of evi- 
dence to the contrary, I cannot say that 
they departed in any way from what the 
law requires of them in this respect, but 
must assume that they, acting honestly, 
came to theconclusion forsome good and 
sufficient; LCAGON.........cscecsmeccseueneseeeueaces 
that the plaintiff was not eligible for re- 
election”. 

The decision, if anything, is against the 
plaintiff. 

In Thompson v, New South Wales Branch 
of the British Medical Association (15) the 
main point raised was that the rules set 
out in the Articles of Association relating to 
the expulsion of members was illegal as 


(as) (1905) A. ©, 78; 74 L.J. K.B. 333; 91 L.T. 
(14) (1916) 2 Oh. 211; 85 L.J.Oh. 569; 114 L.T. 
; 32T, L. R. 555. 


(is) (1924) A. C. 764; 83 L.J. P, 0. 203; IBIL. T, 
- 102; 685. J, 518; 40 T. L, R. 506. 
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being in restraint of trade and, therefore, 
void. The plaintiff further alleged livel 
and claimed damages therefor. 

None of these cases relate to servants of 
the Orown or to servants appointed in 
virtue of powers. granted by Statute; none 
of them can, therefore, be regarded as an 
authority really bearing on the point now 
under discussion. They do in general lay 
down that bodies like the Stock Exchange, 
Friendly Societies, Medical Associations, 
which in some cases exercise under their 
rules and regulations quasi-judicial func- 
tions, are required by law to exercise these 
functions with due. regard to natural 
justice and equity, and that Courts of Law 
have jurisdiction to interfere where their 
decisions are contrary to natural justice 
and equity; but they can be of little assist- 
ance in determining to what extent, if any, 
a Court of Law has jurisdiction to interfere 
in questions between master and servant, 
where the master is the Crown ora Public 
body empowered by Statute to employ -and 
dismiss servants. 

Inthe same category must be placed the 
two Indian cases relied on by the learned 
Counsel for the plaintiff: Mohamed Kalim- 
ud din v Stewart (16)a stock exchange 
case, and Gompertz v. Goldingham (17) a 
club case. 


Lastly the case of Satish Chandra Das v. 
Secretary of Stale for India (10) 
is of no assistance as the case when 
reported had not proceeded beyond 
the stage of the preliminary issue to which 
reference has been made before, 


On the other hand, the learned Pleader 
for the defendants has been unable to 
refer metoany authority other than the 
case of Chellam Aiyar v. Corporation of 
Madras (5) and the English rulings cited . 
therein as supporting his position that 
the Court has no jurisdiction to determine 
whether the plaintiff has been rightly or 
wrongly dismissed. Chellam Aiyar's 
case (5), as I have shown before, is dis- 
tinguishable, and with all respect to the 
learned Judges that decided it I think 
the propositions they lay down are too 
broadly stated. ; 


The point, it appears to me, must be 
determined on a consideration of general 
principles. 


(16) 56 Ind. Cas. 556; 47 0, 623; 31 O. L, J. 247, 
(17) 9 M, 319. 
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lt is difficult “to understand why Statute 
like the Bombay District Municipal Act 

Should specially invest Municipalities with 
power topoint, fine, reduce, suspend or 
dismiss officers or servants. and require 
elaborate rules to be framed regulating the 
appointment, etc., of officers and servants if 
the legal relations between these officers and 
servants and the body: empowered by the 
Statute to appoint and dismiss them re- 
main the ordinary legal relations existing 
between any ordinary master and servant. 
To my mind the object can only be in order 
to create special legal relations between 
these bodies so empowered and their 
officers and servants superseding the 
ordinary legal relations of master and 
servant. 

' Again itis difficult to understand why 
a Municipality should be empowered by 
Statute to frame rules and bye-laws having 
the force of law empowering particular high 
placed officers to dismiss officers, servants, 
providing an appeal toa higher tribunal 
against an order of dismissal, requiring that 
the officerjor servant proposed to be dismis- 
sed be afforded’an apportunity of defending 
himself, if the offieer or servant dismissed 
can in the exercise of his ordinary civil 
rights have the question whether he had 
been rightly or wrongly dismissed deter- 
mined-by the Civil Court. To my mind 
again theobject can only be to supersede 
the common law right of a servant to have 
such questions determined by a Oourt of 
Law and to provide instead domestic tribu- 
nals the decision of the highest of which 
should be finaland binding on such officers 
and servants. 
` Again an officer or servant of a Municipali- 
ty is a public servant, his conduct or 
misconduct inthe discharge of his duties 
affects the public and their interests. It 
- would be highly inconvenient, nay scandal- 
ous, if every question relating to the 
misconduct or corruption of a public 
servant in the discharge of his duties had 
to be investigated in a Courtof Law. On 
the other hand, a Municipality owes a duty 
to the publicinthe matterof their officers 
and servants, that they should be honest 
and fit and proper for the office held by 
them. It would be impossible for a Munici- 
pality to discharge their duty in this regard 
to the public if every action taken by 
them in thecontrol of- their officers and 
servants was liable, to be contested, in- 
vestigated and scrutinized by a Court of 
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Law. The words of Lord Denmantiin the 
case of R. yv. Darlington School Governors 
(18) are to my mind very apt in this regard, 
He said— . A 

“They”—that is the governing body— 
“are boundto remove any master whom, 
according to their sound discretion, they 
think unfit and improper for the office: 
and, as that discretion may possibly be 
wellexercised for defects of various kinds 
not amounting to misconduct, so there may 
be misconduct, incapable of proof by 
witnesses, but fully known to the gover- 
ners themselves, on which they could not 
abstain from exercising their power of 
removing the master without the abandon- 
mentof their duty......... they might be 
reasonably satisfied of the truth of the 
charges without possessing any means of . 
proving them by evidence.” 

It is on a consideration of these general 
principles that I have come to the con- 
clusion that on the facts of this case and 
in the circumstances thereof, both of which 
I have laid out abovein detail, the Court 
has, by reason of the provisions of the 
Bombay District Municipal Act and the 
Rules: and Bye Laws framed by the 
Karachi Municipality thereunder, and to 
which I have made special reference, no 
jurisdiction to decide whether the plaintiff 
has been rightly or wrongly dismissed. 
I would go further and hold in general 
that inasuit for damagesfor wrongful 
dismissal brought by an officer or servant 
of the Karachi Municipality against the 
Municipality, once the Court is satisfied 
that the plaintifi’s dismissal has been in 
accordance with the rules and bye-laws of 
the Municipality, it has no jurisdiction to 
probe any further into the question and the 
plaintiffs suit must be dismissed. 

It is unnecsssary for me in the view I have 
taken todetermine what the position would 
be if insuch a case a Court came to the con- 
clusion that the plaintiff's dismissal had been 
wanton andin utter disregard of the rules 
and bye-laws of the Municipality. It seems 
tome however, that in such a case the 
Municipality would forfeit the protection 
and privilegas afforded to them by Statute 
aad that the plaintiff would be entitled to 
succeed as in an ordinary suit between 
master and servantfor wrongful dismissal. 

I, therefore, answer issue No.4 in the 
negative, 

(18) (1844) 6 Q. B. 682 at p. 695; 14 L. J. Q. B. 67; 
9 Jur. 21; 115 E. R. 257; 66 È, R. 521. g 
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My finding on this issue is sufficient to 
dispose of the suit; but this litigation is 
not likely to end here; thesuitis one of 
1921, and in the event of an Appellate 
Court taking on the question involved in 
issue No.4aview different from mine, I 
feel they should have before them my 
findings on all the points involved in the 
suit so as to obviate the necessity ofa 
remand. I, therefore, proceed to consider 
the remaining issues. 

As toissue No. 5 the question is one of fact. 

* * * # a 

Having said so much, I think it is hardly 
necessary and indeed scarcely relevant 
to pursue the matter further. I have not 
to come to a finding on the material 
before me whether the plaintiff has amassed 
his wealth honestly or 
The point is whether before the Managing 
Oommittee of the Municipality which dis- 


pensed with the plaintiff's services there. 


was material on which they could honestly 


come to the conclusion that the plaintiff. 


could not by fair means have acquired the 
property he admittedly possessed. 


As to the charges of improper relations. 


with Municipal contractors, there was 
material before the Corruption Committee 
and the Managing Committee that the 
plaintiff was badly mixed up with at least 
two contractors dealing with the Munici- 
pality, Badrudin Budhabhoy and Kabla 
Umar. This point has been brought out 
in further detail in the cross-examination 
ofthe plaintiff in this Court. 1 do not 
propose to go into this matter at any length 
as I think it is unnecessary for me to do 
so. I cannot help concluding, however, 
that the admissions made by the plaintiff 
cast a cloud of suspicion over his dealings 
with both these contractors.. 

Now, the plaintiff in his plaint has 


imputed no malice to the members of the.. 
.Karachi. 


Managing Committee of the 
Municipality who dismissed him; and this 
being so, I cannot seriously regard the 
insinuations made against Messrs. Dip- 
chand Ojha, 
Jamshed Mehta and Ghulamali Ohagla in 
their, cross-examination by the learned 
Counsel for the plaintif. The plaintiff 
alleges the dismissal was wrongful that is 
unjustifiable. Oan it be said that with the 


materials before them, and to which I have . 
referred in so much detail, their dismissal - 
of the plaintiff was wrongful and illegal? - 


As stated by their Lordships of the Privy 
86 
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Council in ‘the cas of Plouston & Co, 
Lid, v. Corry (19) “there is no fixed rule 
of law defining the degree of misconduct 
which will justify dismissal from service. 
Much will depend on the nature of the 
misconduct and the nature of the duties 
to be performed by the person dismissed: 
In the present case the plaintiff was a 
trusted officer of the Karachi Municipal- 
ity, a public servant owing duties not 
only to his employers but to the public 
generally, I feel no hesitation in stating 
that on the materials before them the 
Managing Committee ofthe Karachi Muni- 
cipality were justified inthe action they 
took, ` 

My answer to issue No. 5 is, therefore, in 
the negative. 

Issues Nos. 7 toll may well be dealt with 
together; they involve the one question : 
What damages is the plaintiff entitled to, 
if the Court having jurisdiction to do so 
were to hold that the plaintiff had been 
dismissed wrongfully and illegally. It is 
entirely unnecessary to discuss these issues. 
individually or to record a finding on each 
of them as the learned Oounsel for the 
plaintiff has ‘admitted that the plaintiff 
does not claim the specific sums shown by, 
him in the annexure to the plaint, but 
that these particulars are intended merely 
to furnish a basis for determining the 
measure of damages. These issues in fact 
appear to have been drawn under a mis- 
apprehension. 

Now, every master has an inherent right 
to dispense with the services of his servant 
with reasonable notice. As to what is 
reasonable notice depends on the nature of 
the servant’s employment. When this is 
determined, the measure of damages is 


what the servant would have earned in 


the employment of his master during the’ 
period of the notice. This I think is a 


. proposition of law which cannot be dis- 


puted, in fact, the learned Oounsel for the 
plaintiff conceded this position and con- 
fined his final arguments on the issue of 
damages to the point as to what in the 
plaintiff's case should be regarded as 
reasonable notice, 

The case of Maw v. Jones (20) which 
appears to have laid down a contrary 
principle has been practically overruled 


(19) (1906) A. C. 122; 75 L. J. P. O0. 20; 54 W. R. 382 
93 L. T. aon; A DA n 107. : 

(20) (1890) . B. D. 107; 59 L, J. Q.B, 549: 
T, 347; 88 W. R, 718; 54 J. P, 727, i ped 
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in Addis v. Gramophone Co. (21) where 
-their Lordships of the Privy Council held 
that :—‘‘Where a servant is wrongfully dis- 
‘missed from his employment the damages 
for the dismissal cannot include compensa- 
tion for the manner of the dismissal, for his 
injured feelings, or for-the loss he may 
Sustain from the fact that the dismiesal of 
itself makes it more difficult for him to 
obtain fresh employment.” 
. In Manubens v. Leon (22) a hair dresser’s 
assistant on a weekly wage but with an 
implied term that he was to receive tips 
was held entitled to claim as damages for 
wrongful dismissal in addition to a week’s 
wages an amount in respect of the loss of 
the tips which he would have received 
but for the wrongful dismissal. In Grundy 
v. Sun Printing and Publishing Association 
(23) a year’s notice was considered reason- 
able for an Editor of a newspaper and 
damages were awarded on that basis, 
‘ Inthe case of Municipality of Tatta v, 
Assanmal Chandoomal (4) three months 
salary was awarded as damages to the 
plaintiff who was the Secretary ofa Small 
Municipality. 

In a foot note at page 97 of Volume 20 
of Halsbury’s Laws of England there isa 
whole collection of cases showing what 
period of notice has in decided cases been 
held to be reasonable for persons employed 
in various trades and professions, 

Bearing in mind the nature of the plaint- 
iff's employment, and after considering the 
cases I have referred to above, I should 
in this case, had I not decided issues Nos, 
4 and 5 against the plaintiff, have 
awarded him 12 months’ salary at Rs. 335 
per month (Rs, 280 plus Rs. 45 plus Rs. 20), 
as damages for wrongful dismissal. 

Unfortunately for the plaintiff I have 
found on issues Nos. 4 and 5 against him 
and his suit must, therefore, be dismissed 
with costs. 


A. Suit dismissed. 
iis? (1909) A. O. 488; 78 L. J. K. B. 1122; 101 L. T, 


(22) (1919) 1 K B, 208; 88 LJ. K.B, 311; 120 L, T. 
279; 63 8. J. 102; 35 T, L. R, 94. 
t (23) (1916) 33 "T. L. R. 17. 
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BOMBAY HIGH COURT. 
August 9, 1928. 
Present :—Mr. Justice Rangnekar, 
In re MANOHERSHA PESTONJI 
DAMANIA. 

Administration—Renunciation by administrator—~ 
Revocation of renunciation, when permissible—Mere 
change of mind, whether ground for retraction— 
Succession Act (XXXIX of 1925), s. 280. 

An administrator who has renounced his prior 
right to obtain Letters of Administration to the estate 
of an intestate, can be permitted to retract his 
renunciation only ina fit and proper case. He can- 
not be allowed to withdraw his renunciation merely on 
a ground that he has changed his mind. [p. 401, col. 


According to the English Law and practice as 
regards the right of renunciation, there is no distinc- 
tion made in the case of an executor or an ad- 
ministrator. [p. 404, col. 1.] . 

A petition for Letters of Administra- 
tion of the property and credits of Dorabji 
Pestonji Damania. 

Mr. Engineer, for the Petitioner. 

Mr. Framroze Vakil (of Ardeshir, Hor- 
musji and Dinshaw), for Soonabai. 

JUDGMENT.—This isa petition for 
Letters of Administration of the property and 
credits of one Dorabji Pestonji Damania who 
died intestate in Bombay on or about 
April 7, 1928. The said deceased left him 
surviving as the only next-of-kin the peti- 
tioner, his brother, his widow Sconahbai, 
and four sisters, The petition was declared 
by the brotheron June, 1. In para, 4 of the 
petition it was stated that the said Soonabai, 
the widow of the deceased had by her letter 
of renunciation dated May 26, 1928, renounc- 
ed her prior right to the Letters of Adminis- 
tration of the property and credits of the 
deceased. The letter by the said Soonabai 
was annexed to the petition, but it was 
not verified. 

It appears that on June 6, 1928; Messrs, 
Ardeshir, Hormusji and Dinshaw for the 
said Soonabai informed the petitioner's 
attorneys stating that their client the said 
Soonabai withdrew her renunciation and 
consent, and that the petitioner should 
not proceed any further with his petition. 
They further stated that they were in- 
structed to apply for Letters of Adminis- 
tration by the said Soonabai. 

The petition was filed in Court on June 
9. and on the 11th Messrs, Ardeshir, Hor- 
musji and Dinshaw wrote to the testamen- 
tary registrar as follows:— 

“We are instructed to state that our 
client was made to sign awriting ofre- 
nunciation and consent which the peti- 
tioner was trying to file in Court, We 
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on our client's behalf -have already writ- 
ten to the petitioner's attorneys stating 
that our client withdraws her said writ- 
ing of renunciation and consent.” 

On June 13, Messrs. Shamrao, Mino- 
cheher and Hiralal, the petitioner's attor- 
neys, wrote to the testamentary registrar 
with reference to the letter of Messrs. 
Ardeshir, Hormusji and Dinshaw of thellth 
instant stating that the said letter of renun- 
ciation was signed by the said Soonabai of 
her free will, and the same being filed in 
Oourt was final and permanent, 

On July 2,the petitioner’s Solicitors, after 
setting out the facts already referred to 
above, requested the testamentary registrar 
to refer the matter to me. Accordingly, 
an appointment was given to them and also 
to the Solicitors of the said‘Soonabai. The 
latter did not appear on the date fixed, and 
after hearing the petitioner's Solicitors I 
ordered a notice to issue calling upon the 
said Soonabai to admit execution of the 
said letter of renunciation and intimating 
to her that the petitioner proposed to adduce 
the same in evidence. 

On July 26 all the parties appeared before 
me, and arguments on the present notice 
were heard, Mr. Framrozs Vakil, who 
appeared for the said Soonabai, stated that 
the widow had changed her mind, and that 
it was not necessary for her to assign any 
reason for retracting the said renunciation, as 
this being a case of intestacy, she was entitl- 
ed to change her mind and to retract the 
letter of renunciation. A note of the 
admission made by the learned Solicitor was 
taken down. 

On these facts, tbe question which arises 
for consideration is whetuer the renunciation 
is final and cannot bə withdrawn, and 
whether the widow can be allowed to retract 
the same. Mr. Engineer, on behalf of the 
petitioner, relies on s. 230 of the Indian 
Succession Ast, and on Broja Lal Banerjee 
v. Sreejukta Sharajubala Debi (1). Mr. 
Framroze Vakil argues that ss. 229-231 of 
the Indian Succession Act, which deal with 
the subjectof renunciation, are applicable 
only in the case of an executor and not in 
. the case of a mere administrator, and that 

there is no corresponding provision in the 
Act with regard to an administrator or 
administratrix, 

Now, there is no sectionin the Act which 
in terms lays down asto when and why an 

W 84 Ind. Cas, 154; 51 O. 745 at p.753; ALR, 
1924 Oal., 86t. 
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exe cutor or administrator can renounce, and 

obviously for the simple reason that the act 
of renunciation is one which depends on 
the willofa person. No one is bound to 
actas an administrator or executor against 
his will. Section 229 up to 231 are sections 
which lay down and deal with the procedure 
to be followed when a person renounces or 
fails to accept the office to which he is 
entitled. 

Thus s. 229 says that when a person 
appointed an executor has not renounced 
the executorship, Letters of Administration 
shallnot be granted to any other person 
until a citation has been issued calling 
upon the executor to accept or renounce 
his executorship. Section 230 provides 
forthe form and effect of renunciation of 
executorship. Section 231 lays down the 
procedure to be followed where an executor 
renounces or fails to accept an executorship 
within the time limited forthe acceptance 
or refusal thereof, and provides that the 
willin such a case may be proved and Letters 
of Administration witha copy ofthe will 
annexed may be granted tothe person who 
would beentitled thereto. 

Itis true that in terms these sections 
apply to the case of an executor. The 
question is whether that by itself would 
entitle an administrator or administratrix 
to act contrary to the practice and procedure 
laid down in these sections, 

Rule 609 of the Rules of the High Court 
in its Original ‘Jurisdiction provides that 
ia cases} not provided for by this Ohapter, 
that is to say, Chap. XXXI, or by the 
rules of procedure laid down in the Indian 
Succession Act, 1925, or by the Civil Pro- 
cedure Code, the practice and procedure of 
the Probate Division of the High Court of 
Justica in England shall be followed so far 
as they are applicable and not inconsistent 
with this Chapter and the said Acts, 

Rule 590 contemplates the case of an 
administrator renouncing his right toobtain 
Lattera of Administration of the property of 
a deceased person. 

I think, therefore, that the principles of 
the English Law would apply in the present 
case. 

In Tristram & Coote’s Probate Practice, 
16th Ed., at page 266, “ renunciation” is 
defined as the act whereby a person having 
aright to probate or administration waives 
or abandons it. Then, the position with 
regard to a legal personal representative is 
stated in these terms (p. 268):— 
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“An executor, or an administrator with 
the Will annexed, or an administrator, may 
renounce the administration with the Will 
annexed, or administration, which he would 
be entitled to take in his representative 
capacity. And such renunciation will be 
asufficient waiver to admit other interests 
to administration, if the renunciant be the 
sole representative of his own deceased. 
If there be another qualified representative, 
the latter must renounce aleo,” 

Turning to the forms of renunciation 
given in this standard work, Form No. 
301 at page 1019, shows clearly that a legal 
personal representative or a person entitled 
to Letters of Administration can renounce 
his right to Letters of Administration of the 
estate of a deceased person. 

It is clear, therefore, that according to 
the ¿English Law and practice as regards 
the right of renunciation, there is no distinc- 
tion made in the case of an executor or an 
administrator. 

The next question is, when can a 
renunciation be retracted? The principles 
as to this are laid down in Tristram & Ooote 
at p. 273 of the same Edition as fol- 
lows:— 

“The renunciation of an executor may, 
as a general rule, be taken to be final, he 
not being permitted to retract it except by 
permission of the Court, and this permission 
will not be given without regard to the 
fifth section of the Administration of 
Estates Act, 1925, (15& 16 Geo. 5,c. 23)... 

“The Court may permit a retractation of 
an executors renunciation ‘in a case fit for 
it', and of this the Court is the sole Judge. 

“A retracting executor must, therefore, be 
prepared to show that his retractation is for 
the benefit of the estate, or of those who are 
interested under the deceased's Will.” 

In Cradock v. Western, which is cited in 
Tristram & Ooote at page 275, Dr. Bettes- 
worth refused to allow the retraction under 
the following circumstances as stated by 
Dr. Cottrell:— 

Jobn Oradock died intestate, leaving four 
children. Upon the renunciation of three 
of them, administration was granted to a 
creditor. The other child appeared and the 
grant was revoked. Then his brothers 
retracted, and asked for administration to 
one of themselves. The Oourt said: “The 
persons renouncing had not been deceived 
or imposed upon in their renunciation, and 
if any inconvenience followed they must 
thank themselves for it,” 


In re MANCHERSHA EBSTONJE DAMANTA. 


113 I. 0. 1928 

Similarly, in West v. Willby (2), where 
the next-of-kin had renounced in order that 
a creditor might take and one of them 
retracted before the grant was made, the 
Court held him to his renunciation. 

The following statement as to thelaw and 
practice on this question appears in 
Halsbury’s Laws of England, Vol. XIV, 
para, 261:— 

“The Court may, in a proper case, allow 
one of several executors to withdraw his 
renunciation for the purpose of taking a 
grant: but when all the executors have re- 
nounced and Letters of Administration have 
been granted, a renunciation cannot 
subesquently be withdrawn nor will the with- 
drawal be allowed merely on the ground 
that the executor has changed his mind. A 
renunciation cannot be withdrawn with- 
out the leave of the Court, and the renounc- 
ing executor must show that his retractation 
is for the benefit of the estate or of those 
interested under the Will.” 

In my opinion, therefore, the same 
principles would apply in the present case. 
Nowitistrue that here the renunciation 
was madeon May 26, 1928, and filed in 
Court on June 9, and it is true that it was 
retracted on June 6, Even then the ques- 
tion is whether the widow can be allowed 
to retract her renunciation? The authorities 
to which I have referred show that no 
person has a right to retract, but may be 
allowed to retract his or her renunciation 
in a fitand proper case. No such case is 
made out before me. And when I offered 
to give an opportunity to the widow to state 
her reasons, her learned Solicitor stated 
that he did not desire to have any further 
opportunity, and that the only ground on 
which he based his contentions was that the 
widow had changed her mind. The case 
referred to in para. 261 in Halsbury’s Laws 
of England clearly shows that a mere change 
of mind would not be a proper ground on 
which a renunciation once made can be 
allowed to be retracted. I must, therefore, 
hold that the widow cannot be allowed to 
retract her renunciation in this case merely 
on the ground thatehe haschanged her mind. 


Apart from this, it appears that she had 
passed a writing in favour of the petitioner 
in April, long before the letter of renun- 
ciation, on the faith of which the petitioner 
had made diverse disbursements, had re- 


ae (1820) 3 Phill, Eco 374 atp. 379; 161 D. R, 
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covered outstandings, and otherwise carried 
out various acts of administration before the 
present petition was filed. 

On the facts of this case, therefore, I am 
of opinion that this is not a fit case in 
which I should allow the widow to retract 
her renunciation. My answer to the only 
question raised now is that the widow 
cannot be allowed to retract her renuncia- 
tion. The renunciation is, therefore, final. 
The renunciation is ad mitted, and, therefore, 
in my opinion, nofurther evidence is 
necessary as regards it, and no further proof 
as regards the execution of the letter of 
renunciation is needed. 

In the result the petitioner will beat liberty 
to proceed further in the matter. Costs of all 


parties to come out of the estate. Counsel 
certified. 
A. Order accordingly. 


ALLAHABAD HIGH COURT, 
Sgconp Orvin AppHan No. 1426 or 1926, 
November 15, 1928, 

Present: —Mr. J ustice Boys. 
AJODHYA AND oTanrs—DeranDants— 
APPELLANTS 
versus 
Musammat INDRA—PLAINTIFF AND 
SADHO LAL—Dzranpant— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 68— 
Redemption—Mortgagee’s right to remove trees planted 
by him— Accession’, meaning of. 

Where in a suit for redemption of a mortgage 
the mortgagees claimed compensation for a guava 
grove consisting of 75 trees ranging somewhere 
between 7 and 11 years of age and the lower Court 
held that the defendants were not entitled to com- 
pensation and moreover were not entitled to remove 
the trees as it was not practicable to remove all 
the roots and restore the land in the same condi- 


tion: 

Held, that the question whether the particular 
trees with their roots could or could not be removed 
was a question of fact, and there was no reason to 
hold that the decision ofthe lower Appellate Court 
was wrong. [p. 405, col. 2.] 

Nageshwar Rai v Nand Lal (1), applied. 

Raghunandan Rai v. Raghunandan Pande (2), 
referred to. 

Obiter.—It is at least doubtful whether the plant- 
ing of tress can come under any circumstances 
within the phrase “any accession” in 8.63 of the 
Transfer of Property Act, except it may be in those 
cases in which the planting of treas is, as it sometimes 
is, a steptaken to preserve the property, ¢.g., to 
prevent erosion by water, [p. 406, col, 1.3 
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Second appeal from a decresof the 
Sessions and Subordinate Judge, Mirzapur, 
dated the 14th of May 1926. 

Mr. Haribans Sahay, for the Appellants, 

Messrs. S. N. Verma and Mahadeg 
Prasad, for the Respondents. 

JUDGMENT.—Two points were taken 
before me. Iwasasked to hold that the 
lower Appellate Court was wrong in not 
allowing the defendant to press the plea 
ofadverse possession. I do not think it 
was wrong in view of the plea deliberately 
and definitely and, [have no doubt, truly 
taken inthe written statement. There is 
no need for metoadd anything to what 
the lower Appellate Court has said. The 
other point is whether the defendants, re- 
presentatives of the original mortgagee, 
and whofor the present purpose may ba 
treated as mortgagees, were entitled on 
the plaintiff mortgagor redeeming a us- 
ufructuary mortgage to compensation for 
the trees of a guava, grove, treas said to be 
75 in number and to have been planted 10 
orll years previously, or whether they 
were entitled to remove thetrees' and to 
have time given them for removing them. 
I have taken the description of the grove 
from the defendants’ written statement. 
The plaintiff ina misguided effort to im- 
prove his own case apparently admitted 
that the trees had been planted only 7 or 
8 years ago. Obviously the younger the 
trees the more easily they could be re- 
moved. The trial Oourt gave the defend- 
ant Rs. 450 compensation. The lower 
Appellate Oourt held that the defendants 
were not entitled to any compensation and 
moreover were not entitled to remove the 
trees, relying on Nageshwar Rai v. Nand 
Lal (l)a decision of two Judges of this 
Court. There the trees were slightly in 
excess of the number of trees in this case 
and were apparently large mangoes. It 
was held that it was “impracticable” to 
remove all the roots of the mangoes, and, 
therefore, the mortgagee could not restore 
the landin the condition in which he re- 
ceived itifhe was allowed to cut the 
trees. Inthe present case there were 75 
trees ranging apparently somewhere bet- 
ween 7and li years ofage. Ican seeno 
justification for holding thatthe decision 
in Nageshwar Rai v. Nandlal (1) was 
wrongly applied. It may be. if this ques- 
tion is to be decided as one of fact in each 


(1) 88 Ind, Oas. 908; 23 A. L. J. 915; L. R. 6 A. 535 


í o A. I. R. 1916 All, 67; 48 A. 70. 
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case, that another Judge ¡would take a 
different view 'and'I amnot wholly satisfied 
that in each particular case there could 
be satisfactory. evidence as to whether it 
was possible‘or not possible to remove a 
number of trees with all their roots. I, 
therefore, can see no principle on which to 
determine whether in the particular case 
before me the decision to ‘which I have 
referred should be applied, or the decision 
ofthe Full Bench in Raghunandan Rai v. 
Raghunandan Pande (2). There their 
Lordships without referring to any con- 
siderations of the number of the trees or the 
age of the trees broadly held that the 
mortgagee was not entitled to compensa- 
tion but was entitled to remove the trees, 
They did not consider whether it was 
practicable to remove the roots of the trees, 
and in the later case where weight was 
given tothat consideration no reference 
was made to the Full Bench decision. I 
seeno reasonia this particular case for 
holding that the lower Appellate Court 
was wrong in applying the decision in 
Nageshwar Rai v. Nandlal (1). It had the 
decision before it, and it is a question of 
fact whether ‘the particular trees with 
their roots could or could not be removed. 

At the same time I feel that it is un- 
satisfactory to leave the determination of 
cases of this description to be guided by 
a consideration of whether there is one 
tree more or less in a particular case, whs- 
ther the trees are one year moreor less 
old, etc. and I would observe that itis at 
least doubtful whether the planting of 
trees can come under any circumstances 
within the phrase “any accession" in s, 63 
of the Transfer of Property Act, except it 
may be in those cases in which the plant- 
ing of trees is, as it sometimes is, a step 
taken to preserve the property, e, g, to 
prevent erosion by water. 

The appeal is dismissed with costs. 

A. Appeal dismissed. 

2) 61 Ind, . 812; LJ. 5 
(E BS Cas 812; 19 A. L. J. 573; 43 A. 638 
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BOMBAY HIGH COURT. 
Sgeconp OCrvin Appgat No. 182 or 1926. 
August 10, 1928. 

Present:—Mr. Justice Patkar 
and Mr. Justice Baker. 
HIRABHARTHI JAMNABHARTHI 
—Dasranpant No. 1—APpPELLANT 
Versus 
BAL JAVER 
— PLAINTIFF —RB3PONDENT. 

Hindu Law—Adoption—Gharbhari Gosais—Widow's 
power to adopt chela—Custom—Co-widows —Authority 
to junior widow to adopt on death of son by senior 
widow—Hstate vesting in senior widow on death of 
her son—Junwor widow's power to adopt. 

Among the Gharbhari Gosais of Oharotar the widow 
has no right by custom to adopt a chela to her 
deceased husband [p 407, col. 1.7 

Under tha Hindu Law a junior widow who is 
authorised to adopt on the death of a son by a 
senior widow cannot exercise the power to adopt 
after the estate has vested in the senior widow by 
right of inheritance to her deceased son. [p. 408, col. 
2 


Second appeal from the decision of 
the Assistant Judga at Ahmedabad, in 
Appeal No, 439 of 1923, reversing that of 
the Second Class Subordinate Judge at 
Borsad, in Civil Suit No. 329 of 1923. 


Mr. H. y. Divatia, for the Appellant, 
Mr. P. B. Shingne, for Respondent. 


JUDGMENT,—The question in this 
case is a3 regards the validity of the adop- 
tion of defendant No. 1 by Dahi, the junior 
widow of one Jamaabharthi who died in 
March 1921 leaving an infant son, Parshot- 
tamgir, and two widows, Javer (senior) and 
Dahi (junior), Oa February 20, 1921, he 
lefta Will authorizing Dahi to make an 
adoption after tha death of his son 
Purshottamgir. Purshottamgir died in 
August 1921,and on September 13, Bai 
Dahi adopted defendant No.1. Taesenior 
widow Javer has brought this suit fora 
declaration that defendant No. lis not the 
adopted son of her husband Jamnabharthi. 

Before the Subordinate Judge the 
defendants set up the custom of adoption of 
a chela by the Mathadhipati and the 
custom of the adoption of a chela bya 
widow if authorized by the Mathadhipati. 
The learned Subordinate Judge came to 
the conclusion that Gharbhari Gosais of 
Oharotar did not countenance the right by 
birth of their sons in the ancestral property, 
and that there was no right of the sons by 
birth in this community and held that the 
adoption was valid, though he came to the 
conclusion that the custom set up of 
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adopting a chela by the Mathadhipati and 
the custom of adoption by the widow 
being authorized by the Mathadhipati to 
adopt a chela were not proved, 

The lower Appellate Court came to the 
conclusion that Gharbhari Gosais of 
Oharotar, 4. e,a tract of Gujarat lying 
between the rivers Mahi and Sabarmati, 
form a distinct sect by itself governed by 
the same rules of property and succession 
which apply to secular masses under the 
Hindu Law, including the son's right by 
birth in ancestral property. With regard 
to the practice of making chelas by widows, 
the only instance before the Oourt was 
that ofan adoption by Amba, and the 
learned Judge came to the conclusion that 
the solitary instance was not sufficient to 
prove the custom of making chelas by 
widows among the Gharbhari Gosais. 


It is urged on behalf of the appellant 
that the finding of the lower Appellate Court 
should not be accepted as the onus of 
proof was thrown on the defendants and 
that the lower!Appellate OCourf has not 
considered the whole evidence in the case. 
The question of onus of proof has greater 
force in an original trial and hardly arises 
in an appeal where the Appellate Court has 
to consider the facts and arrive at a 
conclusion onthe evidence led before the 
trial Gourt. The finding of the lower 
Court is based on the evidence led before 
the Subordinate Judge after consideration 
of all the circumstances in the case, and is, 
therefore, binding on us in second appeal. 
We must, therefore, take it as found by the 
lower Appellate Oourt that the practice of 
adopting chelas by widows is not proved 
amongst the QGharbhari Gosais to which 
sect the deceased belonged. The cases 
cited on behalf of the appellant do not bear 
upon this point. In Gosain Rambharti 
Jayrupbharit| v. Mahant Surajbharti 
Haribharti (1) it was held that marriage 
does not work a forfeiture of the office of 
Mahant and the rights and property 
appendant to it. In Balgir v. Dhondgir (2) 
the question was whether oneof thesons of 
the Gherbhari Gosais could succeed asa 
tonsured chela to the property of the 
deceased father to the exclusion of 
the other sons, and it was held that 
though a stranger may be adopted as 
a chela, one of the sons could not be 


(1) 5 B, 682, 
(8) 5 Bom. L. R. 114, 
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adopted so as to prejudice the rights of 
the other sons, and alf the sone of 
the Gharbhari Gosais succeed, in the 
absence of an adopted chela, equally 
to the property of the deceased. Ths 
decision does not deal with the question 
as to the custom relating to the right ofa 
widow to adopt achela to the deceased 
Gosai. The nextcasa relied on is Gitabai 
v. Shivbakas (3), where the question was as 
to the right of the widow of a Gharbhari 
Gosai to succeed to his property in 
preference to the chela of a Gurubhau of 
the deceased, and it was held that she was 
not entitled to so succeed, but was entitled 
to residence in and maintenance from the 
property of her deceased husband. The 
cases, therefore, cited on behalf of the appel- 
lant do not bear upon the question as to 
whether a widow of a Gharbhari Gosai 
can adopt a chela tothe deceased CGosai. 
The evidence in this case consists of only 
one instance of Bai Amba. With regard 
to acustom of this character, it has been 
held by the Privy Councilin Ramalakshmi 
Ammal v. Sivanantha Perumal Sethurayar 
(4) that it is of the essence of special usages, 
modifying the ordinary law of succession, 
that they should be ancient and invariable, 
and it is further essential that they should 
be established to be so by clear and 
unambiguous evidence. See Mahomed 
Ibrahim v. Shaikh Ibrahim (5), Abdul 
Hussein Khan v, Bibi Sona Dero (6) and 
Martand Rao v. Malhar Rao (7). The 
evidence in this case falls short of the 
standard of proof necessary to establish a 
custom in favour ofthe right of a widow 
to adopt a chela. The decision in Chhajju 
Gir v. Diwan (8) bears‘on this question. In 
that case the plaintiff set up a custom as 
prevalent amongst the Grihast Goshains 


(8) 5 Bom. L. R. 318. 
(4) 14 M. L A. 570; 17 W. R. 552; 12 B. L. R. 396; 2 
Suth. P.O. J. 603; 3 Sar P. O. J. 108; 20 E. R. 


898, 

(5) 67 Ind. Oas. 115; 24 Bom. L. R. 944; 30 M. L, T. 
85; 26 O. W. N. 793; 45 M. 308; 43 M. L. J. 69: 360. L. 
J. 64; (1922) M. W. N. 470; A. L R. 1922 P. O. 59; 49 . 
A. 119 (P. ©). 

(6) 43 Ind. Oas. 306; 45 I. A. 10; 16 A. L. J. 17; 4 
L. W.27; 34 M. L. J. 48: 22 G. W. N. 353; 23 M. L. T 
117; 27 Ò. L. 5.240; 1 P. L. R. 1918; 20 Bom. L.R 
528: 45 O. 450; 12 S. L. R. 101 (P. 0). 

(7) 107 Ind. Oas. 7; 30 Bom. L. R. 251; A. I. R.1928 
P. Ó. 10; 47 O. L. J. 150; 27 L. W. 350; 54 M. L.J. 
397; 32 Ò. W. N. 621: BAN. L. R. 25; 11N. L, J. 26; 
55 0, 403: (1928) M. W. N. 942 (P. C.). 

(8) 29 À. 109; 3 A. L. J. 717; A, W.N. 1906) 239. 
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United Provinces whereby the widow ofa 
deceased Goshain was entitled with the 
concurrence of the elders of the sect to 
adopt achela and successor to her deceas- 
ed husband, and it was held on the evidence 
in that case that such custom was not 
established. It is observed atpage 115* 
that a person who has had no association 
with a spiritual guide could not, except by 
fiction, by his chela, and that a posthumous 
chela was a contradiction in terms. 
Reference was madeto West and Buhler's 
Hindu Law, third Edition, Vol. I, page. 565, 
and the opinion of the Shastris, based on 
the Vyavahara Mayukha, para. 142, which 
does not deal with the question as to the 
right of a widow to adopt a chela. We 
think, therefore, thatit is not proved in this 
case that the widow of a Gharbhari Gosai 
of Charotar can adopt a chela to the 
deceased Gosai.4 : 

. Further, in the Will, Ex..51, Dahi was 
not authorized to adopt a chela but was 
asked to adopt a son, and the Gharbhari 
Gosais of Oharotar being governed by the 
same rules of property and succession 
which apply to secular masses under the 
Hindu Law, we have to consider whether 
the adoption of defendant No.1 is valid. 
It appears that on Jamnabharthi’s death in 
March 1921, the property went to 
Purshottamgir as his heir, and after the 
death of Purshottamgir in August 1921, the 
property went by inheritance to his ‘mother 
Javer. The property, therefore, being vested 
in Javer, it would follow that the power 
of adoption of Dahi, the Junior widow, 
would come to an end. It is urged on 
behalf of the appellant that the power 
of adoption of Dahi did not come to an 
end as there was a specific authority given 
by her husband by his Will. The deci- 
sions in Bachoo Hurkisondasv. Mankore- 
bai (9), Pratapsing Shivsing v. Agarsinghjt 
Raisinghji (10), Srivirada Pratopa Raghu- 
. nada Deo v. Sri Braza Kishoro Patta Deo 
(11), relate to cases where the widow's 
power of adoption was not extinguished 
. 9 34 I. A. 107; 9 Bom, L. R. 646; 110. W. N. 769; 
6 Ò. L. J. 1; 31 B. 373; 17 M. L. J. 343; 2 M. L. T. 295 
P, s0 Ind, Cas. 457; 46 I. A, 97; 21 Bom, L. R. 496; 
236 M. L. 9.511; 17 A. L. J. 522; 1 U, P. L, R. (P. 0.) 
39; (1919) M. W. N. 313; 10 L. W., 339; 34 O. W.N. 57; 
43 B. 778; 27 T. L. M, 47 (P. 0.).- 

Ql) 31. A.154; IM. 69; 25 W.R. 491; 3 Sar. P. 
©. J, 583; 11 Mad. Jur. 188; 3 Suth. P, O. J. 263 


Œ.) - 
¥Page of 29 A. —[Hd.] 
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but was suspended. In -Pratapasing Shiv- 
sing v. Agarsingji Raisingji (10), it is 
held that the right of the widow to make 
an adoptionis not dependention her inherit- 
ing as a Hindu femaleowner her husband's 
estate, and that she can exercise the power, 
so long as it is not exhausted or extinguished, 
even though the property isnot vested in 
her. In the cases above referred to the 
property was not vested in the widow on 
account of the nature of the estate, either 
on account of its being animpartible zemin- 
dary or of the nature of a jivai grant 
or on account of its being property belong- 
ing to the joint family. The authority 
to adopt given by the husband cannot, 
however, be exercised when the power of 
adoption itself has come to an end. See Ram- 
krishna v. Shamrao (12); Madona Mohana v. 
Purushathama (13), and Basangowda Shivan- 
gowda v. Ruprappa Fakirappa (14). In 
Bhoobun Moyee Debia v. Ramkishore Acharj 
Chawdhry (15) and Madana Mohana v. 
Purushothama (13) the authority to adopt 
was, as a matter of fact, given but it:could 
not be exercised on the ground that it 
was incapable of execution. When the 
estate vested in the senior widow, Javor, 
by right of inheritance to her son Pur- 
shottamgir, she could continue the line 
by adoption. The vesting of the estate in 
Javer was “a proper limit to the exer- 
cise of the power”, and the moment that 
limit was reached, the power of adoption 
of the junior widow, Dahi, was atan end. 
To the same effect are the decisions in . 
Chandra v. Gojarabai (16), Shivbasappa v. 
Nilava (17) and Adivi Suryaprakasa kow v. 
Nidamarty Gangaraju_ (18). The facts of 
this case resemble the facts in Anandibat 
v. Kashibai (19) and Faizuddin Ali Khan 
v. Tincowrisaha (20). The adoption, there- 
fore, of defendant No.1 would be invalid 
as the property was vested in the widow 


(12) 26 B. 526; 4 Bom. L. R. 315 (F. BJ). 

(13) 46 Ind. Oas. 481; 451. A, 156; 20 Bom, L. R. 
1047; 35 M. L. J, 138; 5 P. L. W. 179;8L. W. 167; 16 
A. L. J. 725; (1918) M. W. N.621; 24 M. L. T. 231; 28 | 
G. L. J. 403; 41 M. 855; 230. W. N. 177 (P. CO). 

(14) 110 Ind. Cas. 633; 30 Bom. L. R. 591 at p. 594; 
52 B. 393; A. I. R. 1928 Bom. 291. : 

(15) 10 M. I. A, 279 at p. 310; 3 W.R. P.O, 15; 1 
Suth. P. O. J. 574; 2 Sar. P. O. J, 111; 19 E. R. 978. 

(16) 14 B. 463. - : ton 

(17) 62 Ind Oas. 618; 47 B. 110; 24 Bom, L. R. 1162; 
A. I. R. 1923 Bom. 17. ` ' p 
(18) 4 Ind. Cas. 386; 33 M. 228; 7 M. L. T. 236; (1910) 
M. W. N. 251, DE: : 

(19) 28 B. 461; 6 Bom, L, R. 464. 5 

(20) 22 O. 565. Pars. 
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Javer after the death of Purshottamgir, 
and Dahi's power of adoption came to 
‘an end. 

On these grounds, we confirm the dec- 
ree of the lower Appellate Court and dismiss 
the appeal with costs. 

À, 


a Decree confirmed, 


MADRAS HIGH COURT. 
Otvin Revision Petition No, 282 oF 1927. 
February 15, 1928. 

Present :—Mr. Justice T iruvenkata 
Achariyar. 
KANDASWAMY KOUNDAN— DEFENDANT 

No. 6—PETITIONER 


versus 
N, M. L. SUBRAMANIAN CHETTIAR— 


PLAINTIFE— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. IX, 
r. 7—Dismissal of application to set aside order 
declaring defendant ex parte—Remedies open— 
Revision. 

When an application toset aside an order declar- 
ing a defendant ex parte is dismissed and on the same 
day, an ex parte decree is passed it is open to the 
defendant to apply under O IX, r.13, Civil Pro- 
cedure Oode, to set aside that order. It is also 
open to him to prefer an appeal from the ez parte 
decree and in such an appeal the question whether 
the lower Court was-wrong in proceeding to decide 
the suit ex parte can be gone into and if the 
Appellate Court comes to that conclusion it can 
remand the suit for re-trial. [p. 409, col. 2.] 

Sadhu Krishna Ayyar v. Kuppan Ayyangar (1), 
ollowed. 

A Qivil Revision Petition to the High Court 
against the order of the trial Court is, however, 
incompetent. The defendant's neglect to avail him- 
self of the remedies open to him does not give him 
a better right toapply to the High Court to exercise 
its powers of revision. [p. 410, col. 2.] 

The revisional powers of the High Oourt may be 
invoked only when there are no other sufficient 
Prema open forthe aggrieved party. [p. 409, col. 
2 


Decrees passed in Oourts including those passed 
ex parte can be set aside only by resorting to the 
appropriate remedies provided in the Oode and not 
otherwise. [p. 410, col. 1.) 


Petition, under s. 115 of Act V of 1908 
and s, 107 of the Government of India 
Act, praying the High Court to revise 
the order of the Oourtof the Subordinate 
Judge, Dindigul, dated tha 23rd Septem- 
ber, 1926, and passed in I. A. No, 181 of 1926 
in O.S No. 68 of 1925. 

Mr.T. L. Venkatarama Tyer, 
Petitioner. | 

Mr. A, C. Sampath Ayyangar, for the 
Respondents, ` 


for the 
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JUDGMENT.—The question which f 
have to consider in this gase is whether 
this application which has been put in 
for the revision of an interlocutory order 
passed under O. IX, r. 7 of the Civil 
Procedure Code should beentertained, The 
material facts bearing on the point are 
as follows:—The applicant is the 6th 
defendant in O,S. Mo. 68 of 1925 on 
the file of the Subordinate Judge's Court 
at Dindigul. He did not appear when 
the suit was called on for hearing on a 
date originally fixed for the trial of the 
suit and he was declared ex parte. There 
were then several adjournments and the 
suit was finally disposed of on the 23rd 
of September, 1926. On the 2istSeptem- 
ber, 1926, he applied to the Oourt to set 
aside the order declaring him ex parte 
and permit him to file his written state- 
ment. That petition came on for hearing 
on the 23rd of September, 1926, and was 
dismissed and on the same day the de- 
cree in the suit was passed against 
the Gth defendant ex parte. Against 
the order dismissing the application under 
O. IX, 1. 7 this revision petition was 
preferred on the 22nd November, 1926, 

The applicant's learned Vakil says that 
no steps have been taken by the 6th 
defendant either by way of appeal or by an 
application under O. IX, r. 13 tohave the 
ex parte decree set aside and the only applica- 
tion made on his behalf is against the order 
of the 23rd of September, 1926, refusing to 
grant him leave to defend thesuit, In my 
opinion the revisional powers of the High 
Court may be invoked only when there are no 
other sufficient remedies open for the ag- 
grieved party. In this case the decrea 
itself in the suit was passed on the very 
same day on which the order sought to 
be revised was passed. It was open to 
the 6th defendant tohave applied under 
O. [X,r. 13, Civil }Procedure Code, to get 
aside that order. it was also open to 
him to prefer an appeal from the ex 
parte decree and in such an appeal the 
question whether the lower Court was 
wrong in proceeding to decide the suit 
ex parte can be gone into and if the 
Appellate Court comes to that conclusion 
it can remand the suit for re-trial. See the 
Full Bench decision in Sadhu Krishna 
Ayyar v. Kuppan Ayyangar (1). Instead of 
resorting to the remedies which were open 


(I) 30 M. 54; 1 M. L. T. 268; 16 M, L. J, 479 (P, B.) 
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to him under the Code, the 6th defendant 
has put in ,this revision petition. 
it is now argued that this petition should 
be entertained as hereafter it will be too 
late for the petitioner to prefer either 
an application under O.IX,r. 13 or an 
appeal, against the decree itself. I fail 
to sea how the applicant’s clear neglect 
to avail himself of the remedies open to 
him gives him a batter right to apply 
to this Oourt to exercise its powers of 
revision, The learned Vakil says that it 
was owing to legal advice the petitioner 
preferred the present application and ab- 
stained from pursuing the other remedies 
which were open to him. I do not see 
how that consideration can affect the 
entertaining of his application, whatever 
bearing it may have on the question 
whether if hereafter he prefers either an 
appeal or an application under IX, 
r. 13 for having the ex parte decree set 
aside it may be opento the Oourt which 
hears thatapplication to excuse the delay 
in the presentation of such application 
or appeal if sufficient cause is shown to 
its satisfaction. Butsofaras I can judge 
it has little bearing on the question 
whether this revision petition should be 
entertained. To interfere at this stage 
by setting aside the order sought tobe 
revised will serve no useful purpose un- 
less it will have the effect of setting aside 
the decree also. To hold that the order 
will have such an effect will tantamount 
to abrogating the provisions of the Civil 
Procedure Code under which decrees passed 
in Courts including those passed ex parte 
can be set aside only by resorting to 
the appropriate remedies provided in the 
Code and not otherwise. For this reason 
stated above I dismiss the Civil Revision 
Petition with costs. 


VNV Petition dismissed. 


OUDH CHIEF COURT. 
SEGIND Orvin ArrgaL No. 289 or 1927, 
Mareh 1, 1928. 

Present:—Mr. Justice Hasan and 
Mr. Justice Nanavutty. 
RAM KISHORE—Deranvant—APPELLANT 
versus 
BAW NATH—Pcatntivs—RESPONDENT. 
Hindu Law—Joint family—Mortgage by adult 
members—Sale of equity of redemption—Purchaser's 
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right to plead want of necessity—Mortgage on wneone 
scionable terms—Onus of proof of necessity. 

The only two adult members of a joint Hindu 
family executed a mortgage over the family pro- 
perties. Though there was a prior mortgage a 
period of 7 years had to run before a claim for 
redemption of the same could be made. The mort- 
gage postponed redemption for a period of 30 years and 
authorised the mortgagee to spend as much money as: 
he chose over constructions on the mortgaged pre- 
mises, which money far exceeded the value of the 
properties. The mortgagee was also given a right 
to claim interest on the money so spent at 24 per 
cent. per annum. A purchaser of the mortgaged 
properties contended that the mortgage was invalid 
and the terms constituted a clog on redemption : 

Held, (1) that under the circumstances, it was' 
the obvious duty of the mortgagee to satisfy the 
Court that there was some justifiable necessity to 
borrow money on such terms; [p. 412, col. 1.] 

(2) that it was open to the purehaser to contend 
that there was no legal necessity and that the 
captions amounted to a clog on redemption. 
ibid. 

Second appeal against a decree of the 
District Judge, Rai Bareli, dated the Ist 
June,1927, affirming that of the Subordinate 


J udge, Rai Bareli, dated tho 8th December, 
19 . i 


Mr. Hyder Husein for Mr. Niamatullah 
and Mr. Naimuliah, for the Appellant. 

Mr. Bisheshwar Nath Srivastava, for the 
Respondent. 

JUDGMENT .—This is the defendant's 
appeal from the decree of the District 
Judge of Rae Bareli, dated the lstof June, 
1927, affirming the decree of the Sub- 
ordinate Judge of the same place dated 
the 8th of December, 1926, 

The appeal arises out of a suit brought 
by the plaintiff-respondent for redemption 
of a mortgage dated the 22nd of 
December, 1817, executed by one Lallu and 
his son, Mahabir, in favour of the defendant- 
appellant. The consideration for the 
transaction of the mortgage was a sum of 
Rs. 2,500 and the property mortgaged was 
a shop No. 37 situate in Bazar Lalganj, 
hamlet of Datauli, Pargana Dalmau, in the 
District of Rae Bareli. It is now agreed 
that the property in suit was the ancestral 
joint property of a Hindu family of which 
the members were Lallu, his son, Mahabir, 
and Mahabir’sson, Mahadeo. Mahabir has 
since died. On the 3lst of August, 1925, 
Lallu sold the premises mortgaged to the 
plaintiff-respondent under a deed of sale 
of that date. The deed was executed by 
Lallu on his own behalf and alscin the 
capacity of a guardian of his minor grand- 
son, Mahadeo. 

EaThe Courts belowhave decreed redemp- 
tino on payment of a sum of Rs. 1,030. As 
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to the rest of the mortgage money, the same 
Courts have held that it was not proved by 
the defendant thet it was borrowed by the 
mortgagors for any legal necessity which 
could have the effect of validating the 
alienation of joint family property. 

On the terms of the mortgage the mort- 
gagors were deprived oftheir right to 
redeem for a period of 30 years and on the 
expiry of that period the right was let out 
for a term of one year only. In the event 
of default on the expiry of the 3lst year 
the mortgagee had the right to foreclose. 
Farther, the mortgagee obtained authority 
under the covenants contained in the deed 
of mortgage to spend money on new 
constructions of the mortgaged premises. 
The limits of the expenditure on the new 
constructions, if any, were not prescribed, 
The mortgagors undertook to re-pay the 
value of the new construction with 2 per 
cent. per mensem interest at the time of 
redemption. In respect of these conditions 
of the mortgage the objection taken by the 
plaintiff-respondent was two-fold: (1) That 
they constitute a clog on the equity of 
redemption and (2) having regard to the 
mortgaged property being a joint Hindu 
family property the mortgagors were not 
Justified in borrowing money on such 
conditions. The re-joinder by the defendant 
was that the plaintiff being merely a 
purchaser of the equity of redemption was 
not entitled to raise these grounds of attack 
against the mortgage in suit and that, 
in any case ,the terms of the mortgage do 
not amount to a fetter on the equity of 
redemption and that there was a presump- 
tion of the existence of legal necessity in 
the circumstances of this case. 

Every one of the above points has been 
decided by the Oourt below in favour of 
the plaintiff-respondent and in the appeal 
before us the judgment of the lower 
Appellate Court was challenged on three 
main grounds: 

(1) That the plaintiff was not entitled to 
raise the pleas on which he has succeeded 
in the Courts below; (2) that there was no 
clog on the equity of redemption in the 
covenants contained in the mortgage in 
suit and (8) that legal necessity for the 
consideration of the mortgage as well as 
for its terms should be presumed in the 
circumstances of the case. 

We propose to dismiss this appeal by 
deciding the firstand the third grounds 
against the appellant. 
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As to the first ground, we have come to 
the conclusion that the covenants contained 
in the mortgage, on which the plaintiff 
relies in support of his case, are covenants 
running with the mortgaged property. 
Indeed they constitute the mortgagee’s 
title to hold the land in possession in the 
character of a mortgagee. This being so, 
we see no ground why these pleas should 
not. be open to the person such as the 
plaintif who has lawfully acquired title by 
the conveyance in his favour to the 
mortgaged property. 

As to the third ground, we are of opinion 
that there is no room left in the circum- 
stances of the case for making any 
presumption in favour of the mortgagee 
as to the existence of legal necessity in 
respect of a portion of the mortgage 
money and in respect of the terms 
of the mortgage. It is true that the 
mortgage in suit was effected by the only 
two adult members of the family andif the 
matters had rested there, aid from presump- 
tion in favour of the mortgagee might have 
been invoked, But the mortgagee's positive 
case as disclosed in the evidence is that the 
sum of Rs. 1,400, which was paidin cash 
by the mortgagee to the mortgagors, was 
borrowed by the latter for the purpose of 
carrying on the business of selling grain 
This case of the mortgagee has been 
negatived by the Courts below as a false 
case and we in second appeal have no 
power to decide otherwise. 

As to the covenants in the deed of 
mortgage, it is impossible again to raise 
any presumption of validity in respect of 
them. The prior mortgage, for the 
redemption of which over Rs. 1,600 was 
left with the mortgagee, had not matured 
for redemption. It had a period of seven 
years to run before a claim for redemption 
could be made. Obviously the pressure 
to borrow, therefore, could not be attributed 
to the fact that a prior mortgage was an 
incumbrance which the mortgagors reason- 
ably intended to wipe off by borrowing 
afresh. The covenants in the mortgage in 
question postponing redemption for a 
period of 30 years certain and authorising 
the mortgagee tospend as miuch money as 
he chose over new constructions of the 
mortgaged premises, which money may 
far exceed the value of the mortgaged 
property, and entitling the mortgagee to 
claim interest on the money so spent at the 
rate of 24 percent. per annum with the 
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compelling obligation on the mortgagor 
to keep the interest running for a period 
of 30 years arecnthe face of them hard 
and unconscionable. In these circum- 


stances it was the obvious duty of the 


mortgagee to satisfy the Gourt by the proof 
of the fact that the mortgagors were 
pressed by some necessity justifiable in the 
eyes of the Hindu Law to borrow money 
on such terms. This rule of onus on a 
mortgagee is a settled rule of law. In this 
connection reference may be made to 
Nawab Nazir Begam v. Rao Raghunath (1) 
and Ram Bujhawan Prosad Singh v, Nathu 
Ram(2). There is ne such proof forthcom- 
ing in the present case. The lower Appellate 
Court very pertinently observes that 
the defendant-mortgagee has not come into 
the witness-box to support the case of 
legal necessity. 

The result is that the appeal fails and 
is dismissed with costs, 

A. Appeal dismissed. 
> (1) 50 Ind. Oas. 434; 46 I. A. 145: 41 A. 571; 17 A, 
L. J. 591; 36 M. L. J. 521; 230. W. N. 700; 21 Bom. 
L. R. 484; 28 M. L. T. 40; 30 C L. J. 86; (1919) M. 
W.N. 498; 1 U.P. L.R. (P. 0.) 49; 11L, W. 188 


P. 0.). 
: (2) A Ind. Cas. 933; 50 I. A. 14; 2 Pat. 285; A. I R. 
1923 P. O. 37;4 P.L. T. 29; 32 M. L. T. 129; 44 M. 
. J. 615; 25 Bom. L. R, 568; (1923) M. W. N. 382; 38 
O. L. J. 25; 18 L. W.767; 1 Pat. L. R. 445; 28 0. W, 


N. 446 (P. 0), 
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MADRAS HIGH COURT. 
Oiyin Mreoattanzous PETITION No, 2106 
oF 1928. 
June 5, 1928. 
Present:—Mr Justice Ramesam, 
J UMNA. BAIL—PLaINTIFF— 
PETITIONER 
VETSUS 
S. Ru. M. Ru. RAMANATHAN 
OCHETTIAR REPRESENTED BY GUARDIAN 
` ad litem MUTHAYEH AQHI alias: 
CHITTAL AOHI AND aNoTHER— 
Drrenpants—REsPONDENTS, 
Letters Patent (Mad), el. 18—Government of 
- India Act (5 & 6 Geo. V, c. 61), s. 10?—Power of Vaca- 
- thon Judge to grant relief on interlocutory applications 
where main proceeding is not before High Court— 
Procedure where no suit has been filed and where 
suit is pending before Moffussil Court closed for 


holidays. , 

A Vacation Judge of the High Court has no power 
to grant relief on an interlocutory nature where the 
main proceeding itself isnot pending in the High 
Court. [p, 413, col. 1.], 
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There isno provision of law by which the High 
Court can in the first instance receive a plaint 
which ought to be filed in some inferior Court 
within the Presidency which has been closed for the 
summer vacation, and pass orders pending the disposal 
of such suit. Neither r. 4 of the Appellate Side 
Rules nor cl. 13 of the Letters Patent nor s 107 of the 
Government of India Act, enables the High Court 
to exercise such a power. [ibid,] f 

Where the main suit or proceeding is pending 
before the Moffussil Court which has been closed 
for vacation, and an application of an interlocutory 
nature is made therein before the High Oourt, the 
petition in the High Court must on the face of it 
apply for a transfer of the suit inthe Moffussil Court 
temporarily tothe Oourt on its Original Side, then 
ask for the relief and then apply for re-transfer of 
the whole proceedings to the Original Court. In 
respect of Court-fees and other matters it must 
comply with the provisions of law dealing with all 
such prayers, and even thenitis a question whether 
the urgency is such that the above mentioned form 
= procedure should be gone through, [p. 413, col. 


‘Petition for issue of an injunction re- 
straining the defendants Nos. 16 and 17 
from taking possession of cretion pro- 
perties in 0.8. No. 101 of 1925 on the 
file of the Court of the Subordinate Judge, 
Trichinopoly, pending disposal of suit 
(O. S. No. 101 of 1925). 

Mr. T. R. Venkatarama Sastriar for Mr, 
K.S. Sankara Ayyar, for the Petitioner, 

Mr. T. M. Krishnaswami Ayyar,for Mr. 
M. Subbaraya Ayyar, for the Respondents, 


ORDER.—This and several petitiong 
of similar nature have come up before 
me as Vacation Judge. In all these I 
raised the question of jurisdiction. The 
matters that haveso come up before me 
andin which I entertain doubts as to 
jurisdiction may be divided into two 
groups: (1) cases in which thereis no pend- 
ing proceeding anywhere in the Presidency. 
For the first time a plaint which ought 
to be filed ina Moffussil Oourt—a District 
Munsit’s Oourt, Subordinate Judge's Court 
or District Oourt, or an appeal or a 
original petition but which could not be 
filed there as that Court is closed, is sought 
to be filed here and an order is sought 
from the High Court in the nature of an 
injunction restraining the defendant from 
doing something. The High Court is ex- 
pected to transmit the plaint, and the other 
papers to the Oourt where it ought to 
have been filed on the expiry of its vacation, 
(2) cases in which there is a proceeding 
pending in some of the lower Courts either 
a original suit or an appeal pending in 
an Appellate Court (not the High Court) 


-and a party wishes to obtain an inter- 
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locutory order. In either case, pending the 
main proceeding the party desiring to 
obtain an interlocutory order finds that 
he cannot obtain such an order because 
the Court is closed and, therefore, seeks 
to obtain it in the High Court. I may 
observe thatin both the above cases there 


is no main proceeding pending in the. 


High Court. The question is whether the 
High Oourt has got jurisidiction to pass 
any ordersin those cases. 

One ofthe provisions of law referred 
to by the learned Vakil forthe petitioner 
who argued the matter bafore me is cl. 13 
of the Letters Patent. That clause enables 
the High Court to remove any suit pending 
in any Oourt within the Presidency to 
its own file. This clause does not help 
the first group of cases. How far it will 
help the second group will be discussed 
later on. Olause 17 of the Letters Patent 
gives to the High Oourt the jurisdiction 
which the Supreme Court ý possesses over 
the persons and estates fof infants, idiots 
and lunatics within the whole Presidency. 
This clause does not help the two groups 
of cases: under discussion. Olause 34 
relates to testamentary and intestate 
jurisdiction within the whole Presidency. 
That also does not help the two groups 
of cases now under discussion. Similarly 
cl. 35 relates to matrimonial jurisdiction 
. in the whole Presidency. The result isl 
do not find any provision of law by which 
the High Court can in the first instance 
receive a plaint which ought to be filed 
in some inferior Oourt within the Presi- 
dency and pass orders pending the dis- 
posal of the suit. It may be that the 
High Court has concurrent jurisdiction 
along with the City Civil Court and the 
Smail Qauses Courts within the limits of 
the Ordinary Original Oivil Jurisdiction, 
and in respect of suits arising within that 
area the matter may be different. But I 
am now dealing with matters that have 
arisen outside the Ordinary Original Civil 
Jurisdiction of the High Court. This is 
the view taken by Seshagiri Aiyar, J., in 
CO. M, P. No. 1498 of 1919. In that case, the 
petitioner sought to filein the High Court 
a plaint which ought to have been filed 
ordinarily inthe District Munsif’s Court 
ef Dindigul and prayed for a temporary 
injunction, His Lordship held that neither 
r.4 of the Appellate Side Rules nor el. 13 
of the Letters Patent nor s. 107 of the 
Government of India Act can help the 
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plaintif in the matter, He also pointed 
out, and I agree with his observation, that 
5. 498 of the Criminal Procedure Code 
gives power to the High Court to grant 
bail in sases pending anywhere in the 
Presidency, and the analogy based on that 
consideration cannot help the petitioner. 
This disposes of the first group of cases 
mentioned above. In all these cases my 
order is that the plaints and petitions 
shall be returned to be presented to the 
proper Courts, 

I now come to the second group of 


cases. Oivil Miscellaneous Petition No, 
2106 falls under this group. As a 
suit had been filed in the Sub-Court 


of Trichinopoly and because the Sub-Court 
is closedthe application is made for an 
injunction. In this groupit may be that 
the High Court can get seisin over the 
whole case pending before a Subordinate 
Court by transferring the case to itself 
under cl. 13 of the Letters Patent and 
can then deal with the matter. In so 
doing the High Court can pass an inter- 
locutory order either granting injunction 
or some other relief. But it has been 
held in Sreenivasier v. Balakrishna Devai 
(1) that the application for the transfer of 
@ suit in a Moffussil Court to the High 
Court must be made in the Original Side 
and, therefore, the procedure taken by the 
petitioner for obtaining an urgent order in 
the High Court must conform to this 
principle, 4. e, it must involve as a part 
of the steps taken an application to trans- 
fer the suit itself tothe Original Side of 
the High Court. It may be that at the 
termination of the proceeding in the High 
Court thesuit isintended to be re-transferred 
and the process of transfer and ‘re-transfer 
is not actually intended to be gone through, 
but even then the step taken must on 
the face of it necessarily conform to the 
form of going through these two steps, 
The petition in the High Court must on 
the face of it apply for a transfer of a 
suit in the Moffussil Court temporarily 
to this Oourt, thenask for an injunction 
and then apply for re-transfer of the whole 
proceedings to the Original Oourt. In 
respect of Oourt-fees and other matters 
it must comply with the provisions of 
law dealing with all such prayers and 
even then it is a question whether the 
urgency is such that the above mentioned 


(1) 13 Ind, Oas. 860; 22 M, L. J. 187; (1912) M, W, N 
130 1 M. D. T, 159, ' ARMEN 
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form of procedure should be gone through. 
In the present’case I do not think that 
the matter is so urgent as to make it 
necessary for me to go through the above 
forms. The result is the petition is dis- 
missed with costs. 


YV. N. V. Petition dismissed, 


OUDH CHIEF COURT. 
Szoonp OrvıL APPEaL No. 356 or 1927. 
January 10, 1928. 
Present :—Mr. Justice Pullan. 
Chaudhri AHMAD SHAHJI AND orTamRE— 
DEFENDANTS—ÅPPELLANTS 
versus 
Chaudhri JAMAL AHMAD AND oraERs— 
PLAINTIFFS— RESPONDENTS. 


Evidence Act (I of 1872), s. 82—Receipt executed 
by deceased person—Recital as to ownership of 


adjacent property, admissibility of. . 

Recitals in a receipt executed by a deceased person 
relating to the ownership of a property adjacent to 
the properties in respect of which the receipt is 
executed, are admissible in evidence to prove the 
ownership of the said property under s. 32 of the 


Evidence Act. [p. 414, col. 2.] 
‘Abdul Ali v. Rejan Ali (1) and Saraj Kumar 


Acherji Chowdhury v. Umed Ali Howladar (2), dis- 


tinguished. i 
Second appeal against an order of the Sub- 


Judge, Unao, dated the 22nd August, 1927, 
reversing that ofthe Munsif, Safipur at Unao, 
dated the 30th September, 1926. 

Mr. Zahur Ahmad, for the Appellants. 

Messrs. Ali Mohammad and Hakim- 
uddin Siddiqi, for the Respondents. 

JUDGMENT. —These two appeals have 
been preferred against the judgment of 
the Subordinate Judge of Unao who modi- 
fied a decision of the Munsif of Safipur 
in a case brought by certain persons for 
a share of property which is admittedly 
in the possession of their two uncles. 
The first Oourt decreed the suit for four 
items of property and dismissed the suit for 
the remainingfour, holding that in respect 
of these items plaintiffs had not proved 
their right to a share. The Appellate Court 
went through each item and decided that 
all of them belonged either to the grand- 
father or the great-uncle of the plaintiffs 
and that the plaintiffs were, therefore, 
entitled to a share in each and every item, 
Prima facie these are pure findings of fact 
and it has lain heavily upon the appellants 
to show how they can be challenged in 
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second appeal. The first five grounds of 
appeal all allege that there was no legal 
evidence on the record to justify the find- 
ing and this is the point which has been 
pressed for my consideration. The oth, 7th, 
8th and 9th grounds of appeal have not 
been pressed and I shall consider the ‘bear- 
ing of the 10th ground of appeal later. 
The objection raised to the finding of 
the lower Appellate Court as to the first 
item is that’ the Court relied upon a re- 
ceipt executed by one Muhammad Taqi 
who was a cousin of the parties and is 


. now deceased in which he gave the bound- 


ries of an adjacent plot and stated that 
one of the boundaries was the diwankhana 
of Imdad Rasool. The lower Court finds 
and I cannot contest the finding that this 
refers to the plotin Suit No. 658, but I 
am asked to consider that the receipt in 
question is not admissible in evidence on 
the authority of the Oslcutta High Oourt 
as expressed in two rulings. Abdul Ali 
v. Rejan Ali (|), Saraj Kumar Acherji ` 
Chowdhury v. Umed Ali Howladar (2), 16 
appears from these rulings that the Cal- 
cutta High Court has not always main- 
tained the same opinion on this question, 
but apart from that, there is an inherent 
difficulty in applying either of these rul- 
ings to the present case because they are 
rulings based on s. 13 of the Indian Evi- 
dence Act, which lays down what facts are 
relevant where the question is as to the 
existence of anyright orcustom. No such 
question arises in the present case, and 
I am unable to apply principles which 
are laid down for guidance in cases which 
fall under s. 13 of the Indian Evidence 
Act to cases like the present. where all 
that the document is required to prove 
is the reputed ownership of a certain 
property. In my opinion such a docu- 
ment as this is admissible in evidence 
under s. 32 of the Evidence Act. It is 
a statement made by a deceased person 
in the ordinary course of business and it 
consists of an acknowledgment written or 
signed by him of the receipt cf money. 
It may be that it is a weak piece of evi- 
dence but it is admissible and even if 
the finding of the Oourt below were bas- 
ed entirely on that document I could not 
hold that it was based on inadmissible 
evidence. But besides this document there 
(1) 21 Ind. Gas, 618; 19 O. W. N, 468. 
. (2) 63 Ind. Oas. 954; 25 O. W. N. 1022; 35 O. L. J. 19; 
A, I. R. 1922 Qal. 251, 
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is other evidence on which the Court re- 
lies, namely, the statement of witnesses. 
16 is true that the first Oourt disbelieved 
“the plaintiffs’ witnesses but the lower Ap- 
pellate Court nowhere says that he shar- 
ed that view and he mentions, without 
adverse comment, the fact that two of the 
plaintiffs’ grandfather used to sit and hold 
his wrestling bouts on this ground. 1 
must hold, therefore, that the finding of 
the lower Appellate Oourt as to this 
house is a finding of fact based on legal 
evidenceand one which cannot be challeng- 
ed in second appeal. 

Two other findings are seriously contest- 
ed. First the finding as to the second 
item plots Nos. 659 to 661, and secondly 
the finding as to the fourth item which 
is plot No. 180. In his finding on the 
second item the lower Appellate Court has 
made certain observations whichI cannot 
understand; in particular hesays “thus the 
possession of defendant No. 1 during the 
lifetime of his father Imdad Rasool was 
possession of Imdad."” I do not see how 
this follows from the preceding 
sentence and in general I can see no 
reason why an adult Muhammadan should 
not possess land on his own account in 
the lifetime of his father. I find that 
the platntiffs’ witnesses have stated that 
an old room of Imdad Rasool existed on 
these plots and only fell down four or 
five years ago when it was re-built by 
the defendant. As the lower Appellate 
Court took into account the plaintiffs’ wit- 
nesses in regard to the firat item it may 
be presumed that he did not reject them 
entirely in regard to the other items, and 
in this case too he has further used the 
evidenee of one of the defendant’s witnesses 
which he interprets to mean that the de- 
fendant’s father was actually in posses- 
sion of this plot. Although the finding 
of the Court below is unsatisfactory in 
form I am not prepared to find that it 
is not based on legal evidence and as it 
is certainly a finding of fact Iam not pre- 
pared to interfere with it in second appeal. 

The finding on item No, 4 which is plot 
No, 180 is also one to which I might very 
well take exception if I wera sitting as 
a Oourt of first appeal. This plot is 
known as Mangal Bazar and the house 
on it belonged to a certain Chandi Lodh. 
There is documentary evidence to which 
the lower Court pays no attention that 
the market rights belonged to a certain 
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Qurban Ali as far back as the year 1867 
and that he shared them with a certain 
Farzand Ali. The defendant alleges, 
though he cannot prove, that he obtained 
the rightsof Farzand Ali's widow over 
the plot and the evidence that the plot ever 
belonged to Imdad Rasool is hardly con- 
vincing. Here too it must be supposed 
that the lower Appellate Court had before 
him the evidence of the plaintiffs’ 
witnesses but he seems to have based his 
conclusion principally on the statement 
of Sajjad Husain who is one of the de- 
fendant’s witnesses, in particular that part 
of his cross-examination in which he stat- 
ed that defendant No. 1 was in posses- 
sion of Mangal Bazar inthe lifetime of 
his father “because the latter was an 
old man and that when he could not set- 
tle disputes as to this bazar his father 
used to settle them”, Undoubtedly this 
statement suggests that the defendant 
was in possession of the plot as an agent 
for his father and the finding of the lower 
Appellate Court that Imdad Rasool wag 
really in possession of Mangal Bazar is 
like the other findings of fact based on 
legal evidence and one which I cannot 
reverse in second appeal. 

There remains only the last ground of 
appeal which as framed appears to be a 
plea of equity, although the learned Pleader 
has attempted to revive in this form a 
plea of acquiescence which he dropped 
in the Court below. The plea is that the 
Court below erred in giving a decree for 
joint possession over the plots Nos. 658 to 
661 in spite of the proved fact that the 
defendant-appellants had erected houses 
thereon at considerable cost without objec- 
tion on the part of the plaintifis-respondents] 
Now the plea of acquiescence was, as | 
have stated, dropped in the Court below 
and, therefore, the fact that the plaint- 
iffs-respondents made no objection to these 
constructions is not now relevant, The pos- 
session of the defendants, who are, as 1 
have stated, uncles of the plaintiffs, in pro- 
perty which descended from their common 
ancestor must be regarded as possession 
on behalf of the whole family and I can- 
not myself see how any other decree can 
be given than adecree for joint posses- 
sion. What this implies must be decided 
in the Execution Oourt. 

For these reasons I dismiss these appeals 
with costs. 


A, l Appeals dismissed, 
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. MADRAS HIGH COURT. 
Oivin Revision Petition No. 1645 or 1927. 
July 23, 1928. 

Present :—Mr, Justice Pakenham Walsh. 
MUTHUKRISHNA PILLAI AND ANOTHER 
DarenpaNts—PETITIONERS 

: VETBUS 
AYYASWAMI1IYER—P.aintirr— 
RESPONDENT. 

Small Cause Courts (Attachment lof Immoveable 
Property) Act (I of 1926), whether retrospective— 
Interim order of attachment issued prior to Act—Order 
absolute after Act came into force, legality of. 

The Small Cause Courts (Attachment of Immove- 
able Property) Act, I of 1926, being only an ex- 
planatory Act passed with reference to the conflict- 
ing views which had been taken as to the power of 
a Small: Cause Court to attach immoveable proper- 
ties before judgment, is retrospective, 

Where an interim order for attachment of immove- 
able property was- passed before the Act came into 


force, and was made absolute after the Act was 
passed : 


Held, that the order absolute was beyond the powers 
of the Court to pass. 

The right to apply for attachment isnot a vested 
right but only a processual right, 


Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise the order 
of the District Court of East Tanjore at 
Negapatam, dated the 27th September, 
1927,in A. S. No. 34 of 1927, preferred 
against that of the Oourt of the Dis- 
trict Munsif, Shiyali, in E. P, No. 565 of 
1926, in S. O. 8. No, 1099 of 1925 on the 
file of the Court of the Subordinate Judge, 
Mayavaram: 

Mr. C. A. Seshagiri Sastri, 
Petitioners. 

Mr. C.V.Athmanathan, for the Respondent, 
' JUDGMENT.—In my opinion the 
Court of first instance is clearly right in 
ita view of the law, An interim order of 
attachment of 2nd defendant's immoveable 
property before judgment was passed on 
15th January, 1926, and the attachment 
was made absolute when the decree was 
passed’ on 30th March, 1926. Meanwhile 


for the 


Act I of 1926 had come into force on 24th- 


February, 1916. This was an explanatory 
Act, passed with reference to the conflict- 
ing views which had been taken as to the 
power of a Small Oause Court to attach 
immoveable properties before judgment, 
By that Act to O. XXXVI, r. 12 of the 
Code of Civil Procedure was added another 
1,138 declaring that Small Cause Court had 
no such powers. There is no dispute, 
therefore, that when the attachment order 
in this case was made absolute on 30th 
March, 1926, it was an order beyond the 
powers of the Court to pass, 
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Act I of 1926 being a declaratory Act 
the usual presumption that an ‘Act is not 
retrospective does not apply [vide Attorney- 
General v. Dussley (1)] vide also Mohammadi 
Bibi v. Kashi Upadhya (2). Moreover, 
even otherwise a right to apply for attach- 
ment is, I agree with the learned District 
Munsif a processual right, and as he puts 
it, a privilege whose exercise depends 


‘entirely on the discretion of the Court. 


The learned Appellate Judge has, in my 
opinion, taken a wrong view in saying that 
Act I of1926 took away any jurisdiction 
which the Small Qause Court had before. 
There is absolutely nothing repealed by the 
Act. As a new:rulehad to be added to resolve 
the disputed point, it had, of course, to be 
called an amending Act as well as an 
explanatory Act. 1 disagree with the 
views expressed in para. 8 of his judgment 
that “the power possessed by a Oourt to 
order attachment before judgment was 
expressly taken away and repealed,” and 
that “Act I of 192615 a repealing Actas 
well as an amending Act.” 

The Madras High Court had no doubt 
held in Kothandarama Chettiar v, Anna- 
malai Pillai (3) that a Small Cause Court 
had such powers. There had been con- 
flicting decisions in the Oaleutta High 
Court and finally it was held bya Fall 
Bench there that while a Small Qause 
Court could pass the order for attachment, 
it could not execute it. To declare the law 
on the point Act I of 1926 was passed. 
Its effect is thatthe view taken in Kothanda- 
rama Chettiar v. Annamalai Pillai 
(3) wasbadin law. To argue that such 
a view created rights is not permissible, 
A Court does not create rights by such a 
decision but merely states its view as to 
the rights possessed by persons or Courts, 
Vedavalli Narasiah.v. Mangamma (4) 
quoted for respondent has no application 
to a case like this and in fact is against him 
in so far as it lays down that Acts relating 
to procedure are retrospective, 

The petition must be allowed with costs. 
The order of the Appellate Court is set 
aside and that of the Original Court re- 
stored, 

vV N.V. Petition allowed. 

(1) Oraies on Statute Law, p. 336, 3rd Ed. 

(2) 96 Ind. Cas, 775; A. I. R. 1926 All. 725, 

(3) 87 Ind. Oas. 399; 48 M. 488; (1925) M. W.N. 
R 48 M. L, J. 406; A. I, R. 1925 Mad. 589; 22 L, W. 


3. 
(4) 27 M, 538; 14 M, L, J, 340, 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
ORIMINAL Revision No. 776 or 1927. 
July 10, 1928. 
Present :—Mr. Justice Sulaiman, Acting 
Chief Justice, Mr, Justice Boys, 

Mr. Justice Banerji, Mr. Justice Kendall 
and Mr. Justice Weir. 
EMPEROR—AppLicant 

versus 


PHUCHAT AND ANGOTHER— OPPOSITE PARTIES. 
Criminal Procedure Code (Act V of 1898), s. 109, 
cls, (a) (b)—Person not concealing fact of his presence 
within jurisdiction but concealing himself for com- 
mitteng offence—Security proceedings, legality of— 
‘Is taking’, ‘cannot give a satisfactory account of 
himself’, meanings of—‘Within the local limits of 
jurisdiction’, whether qualifies ‘presence’ or ‘conceal’ — 
Concealment, whether should be continuous. 


Certain persons were found on a dark night at 
about midnight ina mango grove outside the abadi 
of a village with housebreaking implements and 
when challenged by the constables tried to run 
away and on being caught, they first gave in- 
correct names and false addresses in order to hide 
their identities. They were residents of the sub- 
division in which they were found: 

Held, Per Sulaiman, Actg. C. J., and Kendall and 
Weir, JJ., (Boys and Banerji, JJ., dissenting), that 
the case fell within sub-cl. (a) ofs. 109 of the Code 
of Criminal Procedure and justified the initiation of 
preceedings for taking security from the suspected 
persons. [p. 422, col, l; p. 428, col. 1; p. 482, col. 1.] 

Per Boys and Kendall, JJ. (Sulaiman, Actg. C. J. 
contra and Wier, J., dubitante.)—The facts fell 
within the purview of sub-cl. (b) of s. 109 of the Code. 
[p. 428, cols, 1 & 2.] + 
Per Sulaiman, Actg. C. J, and Kendall and Weir, JJ., 
~The expression “within the local limits of such 
Magistrates jurisdiction” in s. 109 (a), Criminal 
Procedure Code, is an adverbial clause modifying 
the word ‘conceal’ and not an adjectival clause 
qualifying the noun ‘presence’, and on a correct 
interpetation of the section if aman is taking pre- 
cautions anywhere in order to conceal his presence, 
and that concealing is to be effected within the 
jurisdiction of a Magistrate who receives the in- 
formation, such Magistrate has power to demand 
security even though the residence of the person 
informed against within the jurisdiction is well- 
known. [p. 419, col. 2; p. 420, col. 1.) 

Per Sulaiman, Actg, CU, J.—The expression ‘is taking’ 
in s. 109 (a) of the Gode is comprehensive enough 
to cover the expressions ‘has taken’ or ‘has been 
taking’ and no time limit can be put on the taking 
of precautions. In every case it would bea ques- 
tion offact whether the circumstances justify the 
inference that he has been taking precautions to 
conceal his presence and that there was the intention 
to commit an offence, [p. 420, col, 2.] 

Per Sulaiman, Acig. C. J.—The expression ‘cannot 
give a satisfactory account of himself’ in s.109 (b) 
of the Code, does not include mere inability to 
account for one’s presence at a particular place at 
a particular time. If a man proves that he is a 
resident of the neighbourhood, and isa man of sub- 
stance, he must be said to be able to give a satis- 
factory account of himself, although he is not able 
to, or does not, give any convincing explanation 
why ona particular dark night he was found prowling 
about in a lonely place. [p.420, col. 2; p. 421, col, 1.) 
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Per Boys and Banerji, JJ.—Section 109 (a) of the 
Code of Oriminal Procedure is only applicable 
where the person is concealing the fact that he is 
present within the local limits of the Magistrate's 
jurisdiction and is not applicable to a person who 
merely takes steps to conceal himself in the sense 
of concealing his presence in the way in whicha 
criminal conceals his presence when he goes in the 
dark or by a deserted road or by some other secret 
means to commit a crime.:[p. 423, col. 1; p. 428, col. 1.) 

Per Boys and Kendall, JJ., (Sulaiman, Actg.C d., 
contra.)—The expression “cannot give a satisfactory 
account of himself" in s, 109 (b), includes inability 
to explain his presence at a particular time and 
place where his presence at such time and place is 
suspicious, [p. 426, col. 2; p. 428, col, 2.] 

Per Weir, J.—It isnot the length of time during 
which the concealment lasts, but the object which 
prompts the concealment, that determines whether 
the concealment is, or is not, such as to come 
within the purview of s. 109 (a). [p. 431, col. 1.] 

Emperor v, Bhairon (1), overruled, 

Application forrevision on behalf of the 
Local Government against the order of 
the Sessions Judge, Benares dated 
the 4th June, 1927, setting aside that 
of the Sub-Divisional Magistrate, Benares. 

The Government-Advocate (Mr. U. 5, 
Bajpai), for the Crown, 

Dr. K. N. Malaviya and Mr. J. P. Kakkar, 


for the Opposite Parties. 


ORDER. 


Sulaiman, Acg. C. J.—The facts of 
this case have been clearly found by the 
Courts below and cannot be doubted. 
The Police received information that a 
number of persons were hiding themselyes 
ona dark night at about midnight in a 
mango grove outside the abadi of a vil- 
lage with a view to commit some offence. 
When the Police went to the grove they 
found four persons sitting there, who, on 
being challenged, tried to run away, They 
were chased and twoof them, the present 
accused, .were captured. They had house- 
breaking instruments (jemmies) with them. 
When caught they first gave wrong names 
and addresses, and then later on disclosed 
their real identities. They are residents of 
the same sub-division. They were called 
upon to show cause under s. 109, Oriminal 
Procedure Code. The Magistrate came to 
the conclusion that the case fell under 
s. 109, sub-cl. (a)and demanded security. 
The learned Sessions Judge, following the 
recent pronouncements of this Court, held 
that that sub section was inapplicable. The 
Government have accordingly filed arevi- 
sion from that order. 

In thecase of Emperor v. Bhairon (1) it 

(1) 97 Ind, Cas. 428; 49 A. 240; 27 Cr. L. J. 1116; 
i 7 A. 183 Or; A. I, R. 1927 All, 50; 25 A L. J, 
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was remarked thatitisan entire mistake 
to read that sub-clause as applying to any 
-person who takes steps to conceal himself 
in the sense of concealing his presence in 
the way in which a criminal conceals his 
presence, when he goes in the dark, or by 
a deserted road, orby some other secret 
means to commit a crime in his own neigh- 
bourhood ; that it was not intended to deal 
with anybody, eithera habitual resident or 
a person well-known inthe neighbourhood, 
trying to conceal himself, and that the 
offence contemplated is that ofa person, 
probably, though not necessarily, coming 
from outside the jurisdiction into the 
Magistrate's jurisdiction for some nefarious 
purpose, and taking precautions to conceal 
the fact that he is present in that jurisdic- 
tion. . 

This case was explained in the case of 
Emperor v. Himayatullah (2) and it was 
stated that Bhairon’s case (1) cannot be said 
to have laid down that a person must go 
into the district from a place quite outside, 
and that a person living within the terri- 
torial jurisdiction of a Magistrate who 
takes steps to conceal that he is there, 
namely, by removing himself from oné part 
to another and disguising his identity or 
hiding his person, may be within the sec- 
tion. 

Two arguments appear to have appealed 
to the learned Judges: Firstly, that the 
expression ‘‘ within the local limits ef such 
Magistrate’s jurisdiction’ is part of the 
predicate “to conceal his presence”; 
and secondly, that it is impossible 
to attribute to that expression a direc- 
tion as to the jurisdiction of the Magistrate 
over the offence, because, for that purpose 
the words would be superfiuous, the juris- 
diction being clearly established by other 
provisions, 

It will be convenient to consider the 
second argument first. Proceedings under 
s. 109 are preventive in their nature and 
do not relate to any substantive offence. 
Sections 5 and 177, which confer jurisdic- 
tion, deal with offences and are inappli- 
cable. No doubt under s, 12, sub-cl. (1) 
the local areas, within which Magis- 
trates have to exercise their powers, 
are defined by the Local Government and 
under s. 36 all Magistrates have the powers 
conferred upon them under the Third 
Schedule, and Sch, IIl, (No. 5) empowers a 


(2) 102 Ind. Cas. 503; 25 A. L, J. 679; 28 Cr. L.J. 
567; L, R, 8 A, 106 Or.; 8 A, I. Or. R, 102; A. I. R. 1927 
All, 592; 49 A. 844. 
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First Olass Magistrate to require security 
for good behaviour under s. 109. But if 
the territorial jurisdiction of the Magistrates 
over proceedings under Chap. VIIT had 
been separately fixed, there would have 
been no necessity to repeat similar expres- 
sions in all the relative sections. That 
expression occurs in s. 107, sub-s. (2) s. 108, 
s. 103 cls, (a) and (b) as well as s, 110. 
What is still noteworthy is thats. 107, 
sub-s, 2 expressly provides that proceedings 
shall not be taken unless the person inform- 
ed againstis within the local limits of such 
Magistrate’s jurisdiction. Had that provi- 
sion been already laid down by other sec- 
tions ofthe Act, there was no necessity to 
specify it there particularly. Similarly 
s. 108 emphasises the presence of the person 
within the local limits of the Magistrate's 
jurisdiction, who, within or without such 
limits, does the act mentioned therein, 


It seems to me that the repetition of 
that expression ins, 109, sub-cl. (a) was by 
no means superfluous, Its use was neces- 
sary to specify whether it is the Magistrate 
within whose jurisdiction the precautions 
are taken, or the Magistrate within whose 
jurisdiction the concealment is to be effect- 
ed, who should have power to demand 
security. Obviously it is the Magistrate last 
mentioned who is authorised. Had the 
intention been otherwise, the sub-section 
would have been worded as“ any person 
is withinthe jurisdiction............ „taking 
PreCRUtÍOnS.. oseere ee “The ordi- 
nary rule of grammar is that an adverb of 
placeshould refer to the nearest verb and 
not to theone more remote, 


To say that the expression “within the 
local limits of such Magistrate's jurisdic- 
tion” isa part of the predicate “ to conceal 
his presence,” is, I would say with great 
respect, using ambiguous language, inas- 
much as it does not clearly bring out the 
point which causes a difference ofopinion, 
namely, whether the expression isan adjec- 
tival clause qualifying the noun “ pre- 
sence”, oran adverb of place modifying 
the verb “to conceal”, Ifitis the former, 
it would mean concealing the fact of his 
being present inside the jurisdiction, while ` 
if it is the latter, it would mean that the 
act of concealing his presence must be 
within the jurisdiction. The former con- 
struction narrows considerably the scope of 
the sub-section, for which there seems to be 
no justification. In ordinary grammar an 
expression indicating a place is treated as 
an adverb of place modifying the nearest 
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verb in the sentence, and not asan adjective 
qualifying a substantive noun, 


It is clear that aman may be concealing his 
presence with a view tocommit an offence, 
and yet he may not be concealing the fact 
that heis within the jurisdiction of a 
Magistrate. A common illustration would 
be that of a person, who is known to be 
a resident ofa sub-division, and who sec- 
retly at night hides himself ina field close 
to a house with a view to commit burglary 
when the chaukidar falls asleep. He may 


continue this process night after night so” 


long as the opportunity does not offer 
itself to him. He is certainly concealing the 
fact of his presence inside the field, which 
is situated within the jurisdiction of the 
Magistrate and yet heis in no way con- 
cealing the fact that he is present within 
the jurisdiction. On theother hand if the 
concealment of a man's presence isin a 
part of a larger area, there is undoubtedly 
a concealment in the larger area also. 


_ I concede that the expression “conceal- 
ing his presence” is not identical with 
concealing himself. Aman may not conceal 
his presence at a place and yet he may 
conceal his identity, For instance, a man 
well-known as Sir John Wilson, may go 
toa new place where nobody recognises 
him and may put up at a fashionable 
hotel under the’ name Mr. Wilson. He 
cannot be said to be “concealing his 
presence”, though he is without doubt 


“concealing his identity”. On the other 


hand the giving out ofa false name by a 
man In conjunction with othercircumstances 
for example, whenhe disguises himself, 
or hides himself, or when it is his duty 
todisclose his identity, or absence from 
residence, as in the caseof criminals ordered 
to notify their residence under s. 563, 
Criminal Procedure Oode, may amount to 
- concealing his presence”, 


To put a narrow construction on the 
section would make it practically useless 
except In cases where persons come from 
outside the jurisdiction, So long asa 
criminal leads noone to believe that he 
has left his residence, he would be quite 
safe in concealing his presence as much 
as he likes. As a matter of practice 
criminals under surveillance, who go from 
place to place, generally take good care 
to report their arrivals at the Police Stations 
except when they go out at night for the 
purpose of committing an offence 
during that night, On this narrow 
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construction the only conceivable case 
possible,’ to which the sub-section 
would be applicable to people residing 
within the jurisdiction, would ba when a 
man has left his known residence without 
intimation and has moved to another place 
within the same jurisdiction and is in 
hiding there. Such cases are rare, and 
when they do occur, the intention is not 
so much to commit an offence, as to avoid 
arrest. Thus for practical purposes the 
sub-section would be useless so far as 
criminals living within the jurisdiction are 
concerned. Indeed in Himayatullah’s 
case (2) it was remarked that a man, who 
is deliberately preparing tocommit a 
burglary and when caught by the 
Police admits his intention cannot be 
dealt with under the provisions of the 
section. The commonest form of cases is when 
criminals from one village go secretly at 
night to another village and remain in 
hiding in the Louse of a comrade inorder 
to go out later at night and commit 
burglary. On the narrow view of the sec- 
tion such persons could continue the process 
night after night with impunity. Another 
difficulty would be that the Police cannot 
always keep an eye on all the citizens every 
day and find out their whereabouts. Bo 
long, therefore, as the Police have not 
become aware that a particular individual 
has left his house, and are not led to believe 
that he has left the jurisdiction, he 
can conceal his presence with a view to 
commit an offence without any fear. 

Another extraordinary result would 
follow from the limited construction in the 
following way. A thief maycome from one 
sub division and conceal his presence in 
another sub-division. He is obviously 
concealing the fact of his presence within 
the jurisdiction of the Sub-Divisional 
Magistrate in charge of the second sub- 
division and can be tried by him; but as 
the jurisdiction of the District Magistrate 
extends over the whole district the man 
is not concealing the fact of his presence 
within the jurisdiction of the District 
Magistrate that is, his presence within sthe 
district. He has never intended to lead any 
one to believe that he has left the dis- 
trict itself. The District Magistrate would, 
therefore, not have power to try him although 
the Sub-Divisional Magistrate would. In 
my opinion ifa person is concealing his 
presence in a part of the territoriallimits of 
the jurisdiction he is necessarily conceal- 
ans his presence within that jurisdiction 
algo, 
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I, therefore, think thatif a man is taking 
precautions anywherein orderto conceal his 
presence, and that concealing is to be effect- 
ed within the jurisdiction ofa Magistrate 
who receives the information, such Magis- 
trate has power to demand security even 
though the residence of the person in- 
formed against within the jurisdiction is 
well-known. 

Now remains the argument which has 
found favour with the Oalcutta High 
Court, namely, that the act comtemplated 
by the sub-section is one which is con- 
tinuous and not a momentary one. In the 
case of Reshu Kabiraj v, Emperor (3) Sham- 
sul Huda, J., considered that cl. (a) 
referred to a continuous act and did not 
apply toa case where there wasa momen- 
tary effort at concealment to avoid detec- 
tion or arrest, Indeed he went to the length 
of saying that cl. (a) cannot apply to 
the case of a person brought under arrest, 
as such person cannot be said to be tak- 
ing precautions, to conceal his presence. 
Another Bench of the same High Court 
accepted that view, holding that the clause 
did not apply toa case where thereis a 
momentary effort at concealment to avoid 
detection or arrest [Sheikh Piru v. Emperor 


Taking the language of the sub-section 
literally, one might at first sight think that 
the taking of precautions should continue 
till the time when the information is 
received, but a too literal interpretation 
would lead to an absurd result, In view 
of the other provisions of the Act it is 
clear that such a narrow construction can- 
not be accepted. Section 55, sub-cl. (1) (a) 
authorises a Police Officer to arrest any 
person “found ” taking precautions to con- 
ceal his presence within the local limits 
of his Police Station under circumstances 
which afford reason to believe that he is 
taking such precautions with a view to com- 
mit a cognizable offence. Section 60 requires 
the officer to produce the person before 
a Magistrate without necessary delay. We 
also find that a person who may be ordered 
to show cause under s. 109 may actually 
be present in Court (s. 113), or may -be 
in the custody of a Police Officer (s. 114), 
Similarly s. 117 allows the order to show 
cause being made against a person who is 
present in Oourt or who is brought before 


(3) 41 Ind. Cas, 649; 27 C, L. J. 382; 18 Cr, L, J. 825; 
22 C. W. N. 163, 

(4) 86 Ind. Cas. 666; 41 C.L. J. 142; A, I. R. 1925 
Cal, 616; 26 Cr, L, J, 842.8 
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a Magistrate. It is thus clear that the 
sub-section cannot be interpreted too 
literally so as to necessitate the continu- 
ance of taking precautions till the informa- 
tion is received by the Magistrate, 

I must concede that the use of the 
present continuous tense “is taking” is 
unhappy. But I have no doubt that it 
is intended to be comprehensive enough 
to cover the present perfect tense ‘has 
taken” or “has been taking.” The diffi- 
culty in holding that it is not a momentary 
but a continuous act that is contemplated, 
would be where to draw the line. Is the 
act continuous when it lasts for one hour, 
one night, one week or more?, Does it 
become continuous if it is repeated once, 
twice, thrice or more? Againa man may 
never conceal himself in the day time but 
may take precautions to conceal his presence 
night after night. Would the continuity 
be broken because there was no conceal- 
ment during the day?, Furthermore the 
section is a preventive section intended 
to frustrate the designs of a criminally 
minded person before they are carried out, 
If the idea of continuity were pushed far 
enough, an arrest at the very outset 
of the preparation would be impos- 
sible, as the Police would always have to 
wait till the designs have gone on for 
some time and haye been persisted, It 
seems to me that no time limit can be 
put on the taking of precautions. In every 
case it would be a question of fact whe- 
ther the circumstances justify the inference 
that he has been taking precautions to 
conceal his presence and that there was 
the intention to commit an offence, 

None of the Courts below have applied 
sub-s. (b). The learned Government 
Advocate also has not relied on this sub- 
section. In no reported case that 1 know 
of has it ever been held that if a man 
cannot explain his presence ata particular 
point of time or place, he is a person who 


-cannot give an account of himself within 


the meaning of this sub-section. Olause 
(a) uses the words “conceal his presence 
ete”. cl. (b) uses the expression “give 
an account of himself”, When two dis- | 
tinct words are used in the same section, 

the ordinary rule of construction is that 
they do not mean identically the same 
thing. I, therefore, do not think that the 
two words “presence” and “himself” are 
interchangeable, and that the inability 
to give an account of himself isthe exact 
equivalent of the omission totexplain his 
presence at a particular time and place, 
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The force of the word “ cannot” is also to 
indicate utter inability. It has not the same 
meaning as “does not” or “ did not.” 
If a man proves that he is a resident of 
the neighbourhood, and is a man of sub- 
stance, he must be said to be able to give 
a satisfactory account of himself, although 
he is not able to, or does not, give any 
convincing explanation why on a particular 
dark night he was found prowling about 
in a lonely place. . 

do not see any force in the argument 
that because under s. 54 (1) the Police can 
arrest any person having in his possession 
without lawful excuse an implement of 
housebreaking, therefore, such a man's case 
must fall under s. 109 (b) if it cannot fall 
under any other section. A man may be 
living openly at his residential house, he 
may have possession of an implement of 
housebreaking which he may keep in a 
box in the house, and he may fail to dis- 
charge the burden of proving that he has 
lawful excuse for keeping it. And yet I 
fail to see how such a man can be said 
not to .“give a satisfactory account of 
himself ”. 

If we give to the words “ give a satis- 
factory account of himself” the meaning 
‘explain what he was doing ”, or “explain 
his conduct” at any particular time or 
place, we would make its scope too wide. 
The section would become applicable to a 
man who doəs not leave his house, and 
as to whom there is no proof that he ig 
concealing his presence, and even no proof 
that he is making any preparation for 
committing a crime, but who, when ques- 
tioned by the Police, cannot explain any 
particular conduct of his. 

The section does not say that the failure 
to give a satisfactory account of one’s self 
must be accompanied by other suspicious 
circumstances which suggest that he may 
be contemplating a crime. On such an 
extended interpretation of the expression a 
man could be bound over merely because 
he does not discharge the burden of satisfy- 
ing a Magistrate as to his conduct at a 
particular time or place. I do not think 
that the Legislature contemplated such an 
extension of its scope. To my mind the 
expression is somewhat akin to the other 
expression used ig the same clause, namely, 
“ who has no ostensible means of subsist- 
ence". Of course, ifa man is unable to 
explain his course of conduct, as distinct 
from failureto explain a momentary be- 


haviour, he may very well come under this 
clause. 
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Iam not aware of any case where a 
man’s failure to explain his presence has 
been held to bring him*within the section, 
The cases referred to in Emperor v. Bhairon 
(1) mostly fall under sub-cl. (b) and the 
opinions expressed therein support my view. 

In Sharif Ahmad v. Emperor (5) the 
Police were expecting a gang of thieves to 
visit the city,and a little before midnight 
7 or 8 men were seen coming in from the 
side of a jungle. They were pursued and 
the accused along with some others was 
arrested after a lathi fight. Chamier, J., 
held that there was no evidence that he was 
concealing his presenze within the juris- 
diction and so cl. (a) was inapplicable. 
As tocl.(b) the learnad J udge remarked: 
“The Magistrate seems to have required 
him to furnish security because he could 
not ‘give a satisfactory account of himself, 
[see clause (b), (s. 109, Criminal Procedure 
Oode.] The applicant isa peon in the 
employ of the Municipality. His place of 
residence and occupation were well-known, 
It seems to me that he is nota person of 
whom it can be said that he was unable to 
give a satisfactory account of himself”. 

Similarly, in Ghulam Jilani v. Emperor 
(6) the three accused were meton the 
road in Meerut by the Police, who were 
expecting the arrival of men of bad 
character. Olose to that place a jemmy was 
found: Tudball, J., remarked, “The ap- 
plicants gave an explanation of themselves 
and asa matter of fact,it has been establish- 
ed that they are well-to-do and respectable 
residents of the city of Delhi...... The 
present applicants clearly do not come 
within cl. (a), as it was not alleged that they 
were taking precautions to conceal their 
presence with a view to committing an 
offence...... The account they gave of 
themselves was correct and the Police of 
Delhi have reported that these three present 
applicants are persons who are well-to-do 
and of good character. In these circum- 
stances I do not think that s. 109 can apply 
to them ”. 

Again, in Laltu v. Emperor (7) the accused 
was arrested along with a number of 
persons in a lane at night. The Magistrate 
found that Laltu had not given a true 
explanation of his presence on that night at 
that spot. Having ascertained that Laltu 


(5) 12 Ind, Oas. 304; 8 A.L. J. 1097; 12 Cr. L.J. 
536, 

(6) 51 Ind, Cas. 161; 17 A.L.J. 432; 20 Or. L.J. 
01. 

(7) 52 Ind, Oas, 60; 17 A, L, J. 891; 20 Or, L. J, 
572, 
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resided within the jurisdiction of the 
Magistrate, Piggott, J., remarked “Iam 
quite. satisfied that it cannot be said of 
Laltu that he could not give a satisfactory 
account of himself within the meaning of 
s. 109, cl, (a), Oriminal Procedure Code,” In 
this case also it had not been suggested 
‘before the Magistrate that the accused had 
been trying to conceal his presence. 

Following the principles underlying the 
decisions of such experienced Judges, I hold 
that cl. (6)is wholly inapplicable, I have 
already expressed the opinion that cl. (a) 
applies. 

Boys, J.—Phuchai and Buddhu were 
called upon by a Magistrate under s. 109 (a) 
of the Code of Criminal Procedure to give 
security. In appeal the Sessions Judge 
held that he was bound by the decision in 
Emperor v. Bhairon (1) that s. 109 (a) was 
not applicable to such a case, and accepting 
the appeal discharged the sureties. The 
decision in question was in fact also 
followed in Emperor v. Himayatullah (2). 
The first case was a decision of Sir Cecil 
Walsh thethen Acting Ohief Justice, and 
Mr. Justice Pullan. The later decision was 
also by Mr. Justice Walsh sitting with 
Mr, Justice Banerji. The Local Govern- 
ment has filed an applicationin revision 
based on the single ground. “That” the 
learned Sessions Judge has erred in 
refusing to bind down the accused under 
B. 109 of the Code of Oriminal Procedure”. 
The facts are simple. The Police received 
information that a number of persons were 
hiding themselves in a grove near a village, 
The result of the raid made on these men 
was that Phuchai and Buddhu were 
captured while the other escaped. 
Phuchai and Buddhu were each found to be 
in possession of sabri i.e. a jemmy. 
- Both of them af first gave false names and 

addresses but subsequently gave out their 
correct names and addresses. They were 
. sent up for security to be taken under 
s. 109, Criminal Procedure Code. The 
Magistrate found that in view of- the 
fact that Phuchai and Buddhu were 
found on a dark night at about 
midnight in amango grove outside the 
abadi with house breaking implements and 
that when challenged by the constables 
they tried to run away and that on being 
caught they first gave incorrect 
names and addresses in order to hide their 
identities fully convinced him that “it has 
been established beyond doubt that the 
accused were taking precautions to conceal 
their presence within the local limits of my 
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jurisdiction and that they were doing so 
with a view to commit some offence’. He 
had further carefully examined the defence 
setup and gave his reasons for rejecting 
it, Heheld the case to fall under s. 109 (a) 
and, accordingly demanded security. In 
Emperor v. Bhairon (1) the case relied on 
by the learned Sessions Judge in allowing 
the appeal the facts were, as the learned 
Sessions Judge correctly says, very similar. 
Three persons who were Pasis by caste 
were found late at night outside a house 
in a village close to which they themselves 
lived, and a housebreaking implement 
was found upon one of them. When 
challenged they ran away and were caught 
and gave false names. Briefly the learned 
Judges held that the words “within the 
local limits of such Magistrate's jurisdic- 
tion” are “part of the predicate to conceal 
his presence”. In other words, they held 
that before s, 109 (a) could be applied it 
must be found that the person to be held 
liable was not merely “concealing his 
Presence” but concealing his “presence 
within the local limits of the Magistrate's 
jurisdiction”. It is contended on behalf of 
the Crown that the words “within the 
local limits of euch Magistrate’s jurisdic- 
tions" are applicable to the words “any 
person” orto the words “taking precau- 
tion” or tothe word “conceal” and that 
the clause should be interpreted as if it 
read that “any person within the local 
limits of such Magistrate's jurisdiction is 
taking precautions to conceal his presence” 
oras “that any person is taking precau- 
tions within the local limits of such 
Magistrate's jurisdiction to conceal his 
presence” or “to conceal within the local 
limits of such Magistrate’s jurisdiction his 
presence”, 

The question, then, for decision is 
whether on the one hand cl, (a) is ap- 
licable if the “person is found within the 
jurisdiction ” taking precautions te conceal 
his presence, or if the person is found 
“taking precautions within the jurisdic- 
tion” to conceal his presence, or if the 
person is found taking precautions to 
“conceal within the jurisdiction” his 
presence, or whether on the other hand it 
is necessary for the Orown to prove that 
the person was taking: precautions to 
conceal “his presence within thejurisdiction.” 

It may be conceded thatthe phraseology 
isnot asclear perhaps as it might be. I 
should have been myself inclined to agree 
with Mr. Justice Walsh and Mr. Justice 
Pullan that “the words are free from 
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ambiguity” and to have decided the e 

in accordance with the view taken by them 
in Emperor v. Bhairon (1) without hesita- 
tion but the fact that this revision has been 
filed at the instance of the Local Govern- 
ment and the discussion which followed at 
the hearing of the revision are sufficient to 
show that the meaning of the clause is 
not as clearly expressed as it might be. 
The fact appears to be that the grammatical 
meaning of the whole phrase depends in 
the case of each interpreter upon the 
exact pauses he makes between or emphasis 
he layson each particular portion of the 
whole phrase. And we must, therefore, 
look outside the phrase itself for aid in 
its interpretation. I will, therefore, 
proceed to give my reason for holding that 
the view taken in Hmperor v. Bhairon (1) 
and followed in Emperor v. Himayatullah (2) 
is the correct one. 

There can be no dobut that prima facie 
apart altogether from the language used, 
the Legislature may well have had in view 
either or both of two purposes. 

Firstly, it would obviously be reasonable 
forthe Magistracy to desire power and for 
the Lagislature to confer that power to 
control the actions of’ a man whose conduct 
was open to suspicion and who whether 

his ordinary residence was outside the 
` jurisdiction or inside it, was concealing 
the fact of his “presence within the juris- 
diction”. A Magistrate may rightly want 
to be in a position to control if necessary 
persons who are found hiding the fact 
that they are “present within his juris- 
diction” and when the conduct of such 
persons further gives reason for supposing 
that they are contemplating the commission 
of an offence, the Legislature might 
naturally be expected not to overlook the 
desirability of giving that power of control 
by the taking of security. This case, in 
the view that I hold and for which I will 
give ‘ad reasons, is provided for ins. 109, 
cl, (a). 

Secondly, it would equally obviously 
be unlikely that the Legislature would 
omit to noticeand provide for the desir- 
ability of giving the Magistracy power 
to control a man whose conduct was 
open to suspicion even though the 
man might be able to urga that his actual 
present place of residence within the juris- 
diction and ordinary legitimate occupation 
within the jurisdiction were well-known. 
That is the present case before us. The 
Orown has contended that this alsois pro- 
vided for by s.109, cl. (a), and has notad- 
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dressed us on the question whether the case 
is not provided for by s. 109 cl. (by. The 
defence has contended that it does not 
come within cl. (a) and would of course 
gladly accept the Crown’s failure to press 
upon our attention cl, (b). In my view el 
(a) does not cover the case but cl. (b) does; 
the Legislature had in contemplation both 
purposes and has provided for both. 

To Oonsider First cl. (a). 4 

In the first place we have the use of the 
word “presence” “concealing his presence". 
Thesection does not say “concealing him- 
self”. Itmay be suggested that there is no 
very great difference, but to my mind there 
isa difference. The word “presence” itself 
suggests the idea of “presence in some 
particular locality”, or at some, particular 
time. In the present case there is no ques- 
tion of presence at any particular time, 


Next, we findthe phrase “is taking pre- 
cautions” which suggests the idea of conti- 
nuity. This latter consideration has been 
noticed in cases to which I shall presently 
have to refer, 

In the earlier Oodes we find in the Act 
XXV of 1861 and X of 1872 the expressions 
“vagabonds” “arrest of vagabonds” “found 
lurking within the limits of such station” 
“lurking within his jurisdiction”, phrases 
not ordinarily applicable toa person who 
is known to be residing in the jurisdiction 
and whose residenceis known. So far then 
as indications are to be found in the history 
of the provision the interpretation put on 
the present s. 109 (a) in Emperor v. 
Bhairon (1) finds some support. 


Next, I will consider the scheme of the 
present Code which was called in aid of his 
argument by the learned Government- 
Advocate but which upon examination I 
find repels rather than supports the view 
that he asks ustotake. His contention was 
that in all the sections of the Code whether 
dealing with offences or dealing with the 
prevention of offences, we find words 
referring to the territorial jurisdiction of 
the Magistrate orof the Police Officer and 
that they were inserted for the purpose of 
giving him territorial jurisdiction, That 
propostion, however, is not correct. A Magis- 
trate is authorised to exercise certain 
powers bý Sch Illand heis declared by 
5, 36 to have those powers, But neither aj 
36 nor Sch. IIL give any indication 
within what territorial limits he may 
exercise those powers. For that we have 
to look to s, 12. Section 12 (2) declares that 
any Magistrate may exercise the powers 
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given to him throughout the’whole of the 
district except so far as the Local Govern- 
mentor the District Magistrate, subject to 
the control of the Local Government, may 
have defined his local jurisdiction. By these 
sections the Magistrate has got his powers and 
his local jurisdiction defined. There were, 
however, cases in which doubt might 
arise. The sections already quoted would 
clearly be sufficient in cases where the 
offender, the offence and its consequences, 
etc., were all within the local jurisdiction of 
the Magistrate. But in particular cases 
the Magistrate needed further guidance. 
He finds thathe has the powers and he 
hasthe local jurisdiction, but can he ex- 
ercise those powers only when the offence, 
the offender, the consequences, ete, are all 
within his jurisdiction, or is it sufficient to 
give him jurisdiction that the offender is 
within his local jurisdiction or thatthe offence 
was committed within his local jurisdiction 
or that the consequences ensued within his 
local jurisdiction, etc. To guide him on 
this point it was necessary in particular 
cases to insert words indicating the special 
condition necessary to the existence of 
his jurisdiction. Therefore, in particular 
cases, where doubt might otherwise 
arise, we have his powers limited by 
such qualification as “if any person within 
the jurisdiction” or “ifany person does so 
and so within the jurisdiction”. Similarly 
without the addition of some such words it 
would not be possible to say in regard to 
prevention of offences whether it was 
sufficient that the offender was within the 
jurisdiction or whether it was sufficient 
that the offence was expected to be com- 
mitted within the jurisdiction, etc. Now 
let us see how the Legislature dealt with 
this question in s, 108. The governing 
factor might be the place where the 
person was who disseminated seditious 
matter, orit might be the place where 
the dissemination occurred. The Legis- 
lature} directed the Magistrate to be 
governed by, the consideration of the place 
where the person might be and not by the 
consideration where the dissemination took 
place. It, therefore, worded s. 108 “ there 
is within the limits of his jurisdiction any 
person”. This rendered it beyond doubt 
that at any rate the person must be within 
the jurisdiction, and it was sufficient if 
he was within the jurisdiction. Why, then, 
in dealing with s. 109, if the Legislature 
had meant the governing factor to be the 
fact that the person was or was 
concealing himself within the jurisdiction, 
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should it not have similarly said that “any 
person within the local limits ” or “taking 
precautions within the local limits” or ‘‘pre- 
cautions to conceal within the limits.” As 
the person and the act of concealing will 
be presumably in the same place the 
natural thing to have said, if that was the 
intention of the Legislature, would have 
been “any person within the local limits.” 
Take again s. 110. We similarly find 
“any person within the local limits”. I 
have not made any reference to s. 107 
because it is not possible to draw any 
conclusion therefrom and it will serve no 
useful purpose to lengthen this judgment 
by enteringinto a detailed discussion of that 
section. The words ins. 107 of the Code of 
1882 were somewhat similar to the words in 
s. 109 (a) of the present Code, But there 
the punctuation was different and the 
interpretation was different from either of 
those which are supported in the present 
case. To clear the matter the disturbing 
words were left out of the clause altogether 
and a complete new sub-section was enacted: 
with special conditions. Lastly, Iam unable 
to find any single case in which s. 109 (a) 
has received the interpretation which the 
Crown would ask us to give it. In Sharif 
Ahmad v. Emperor (5), the facts were as 
follows :— 

The Police expected a gang of thieves 
to visit the city. A little before midnight 
7 or 8 men were seen coming in from the 
jungle and were pursued. They ran toa 
certain shop and a latht fight followed. 
Subsequently the accused was arrested at 
the shop with a. lathi in his possession. 
Accused was an octroi chaprasit. The order 
initiating the proceedings showed that 
“action was taken against the accused on 
the ground that they were habitual thieves 


“and robbers and were taking precautions 


to conceal their presence within the limits 
of the Magistrate’s jurisdiction.” The 
Magistrate (trial Court) demanded security 
apparently under s. 109 (b) because the 
accused could not “give a satisfactory 
account of himself”. The District Magistrate 
on appeal said that the accused “ prowls 
about ataight and is a companion ofscound- 
rels and that he bolts from the Police 
and is armed with and uses a lathi”. 
Chamier, J., held :— 

“The Magistrate seems to think that the 
words ‘give a satisfactory account of him- 
self’ mean satisfy the Magistrate that 
he spends his time, or at least his leisure 
hours, in a satisfactory manner. I 
cannot agree", “There is no evidence that 
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the applicant...... was taking preeautions to 
conceal his presence within the Magistrate's 
jurisdiction...... Te The appllicant is a 
peonin the employ of the Municipality. 
His place of residence and occupation were 
well known...... “Whether there was ground 
for taking action against the applicant under 
any other section, I cannot say. But it 
seems tome that the proceedings taken under 
8.109, Criminal Procedure Code, cannot be 
supported”. It seems clear that Chamier, J., 
held that where a person’s place of residence 
and occupation were well known it could not 
be held he “was taking precautions to 
conceal his presence within the Magistrate's 
jurisdiction” although he might be prowl- 
ing about at night with scoundrels armed 
with and using lathis. The only inference 
from this is that s. 109 (a) dees not apply 
where the presence of the aceused within 
the Magistrate’s jurisdiction was not being 
concealed, All the other elements were 
there, the lurking at night in company 
with scoundrels armed with lathis. 

In Reshu Kabiraj v. Emperor (3), a 
dealer whose presence and residence within 
the Magistrate's jurisdiction was well-known 
was caught about midnight in a lane with 
two others who were in possession of a 
housebreaking; implements and gave a 
false explanation of his presence at the time 
and place in question. It was held by 


Teunon, J., (with “some hesitation” and. 


Shamsul Huda, J., following Sharif Ahmad 
v. Emperor (5) and Satish Chandra Sarkar 
Emperor (8) and Reg v. Bhuja (9) that the 
case did fnot come within either cl, (a) 
or cl, (b)of s. 109. Shamsul Huda, J., 
added that in his opinion cl. (a) “refers 
to a continuous act.” And farther that 
“cl. (a) cannot apply to the case ofa 
person brought under arrest as the accused 
was, for it cannot be said of such a person 
that he is taking precautions to conceal his 
presence ", 

With this second conclusion as to the 
consequence of the arrest of. the accused I 
do not: find myself in agreement and I do 
not find that it has been since accepted in 
any other case, and I do not, therefore, 
think it necessary to discuss it further. 
The correctness of the first conclusion is, 
of course, in no way dependent on the 
correctness of the second. 

In Laltu v. Emperor (7) [referred to in 
the later Allahabad case, Emperor v. 


(8) 13 Ind, Cas. 913; 39 O. 456; 160. W. N, 499; 15 
O. L. J. 396; 13 Or. L. J. 161. 
(9) (1872) Rat. Un, Cr, 0, 63, 
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Bhuiron (1)] Piggott, J., said: “I have ascer- 
tained that Laltu resides within the jurisdic- 
tion of the joint Magistrate before whom 
proceedings were taken. T do not think 
it is possible to apply the provisions of 
s. 109". The reference by Piggott, J., to 
having ascertained that Laltu resided with- 
in the jurisdiction of the Joint Magistrate 
can have only one meaning in reference to 
el. (a)j and his finding that s. 109 did 
not apply. 

In Sheik Piru v. Emperor (4) Mukerji, J., 
agreed with Shamsul Huda quoted above, 
that the act of concealment referred to was 
a continuous act such as “ passing under 
a false name” (not merely giving a false 
name once but “ passing” under a false 
name which is quite a different thing), or 
“taking precautionsjto conceal one’s preseuce 
or identity ata place amounting to con- 
tinuous course of conduct is what is meant 
by the clause”. 

In Rambrich Ahir v, Emperor (10) Miller, 
O. J., held that the act of concealment 
need not necessarily be continuous, but 
there must be facts “indicating a desire to 
hide the factthat the accused is present 
within the local limits of the Magistrate's 
jurisdiction”, The view of Miller, O.J., 
as regards continuity is notreally in con- 
flict with that of Shamsul Huda, J., and 
Mukerji, J., for it isclear that a person 
may be arrested atthe very beginning of 
what ifit had continued would have been 
a continuous act. It is not necessary to 
prove that theact had been continuing 
for some time. A person might come in- 
side the jurisdiction and be concealing 
himself and intend „to continue conceal- 
ing himself, and be caught at the outset, 
The act of concealment is nonetheless a 
continuous act in the sense used by 
Shamsul Huda, J., and Mukerjee, J. It is 
quite different from the momentary or short 
lived act ofa person who does not mean 
to goon concealing his presence and is 
only doing so for the purposes of the 
particular housebreaking etc., on which he 
is then bent. 

These cases were followed by the cases 
Emperor v. Bhairon (1) and Emperor v, 
Himayatullah (2) already referred to. I 
have been unable to find any casein which 
the contrary view has been taken. I am, 
therefore, of pinion on the interpretation 
of the section standing by itself, on a 


(10) 97 Ind, Gas. 648; (1926) Pat. 290; 27 Or. D. J. 
1198; A.I. R. 1926 Pat, 569; 8 P.L. T. 95; 6 Pat, 
177. 
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consideration of the history of the section, 
and after studying the scheme‘of the Act, 
that s. 109 (a) “is only applicable where 
the person is concealing “his presence 
within the jurisdiction", and I find sup- 
port for that view‘in all the cases that I 
have mentioned,and I can findne case to 
the contrary. 

I would make it clear that I do not hold 
that the person must be a stranger 
to the jurisdiction. All that is neces- 
sary is that he should be concealing 
“his presence within the jurisdiction.” 
He may bea stranger who has come from 
outside and is hiding himself within the 
jurisdiction or he may bea person whose 
ordinary residence is within the jurisdic- 
tion but who is hiding himself elsewhere 
within that jurisdiction. This latter case 
is illustrated in Satish Chandra Sarkar v. 
Emperor (8). There a man whose ordinary 
residence was well-known to be within 
the jurisdiction had absconded because of a 
warrant out against him, He left the 
jurisdiction, but on the warrant being 
cancelled be returned, unknown to the 
authorities, and concealed himself in his 
_ residential house, only going out at night. 
So far then there was a concealing of his 
“presence within the jurisdiction” and 
the case under s. 109 (a) failed against him 
only because on the facts it was held that 
there was no proof that he was intending 
to commit an offence. 

Butin my view the matter does not end 
here. Ifit did so, and it would mean that 
there was no means indicated by the 
Legislature for a Magistrate to deal with the 
case of a man whose ordinary residence and 
occupation within his jurisdiction were well- 
known and who had not left that residence 
or occupation but who was (e. g.) temporari- 
ly out during the night on a house 
breaking expedition. Ifsuch an untoward 
result followed from holding that s. 109 (a) 
was not applicable it would not bea ground 
for holding s. 109 (a) applicable in face of 
other considerations, but it would be a 
ground for pausing and again reconsidering 
whether those considerations were really 
valid. But as I have said io my view the 
matter does not end with s. 102 (a). The 
Government Advocate did not ask us to 
hold that the case could be brought within 
s. 109 (b). He apparently dccepted some 
decisions on the interpretation of that 
second clause in which, it is suggested, the 
view was taken that it was applicable 
only to cases where the person could not 
give a satisfactory account of himself 
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“generally”. Counsel for the defence 
naturally was prepared to accept that view 
and contended that his client could not be - 
touched under either cl. (e) or cl. (b). I 
am myself unable to agres that cl. (b) is- 
not applicable. Mention in this connec- 
tion has been made of twoor three casas, 
but I do not think any of those cases 
support a refusal to apply cl. (b) to the 
present facts. All that Obamier, J., did in 
Sharif Ahmad v. Emperor, (5) was to refuse 
to apply cl. (b) to a ease where the Magis- 
trate seemed to think that cl. (6) justified 
calling upon a person to satisfactorily 
account for his leisure time. Whether 
cl. (b) applied or not to the particular 
facts was purely a question of fact in the 
particular case. Similarly Ghulam Jilani 
v. Emperor (6) to which I have been 
referred, dealt so far as cl. (b) is concerned, 
purely with a question of fact, and similarly, 
so far as cl. (b) was concerned, the case 
Lathu v, Emperor (7). In Sheik Piru v. 
Emperor, (4) it waa held that the accused 
who had been charged under cl. (b) had in 
fact given a satisfactory account of himself, 
So faras Mukerji, J., seems in that case to 
have suggested that under cl. (b) a person 
has to account for his “ presence within the 
justification” Iam not able to see the 
justification for that gloss. The words, “there 
is within such limits a person” are quite 


“different to the wording of cl. (a), and repel 


rather than suggest the idea that the person 
isin any way being called upon to account 
for his “presence within the jurisdiction "” 
except in so far as that may be part of the 
general evidence under cl. (b), 

None of these cases seems to me to carry 
any real and considered suggestion of sup- 
port tothe proposition that the present 
case does not come within cl. (b). It is 
obviously true that cl. (b) does not justify 
broadly calling upon any person to 
satisfactorily account for how he spends 
his leisure, but if there is definite evidence 
that he has been caught spending a portion 
of that leisure in a manner giving rise to 
gravesuspicion and can give no satisfactory 
account of the incident, I am unable to see 
why cl. (b) should not apply. T 

I can see no justification forlimitiag the 
plain, natural and unambiguous meaning 
ofthe words “cannot givea satisfactory 
account of himeslf.” If a house-holder 
catches a man in his garden in the middle ef 
the night armed with ajemmy and that man 
cannot explain what he was doing at that 
hour of the night armed witha jemmy in 
somebody else's garden, surely it is not 


113 I. O. 1928 


using language in any other than its simple 
straightforward sense to say that “he 
cannot give a satisfactory account of 
himself”. Those words do not refer to his 
domestic relations or his normal daylight 
orthodox occupations, but require him to 
give a satisfactory account of himself in 
relation to the circumstances which led up 
to his being called upon for an explanation. 
Can a man possibly besaid to do otherwise 
than fail in giving a satisfactory account 
of himself who has to say: “I admit I 
was caught at night in the garden of so 
_ and so's house armed with a jemmy; I 
decline to explain what I was doing 
there,” (or he gives a futile explanation) 
“but in the day time I am a most respected 
member of society.” -> 

I would, therefore, hold that the facts 
found would fully justify us calling upon 
the person to furnish security under s, 109 
(b) and that such security might have been 
called for from Phuchai and Buddhu. 

Before concluding I would refer to one 
further argument which may properly be 
adduced in support of the conclusion at 
which I have arrived. It was remarked by 
ons of the members of this Bench 
atthe hearing that one would expect 
to find the Magistrate able to take 
security . in cases where the Police Officer 
had been empowered to arrest under 
s. 54, or 55. I would prefer to state the 
proposition similarly but more widely and, 
if I may say so, more accurately. One 
would expect to find that wherea Police 
Officer has been empowered to arrest under 
8. 54 or 55, the Code would make provision 
for the trial and punishment of the person 
for a substantive offence where the circum- 
stances indicated that a substantive offence 
had been committed, and that where the 
circumstances under which the arrest took 
place only indicated the intention to commit 
an offerice, one would expect to find the 
Oode providing for the Magistrate being 
able to take security. Now we are not 
immediately’ concerned with cases where 
the accused has been arrested on the ground 
that the circumstances indicated that he had 
committed an offence. So we may state 
the propositions simply thus, that we 
should expect to find that, where the 
circumstances under which the accused had 
been arrested suggested that the person had 
been intending to commit an offence, the 
Code would provide for the Magistrate 
taking security. With the proposition so 
stated I entirely, of course, agree. It would 
be futile to give the Police Officer power to 
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arrest if no further action could be taken. 
Section 54, sub-s. (1), clause “Secondly” 
and s. 55, sub-s. (1), cls. (a) (b) and (c) deal 
with circumstances where security for the 
prevention of an offence is desirable, and in 
regard to which we!should expect to find 
complementary power in the Magistrate to 
take security. 

In accordance with this expectation where 
person has been arrested under s, 65 (1) 
(a) by a Police Officer while concealing 
his “presence within the limits of the 
Police-Station,” we find the complement- 
ary powerin the Magistrate under s, 109 
(a), It is of course, apparent on the face 
of it that the local limits of the Magistrate's 
jurisdiction are wider than those of the 
Police Station (as the local jurisdiction of 
the District Magistrate is wider than that 
ofa Sub-Divisional :Magistrate); and the 
proposition is true that though a man not 
be concealing his “presence within the 
limits of the Police Station,” it does not 
follow that he is not concealing his “ pre- 
sence within the limits of the Magistrate's 
jurisdiction.” But the contrary proposi- 
tion is not true. If aman is concealing 
his “presence within the limits of the 
Police Station,” itdoes necessarily follow 
that he is concealing “ his presence within 
the larger area, the Magistrate’s jurisdic- 
tion.” To state the case as itis suggested 
the accused might state it to the Magistrate ; 
—“ I, ordinarily, and you knew it, resided 
within your jurisdiction though not 
within the limita of that thana. I may 
have been lawfully arrested. But you 
knew I ordinarily resided within your 
jurisdiction and you, therefore, cannot 
take security under s. 104 (a)." 
There is an obvious fallacy in that it 
assumes that because the Magistrate knew 
the ordinary residence of the person he 
continued to know all along where the 
person was, Theobvious answer is that as 
soon as the person left his ordinary place 
of residence and began to conceal hig 
whereabouts, the Magistrats could not in 
fact knew where he-was, and concealing his 
“presence within the jurisdiction of the 
Magistrate” had begun. 


Similarly where a person is arrested 
under circumstances coming within 9, 65 
(1) (b) security can be taken from him 
under s. 109, (b). 


Similarly where a person is arrested 
under circumstances coming within s. 55 (1) 
(c) security can he taken from him under 


8, 110, a SE, 
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There is no provision in ss, 54 and 55 for 
‘arrest corresponding to the provisions for 
security under s. 108, but that does not 
affect our argument. 

The only remaining clause that we have 
to consider is s. 54 (1) “Sscondly”’. A 
Police Officer may arrest “any person 
having in his possession without lawful 
excuse, the burdenof proving which excuse 
shall lie on such person any implement of 
housebreaking.” Now here no element 
of attempted concealment is necessary to 
justify the arrest and, therefore, the com- 
plementary power of the Magistrate cannot 
be found ins. 109 (b). Unless itis to be 
found in s. 109 (a) Lam unable ito find any 
other section applicable. Here is, there- 
fore,an additional argument in support 
of giving to thewords “cannot give a satis- 
factory account of himself” their plain 
meaning and not by judicial decision nar- 
rowing their clear wide scope. The person 
arrested under s. 54 (1) “Secondly” has 
thrown on him the burden of proving his 
excuse for possessing the implement of 
housebreaking. That! is in my view 
covered by demanding that the person 
should give a satisfactory account of him- 
self. Ifit is not covered by that, it is not, 
so far as I can find, covered by anything. 

Finally I wouldadd that if there is any 
doubt as to the meaning of the interpreta- 
tion of s. 109 (a), and at best the meaning 
is admitted on all hands to be open to 
doubt, itis surely desirable to treat the 
present case as coming within s. 109 (b), if 
it is at Jeast clear that it does come within 
that clause, 

As tothe order whish we should pass I 
think that ordinarily the order should be 
either as the whole case has been gone 
into, a diraction to the Magistrate to take 
security under s 109 (b), or, if that be con- 
sidered necessary a direction to the 
Magistrate to issue a fresh summons to the 
accused under s, 109 (b). But we are in- 
formed that the accused persons have 
already been in Jail for a considerable 
period, and Ido not think that we should 
now order security to be taken, but should 
limit ourselves to giving a direction to the 
Magistrate that in the circumstances which 
he had before him notice should be issued, 
and, if the evidence justified it, security be 
‘taken under s. 109 (b). 

Banerji, J.—I see no reason to change 
the opinion I expressed in Emperor v. 
Himayatullah (2) regarding the iater- 
pretation of s. 109, Oriminal Procedure 
Code, I would dismiss this revision, 
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Kendall, J.—I agree with Mr. Justice 
Boys that the provisions of cl. (b) of s. 109 
of the Oriminal Procedure Code will cover 
the present case. I need not add any- 
thing to his remarks or to the reasons 
which he gives for holding that this clause 
is applicable. The case, however, was 
argued before us as one under cl. (a) of that 
section, and I regret that Iam not able to 
follow him throughout 
when it deals with that part of the case. 

Two interpretations have been put on 
cl. (a). Without undue repetition I may 
say that according to one interpretation the 
clause means that security may be taken 
from any person whois taking precautions 
within the local limits of the Magistrate's 
jurisdiction to conceal himself, According 
to the other interpretation, security can 
only be takenif the person is taking pre- 
cautions to conceal the fact that he is present 
within the local limits of the Magistrate's 
jurisdiction. In either case, of course, 
there must be circumstances to show that 
the person is taking precautions to conceal 
himself with a view to committing an 
offence, 

The wider interpretation has generally 
been applied in Magistrates’ Courts, but 
itis clear that there is much more authori- 
ty in the judgments of this Court for the 
narrow interpretation, namely, that the 


in his judgment 


ay 


clause means that the person must be - 


taking precautions to conceal the fact that 
he is present within the local limits of the 
Magistrate's jurisdiction. 

There arein my opinion, however, reasons 
for accepting the broader interpretation. 
It may, of course, be said that the clause 
has not been happily worded: and thatif the 
Legislature had intended the words used 
to mean “is taking precautions within the 
local limits of such Magistrate’s jurisdic- 
tion to conceal himself” those specific 
words would have been used. But .it may 
be argued with equal force that if it had 
intended the words to mean “taking pre- 


cautions to conceal the fact. that he is ` 


present within the local limits of such 
Magistrate's jurisdiction” there is no reason 
why these words should not have found a 
placein the Act. Hither interpretation 
may be put on the words themselves as 


they stand, as is proved from the fact that 


this Bench is divided in opinion as to which 
isthe more natural interpretation of the 
words, 

The conduct of the person will be the 
same in either case. He will be taking 
precautions to conceal himself, whether he 
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is doing so with the more subtle intention 
of concealing the fact that he is present 
within the Magistrate’s jurisdiction or not. 
Whatis to be the ratio decidendi? If the per- 
son concerned were asked whether he had 
been “concealing his presence within the 
jurisdiction” or whether he had merely 
been “concealing himself” it is unlikely 
that he would be able to give an intel- 
ligible reply, and the Magistrate would 
have to look to the attendant circumstances 
foran answer. Itzis argued that if the 
person’s residence and occupation are well- 
known to the Magistrate he cannot ba held 
to be “taking precautions to conceal the 
fact that heis present within the jurisdic- 
tion” even if heis hiding in a grove at night 
with anumberof other suspicious charact- 
ers in circumstances that point clearly to 
an intended burglary; and that in this case 
cl, (a) cannot be used. If this beso, itis 
only a stranger to the Magistrate's jurisdic- 
sion who can be dealt with under cl. (a). 
Now under cl. (a) of 8.55 of the Criminal 
Procedure Code an officer in charge of a 
Police Station may cause to be arrested 
“any person found taking precautions to 
conceal his presence within the limits of 
such station” if there is reason to believe 
that he is doing so with a view to commit- 
ting a cognizable offence, I think that 
there can be no doubt that the words 
“taking precautions to conceal his presence 
within the limits,” must have the same 
meaning as they have ings. 109, and that 
the two sections are complementary to 
each other, If, however, the narrow 
interpretation of cl, (a) of s. 149 be assumed 


for the moment,to be correct, we are, I think. 


faced with a practical difficulty. For in- 
stance, if A and Bare two persons livingres- 
pectively in thanas Alpha and Beta, and 
their occupations and residences are well 
known within their own thanas; and if A 
goesinto thana Beta and there conceals 
himself, and B goes inte thana Alpha and 
there conceals himself in suspicious cir- 
cumstances; then according to the inter- 
pretation we have assumed for the moment, 
the officer in charge of thana -Alpha may 
and in fact should arrest B,and the officer 
in charge of thana Beta should arrest A and 
take them before the Sub-Divisional Officer. 
That Magistrate, however will not be able 
todeal with either of them under cl. (a) of 
8. 109 because they both have residences 
and occupations within his jurisdiction. 
In other words, conduct that renders a man 
liable to arrest by the thanadar under 
s. 55 of the Criminal Procedure Code 
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becomes blameless under s. 409 in the eyes 
of the Magistrate. I donot believe that 
such an anomalous, indeed absurd result 
can have been intended by the Legislature. 
Nor do I think that the difficulty can be met 
by arguing that as soon as the person con- 
cerned leaves his ordinary place of resi- 
dence and begins to conceal himself, 
“concealing his presence within the 
jurisdiction of the Magistrate’ begins. 
So far as the Magistrate's jurisdic- 
tion is concerned it makes no differ- 
ence whether the person crosses the 
boundary into another thana, or merely 
hides in a grovenear his own village. If 
in the one case he is concealing his pre- 
sence within the jurisdiction of the Magis- 
trate, he is doing the same thing in the other 
case too ; and the distinction between “‘con- 
esaling his presence within the jurisdiction 
of the Magistrate” and “concealing himself” 
disappears or at any rate is too subtle to be 
of any practical value, 

One other case has been suggested which 
would be covered by cl. (a) if the narrower 
interpretation were to be accepted, viz., that 
ofa man who is well-known within the juris- 
diction of the Magistrate, who leaves it 
openly, and then returns secretly and pro- 
ceeds to conceal his presence there. The 
facts that he openly proclaimed his de- 
parture, that he did actually depart, and 
that he secretly returned, might no doubt 
be considered to be a series of precautions 
taken to conceal the fact of his presence 
Within the jurisdiction. But such a case 
would be very exceptional; and it might 
forcibly be argued that the precautions were 
not all taken “within the jurisdiction of the 
Magistrate” in that they involved leaving 
that jurisdiction. I cannot persuade my- 
self that cl. (a) was intended to cover 
this exceptional case, and that it does not 
cover the case of aman whose residence 
and occupation are well-known, but who 
takes precautions to conceal himself with 
a view to committing an offence. I would, 
therefore, accept the revision. 

Weir, J.—Thke following are the facts 
of this case :— 

The Station Officer of Rohanya received 
information on the 30th December, 1926, 
that a number of persons were hiding 
themselves near the abadi of village Dewat- 
pur, “in order to commit some offence.” 
The Station Officer thereupon sent five 
constables, to arrest those persons. The 
constables found the two respondents along 
with others in a mango grove near Dewat- 
pur village at about 12 o’clock at night 
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at the time when, according to one witness, 
the moon had risen. The men who were 
in the grove fled, and all except the two 
respondents got-away. When the respond- 
ents were captured each of them had a 
sabari (a housebreaking implement) and 
a lathi. They at first gave false names 
and addresses to the Police who arrested 
them ; but when brought to Rohanya Police 
Station, they gave their correct names and 
addresses. They both live within the limits 
of Police Station Mirza Murad, whieh is 
contiguous to Police Station Rohanya, both 
the stations being within the limits of 
the jurisdiction of the Magistrate before 
whom they were brought. The Magistrate 
held that they had been concealing their 
presence with a view to committing a 
crime and had been doing so within the 
local limits of his jurisdiction. He ac- 
cordingly made an order under s. 109 (a) of 
the Code of Criminal Procedure, requiring 
them to give security for good behaviour ; 
. but his decision was reversed by the 
Sessions Judge of Benares, who followed 
two decisions of this Court, namely Em- 
peror v. Bhairon (1) and Emperor v. Hima- 
_yatullah (2). The question which we have 
to decide depends on the interpretation 
of s. 109 (a) of the Code of Criminal Pro- 
cedure. That section provides that a Magis- 
trate of the First Olass may require any 
person to show cause why he should not 
be ordered to give security for good be- 
haviour if the Magistrate received informa- 
tion that that person “is taking precau- 
tions to conceal his presence within the 
local limits of such Magistrate's jurisdic- 
tion, and that there is reason to believe 
that such person is taking such precau- 
tions with a view to committing any offence.” 
In the two decisions which I have cited it 
was held that the words, “within the 
local limits of such Magistrate’s jurisdic- 
tion,” are an adjectival phrase qualifying 
the word, presence, so that the section 
wouldnot apply toany person who attempt- 
ed to conceal his presence at any parti- 
cular spot within the local limits of the 
Magistrate's jurisdiction, unless he was 
attempting to conceal himself in order 
that the local authorities should not be 
aware whether he was within or without 
the local limits, i.e. was endeavouring 
to prevent the local authorities from being 
aware of the fact that he was anywhere 
within the local limits of the jurisdiction, 
The Government-Advocate asks us to 
place another interpretation upon the words 
‘within the local limits of such Magis- 


EMPEROR Y, PHUOHAT. 


113 I. O. 1928 


trate’s jurisdiction,” namely, that they do 
not qualify thé noun presence but indicate 
the locality withit which the act of at- 


_tempted concealment must have taken 


place, in order to give the Magistrate juris- 
diction to deal with the case, 

Two arguments have been advanced on 
behalf of the respondents. First, that the 
words “is taking precautions to conceal, 
etc,” indicate a continuous course of action 
and not merely one isolated act of at- 
tempted concealment. In support of this 
view two authorities have been quoted 
to us. In the first of these, Reshu Kabi- 
raj v. Emperor (3) it was held by Shamsul 
Huda, J., that s. 109 (a) “refers to a con- 
tinuous act and does not, therefore, apply 
to a CASa.......sane ee eee where thera is a 


-Momentary effort at concealment to avoid 


detection or arrest,” and also that “el, 
(a) cannot apply to the casa of a person 
brought under arrest,” (as the accused in 
that case was) “for it cannot be said of 
such a person that he is taking precau- 
tions to conceal his presence.” The other 
Judge who heard the case, Teunon, J., 
said that he had “with some hesitation” 
arrived at the conclusion that the facts did 
not bring the case within the provisions 
of s. 109 of the Code. The facts were that 
at midnight the petitioner and two other 
persons were ina lane in the town with 
housebreaking implements; that when the 
petitioner was seen by the Police he ran 
away and when arrested remained silent. 
The same opinion was expressed -by an- 
other Bench of the Calcutta High Court 
in Sheikh Piru v. Emperor (4). The facts 
of that case were in some respects similar. 
to those last- mentioned. The appellant 
was loiteringon Strand Road at 3. A, M, 


“and endeavoured to hide himself when he 


gawa constable coming. There was no 
evidence to suggest that he was hiding, 
or attempting to hide, at the time: when 
the constable first saw him, or that he was | 
doing sowith a view to committing any 
crime, and, therefore, his case was clearly 
outsides. 109 (a); but Mukerji, J., one of 
the two members of the Bench which heard 
the appeal, said “I also agree in the view 
expressed by Shams ul Huda, J., in the 
case of Reshu Kabiraj v. Emperor (3) that 
el. (a) of 5.109 refers to a continuous act 
and does not apply to a case where there 
isa momentary effort at concealment to 
avoid detection or arrest. In my opinion, 
passing underafalse name or taking pre- 
cautions to conceal one’s presence or identity 
at a place amounting to a continuous course 
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of conduct is, what is meant by the clause. 
Moreover such precautions for the pur- 
pose of concealment must be taken with 
a view to committing an offence.” If 
aman merely hides himself in order to 
avoid arrest, I think that the case does 
not come within the scope of cl. (a); but 
it seemsto me that, in the two cases 
which I have cited, too much stress was 
laidon the use of the present tense in 
8. 109 and on the necessity of establish- 
ing something in the nature of a con- 
tinuous course of conduct before any 
person can be brought within the purview 
of cl. (a). Unders. 55 (a) a Sub-Inspector 
may arrest without a warrant any person 
“found taking precautions to conceal his 
presence withinthe limits of his station”; 
so thata man who is brought before a 
Magistrate may have been arrested in con- 
sequence of having taken such precautions, 
and I do notsee why the jurisdiction of 
the Magistrate should be ousted by the fact 
that the man has been arrested, especially 
as s. 114 read along with s, 112 of the Code 
clearly shows that a Magistrate may take 
action under s. 109 against a person who 
is “in custody”, because he is empowered 
by s, 114 to issue ‘a warrant directing 
the officer in whose custody” the person 
concerned “‘is, to bring him before the 
Court,” 


As to the question whether the conceal- 
ment must be continuous, I think that if it 
is begun and kept up with the object of 
committing a crime, it comes within the 
ambit of cl. (a). Aman may conceal his 
presence in various ways. Hemay endea- 
vour to hide himself from sight, so that 
his presence cannot be perceived at all, 
or he may endeavour to conceal his identity 
either by adopting a disguise or by 
giving a false name; and if he does this, 
not merely in order to avoid arrest, but 
with a view to being able to carry out a 
plan to commit a crime, I think ib could 
besaid of such a person that he was “taking 
precautions with aview to committing an 
offence.” If the attempted deception is 
part of a scheme or plan, I do not sea how 
the length of time which elapses before 
the concealment is discovered, can be 
material. In the view which I take, it is 
not the length of time during which the 
concealment lasts; but the object which 
prompts the concealmént, that determines 
whethar the concealment is, oris not, such 
i to come within the purview of s. 109 
a . 
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I now turn to considey the point on 
which the arguments addressed to us 
chiefly centred, namely, whether the words, 
“within the local limits of such Magistrate's 
jurisdiction,” qualify the noun, “presence,” 
soasto restrict cl. (a)of the section to 
what I may call, for the sake of brevity, a 
“within thelocallimits” presence,or whether 
they indicate the place where the conceal- 
ment must take place in order to give the 
Magistrate jurisdiction. If sub-s. (a), 
instead of using the words, “to conceal his 
presence,” had used a synonym, such as 
“to hide himself,” there could be no doubt 
that the words, “within the local limits.” 
would refer to the verb. But since the 
signification of the words “to hide” would 
not be wide enough to cover all possible 
waysin which a man might seek to prevent 
the Police or a Magistrate from being 
aware that he was in the neighbourhood, 
or ata particalar place, I think that the 
words, “to conceal his presence,” were used 
to cover all the methods of concealment 
which Ihave indicated above; because in 
my view, the word “presence” in cl. (a) 
connotes two things, actual bodily presence 
and indentity, sothat aman who adopts a 
disguise or givesa false name or makes 
arrangements to cause people to believe that 
he is somewhere where he is not, attempts 
to conceal his presence just as much as ifhe 
hides in a cellar, where nobody can possibly 
see him. It was said in the two cases 
decided by this Court, and which I have 
already cited, that, if the words, “within 
the local limits,” are attached to the verb, 
they are unnecessary, because a Magistrate 
can only exercise his powers within the 
local limits of his jurisdiction. To this, I 
think, two answers may be given. Firat, 
that if the words are otiose, then cl. (b) of 
s. 109 shows that the Legislature was quite 
capable of using the words otiosely and 
ex abundanti cautela, because they would 
not be required in cl. (b) any more than 
in cl. (a); buteI donot agree that the 
words are unnecessary. They are used in 
ss. 107, 108 and 110, all of which sections 
are in pari materia withthe section which 
I am considering, and I think that they are 
necessary for the purpose of showing which 
of two Magistrates should have jurisdiction 
in cases which might quite easily occur. 
Thus, if a mar hid himself within one 
jurisdiction with a view to committing a 
crime in another, it might be a question 
with of the two Magistrates could take 
action against him. It has been said that 
the words ‘“‘within the local limits”, taken 
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in their context in this section, naturally 
accompany and ‘qualify the noun presence, 
and indicate what I have called a “within 
the local limits of the jurisdiction” presence. 
If this were so, the similar words ins. 55 (a) 
ought to be given the same meaning, and 
the Criminal Procedure Code would thus 
deal with three classes of presences each 
fitting as it were, inside the other, like 
those sets of boxes which are sold by 
vendors of toys in India, namely a “within- 
the Magistrate's jurisdiction” presence, and 
then, inside that, a “within the Police 
Station limits” presence, and then inside 
that again, actual presence upon some 
particular spot. The result of this would 
be to introduce a kind of sliding scale of 
presences, discriminating in favour of the 
local tbadmash. I think that cl. (a) 
- applies | equally to all persons who by 
attempting to conceal their presence with 
a view to committing an offence, have shown 
that they are a danger to any member or 
members of the public. Ido not, however, 
attempt to disguise from myself the fact, 
` that, on account of their place in the 
section, the words, “within the local 
limits” are susceptible of either of the two 
interpretations which I have indicated, 
and ithat, if the ambiguity had been 
present to the mind of .the Legislature 
“when the Act was passed, the Legislature 
could have chosen seme other expression 
which would have indicated its meaning 
more clearly. Thus, if a “within the local 
limits” presence had been intended, it 
would have been unnecessary to use the 
word, “presence,” at all: the obvious 
expression to use would have been, ‘conceal 
the fact that he is within the local limits” 
.or “conceal the fact that he is anywhere 
within the local limits”, whereas if the 
second meaning, which, as I have said, 
I believe to be the correct interpretation 
had been intended, it would have been 
better to have said, “taking precautions 
within the local limits of such Magistrate's 
jurisdiction to conceal his presence." 
I believe that the latter is the correct 
interpretation both for the reasons which 
I have already given, and for this 
additional, and, to my mind, cogent 
reason that it gives to the words, “within 
the local limits’, the same meaning as 
they have in œs. 109 (a) namely, that 
of an adverbial phrase denoting place— 
the place where an act is done—instead 
of giving them an adjectival meaning 
-qualifying the noun, presence, in such 
a way as to make the section work 
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unevenly in the case of persons who are 
equally to blame and equally dangerous 
to the community. - Inow turn to consider 
certain decisions of Judges of this Oourt 
which are said to support the view taken 
in the two cases which I have already 
cited, namely Emperer v. Bhairon (1) and 
Emperor v. Himayatullah (2). The first of 
these cases is Shrif Ahmad v. Emperor (5). 
In that casa Chamier, J., held that a 
Municipal chaprassit, who was alleged 
“to prowl about at night and be a 
companion of scoundrels and to bolt 
from the Police and go about armed,” 
could not be required to give security 
under s. 109 (b) as being unable to 
give a satisfactory account of himself. 
Chamier, J., said: “The Magistrate seems 
to think that the words ‘give a satisfactory 
account of himself’ mean satisfy the 
Magistrate that he spends his time, or at 
least®@his leisure hours, in a satisfactory 
manner. I cannot agree.” The facts. were 
that six or seven men were seen coming 
in from the jungle. They were pursued 
and ran to a shop where some lathi 
blows were exchanged. Sharif Ahmad 
and some others were subsequently 
arrested at theshop. No doubt Ohamier, 
J., said that there was no evidence that 
the accused “was” taking precautions to 
conceal his presence within the Magistrate’s 
jurisdiction”; but that would have been 
true on either of the interpretations of the 
section, The next caseis Ghulam Jilani 
v. Emperor (6) decided by Tudball,?J. 
In that case the appellants and two other 
persons were met by the Police on the 
road between Meerut city and the Railway 
Station. The Police had been informed 
that a raid upon the town was 
contemplated by men of bad character, 
and had made preparations to counteract 
it. On being arrested, the appellants 
gave their names, and it turned out that 
they were well-to-do and _respectable 
residents of Delhi. The evidence 
against them was that, somewhere close 
to the place where the Police met them, 
a burglar’s jemmy was found lying on 
the ground. In delivering judgment 
Tudball,J.,said, “The personscontemplated 
in the section”, i e. s: 109, “are 
persons taking precautions to conceal 
their presence within the local limits of 
the Magistrate’s jurisdiction or persons 
who have no ostensible means of subsist- 
ence and who cannot give a satisfactory 
account of themselves.” In Emperor v. Bhat- 
ron (1) this passage from the judgment of 
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Tudball,J., is quoted, and it is observed 
that although the learned Judge was 
only quoting the ipsissima verba of the 
section, yet, read in the context in which 
that quotation occurs, “it appears that 
he dwelt upon the scope 
the section in the sensein which we are 
satisfied that it bears". I think that the 
context in the judgment of Tudball,J., 
shows that he was not thinking about 
the effect of the section as interpreted 
in Emperor v. Bhairon (1) at all, because 
the very next words in his judgment are, 
“the present applicants clearly do not come 
within cl. (a) asit was not alleged that they 
were taking precautions to conceal their 
presence with a view to committing an 
offence.” So little was Tudball, J., think- 
ing ofa “within the local limits” presence, 
that, in paraphrasing cl. (a), he makes 
no mention of the words, “within the 
local limits.” The last decision is Laltu 
-v. Emperor (7). The judgment in it is very 
-brief and the facts are stated very shortly. 
Piggott, J., says: “the applicant was arrest- 
ed by certain Police Officers along with 
a number of other persons in a lane in 
the city of Cawnpore under what were 
undoubtedly suspicious circumstances.” 
He points out that the Magistrate of 
-Oawnpore called on the applicant to give 
security because he had not given a true 
explanation of his presence on the night 
‘in question at the spot where the Police 
arrested him. The learned Judge then 
says: “I have ascertained that Laltu re- 
sides within the jurisdiction of the Joint 
Magistrate before whom proceedings were 
taken,” and adds “E do not think it pos- 
sible to apply the provisions of s. 109 of 
the Oriminal Procedure Code to the state 
of facts set forth above.” If that very 
careful Judge had meant that even if Laltu 
had been found in hiding with house- 
breaking instruments, the fact that he 
resided within the jurisdiction of the Joint 
Magistrate would have been a complete 
excuse, provided that his residence was 
known, then I think he would have said 
‘B0. But the case was really one under 
cl. (b) of s. 109 and all that Piggott, J., 
decided was that on the principle laid 
down by Chamier, J, in the case to which 
I have referred, it could not be said of 
Laltu that he could not give a satisfactory 
account of himself within the meaning 
of s. 109, cl. (b) of the Oriminal Pro- 
cedure Code. 
:. A case which was not cited before tis 
in argument, but which was referréd to 
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in one of the decisions of the Calcutta 
High Court with which I have already 
dealt, is that of Satish’ Chandra Sarkar 
v. Emperor (8). In that case the applicant 
who appears to have been connected with 
an anarchist agitation and a conspiracy 
to commit dacoity, had returned to his 
father’s home in Oalcutta on the 9th 
August, 1911, On the 12th August, it 
was reported that he was concealing himself 
to avoid observation, and he was order- 
ed to give security under s. 109, The 
facts which were proved against him were 
thathe secluded himself inthe day time, 
and went out at night for exercise. The 
learned Judges who decided the case said 
that the prosecution had not made out. 
that the applicant was taking any parti- 
cular steps to conceal himself for the 
purpose of committing any offence, and, 
on revision, they set aside the order against 
him remarking that the whole of cl. 
(a) must be read together, and the object 
of the concealment must be with a view 
to committing some offence. They do not 
appear to hava discussed or even to have 
thought of the distinction between a pre: 
sence within the jurisdiction, and pres 
sence at a particular place. 

` I now turn to the facts of the case 
before us. The two respondents were ob- 
viously concealing their presence, not speci- 
ally with the object of preventing the 
Police from detecting them, but in order 
to escape observation by any body until 
an opportunity should occur for committ- 
ing some crime of the nature of house- 
breaking. The fact that they were armed 
with lathis and had housebreaking im- 
plements with them shows that they were 
concealing themselves with the object of 
committing a crime, I think that they 
came within the scope of s. 109 (a) and 
that the learned Magistrate's decision was 
right. 

After I had written my judgment I have 
the advantage of reading that of Boys, J. 

do not dissent from the view taken by 
him of the effect of cl. (b) of s. 109; but, as 
the present case was argued on cl. (a), 
and as I am satisfied that the latter clausa 
applied, I prefer to base my judgment upon 


it. 
By the Court.—The order of the 


Sessions Judge of 4th June, 1927, allow- 
the appeal and discharging the 
sureties on the ground that s. 109 fa) 
did not apply to the facts of the case 
was wrong. Section 109-(a) did apply 
to the facts of the case. It is, how. 
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ever, unnecessary to pass any further 
order in view of the fact that the period 
atone year for which the Magistrate order- 
ed the accused to furnish security has now 
elapsed, and there is nothing to indicate 
that the accused have given any further 
cause in the interval for calling upon them 
to furnish security. To this extent the ap- 
plication in revision is allowed. 
A. Application allowed. 
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ln a suit by a Muhammadan woman for a declara- 
tion that her marriage with the defendant is in- 
“valid. the validity of the marriage must be decided 
orate to the personal Jaw of the plaintiff. [p 437, 
col. 1. 

On the question of the validity of a nikah there is 
a marsed difference between the Sunni and the Shiah 
Law. [ibid] 

Under the Shiah Law an adult girl cannot be 
validly married without her consent. The consent 
of her father is not sufficient |p 439, col.1 .] 

Where there is no evidence that the consent of 
the girl was formally asked for before marriage, the 
presumption would be that the nikah is invalid. |p. 
439, col. 1.) 

In the case of Shiahs the age of puberty begins 
with menstruation and the presumption is - that 
menstruation takes place between the age of nine and 
ten years. [p. 438, col. 1] 

Under the Civil Procedure Code, costs carnot be 
awarded personally against a guardian ad litem. {p. 
440, col. 2.) 

Narasimha Rau v. Lakshmipati Rau (2), referred 
to. 
First appeal from a decision of the 
Subordinate Judge, Budaun, dated July 12, 
1926. 

Messrs. R S. Pandit and Sarkar Bahadur 
Johari, for the Appellants, 

Messrs. A. M. Khwaja, T A. K. Sherwani 
and Mahmuduliah, for the Respondent. 

JUDGMENT.—The suit which has 


given rise to this appeal was brought bya 
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Muhammadan lady, Bibi Amina Khatun, in 
order to obtain a declaration that 8 
ceremony of nikah which is said to have 
taken -place on the 22nd September, 1917, 
between her and the l:t defendant, Sibt 
Ahmad, was not lawful and binding 
and that the relation of husband and 
wife did not exist between the lst defend- 
ant and herself. 

The lst defendant, Sibt Ahmad, was 
impleaded asa minor under the guardian- 
shipof his grandfathar, Wazir Ahmad. 

During the hearing of the appeal some 
question was raised as to the age of this 
defendant who is the appellant before us, 
It was suggested that since the decision of 
the case in the Court below Sibt Ahmad had 
become of full age. . 


We thought it properin these circum- 
stances to send for Sibt Abmad and to 
examine hira upon oath. He was not 
examined in the Court below, Sibt Ahmad 
has not appeared before us and has made 
a statement which we accept, namely, that 
he was born in the month of May, 1910. 
This infurmation, he says, he bas got from 
his motLer. We hold, therefore, that Sibt 
Ahmad, not having yet attained the age 
of 18 years, is still a minor and is properly 
represented in these proceedings by 
his legal guardian, his grandfather, Wazir 
Abmad. 


The 2ad defendant impleaded in the 
suit was Maulvi Qisim Hasan, who is the 
father of the plainuff. He was a-pro froma 
defendant. 

In substance the defence to thesuit was 
that the ceremony of mikah wnien had 
taken place between the pluintiff aud the 
Ist defendant was a valid ceremony, and 
that the plaintiff was not entitled to the 
declaration sought. We may notice here 
that a plea of limitation was raised 
in the Court below and decided in 
favour of the plainuff, This plea has now 
been abandoned and ifis not denied that 
the suit for declaration was brought within 
time. 

The Subordinate Judge gavea decree in 
favour of the plaintiff and now in appeal 
we are asked to hold that the judgment 
and decree of the Court below are wrong, 
to find that there was a valid and binding 
ceremony of marriage between the plaintaif 
and the Ist defendant and that, therefore, 
the suit ought to be dismissed. 

Before we go on to discusa the issues 
which have to be determined in this 
appeal, we think it proper to sey something 
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of the history ofthe family to which 
the parties belong. 

Wazir Ahmad, who appears in this 
litigation as the guardian ad litem ofthe 
minor defendant Sibt Ahmad, had two sons, 
Qasim Hasan the elder, who is the father of 
the plaintiff, and, Ion Ahmad, the younger, 
who is now dead. It is admitted that the 
plaintif, Amina Khatun, was born onthe 
24th Novembar, 1904, and consequently at 
the time this nikah took place in Saptember, 
1917, she was close on 13 years of age. 
Amina Khatun had a brother named Abdul 
Hafiz who is said to have died in or about 
the year 1919 or 1920. 

It is admitted that before September, 
1917, Wazir Ahmad had totally disinherited 
his son Qisim Hasan, the father of the 
plaintiff by making a gift of ali his property 
to his younger son Ibn Ahmad. According 
to what is set out in the written statement 
this gift was made because Wazir Ahmad 
was displeased with what is called the 
“misconduct and high handedness” of his 
elder son, We have no particulars of this 
misconduct but we can have little doubt 
after a perusal of the oral and documentary 
evidence in this case that Wazir Ahmad 
was led principally to execute this deed of 
gift because his son Qasim Hasan was 
married to a Shia lady. Wazir Ahmad 
himself is a rigid Sunni to whom the Shia 
creed is obviously abhorrent. This is made 
plain from some of the correspondence on 
record. It is also equally clear that Qasim 
Hasan’s wife, Musammat Ashraf Bano, is a 
staunch Shia and that she and her father-in- 
law have never been on good terms. The 
state of Wazir Aumad’s feelings towards 
this lady may be gauged from the language 
of a letter which was dictated by him to one 
Basit Ali and which was sent to his son 
Qasim on the 8th Dacember, 192/. It is 
alleged in this case and has also been 
deposed to by certain witnesses that after 
Qsim Hasan had been married to this lady 
his father Wazir Ahmad tr.ed to convert 
the lady but failed. Wazir Ahmad himself 
denies this but from the evideace before us 
we think it highly probable that some 
attempt was made to bring over Musammat 
Asnraf Bano to the Sunni faith. However 
that may be, 1t is manifest that Ashraf Bano 
and Wazir Ahmad were husule to each 
other. 

We have also proof upon the record that 
Wasit Aumad was anxious about the faith 
of tne two childera of Qasim Hasan. There 
can, we think, be no doubt that it was his 
desire that they should be brought up as 
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Sunnis. Abdul Hafiz, the son of Qasim 
Hasan, disappointed this, hope declaring 
himself tobe a Shia sometime in 1916 or 
1917 ata time while his father Qasim Hasan 
was employed as a Deputy Uollector at 
Fyzabad. . 

Having totally deprived Qsim Hasan 
of his right to inherit any of his property, 1b 
seems to have occurred to Wazir Ahmad 
to repair what he had done by arranging 
two marriages, namely, one between the 
plaintiff and Sibt Ahmad, the son of Ibn 
Ahmad, and the other betwaen Qim 
Hasan’s son, Abdul Hafiz, and Musammat 
Zohra, the daughter of Ibn Ahmad, and 
there can be no doubt that proposals to this 
effect were made both toQisim Hasan and 
toIbn Ahmad. On this point we have the 
evidence of a witness, Mujthid Uddin, at 
page 18 of the record; moreover, the fact is 
admitted by Wazir Ahmad himself in his 
deposition. Certain correspondence which 
is on the record, bearing date, June, 1917, 
shows how these negotiations went on and 
also shows that at that time Qasim Hasan 
was most unwilling to give his daughter 
in marriage to Sibt Ahmad; it further 
appears that his wife was very strongly 
opposed to any such union. i p : 

Qasim Hasan has been examined in this 
case and from his ownstatement and from 
what appears from the letters which were 
written by him he was evidently between 
two fires at the time mentioned above. He 
was, we think, anxious about the property, 
that is tosay, he wanted, if he could, to put 
his children in the way of succeeding to 
some of the property which had been 
gifted away by Wazir Ahmad to his 
younger son, Ibn Ahmad, On the other 
hand his letters disclose that he was 
anxious for the happiness of his daughter, 
One objection which he had to the marriage 
was on the ground of disparity of age, He 
pointed out that the girl was between five 
and six years older than Sibt Ahmad. This 
statement regarding the disparity of age 
seams to have been challenged in the Court 
below but, as we have said above, it now 
appears fromthe sworn statement of Sibt 
Ahmad that he is, as a matter of fact, 
some five years and six months younger than 
the plaintiff. 

However reluctant Qasim Hasan was in 
June, 1917, to allow a marriage to take place 
between his daughter and the lst detendant, 
it appears that before the month of Septem- 
ber, 1917, he was won over by the solicitations 
of his father and became willing to allow 
the double marriage to take place, that is 
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to say, the marriage ‘between the plaintiff 
and Sibt Ahmad and the othér marriage 
between his son Abdul Hafiz and the 
daughter of Ibn Ahmad called Musammat 
Zohra. The result of all this was that in 
September, 1917, the two brothers, Qasim 
Hasan and Ibn Ahmad, with their families 
proceeded to the family house at Budaun 
where they arrived on the 22nd September. 
On the night following their arrival, that 
is. to say, the 23rd (not the 22nd as stated 
in the pleadings) a ceremony of nikah was 
performed as between the plaintiff Amina 
Khatun and Sibt Ahmad. The other 
proposed nikah for which also preparations 
seem to have been made at the same time 
"was put off on the allegation that Abdul 
Hafiz was then not of sufficiently good 
character. 


As regards this part of the case, we have 
every reason to believe that Ibn Ahmad 
waa not really willing to marry his daughter 
to Hafiz and was only pretending to consent 
tothis union, and we are satisfied that it 
was at his instance that the marriage which 
was fixed to take place simultaneously with 
the marriage of the plaintiff was postponed 
at the last moment. We have on record a 
letter, dated the 21st September, 1917, 
written by Ibn Ahmad to his father which in- 


dicates to us clearly that Ibn Ahmad intend- - 


ed to gethis weaker-minded brother intothe 
presence of his father after the parties had 
arrived at Budaun and was determined to 
exert his influence to have the marriage 
put off as it eventually was. Ibn Ahmad 
is dead and we cannot have his version of 
the affair but his letter speaks for itself as 
does aleo a letter written by Wazir Ahmad on 
the 8th December, 1917, in which he speaks 
of Ibn Ahmad holding the feet of Qusim’'s 
wife and putting his head on her fees. 


After the nikah had been celebrated 
between the plaintiff and the defendant No. 
1 the boy. Abdul Hafiz was taken away from 
his father and made over tothe custody of 
Ibn Ahmad with whom he lived for some 
time. The object of his being s23 made 
over is stated to have been in order that bis 
character might be reformed. It appears 
that Ibn Abmad sent him to school and 
also had rgligious instruction given to him 
by aMaulvi. This was obviously done with 
the intention of making Abdul Hafiz a 
Sunni for, as we have already pointed out, 
sometime before this he had openly declared 
himself to be a Shia. The end of this 
arrangement was that Abdul Hafiz ran away 
and died at Jubbulpore in 1919 or 1920, 
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After the 23rd September, 1917, the 
plaintiff and her mother remained for a few 
weeks at Budaun. There is a dispute as 
to where they were staying all this time. 
For the defendant it is said that they were 
staying at the house of Wazir Ahmad.. 
Ashraf Bano, however, and the plaintiff both 
say that thzy left the house of Wazir 
Ahmed and went to the house of Ashraf 
Bano's brother. Indeed Musammat Ashraf 
Bano and her daughter both declare that 
they left the house of Wazir Ahmad on the 
morning of the 23rd September, 1917, and 
were not in Wazir Ahmad’s house at the 
time the ceremony of nikah was performed. 
According to Ashraf Bano she was utterly 
opposed tothe marriageof her daughter with 
Sibt Ahmad and she stated in the Oourt 
below that having argued with Wazir 
Ahmad -all night and having refused to 
assent to the marriage she left the house 
early the next morning with her daughter, 

Having left Budaun the plaintiff and her 
mother joined Qasim Hasan at Mirzapore 
where he was employed at that time asa 
Deputy Collector. The correspondence on 
therecord shows that just before Ohristmas 
1917 Ibn Abmad managed to get the plaint- 
iff and her mother to Allahabad. This was 
not effected without a great deal of opposi- 
tion. The letters go to show that the girl 
and her mother were brought to Ibn . 
Abmad's house at Allahabad at the instance. 
of Wazir Ahmad who had received some 
information that a brother of the plaintiff's 
mother, a Shia, bad been staying with 
the family at Mirzapore. It appears, . 
moreover, that at this time plague was . 
raging in Mirzapore and Qasim Hasan 
eithe: persuaded or compelled the girl and 
her mother to go to Ion Anmad’s house at 
Allahabad where they remained till early 
in February, 1918. There are certain letters 
on the record which show that the plaintiff's 
mother was complaining to her husband 
that she and her daughter were living 
very unhappily at the house of Ibn Ahmad 
and finally Qasim sent aman to Allahabad 
who took the plaintiff and her mother away. 

It may alsv be mentioned here that 
during this stay at Allahabad the cor- 
respondence shows that the plaintiff Amina 
Khatun was being taught her prayers with 
difficulty and tnat lon Ahmad was most 
unwiliing to allow her to go away to 
Mirzapore because, as he said, her religious 
instruction would be interrupted. This 
matter about the religious instruction is 
important in connection with another 


. matter presently to bementioned, 
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Some time after February, 1918, Qasim 
Hasan gave up service in the United 
Provinces and went off to take up some 
employmentin the Hyderabad State. The 
girl went with him and did not return at 
any time thereafter to the house of Ibn 
Ahmad. From correspondence which took 
‘place between Qasim Hasan and his father 
after this departure to Hyderabad it appears 
that efforts were being made to bring the 
‘girl Amina Khatun up in the Sunni faith 
and we think that there can be little doubt 
that Qasim Hasan, in order to please his 
father, was trying to.get the girl to adopt 
the Sunni creed, It is plain to us that 
amongst other things he made her a disciple 
p a Sunni divine named Maulvi Abdul 
ari. : 
- We know very little of what took place 
between the years 1918 and 1925, but in the 
latter year Qasim Hasan seems to have got 
very ill and to have come to Delhi. There 
he was in poor health and circumstances 
and required medical attendance. He was 
trying to get pecuniary assis.ance from his 
father or his brother's widow, Musammat 
Ume Khudaija, out of the profits ofsome 
. property which belonged to his mother in 
-which he claimed to have a share. The 
money seems to have been refused andin 
the end Qasim Hasan executed a deed of 
waqf of his share of this property of his 
mother’s. After this the present suit was 
lodged on the 24th November, 1925. 
One of the first questions which arose for 
` determination in the Court. below was what 
was the religion of the plaintiff, Amina 
Khatun. In the plaint she described 
herself as following the Shia faith. This 
-was denied on behalf of the defence. It 
was alleged that Musammat Amina 
before her marriage and after her 
marriage wasa Sunni. Evidence was pro- 
duced on both sides on this question 
. and the Subordinate Judge eventually came 
to the conclusion that Amina Khatun was 
and isa Shia. 

The question is vitally important in this 

: case. As regards the validity of the marriage 
-the case of the plaintiff must be decided 
according to her personal law and on the 
quesion of the validity of nikah there is a 
_very marked difference between the Sunni 
and the Shia Law. ; 

We have, therefore, to examine the 
finding of the learned Subordinate Judge 
on this point. The question, as he says, 
was what was the creed of Musammat Amina 

: Khatun- before this ceremony of nikah 
took place. It is not zow questioned that’ a 
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marriage between a Shia and a Sunni is 
not invalid. It could not, therefore, be pre- 
tended that the nikah which took place 
in September, 1917, between these two 
parties was for this reason not legally 
binding. The validity of the nikah however, 
depends both upon the religion and the 
age of the plaintiff at the time the ceremony 
took place. There was before the Subordi- 


-nate Judge a conflict of evidence regard- 


ing the plaintiff's religion. Some ladies 
wera examined to show that Musammat 


-Amina Khatun said her prayers in accord- 
„ance with the Sunni ritual. 


This evidence, 
as the Subordinate Judge remarks, is of a 
vague nature and the women who professed 
to have seen the girl at her prayers were 
not questioned as to the exact difference 
in ritual. One lady named Musammat Aijaz 
Batul stated that she knew Amina Khatun 
was a Sunni because she ssid her prayers 
with folded hands but as the learned Sub- 
ordinate Judge states Shia women can also 
say their prayers in the same posture and 
consequently the statement of Aijaz Batul, 
even if it be taken as true, is by no means 
conclusive evidence to show that Amina 
Khatun was at that time a Sunni, 

In cases of this kind oral-evidence, such 
as we find on the present record, is of very 
little value. There can he no doubt that 
there is very strong feeling between the 
parties and that the direct evidence on both 
sides is of a partisan character. We think 
we areon safer ground in deciding the case 
upon the circumstances and probabilities. 

We would refer, in the first place, to the 
letter written by [bn Ahmad to his father 
on the 4th February, 1918. This was 
written at the time that Qasim Hasan had 
sent a man from Mirzapore to Allahabad 
to bring away the girl and her mother. In 
this letter ibn Ahmad writes: ‘‘I had no 
intention to send them at this time because 
it was with difficulty that the namaz was 


` taught to her and she had been made to 


remember the first ‘ para’. Now whenever 
they all will come here subsequently they 
will be taught from the very beginning. 
So long as they do notlive here perma- 
nently (4.6, continuously) for some time all 
the efforts shall remain fruitless", We 
think the Subordinate Judge was entitled 
to rely very strongly on this passage and to 
come to the conclusion that the meaning of 
this passage is that the girl was being 
taught to say her prayers in some way sha 
had not been accustomed to do before, 
It would hardly have been possible to write 
in this way -about a girl who had already 
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learnt to say her prayers in Sunni fashion 
‘and the Subordinate Judge, therefore, con- 
- cludes that. befbre this time the probabili- 
‘ties-are that she said her prayers as a 
Shia and that at the time of the nikah 
.she was as a matter of fact a Shia. The 
‘girl was examined in the course of the 
trial in the Court below and there she 
-made an admission that she had once said 
-tabarrah. The meaning of tabarrah is well- 
known. It is the imprecation which the 
Shias use against the Sunnis and we think 
-it certain that no Muhmmadan who was 
really a Sunnt would ever admit having 
‘pronounced the tabarrah, 
We have referred above to [what took 
place after the girl was taken away to 
Hyderabad and there seems to be little 
. doubt, as we have already said, that her 
father Qasim Hasan in order to oblige 
-Wazir Ahmad, was trying to bring 
-the girl up asa Sunni and it was for 
that purpose that he got her made a murid 
-or disciple of Moulvi Abdul Bari. All 
.these facts indicated to the Subordinate 
Judge and they indicate to us that if all 
. this trouble was being taken to teach 
Amina Khatun the elements of the Sunni 
. faith she musthave had another faith beiore 
that, namely, the faith ofa Shia. lf we con- 
. sider these factsin relation totheprotabilitics 
‘of the case the conclusion that the plaintiff 
was a Shia at the time of the nikah is 
. strengthened. We have already pointed out 
that her mother is admittedly a rigid Shia 
who has clung pertinaciously to her belief, 
It is not too much to suppose that in her 
childhood the girl would be much in the 
company and under the influence of her 
- mother and it is highly probable, therefore, 
. that Musammat Ashraf Bano would bring 
up her child in the Shia faith. So far as 
‘we can see, Qasim Hasan did not count 
for anything in this matter. He apparently 
is a man of weak character and we do not 
think that he made apy attempts, at any 
rate before the nikah, to interfere with the 
religious bringing up of Musammat Amina 
- Khatun. A 
- Having considered the- circumstances of 
- the case and the probabilities we are of 
` opinion that the Subordinate Judge was 
entitled to find thatthe plaintiff was a Shia 
before the nikah. We have no doubt that 
the Subordinate Judge's finding on this 
` matter is correct, | 
We have, therefore, to apply the Shia 
< Law in order to ascertain whether this 
’ ceremony of marriage, which was performed 
.in September, 1917, is binding on the 
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plaintiff, That the ceremony was perform. 
ed is a matter which is not denied, 

The next matter to be determined is 
whether at the time of the nikah the girl 
was of full age, that is to say, had she 
attained the age of puberty and if she had 
attained that age what would be the effect 
of her father representing her as guardian 
at the ceremony of nikah? There can be 
no doubt that Q:isim Hasan did give sanc- 
tion on behalf of the girl to the marriage 
but the Subordinate Judge has found that 
no sanction was obtained from the girl 
herself. There is clear evidence on the 
record that her permission (Jan) was not 
asked beforethe ceremony was carried 
through. We have, therefore, to cousider 
what is the Shia Law relating to the age 
of puberty. The Subordinate Judge has 
stated that in the case of Shias the age of 
puberty begins with menstruation and 
under the Shia Law the presumption is that 
menstruation takes place between the age 
of nine and ten years. There seems to 
be no doubt that this is the law as laid 
down in the Sharaya ul-Islam. We might 
also refer in this connection to a case 
which was decided by their Lordships of 
the Privy Council in the year 1873, the 
case of Newab Mulka Jehan Sahiba v. 
Muhammad Ushkurre Khan (1). If, 
therefore, there were no evidence of age 
in the case it would under this law be 
presumed that Musammat Amina Khatun 
had attained the age of puberty long 
before this nikah took place. We know 
the age of the gil definitely, She was, 
as we have said, born on the 24th 
November, 1504, and, therefcre, she was 
all but 13 yearsof age when the nikah 
took place. 


The Subordinate Judge has made a 
careful analysis of certain direct evidence 
bearing upon this point. The plaintiff 
herself, her father, her mother and a 
Hakim named Fazal-ul Rahman all eay 
that menstruation had begun before the 
year 1917, As against this the defendants 
put forward the statement of’ another 
Hakim named Fuzail Ahmad. We agree 
with the Subordinate Judge that this 
man's evidence isof no value. Over and 
above this all we think it is in accordance 
with probabilities that the girl should 
have begun to menstruate before 
September, 1917. There is the authority 
of works on medical jurisprudence. We 


(1) 26 W. R. 26; 8 Mad. Jur, 307; T, A. Sup, Vol. 192; 
8 Sar. P. O. J. 244 (P. O.).] 
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may rofer to the new edition of Lyons’ 
Jarisprudence, edited by Mody,in which 
it is szid that the rale in India is that 
girls begin to menstruate between the 
ages of l2and 14. Having regard, therefore, 
to all the circumstances, we are of 
_ opinion that this girl had attained paberty 
before Saptember, 1917 

There being no pretence that her 
consent to the marriage was formally 
asked for before the ceremony took 
place, the presumption would be that the 
nikah was invalid and does not bind the 
plaintiff. It was argued, however, in the 
Court below and has been argued here 
that although the girl may not have 
given any formal consent to this marriage, 
nevertheless her subsequent conduct 
_ amounts to evidence that she accepted 
the marriage and ought to be deemed a 
consenting party. In this connection the 
Sibordinate Judge has entered upon a 
long discussion regarding the nature of 
the consent which was given by the 
girl’s father. He has come to the conclusion 
that Qisim Hasan was deceived into 
agreeing to this marriage by a promise 
made to him by Wazir Ahmad that in 
the event of the marriage taking place 
half of the property which had been 
given away to Ibn Ahmad would be 
restored to him, Qisim Hasan. We think 
any discussion of this question is really 
superfluous because if the girl had become 
adult at the time of the nikah the consent 
of her father could not take the place of 
her own consent which under the Shia 
Law is essential. 

We have, therefore, to consider whether 
there is before us any reliable evidence 
from which it could reasonably be inferred 
that Amina Khatun assented to this 
marriage. 

:.In the plaint it was stated that it was 
only 24 years before the suit was brought 
that Amina Khatua came to have 
knowledge that any ceremony of nikah 
had been performed. Is was admitted 
however.in the plaint that there had been 
rumours that a nikah had taken place. 
The story which was put forward in 
evidence on behalf of the plaintiff was 
to the effect that her father had kept both 
the plaintiff and the plaintiff's mother in 
igoorance of the fact that a ceremony of 
marriage had been performed and that 
this matter only came to the knowledge 
of the plaintiff and her mother by reason 
„of-a letter which was written to the 
‘plaintifi’s mother some 24 years before 
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the suit by her brother. The Subordinate 
Judge has disbelieved this part of the 
cass and we disbelieve *it too. We have 
already referred to the conflict regarding 
what took place on the aghti of the 
23rd Saptember, 1917. We have on one 
side the plaintiff and her mother swearing 
that they were notin Wazir Abmad’s 
house at the time this ceremony was 
performed, on che other hand, we have 
detailed evidence to show that both the 
plaintiff and her mother were in the 
house, that the girl was dressed in bridal 
dress, that her father came in and informed 
her about the marriage, that the girl did 
not refuse to agree to the marriaga but 
rather that she conducted herself in a, 
manner to indicate that she was a 
willing party. The learned Subordinate 
Judge has characterized this evidence 
given on behalf of the defence as 
extravagant and improbable and on this 
point also we are in agreement with him. 
We feel that having regard to the 
relations of the parties we could not 
accept evidence of this kind which to 
our minds bears marks of elaboration and 
fabrication, We are quite prepared to 
believe that the girl and her mother 
remainei for a few weeks in the house 
of Wazir Ahmad after this nikah had 
taken place and we cannot for a moment 
believe that either the girl or her mother 
were ignorant that such aceremoay had 
been performsd. But while we are pre- 
pared to go so far, we are not prepared 
to həld that any conduct of the girl can 
be pointed to so as to justify the conclu- 
sion that he ever gave her consent or wag 
willing to be married tə the Ist 
defendant. The fact that she and her 
mother remained or were detained in the 
house of Wazir Ahmad for a fortnight 
after the ceremony took place is no 
evileace whatever that she was a willing 
party to the marriage. 

[hen we are referred to what took 
place in Allahabad in the month of 
Dacember, 1917, and January, 1918. We have 
already referred to the.events of that time 
and have stated how it is proved that the 
plaintif and her mother were brought to 
Allahabad to the house of Ibn Ahmad very 
much agaiast their will. For the defence it 
is said that the girl was there treated as a 
bride, thas is, as the daughter-in law of 
Ioa Ahmaiani that some sort ofa party 
was given by way of celebration of the 
nikah. Here again we feel we cannot rely 
upon the direct evidence to this effect given 
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on behalf of thedefendant. It is impossible 
to doubt from the correspondences on the re- 
‘cord that Musammat Ashraf Bano was moat 
‘uuwilling to come to Allahabad and was 
‘most unhappy in the house of Ibn Ahmad 
-and knowing that she was bitterly opposed 
‘to any marriage bstweea her daughter and 
;Ibn Abmad’s son we find it difficalt to 
-believe that during her stay of five or six 
.weeks in Allahabaa this lady would in any 
-way be.party to any demonstration intended 
to indicate that Amina Khatun was the 
wife of Sibt Ahmad. 

In this connection we would refer to the 
letter written by [bn Ahmad to his father 
on the 7th January, 1918. In this Ibn 

“Ahmad writes as follows:— 

“My Bhabi Jan Saheba (t.e., sister-in-law), 
-has -since the date of her arrival been 
thinking of going away from this place as 
„early as possible, Accordingly she has 
:béen finding out various excuses for this 
purpose”. sa. 

We have no doubt, therefore, that 
Musammat Ashraf Bano and her daughter 
were very unwilling to remain at the house 
of Ibn Ahmad. We have referred already 
to the attempts which were being made 
during this period to teach Amina Khatun 
the Sunni ritual of prayer. Our conclusin 
is that itis impossible for us to find that 
any conduct of the plaintiff during the 
period just referred to affords any indication 
of her acceptance of the position of being 
the married wife of Sibt Ahmad. 

‘We have already pointed out that after 


February, 1918, the girl went off with her : 


father to Hyderabad and we have no evi- 
dence of any couduct during the period 
between her going to Hyderabad and the 
time the suit was brought which would indi- 
cate that she was a consenting party to the 
marriage. Itis true of course that the girl 
did not during this time take any active 
steps for the purpose of repudiating the 
validity of a nikah and it has been argued 
thatin view of the great delay in bringing 
the suit the relief sought by her ought to 
berefused, it being within the discretion 
ef the Uourt to withhold such relief, On 
the other hand, there is the consideration 
that.the girl all this- time was living with 
her father. and in the circumstances it is 
not;to- be expected that she could have 
taken: any- action, independent of him. 

' The. letters from Qasim Hasan to his 
father written from Hyderabad indicate 
that he was still trying to establish friendly 
relations between, his. father and himself 
aud-for.that’ purpose:he was representing 
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that the plaintif was being taught the 
- Sunni faith. It would, in our opinion, have 

been quite impossible for this girl to have 

taken any active steps at an earlier stage in 
order to obtain the declaration she is 
seeking inthis suit. It is likely enough 
.that the suit was brought after Qasim 
Hasan had quarrelled again with his. 
father and had made a wakf of the property 
to which he claimed to be entitled as an- 
- heir of his deceased mother. However that 
“may beweare of opinion that the record 
does not afford any reliable evidence to 
show that Amina Khatun wasever willing 
to marry the lst defendant or has ever 
“been willing since the ceremony was per- 
formed to acknowledge that she is lawfully 
wedded to him. We have come, therefore, 
to the conclusion that the Subordinate 

Judge's judgment and decree must ke 
- maintained, except in one particular now to 

be noticed. The Subordinate Judge in 

decreeing the plaintifi's suit made Wazir 
Ahmad the guardian ad litem of the Ist 
defendant personally liable for the costs of 
‘thesuit. It is complained in the memo- 
randum of appeal that the Court below was 
wrong in awarding costs personally against 

Wazir Ahmad. We think effect must be 

given to this plea. We cannot find any 

authority in the Code of Civil Procedure 
. toaward costs personally against a guardian 
ad litem and we may refer in this connec- ‘ 
tion to a decisionof the Madras High 
Court, Narasimha Rau v. Lakshmipati 
Rau (2). 

The decree of the. Court below, therefore, 
will be varied by directing that the costs of 
the suit will be borne by the Ist defendant. 
- With this modification in the decree of the 

Court below we dismiss this appeal with 
costs. to the plaintiff-respondent. 
A. Appeal dismissed. 

(2) 3 M. 263 i 


meneen 


ALLAHABAD HIGH COURT. 
BEOOND CIVIL ApPaaL No. 1856 or 1925, 
April 17, 1928. 

Present :—Mr. Justice Mukerji. 
` NIHAL— DEFENDANT. —APPELLANT] 
~. Versus 
.. NIADAR SINGH AND OTHERS — 
PLAINTIF£S—R&SPONDENTS, s 
U. P. Land Revenue Act (III of 1901), 8. 288 (k)— 
Partition proceedings—Subsequent suit in Civil Court 
relating to title between parties arrayed on same side, 
competency of. > 
Where the parties toa civil suit were arrayed on 
the same side in a partition ‘preceeding in a Revente 
Court, that fact alone would not prevent them - from 
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litigating a question of title among themselves in 
the civil suit, 
Lal Behari v, Parkali Koer (2), followed. 
Bijai Misir v. Kali Prasad (1), distinguished. R 
Appeal from a decree of the Subordinate 
Judge, Mazaffernagar. 
“Mr K. C. Mital, for the Appellant. 
Messrs. Iqbal Ahmad and Mukhtar Ahmad, 
for the Respondents. 
JUDGMENT.—This appeal could not 
be argued except for the fact that it was 
< contended that the case of Bijat Misir v. 
Kali Prasad (1), lent support to the appel- 
- lant’s contention. ` 
_ Very briefly the facts are these. The 
respondents sought a declaration, by the 
suit out of which this appeal has arisen 
that they were the owners of a certain 
enclosure described as No. 49/1. Their 
. grievance was that the present appellant, 
the 3rd defendant in the suit, had 
: hypothecated it as his own property and 
the creditor had brought it tosale with the 
. result that the defendant No. 2 purchased 
it. The sale has been set aside and now 
. the contest is between the appellant and 
the plaintiffs alone. The learned Judge in 
. the Oourt below has found that the 
property does belong to the plaintiffs and 
that isa question of fact which has been 
arrived at in a clear judgment. 


It has, however, been contended by the 
-learned Counsel for the appellant that the 
suit is barred by the provisions of s. 233 (k) 
of the Land Revenue Act, 

It appears that in 1896 there was a parti- 
tion in the village, The parties to this appeal 
were arrayed on the same ride, namely, they 
were non-claimants for partition. In the 
course of the partition proceedings the 
enclosure in question had been allotted to 
the people who had claimed partition. 
The appellant Nihal went up to the 
Revenue Court and asserted that the 
enclosure belonged to him and should not 
be allotted to the claimants for partition. 
The partition Court held that the gher 
belonged to the appellant Nihal and directed 
that it should be given to him and a 
corresponding area should be allotted to 
the claimants for partition. On these facts 
reliance is placed on the case already cited 
above and it is contended that the, suit is 
- barred by the provisions of s. 233 (k) of the 
Land Revenue Act. 

The facts of the casein Bijai Misir v. 
Kali Prasad (1) are not quite clear. It 
appears however from‘ the judgment of 
- (jy 41liInd, Oas. 912; . 469; oda de 
ey ee Ae eee 


ABID HUSAIN V. GANGA BAHAI, 


- partition. 


441 


Banerji, J., that the shares of the parties-to 
the suit, out of which the appeal had arisen 
before his Lordship, belonged to one and 
the same set, viz, the non claimants for 
But the shares of the parties 
had been defined in a partiton òf their own 
and the Revenue Court had drawn up 
proceedings under s. 114 of -the Act 
“declaring the basis upon which the parti- 
tion was to be effected " Evidently, his 
Lordship took it on the facts of the case, 
that the partition could not be effected in 
the case, except on the basis that the 
parties held the respective shares noted 
against their names in the proceedings, 
There could possibly be no other ground for 
the decision of the case. I sent for the 
paper-book of the second appeal and I find 
that the learned District Judge found that 
in the partition proceedings Kali Prasad, 
the defendant, did obtain the property in 
suit in the course of the partition. That 
explains wby the majority of the Judges 
in Bijai Misir v. Kali Prasad (1), found 
that s. 233 (k) barred the suit. I find 
that in a much subsequent case, viz., Lal 
Behari v. Parkali Koer (2\ his Lordship Mr. 
Justice Banerji, sitting with Knox, J., 
decided that where the parties to a civil 
suit were arrayed on-the same side ina 
partition proceeding, that fact alone would 
not prevent the parties from litigating a 
question of title among themselves. 

In my opinion the case in Lal Behari v. 
Parkalt}K oer (2) is on all fours with the case 
beforeme and the decision of the Oourt 
below was right. The appeal fails and is 
hereby dismissed with costs, 

Appeal dismissed. 


A. 
(2) 55 Ind, Cas, 22; 42 A, 309; 18 A, L. J. 110; 2 U. 
P. L. R. (AJ) 50. 


ALLAHABAD HIGH COURT, 
Civit Revision No, 262 oF 1927, 
February 1, 1928, 
Present:—Mr. Justice Dalal. 
ABID HUSAIN— DERENDANT-—A PPLIOANT 
Versus 
GANGA SAHAI AND ANOTHER-— PLAINTIFFS 
— OPPOSITE PARTIES. 

Contract Act (IX of 1872), s. 69—Atiaching creditor 
paying money to save property from being sold 
for arrears of rent—Right to re-imbursement — 
Practice—Non-appearance of defendant, 
amounts to admission of claim. 

The absence of a defendant ina caseis not tanta- 
mount to an admission on his part of the plaintifi's 
claim. : 

A person who is interested in the payment of 
money which another is bound by law to pay and 
who therefore pays it, is entitled to be.re-imbursed 


whether 
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under s. 69 of the Contract Act, even though he is 
not legally bound under any contract to make the 


ayment. $ ENA 4 g 2 
oi Hé craditor who has instituted a suit against his 


debtor and who has attached before judgment the 
debtor's property is interested in making a pay- 
ment to avoid the prope.ty being sold under a 
decree for arrears of rent, andis entitled to claim 


- ent from his debtor. 
ii Tulse Kunwar v. Jageshwar Prasad (1), relied on. 


Revision from an order of the Judge 
of the Gourt of Small Causes, Khurja. 

Mr. M. A. Aziz, for the Applicant. 

Mr. Panne Lal, for the Opposite Parties. 

JUDGMENT.—Both these applica- 
tions for revisions arise from the same 
decision of the Court of Small Causes. The 
plaintiff Ganga Sahai sued Rabi Dat, his 
gon-io-law Raj Kumar, and Abid Husain 
for the recovery of a sum of Rs, 220-1. 
Relief was claimed against Rabi Dat 
alone and in the alternative against Abid 
Husain, if any collusion should be proved 
between Rabi Dat and Abid Husain. The 
learned Judge dismissed the suit as against 
Rabi Dat and decreed it against Abid 
Husain on the very strange ground that 
Abid Husain had put forward no defence. 
The Court forgot the elementary principle 
. of law that a plaintiff must prove his claim 
against a particular defendant before a 
decree can be passed against that defend- 
ant, The absence of a defendant is not 
tantamount to his admission of a claim. 
For reasons which willappear later Abid 
Husain was examined as a witness for the 
plaintiff, but in his statement he does not 
admit any liability to the plaintiffs’ claim. 

The facts were these. Ganga Sahai 
brought a suit for recovery of money against 
Rabi Dat and attached a house and shop 
prior to judgment. Abid Hueain held a 
decree against Rabi Dat for recovery of 
arrears of rent and in execution of his 
decree he attached this very house and 
put it to sale. The house was purchased 
by Rabi Dat’s son-in-law Raj Kumar, and 
in order to save the house from sale Ganga 
Sahai paid the amount due and saved the 
house from sale, This amount was taken 
out by Abid Husain in payment of his own 


decree. 


The learned Judge of the Court of Small 


Causes held that Ganga Sahai made a 
voluntary payment and was not entitled to 
. recover it from Rabi Dat who obtained the 
benefit of the payment. This is not sound 
law, In s. 6¥ of the Contract Act a person 
who is interested in the payment of money 
which another is bound by law to pay, 
and who, therefore, pays it, is entitled to 
: be reimbursed by the other, It has been 
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pointed out by the learned Chief Justice in 
Tulsa Kunwar y. Jageshwar Prasad (1) that 
the provisions of those sections are much 
wider than those of the English Law on the 
subject, He quoted with approval from 
Sir Fredrick Pollock’s workon the Indian 
Oontract Act: 

“Itis enough for a person claiming under 
the provisions of this section to show that 
he had an interest in paying the moneys 
claimed by him at the time of the pay- 
ment.” 

Even where a person is not under a con- 
tract legally bound to make a payment, 
but if he is only interested in making 
the payment, he would be entitled to be 
reimbursed under the provisions of s. 69 
of the Contract Act. In the present case 
the plaintiff was interested in making the 
payment in order to save the house for the 
recovery of hisown decree. The interest 
was sufficient to entitle him to make pay- 
ment and toclaim re-payment afterwards 
from Rabi Dat. 

In the result I set aside the decree 
against Abid Husain and pass a decree 
for the entire claim against Rabi Dat 
ex parte. Rabi Dat is not represented here 
to-day. The decree of this Court in this 
application will be that the decree of the 
Oourt of Small Causes is set aside with 
costs of this application to be paid by 


Rabi Dat. 
A. Decree set aside, 
(1) 28 A. 563; A, W. N. (1908) 114; 3 A. L. J. 372, 


ALLAHABAD HIGH COURT. 
FULL BENCH. 

Sreconp Oivit APPBaL No, 804 cr 1926, 
November 15, 1928, 
Present:—Mr. Justice Boys, Mr. 
Justice Kendall and Mr Justice King. 
Afterwards 
Present:—Mr. Justice Makerji and 
Mr. Justice Sen. 

RAM BARAN DAS—DeErenpant- — 
APPELLANT 


Versus 
Pandit BHAGWAT PRASAD 
—PusIntTIFF AND RAM SARUP 
— DEFENDANT — RESPONDEN 185, 

Agra Pre-emption Act (XI of 1922), ss. 19, 22— 
Suit for pre-emption—Vend e acquiring interest 
during pendency of suit—Plaintiff's right, whether 
defeuted—Interpretation of Statutes—Marginal notes, 
value of. 

Under s. 19 of the Agra Pre-emption Act, 1922, in 
a suit for pre-emption, the defendant-vendee can, 
by the acquisition of an interest equal or superior 
to the plaintiff's inthe mahal after the institution of 
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the suit but before the passing of the decree of the 
dirst Court, defeat the plaintiff's right of pre-emption 
which existed at the date ofthe institution of the 
suit. [p. 443, col. 1.] 

The marginal notes to the sections of the Agra 
Tenancy Act, 1922, can be referred to in order to 


interpret the meaning of the Statute. |p. 443, col. 
2, . i 
Iper King, J.—The question whether a marginal note 
can be referred to for an exposition of the meaning 
ofa section depends upon whether the note has been 
inserted by, or under the authority of, the Legisla- 
ture. [p. +46, col. 1.] s 


Səcoad appeal from a decree ofthe Ad- 
ditional District Judge, Meerut, dated the 
2nd of March, 1926 

Dr. N C. Vaish, for the Appellant. 

Mr. Panna Lal, for the Respondents. 


JUDGMENT OF THE FULL 
BENCH. 

Boys, J.—The following question has 
been referred to the Full Bench:— 

“Whether on atras interpretation of ss. 19 
and 20 of the Agra Pre-emption Act of 1922 
the defendant vendes can defeat the plaint- 
iff's right of pre emption which undoubtedly 
existed at the date ot the institution of the 
suit, by acquisition of an interest equal or 
superior to plaintiff's in the mahal after the 
institution of the suit but prior to the pass- 
ing of the decree by the first Court?” 

The reference tos. 19 in the question is 
inserted in manuscript after the referring 
order was typed. This subsequent inser- 
tion we note only because the discussion of 
the question in the referring order is con- 
fined to the effect of s. 20 of the Act, and 
no opinion has been expressed in that refer- 
ring order in regard to the effect of a. 19. 

We have, however, manifestly to consider 
both s3ctions. In the present case the 
facts are that Ramsarup on the 26th March, 
1924, sold a zemindari house to the defend- 
ant Ramsaran Das whoatthetime of the sale 
was not a co-sharer. 
iz On the 25th March, 1925, Bhagwat Prasad 
by virtue of his right as aco-sharer brought 
a suit for pre-emption against Ramsaran 
Das, the vendee, and Ramsarup the vendor. 
Oa the 7th April, 1925, that is subsequent 
to the filing of the suit, but prior to the 
decree, Ramsaran Das, the defendant- 
vendee, obtained a gift ofa share in the 
mahal. It will be noted that this suit was 
brought under the Agra Pre-emption Act 

-of 1922, and one of the questions, in fact 
the main question, with which we are con- 
cerned is whether the Act altered the law 
as itis admitted to have previously exist sd. 

Both Couris decreed the plaintiff's 

„suit repelling the defendant's contention 
that he could defeat it because he had 
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become a co-sharer before the decree by 
virtue of the gift to him.» 

The defendant has appealed and on his 
behalf it has been contended that by virtue 
ofs.20 of the Act of 19228 subsequent gift 
tohim after the filing of the suit but 
before the decree defeated the plaintifi's 


‘right and the suit should have been dismiss- 


ed. Reliance appears to have been placed 
on behalf of the defendant on s. 20 through- 
out, and his Counsel did not apparently 
intend to rely atall on s. 19 until refer- 
ence to that section was made by the Court 
at the heariag before us, This will, no 
doubt, also account for the fact that the 
applicability of s. Ly is not discussed in. 
the referring order, and that mention of 
that section only finds subsequent place in 
the question referred. Tae explanation of 
this is probably to be found in the fact that 
s. 20 was interpreted in a sense to some 
extent favourable to the defendant in 
Qudratunnissa Bibi v. Abdul Rashid (1). 
No attention appears to bave been directed 
to the fact that that case is also authority 
for the proposition thats. 19 must also be 
interpreted in a sense favourable to the 
defendant even if s,z0 would not help. 

As the case now is before us for judgment 
we have to consider the effect of both 
sections. It is admitted on all sides that 
according to the previously existing law a 
giftto the vendes, though subsequent to 
the date of suit, would, if prior to the 
decree, defeat the right of the plaintiff-pre- 
emptor and his suit would have to be dia- 
missed. That is how the law undoubtedly 
stood before the passing of the Act of lyzz, 
A reference has been made in the refer- 
ring order to the view expressed by me in 
Sultan v. Masitu (+), I decline to give the 
reference to the report of that judgment in 
the Allahabad Law Journal which contains 
three printer's errors which render the 
judgment unintelligible. In that judg- 
meat I referred to the fact that the cursus 
curie in defendant's favour involved a 
departure from theordinary principle that 
a plaintiff's right should be determined by 
the state of affairs existing at the date of 
suit. I said: “There is obviously some- 
thing to be said ia support of this depar- 
ture from the ordinary rule of regarding 
the date of suit as the crucial date, but it is 
a dangerous departure. I think that ita 


(1) 96 Ind. Cas, 549; 48 A. 616; 24 A. L. J. 773; A. I 
R. 1926 All, 661. 
(2) 96 Ind. Oas, 744; 48 A.689; A. 18 R. 1926 AH, 


“749; 24 A. L. J. 1003, 
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_ extension to further cases is one to which 
“I should be very loath to assent without 
full consideration. These observations are 
only’ necessary because I want to guard 
against the suggestion that anything and 
everything that occurs subsequent to the 
date of suit may similarly be taken into 
consideration, I agree with the order pro- 
` posed.” Ihave quoted this passage in full 
because the remarks are referred to in the 
referring orderas throwing doubt on the 
cursus curie. It is, however, apparent 
from the passage that I have quoted that 
though I disliked, and I may add would not 
have been a willing party to the establish- 
- ment of such a cursus curi, I acknowledg- 
ed that it already existed and agreed to 
follow it. It is quite a different matter that 
we have got to consider, The case before 
the Court in Sultan v. Masitu (2) was a case 
prior to the Act of 1922, and we hainot got 
to consider in that, nor did I consider in 
that, the effect of the new Act of 1922 which 
- was not applicable to the case then before us, 
- or the question whether that Act amended 
` the law or codified it as already existing. 
To turn now to the Act itself. The 
defendant relied, as I have said, ons. 20. 
He contended that there was nothing to 
show that s. 20 was intended to alter the 
-law,and thatitcovered not only acquisi- 
tions prior to the suit but also acquisi- 
tions subsequent to the date of the suit, 
Section 2U reads, so far as is material for 
this present case: “No suit for pre-emption 
shall lie where the purchaser......... has 
‘acquired an indefeasible interest in the 
mahal which, if existing atthe date of the 
-gale or foreclosure, would have barred the 
suit.” Itwas contended that because the 
“words “prior to the institution of such suit” 
did not appear in the second portion of the 
-gection and did find placein the first por- 
` tion subsequent to the word “has” where 
it first occurs, therefore, it must be taken 
that- the omission of those words in the 
second portion indicates that the sscond 
- portion was intended to protect the vendee 
even though the interest he had acquired 
was acquired subsequent to the date of the 
suit. lu Qudrat un-nissa Bibi v, Abdul 
Rashid (1) the contention “thats. 20 per- 
mits a defence only when, prior to the insti- 
tution of the suit, a purchaser hasas transfer- 
red property or has acquired an indefeas- 
ible interest in the mahal” was rejected. 
It is, however, in my opinion, manifast that 
‘the words "no suit’for  pre-smption shall 
"lie" are sufficient and clear indication that 
‘judgment upon the rights of the parties 
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must be passed on the basis of the facts 
existing at the date of the suit. That the 
section might grammatically speaking have 
been more happily worded is beyond doubt, 
but it is equally beyond doubt that as word- 


.ed it will only entitle the defendant to rely 


on an acquisition made prior to the date of 
suit. 

Counsel for the defendant-appellant 
then, practically upon the insistence of the 
Court that he could not succesd relying 
upon s. 20, but might succsed possibly rely- 
ing upon s. 19, fell back upon that section. 
The next question, then, is whether s. 19 
has altered the law as it existed before the 
Act of 1922, or whether it still permits the 
defendant to fall back upon the acquisition 
of an interest between the suit and the 
decree as defeating the pre-emptor's right. 
The material wordsins. 19 are “No decree 


_for pre-emption shall be passed in favour of 


any person unless he hasa subsisting right 
of pre-emption atthe time of the decree.” 
Prior to the passing of the Act it isadmit- 
ted that the plaintiff-pre-emptor would in 
face of the authorities have had no “‘subsist- 
ing right.” It is clear that the Act was an 
Act intended “to consolidate and amend 
the law" (see the preamble), But itis also 
beyond doubt that if the law was clearly 
established in one sense by a well-known 
cursus curie, we cannot conclude that there 
was any intention to alter the law unless that 
intention was clearly expressed. If the law 
has not been altered then the plaintiff- pre. 
emptor had no “subsisting right” at the 
date of the decree; his right had been 
defeated by the giftto the vendee prior to 
the decree, How then can he be said to 
have lost his “subsisting right” by any- 
thing appearing from the Act. I suggested 
to the plaintifi-respondents’ Oounsel, and 
he, of course, accepted the argument, that 
possible inference might be drawn from 
the wording of s. 20. That section makes 
it clear that the acquisition of an interest 
prior to the date of suit barred the plaintiff- 
pre-emptor’s right. It might not unreason- 
ably be argued that the failure to embody 
in that section the defeat of the plaintiff pre- 
emptor’s right by an acquisition subse- 
quent to the date of suit, embodying the 
law as previously existing, suggests an 
inference that the Legislature did not 
intend to embody that portion of the law 
previously existing that subsequent acquisi- 
tion would defeat the plaintiff-pre-emptor’s 
right, and by the omission intended to 
indicate that the rights of the parties 
should be governed by the general principle 
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that judgment must be passed on their 
rights as existing on the date of suit. 
There is something to be said for this 
contention, but I agree that it is too slight a 
foundation on which to base the conclusion 
that the Legislature intended to amend the 
law and that the - plaintiff-pre emptor's 
subsisting right must be held to have been 
defeated. Similarly there isan apparent 
want of proper sequence in the rights of 
parties at the date of suit being declared in 
a section which follows that declaring the 
rights of parties atthe date of the decree; 
and from thisit is suggested that an 
inference may be drawn thats. 19 was in- 
tended to deal with the loss of rights by a 
change in the position of the pre-emptor 
ands. 20 with the loss of pre-emptor’s 
rights by a change in the position of the 
vendee. But here again the foundation is 


. too slight upon which to found, even with 


the aid of the inference with which I have 
just above dealt, the conclusion that the 
Legislature intended to alter the law. It 
appears to me, therefore, that, though I still 
unwillingly subscribe to the view. that a 
plaintifi’s right can be defeated by some- 
thing done subsequently to the date of suit 
by the vendee, I must hold that the Legis- 
lature knew what the law was prior to the 
Act as established bythe cursus curiæ, and 
that if ithad intended to amend that law 
it would have done so in express words. 

‘As the law stands a plaintiff may go 
into Oourts with absolute honesty and 
stating absolutely the whole true facts and 
may have an undonbted right to a decree, 


and then after he has incurred possibly — 


much trouble and expenditure, the 
defendant by securing a gift to himself of 
a small share in the mahal may render 
the bona fide expenditure of time and money 
incurred by the plaintiff fruitless. That is, 
however, a question of what is expedient and 
proper and not an answer to the question 
how the Jaw stands. 

I would hold, therefore, thats. 20 is not 


‘eoncerned with the effect of acquisitions 


subsequent tothe date of the suit, but 
that the law as laid down in s. 19 of Act XT 
of 1922 isthat a defendant-vendee can 
by obtaining a gift to himself of a share 
in the mahal subsequent to the date of suit 
and prior to the decree defeat the plaintiff- 
preemptor's right. With this answer I 
would return the reference. 

I may add that since writing this judg- 
ment Ihave had the advantage of seeing 
the judgment of Mr. Justice King and I 
agree with him in the view expressed there- 
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in as to the right of the Court to consider,’ 
in the case of this Act at any rate, the 
marginal notes to the sectiozis, 

King, J.—I agree with Mr. Justice 
Boys that the plaintiff's right to a decree 
for pre-emption has been defeated by the 
provisions of s, 19 of the Agra Pre-emption 
Act, 1922, and not by the provisions of s. 20. 
‘As the reasons which lead me to the same 
conclusion are not precisely identical with 
his, I thinkit desirable to state my views. 

In this casethe plaintiff had a right of 
pre-emption up to the date ofthe institu- 
tion of the suit, After the institution of the 
suit, but before the passing of the decree, 
the purchaser (defendant No. 1) acquired 
in the mahal an indefeasible interest which 
gave him a right of pre-emption equal or 
superior to that of the plaintiff, The 
question is whether in these circumstances 
the plaintiff's right to a decree for pre-emp- 
tion was defeated under s. ly ors. 20 of 
the Act. 

The object of the Act, as stated in the 
preamble, was to consolidate and amend 
the law relating to pre-emption, It is im- - 
portant, therefore, to bear in mind the 
previous law when we have to construe the 
provisions of the Act. 

It is admitted that under the law ad- 
ministered before the commencement of 
the Act no plaintif iaa pre-emption suit 
could obtain a decree unless he could show 
a subsisting right of pre-emption, firstly, 
at the date of the sale, secondly, at the date, 
of the institution of the suit, and thirdly, 
at the date of the decree, In the present 
case the plaintiff had a right of pre- 
emption up tothe date of the institution 
of the suit, but he had no subsisting right 
of pre-emption, in the sense in which that 
expression was understood in the previous 
law, at the date of the decree, because 
the purchaser had by that time acquired 
a preemptive status equal or superior 
to that of the plaintiff. The plaintiff, there- 
fore, would not have been entitled to a decree 
under the previous law. 

The appellant (the purchaser) contends 
that the same rule of law holds good under 
the present Act. I think his contention is 
correct, but the ground upon which he 
bases his contention is wrong. In the 
Courts below the purchaser relied en- 
tirely on s. 20 of the Act in support of his 
contention. His learned Counsel adopted 
the same attitude before the Division 
Bench which made this reference, The 
result was. that in the referring order there 
isno discussion of the question whether . 
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8,19 doesnot govern the decision of the 
appeal. It was assumed that s. 20 was the 
only section apBSlicable. It is difficult to 
understand why the appellant's learned 
Counsel failed to rely upons.19 when he 
could have quoted the most recent rulings 
of this Court ia support of his contention. 
In any case, itis clearly necessary for us 
to consider theeffect of s. 12 as well as 
of s. 20. 

I agree with the view expressed by Mr. 
Justice Boys and by the referring Bench 
that s. 20 does not help the appellant. 
The relevant words of that section read 
as follows: 

“No suit for pre-emption shall lie where 
the purchaser...... has acquired an indefeas- 
ible interest in the mahal which, if existing 
at the date of the sale or foreclosure, would 
have barred the suit.” 

The mere fact that the words “‘prior to 
the institution of such suit,” which occur 
in the first portionof the section, cannot 
grammatically be read into second portion 
does not, in my opinion, affect the result, 
although I agree that the meaning might 
have been better expressed. I think the 
section enacts the old rule that the plaint- 
iff must have a subsisting right of pre- 
emption at the date of the institution of the 
suit. Thesection mentions certain events 
which would bar the iostitution of the suit 
and I take itas referring necessarily only 
to events that have taken place before 
the institution. I do not see how the 
institution of the suit can be said to be 
barred by an event that has not taken 
place before the institution. To my 
mind the language of the section clearly 
applies only to the acquisition of an in- 
terest before the institution of the suit. 

If any doubt remains, it should be set 
at rest by a reference to the marginal 
note. The question whether a marginal 
note can be referred to for an exposition 
of the meaning ofa section depends upon 
whether the note -has been inserted by, 
or under the authority of, the Legislature. 
This principle isapparent from the reasons 
given in the leading case Claydon v. Green 
(3) which lays down the old rule, observ- 
ed by the Oourts in Hogland, that marginal 
notes ought not to be relied on in inter- 
preting an Act of Parliament. “At the 
time when that Act (the Alehouse Act, 
1828 (9 Geo. IV, c. 61) passed, the Parlia- 
ment Roll had no marginal notes, or 


(3) (1868) 30. P, S11 at p. 519; 37 L, J. O. P, 226; 
181. T. 607; 16 W.R. 1126, 
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punctuation, nor were the Statutes separat- 
ed into sections. We cannot, therefore, 
look at the marginal note for an exposition 
ofthe meaning of the section. Indeed, it 
is difficult to ses how the marginal notes 
could ever be used in the construction of 
Acts of Parliament, seeing that they are not 
put there by the Legislature or assented to by 
them.” 

It seems that since 1819 marginal notes 
do appear on the rolls of Parliament, and 
there has been some conflict of judicial 
opinion whether marginal notes may be 
referred to when the true meaning of a 
section ofan Eaglish Statute enacted after 
1849 isin doubt. The conflict of opinion, 
however, arises solely from the uncertainty 
existing in the minds of the Judges on 
the point whether the marginal notes can 
be considered to have been inserted with 
the assent of the Legislature, All the 
English rulings which I have seen re- 
ferred to on this point clearly imply, or 
expressly hold, that marginal notes can 
be referred to for the purpose of inter- 
pretation if they can be regarded as in- 
serted, or assented to, by the Legislature. 
It would indeed be quite unreasonable, in 
my opinion, to take the contrary view. 

The question then arises how far the 
marginal notes in the Agra Pre-emption 
Act can be regarded as inserted, or assented 
to, by the Legislature. The answer depends 
upon the practice followed by the U. P, 
Legislative Council in matters of legislation 
at the time when the Act wags passed. 
Oa this point I am able to speak from 
personal knowledge, having been a member 
of the U. P. Legislative Council in the 
capacity of Legal Remembrancer or Deputy 
Secretary or Secretary of the Legislative 
Department for several years, including the 
period when this Act was passed. 

I speak of the practice followed during 
the term of office of the first President of 
the reformed Council. 

In the first place, every Bill is drafted 
with marginal notes. The practice of 
inserting marginal notes is expressly re- 
quired by the instructions issued by the 
Government of India for statutory draft- 
ing, and has beenin force in this Pro- 
viues for many years, Every Billis, there: 
fore, introduced in the Council with a 
marginal note annexed to each clause, 
Even at the first stage, when the general 
principles of a Bill are under discussion, 
I have known a non-official member of 
the Council to criticise ssverely the draft. 
ing of a Bill owing to a mistake in a 
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marginal note, I merely: mention this 
fact as showing that the members of the 
Oouacil do not consider marginal notes to 
be outside the sphere of their criticism. 

When the Bill is referred to a Select 
Committee of the Council, the Committee 
invariably consi lerthe marginal notes along 
with the clauses and make such amend- 
ments in the margiual notes as they think 
fit. The practice of the Council differs in 
this respect from the practice of the House 
of Commons, 


Finally, when the Bill is taken into 
consideration in the Council, the marginal 
notes are not ordinarily read out and for- 
mally passed by the Council along with 
the clauses, butamendments to marginal 
notes, and the insertion of new marginal 
notes, form the subject of formal motions 
and resolutions 
“this factas showing that the marginal 
notes are considered, and are assented to 
expressly or tacitly, by the Council. 


The following extracts from the official 
report of the Proceedings of the U. P. 
Legislative Council will serve to prove that 
the practice, during the period under consi- 
deration, was as | have stated. Two of 
the extracts relate to the Agra Pre emption 
Bill itself, and two to a more recent Bill: 


“Mr. O. M. King: I propose substituting 
‘Exclusion of pre-emption in respect of 
certain alienations,’ for the present marginal 
_ note (ef cl. 8 of the Agra Pre-emption 
Bill). The amendment was put and adopted. 
The motion that cl, 8 of the Bill as amended 
do stand part of tne Bill was putan d adopt- 
ed:” (Vol. IX, page 496, Lst November, 1922), 

“Mr. O. M. Kug: [further move that in 
the marginal note to cl. 5 (of the Agra 
Pre-emption Bill) after the word ‘mahals’ 
the words ‘or villages’ be inserted, simply 
because we have provided for the rightof 
pre-emption in villages as well as in mahals, 
‘Lhe motion was put and adopted. The 
motion that cl. 5 as amended do stand part 
of the Bill was putand adopted”: (Vol. XI, 
page 153, 14th December, 1922), 


“Mr. O. M. King: Thirdly, I move that 
in the marginal note (tocl. 44 of the Oudh 
Oourts Bill) after the words ‘Subordinate 
Judge’ the words ‘or Munsif* be inserted’. 
Amendments agreed to. Clause 44, as 
amended, ordered to stand part cf the Bill”: 
(6th March, 1925, Vol. XXII, page 485). 

‘Mr. J. R. W. Bennetts: I move that the 
following marginal notes be inserted 
against the first and second paragraphs re- 
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spectively of cl, 48 (of the Oudh Courts 
Bill) ‘Bar of redemption suits when mort- 
gage executed before the 13th February 
1814’ and ‘Redemption suits not barred 
where fixed term for redemption had not 
expired before 13th February, 1856.’ Amend- 
ment agreed to. Olause 48 as amended, 
ordered to s'and part of the Bill": (7th 
March, 1425, Vol. XXII, page 506). 

Further examples may be found in 
Vol. XXII at pages 479 and 505. 


The practice of the Legislature, in respect 
of marginal notes, being as shown above, 
I think itis clearthat the marginal notes 
ofthe Agra Pre-emption Act must be 
regarded as inserted in the Act with the 
assent and authority of the Legislative 
Council. I think they may be treated as 
parts of the Act to the same extentas the 
headings of Chapters, or the headings of 
groups of sections. They can, therefore, 
properly be regarded as giving a contem- 
poranea expositio of the meaning of a 
section. when the language of the section 
is obscure or ambiguous, I do not think 
that this view conflicts with the dictum of 
their Lordships of the Privy Council in 
the case of Balraj Kunwar v. Jagutpal 
Singh (4): “Itis well-settled that marginal 
notes tothe sections of an Actof Parlia- 
mant canant be referred to for the purpose 
of construing the Act The contrary opin- 
ion originated in a mistake, and it has been 
exploded long ago. There seems to be no 
reason for giving ths marginal notes inan 
Indian Statuteany greater authority than 
the marginal notesin an Haglish Act of 
Parliament.” 

I take this to mean that no reason had 
been shown to their Lordships for ascribing 
to the marginal notes of an Indian Statute 
any greater authority than could be 
ascribed to the marginal notes of an Act 
of Parliament, and, therefore, they were 
not prepared to ascribe any greater author- 
ity to the former. Very likely no such 
reason could have béen given. The 
Indian Statute under consideration in that 
case was the Oudh Estates Act which was 
passed by the Governor-General in 
Council in 1899. Their Lordships could 
not be expected toattach any authority to 
the marginal notes ofthat Act unless they 
were satisfied that the notes had been 
inserted with the assent of the Legislature. 
Apparently no attempt was made to prove 
this proposition, It may be that the pro- 


(4)26 A. 393 at p. 406; 8 O. W. N. 699; 1 A. L. J. 384; 
T Q C, 248; 311. A, 132; 8 Sar, P, O. J, 639 (P. O) 


ug 
position ‘was not even true. I find no 
trace in the grguments or judgment of 
any statement or, explanation of the 
procedure followed by the Indian Legisla- 
ture in the year 1869 in respect of mar- 
ginal notes. In the circumstances, there- 
fore, it was only to be expected that their 
Lordships -would not attach any authority 
to such notes. 

- [see noreason, however, for supposing 
that their Lordships would exclude all 
reference to the marginal notes of the 
Agra Pre-emption Act, 1922, even if they 
were satisfied, by reference to the official 
report of the Proceedings of the Legislative 
Council of the United Provinces, that such 
notes must be regarded as inserted with 
the authority andassent of the Legislature. 
That- would be a good reason for differ- 
entiating between the marginal notes of 
that Act. and the marginal notes of an Act 
of Parliament. 

“Tho marginal note to s. 20 reads as 
follows :— 

. “Sale of property to pre-emptor or 
acquisition. of right by the original pur- 
chaser prior to suit.” I may observe in 
passing that the word ‘“‘pre-emptor” must 
be taken as equivalent to “person having 
aright of pre-emption", but the important 
point is thatthe note clearly indicates that 
the events mentioned must have taken 
place “prior to suit”. This confirms the 
conclusion, to which I have arrived on 
other grounds, that 8. 20 has no applica- 
tion to the present case, where the pur- 
chaser acquired his interest after the 
institution of the suit, I am unable to 
agree to the interpretation put upon s. 20 
in the case of Qudrat-un-nissa Bibi v, Abdul 
Rashid (1). 

The next. question is whether s. 19 
defeats the plaintiff's right toa decree. I 
think it clearly does. At the time of 
passing the decree the plaintiff had no 
subsisting right of preemption, because 
the purchaser had by that time acquired 
a pre-emptive status equal or superior to 
that of the plaintif. To my mind it is 
clear thats. 19 enacts the old rule that the 
plaintiff cannot get a decree unless he 
shows a subsisting right of pre-emption 
at the date of the decree. I think the 
expression “subsisting right of pre-emp- 
tion” must be understood in the sense in 
which it was understood before the 
passing of this Act. The plaintif may 
lose his right in avariety of ways, and one 
way is bythe purchasar's acquisition of an 
jnterest which puts him on thesame leval 
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a3 the plaintiff in respect of theright of 
pre-emption. It may be considered hard 
that the plaintiff should be defeated by 
the purchaser acquiring such an interest 
after the institution of the suit, but this 
was the old rule, and I have no doubt but 
thats. 19 enacts the samerule. I express 
no opinion on its justice or expediency. 
Iam in full agreement with the interpreta-. 
tion put upon s, 19 inthe case of Qudrat- 
un-nissa Bibi v. Abdul Rashid (1) which 
has been followed in the case of Ram 
Khelawan v. Bihari (5) and Deo Narain 
Singh v. Ajudhiya Prasad (6). 

1 agree that the reference should be 
answered in the affirmative in, respect 
ah 19 and in the negative in respect of 
s. 20. ; 

Kendall, J.—I agree with my learned 
brothers in their interpretation of 's..19 and 
s. 20 of the Act, and need add nothing to 
what they have said on the point. As 
regards the use of marginal notes I can 
support from my own experience às Legal 
Remembrancer and Judicial Secretary the 
remarks of Mr. Justice King on the proce- 
durein the reformed Legislative Oouncil; 
and the conclusion at which I arrive is 
the same as his, namely that the marginal 
notes of the Agra Pre-emption Act, 1922, 
may properly be referred to by the Court 
in order to interpret the meaning of that 
Statute. ; 
- By the Court.—Let the reference be 
returned with the answer that in the circum- 
stances named the plaintiff's right of pre- 
emption is not defeated by the provisions of 
s. 20 but is defeated by the provisions of 


s. 19. 
JUDGMENT. 

Mukerji and Sen, JdJ.—Oertain 
point of law was referred by us to the Full 
Bench, A Fall Bench has formulated its 
answer and the case has come back to us. 

In view of the finding of the Fall Bench | 
this appeal must be allowed. We accord- 
ingly allow the appeal, set aside the 
decrees of the Courts below and direct that 
the plaintiff's suit do stand dismissed with 
costs throughout. 

A. Appeal allowed, 


5) 103 Ind, Cas, 367; 25 A. L. J. 147; 49 A. 268; A. 
IR. 1927 All. 517. 

(6) 102 Ind. Cas. 120; 25 A. L. J, 603; A. L R. 1927 
All, 575; 49 A. 696. 
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MADRAS HIGH COURT. 
CIVIL AP2eRAL No. 32 oF 1924, 
August 6, 1928, 
Present:—Mr. Justice Ramesam and 
Mr Justice Venkatasubba Rao. 

T. RAJU—PLAINTIFF—APPELLANT 
Versus 
NAGAMMAL AND ANOTHES—DREENDANTS 

Nos, 1 an» 2—RESPONDENTS, 

Hindu Law—Adoption—Ante-adoption agreement 
between widow and natural father—Absolute interest 
conferred on widow in respect of some items of pro- 
perty—Validity of agreement—Privy Council decision 
in Krishnamurthi Ayyar's case, effect of. 

An ante-adoption agreement by a Hindu widow 
with the natural father of the boy intended to be 
adopted which provides for a gift of family property 
to strangers is void. [p. 451, col. 2:] 

lf, however, an absolute interest is given to the 
widow in some items of the property which do not 
amount to practically the whole of the property, 
and if a substantial part of tha property is still left 
for the adopted son, the arrangement may be re- 
garded as fair and beneficial and, therefore, valid. [p. 

_ 452, col. 11 

Krishnamurthi Ayyar v. Krishnamurthi Ayyar (1), 
explained. 

Per Venkatasubba Rao, J.—The law relating to the 
validity of ante-adoption arrangements in favour of 
Hindu widows, has not been in the least dis- 
turbed by the decision of the Privy Oouncil in 
Krishnamurthi Ayyar's case (1). For determining 
their validity, the tests that were laid down in 
Visalakshi Ammal's case (4) must still be applied, 
namely, did the arrangement receive the consent of 
the natural father and is it a fair and reasonable 
one and for the minor's benefit? Ifthese tests are 
satisfied, the Oourts will uphold the arrangement, 
if not, they willnot. Gifts to strangers as part of 
such an ante-adoption agreement have, however, now 
been declared by the Privy Council to be void. [p. 
454, col. 1.] 

Appeal against a decree of the Sub- 
ordinate Judge, Mayavaram,in O.S. No. 
25 of 1923. 

Messrs. S.VaradachariarandT, V. Muthu- 
krishna Iyer, for the Appellant. 

Messrs. T. R. Ramachandra Iyer and 
T. V. Ramanatha Iyer, for the Respondents. 


JUDGMENT. 

Ramesam, J.—T he facts of this case 
may be briefly stated as follows: One 
Kothandarama lyer of Poongavur (Tanjore 
District) died on 25th April, 1905, leaviag 
two daughters, (1) Nagammai, lat defendant 
whois a widow and (2) Gaanambal, his 
adoptive mother Valambal, and his widow 
Parvathi Ammal. Prior to his death he had 
executed a Will dated 2Uth Saptember, 1902, 
Ex. XII (2) a Will dated 8th September, 
1903, of which we have no record, (3) a Will 
dated 29th October, 1903, cancelling the 
previous Will (Bx. VI) and (4)a last Will 
dated 13th March, 1905, (lis. A) in which 
all previous Wills wera cancallet. Along 
with the Will of Septamber, 1903, ha ex- 
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ecuteda deed of settlement dated 3rd 
September, 1903, but it was never regis- 
tered and, therefore, never came into opera- 
tion. Under his last Will Ex. A he gave 
power to his widow to adopt eithera son 
of his daughter Gnanambal provided she 
begets a son before January, 1908, or a son 
of any one of his nephews, T. Subramania 
Aiyaror T. Venkatarama Aiyar, He made 
certain dispositions to come into effect in 
the event of either contingency. At the 
time of his death Gnanambal had no son, 
The widow Parvathi Ammal resolved upon 
adoption immediately after his death, 
Necessarily she had, therefore, to adopt a 
son of oneof the testator's nephews named 
in the Will, She resolved to adopt the ~ 
son of Subramania Aiyar and an agree- 
ment was executed settling the terms on 
which adoption was to be effected. This 
is Ex. I dated 26th April, 1905. The boy 
was adoptedon the same date but the 
deed of adoption evidencing it (Ex. II) 
was executed on 2nd May, The present suit 
is filed by the adopted son T. Raju pray- 
ing for adeclaration of his title to the 
suit lands, namely, the lands of the village 
of Nallathakudi which formed part of the 
property ofthe deceased Kothandarama 
Iyer. Parvathi Ammal died on 2nd July, 
1y18,and Valambal diedon 19th June, 
1917. The present suit was filed on 39th 
August, 1919. The Subordinate Judge 
who tried the suit dismissed it on the 
ground that the adopted son was not 
entitled to the suit properties relying on 
the terms of Hix. I. The plaintiff appeals. 

Two points have been argued before us 
in appeal: (1) What are the terms of the 
deed of settlement dated 3rd September, 
1903, bearing on the suit landsaud (2) how 
far does Ex. I biad the plaintiff. The first 
question becomes necessary to decide be- 
cause the terms of the deed of settlement 
were incorporated into Ex. I by reference 
toitand though the dead of settlement it- 
self was not registered, we have yet to 
ascertain itscontents. The document it- 
self is not forthcoming—having been filed 
for refund of stamp duty and never taken 
back. Defendant’s witness No. 1 is the other 
nephew of the testator, namely, Venkata- 
rama Iyer and he gives evidence that one 
of theterms ofthe settlement wasthat a 
half ofthe suit lands should be enjoyed by 
Balambal for life and that Parvathi Ammal, 
the widow should have absolute interest 
in the remainder ofthat half and in the 
other half. He proceeds to add further 
termscutting down the absolute estate of 
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Parvathi Ammal in the event of her dying 
without alienating the property. Itis ex- 
tremely doubtful if the latter portion of 
the evidence can be accepted, Though at 
the time of the adoption, he co-operated 
in bringing about the adoption, for we 
find him an attestater of Ex. I, he has 
not taken an attitude adverse to the plaint- 
iff. The reason for this is obvious. At 
the time of the adoption one of the matters 
contemplated by all the parties was that 
Alamelu, daughter of the lst defendant 
Nagammal, should be given in marriage 
to Krishnamurthi, son of this witness, and 
that Alamelu should get an absolute right 
in the lands of Kothankudi. Thus it was 
contemplated that Kothankudi lands 
should goby means of this marriage to 
the family of Véenkatarama Iyer just as the 
family of his brother Subramania gets a 
portion of the testator’s property by means 
ofthe adoption. But unfortunately this 
marriage never took place and Venkata- 
rama Jyer’s family did not benefit. 
Though, therefore, itis not safe to rely 
upon the evidence of this witness, still as 
I will presently show the first portion of 
his evidence appears to be true. Defend- 
ant’s witness No, 2 never saw the settle- 
ment deed as his -cross-examination shows 
and his evidence about its contents is 
useless. Defendant’s witness No. 3is the 
Ist defendant. She never read the settle- 
ment deed but heard when the terms were 
dictated by her.father. Assuming this is 
good evidence, it is doubtfulif we can rely 
upon such evidence for ascertaining the 
terms of the settlement. Iam not willing 
to rest my conclusion as to the terms of 
the settlement on the evidence of D. W. 
No. l and D. W. No.3 only as the Subor- 
dinate Judge does. We have got Ex. VI 
which refers to the terms of the settlement 
deed and which, in my opinion, seems to 
be conclusive as to what they were, Read- 
ing Ex. Vlitis clear that the scheme of 
the testatorin September and October, 
1903, was first, to make provisions in fav- 
our of his daughters, mother and wife by 
means ofa deed of settlement leaving 
certain properties and these he intended 
to deal with bya Will in favour of the 
adoptedson. Accordingly he executed a 
deed of settlement dated 3rd September 
and Will dated 8th September. He can- 
celled the Will and executed another Will 
on 29th October, namely, Ex. VI. In para. 
9 of Ex. Vi hesays that under the deed of 
settlement dated 3rd September he made 
suitable provisions for his daughters, 


T. RAJU V, NAGAMMAT, 


113 1. O. 1928 


mother and wife. In para. 3 he gives 
authority to his wife to make the adop- 
tion. In para. 4 he says that the adopted 
son should have an -absolute interest 
in “the properties which remain after ex- 
cluding those which I have distributed 
under the deed of settlement referred to 
above, thatis, the nanja, punja, etc., lands, 
buildings, houses, sites,trees, ete., which 
belongto me in Kokkur village, together 
with the shares in all the Samudayams be- 
longing to me.” This clause shows that 
the properties not dealt with by the deed 
of settlement comprised only the lands in 
the Kokkur village, Mr. Varadachariar 
the learned Vakilfor the appellant, who 
argued the case with his usual fairness and 
ability contended that this cl. 4 does not 
necessarily show that the whole of the 
interest in thesuit lands had been dis- 
posed of bythe settlement. He contends 
that the clause is consistent with making 


agiftofan interest for lifein the suit 
lands to Parvathi Ammal‘and the re- 
mainder remaining outstanding to the 


adopted son and the reference to the lands 
in Kokkur village only was made because 
the life-interest in the suit lands had been 
disposed of. We cannot agree with this 
contention. Ifonly the life-interest had 
been given to Parvathi Ammal in the suit 
lands, thereis a vested remainder undis- 
posed of and such undisposed of interest 
must have been necessarily referred to 
along with the lands in the Kokkur 
village. The parties belong toa very in- 
telligent class of people, namely, Tanjore 
Brahmins who are almost as well-versed in 
legal ideas about remainders as trained 
lawyers, and anyhow they were assisted 
by a High Court Vakil Mr. T, Natesa Iyer 
who was an attestator of Ex. I.. He is a 
brother of Subramania Iyer and Venkata- 
rama Iyer already referred to, In Ex. I 
the sentence “The adoptedson Raju him- 
self, is, as mentioned in the deed of settle- 
ment to getall the properties in Kokkur 
village and enjoy the same with absolute 
rights,” shows that the adopted son had 
no vested remainder in the suit lands. 
This can be only because the suit lands 
were completely disposed of by the settle- 
mentin favour of the wife. Whether we 
lookat the terms of Ex. I or Ex. VI it 
seems to be clear that the suit lands were 
given away to Parvathi Ammal absolutely 
after life-interest in half of the lands of 
her mother in-law Valammal. Itis because 
of the light thrown by these two documents 
that I am inclined to believethe firat half 
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ofthe evidenceof D. W. No. 1 and not the 
later portion when he speaks of fuar- 
ther dispositions in case Parvathi Ammal 
died without alienating. The motive for 
further addition is clear, He wants to 
ensure that the property will not reach the 
adopted son in any event. Inthe ordin- 
ary course, after Parvathi Ammal’s death 
(intestate) the daughters succeed to a 
Hindu daughter's interest in the suit lands 
and, as this is not an absolute interest, there 
is afurther chance of the adopted son 
getting these properties if the daughters 
die wtihout male issue or daughters’ sons. 
The witness's object . was to cut off this 
chance also. But, as a matter of fact, 
Parvathi Ammal left a Will which was in 
dispute at the time when the witness depos- 
ed but we are informed it has since been 
found to be genuine. The contingency 
contemplated by the witness did not in 
fact arise, I am not prepared to believe 
that portion of theevidence, but there is no 
reason why we should not believe the 
evidence in so far as it shows that 
Parvathi Ammal got absolute interest in the 
` suit lands, 

The second question ‘that arises is how 
faris Ex, I binding on the plaintiff, As 
we have seen, the terms of the settlement 
are incorporated in Ex.I. it is conced- 
ed on all hands that, but for Ex. I, 
the plaintiff is entitled to the suit pro- 
perties on the construction of Ex. A, The 
only question that now remains is whether 
Ex. 1 is binding upon the plainnff. 
The Subordinate Judge held that it was 
binding on the plainuff with reference to 
the then case-law on the subject. At the 
time when the Sabordinate Judge decided 
the case ne had not the benefit of the latest 
decision of the Privy Council in Krishna- 
murtht Ayyar v. Krishnamurthi Ayyar (1) 
and we have now to decide the case in the 
light thrown on the question by this 
decision of the Privy Council. That 
decision modified the judgment of the 
Madras High Oourt reported as Krishna- 
murthy Aiyar v. Krishnamurthi Aiyar (2). 
Up to the decision of the Privy Council, 
according to the law as understood in 
India and specially as laid down by deci- 
sions of the Madrasand Bombay High Courts, 


(1) 101 Ind. Oas, 779; 50 M. 508; A. T. R. 1927 P. O. 
139; 29 Bom. L. R. 969; 53 M. L. J.57; 45 O.L. J. 
620; 40. W. N. 621; 310. W. N. 910; 26 L. W. 135; 
(1927) M. W. N. 489; 39 M, L. T. 52; 8 P, L.T. 719; 29 
A. L. J. 945; 54 I. A, 248 (P, 0). 

(2) 85 Ind. Oas. 832; 49M. 252; 49M. L.J. 252; 
(1925) M, W. N. 632; A. I. R. 1925 Mad, 932, 
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an agreement brought about at the time 
of adoption by the adoptite father acting 
on behalf of the adopted son may be 
binding on him, ifit is fair and beneficial 
to him though it cuts down part of the 
interest which he would get but for such 
agreement and would not be binding on 
him if it is not fair and beneficial. The 
decision of the Jadicial Committee has 
now modified this view. Viscount 
Dunedin who delivered the judgment of 
the Board referred at length to the Bombay 
and Madras cases. The noble Lord 
summed up the Bombay cases thus: 

“As a question of actual decision, the 
Courts have always upheld the grant to 
the widow of her interest for life...But when 
the gift is to outsiders it has been held 
invalid,”...... The reasons given have varied.” 

Then the noble Lord summed up the 
Madras cases thus: 

“As regards decisions, the general result 
has been to validate the arrangements so 
far as provision is made for the widow, just 
as in Bombay...As regards reasons, again 
they vary...” f 

Then the Board’s conclusion is stated thus: 

“They are of opinion that there is such 
a consensus of decision in the cases...that 
they are fairly entitled to come to the 
conclusion that custom bas sanctioned such 
arrangements in so far as they regulate 
the right of the widow as against the 
adopted son. It ssems part of the custom 
that one sine quanon of such an arrange- 
ment should be the evasent of the natural 
father......... the mere postponement of his 
interest to the widow's interest, even though 
it should be one extending to a life- 
interest in the waole property, is not 
incompatible with his position as a son. 
Their Lordships are, therefore, prepared 
to hold that custom sanctions such arrange- 
ments, 

“Ag soon. however, as the arrangements 
go beyond that, i.e. either give the widow 
property absolutely or give the property 
to strangers, they think mo custom as to 
this has been proved to exist and that such 
Serange pa against the radical view 

e Hindu Law. ‘ ; 
ah ini as I understand their Lordships’ 
judgment, the effect of it seems to: be 
this: (1) if an agreement provides a 
gift to strangera it is void, (2) if the 
arrangement confers advantages on the 
widow it will continue to be valid if 
it is fair and beneficial as before and 
invalid if unfair. As illustrative of the 
last proposition, even} if the agreement 


452 T, RAJU V, NAGAMMAL, 


confers life-interest on the widow in the 
whole property ,and the adopted son’s 
enjoyment begins after the death of the 
widow it will still be regarded as fair 
and valid. If the whole property is given 
absolutely to the widow, it will be regard- 
ed as unfair. 

l infer from the above summary that if ab- 
solute interest is given tothe widow in some 
items of the property which do not amount 
to practically the whole of the property, or 
in other words, if a substantial part of the 
property is still left for the adopted son, 
the arrangement may still be re- 
garded as fair and beneficial and, there- 
fore, may be valid. I donot understand 

“ the last sentence which was quoted from the 
Privy Oouncil judgment to lay down, that 
if a very small item of property is given 
absolutely to the widow and if the adopted 
son gets very large property, still the whole 
‘disposition will be invalid. Such a view 
seems to be against the reasons given by 
their Lordships and would be anomalous 
comparing it with the other illustrations 
referring to the gift of life-interest in the 
whole property tothe widow. The word 
‘property’ in the last sentence, I think, 
yefers to the whole of the property. In 
construing thatsentence, one must rememb- 
er that the actual case before their Lord- 
ships related toa gift to strangers and this 
they held to be invalid. They were not 
considering in detail particular cases of 
gifts to the widow. Only one case was 
given as illustration. On this part of 
the case.I have had the advantage of 
reading my brother's judgment and I 
entirely agree with his view of the decision 
of the Privy Council and also his view on 
the question whether the agreement Ex. I 
can be regarded as fair and beneficial to 
the adopted son which is also that of the 
trial Judge. 

The result is that the appeal fails and 
is dismissed with costs, 

The defendants have not given up 
the point they raised in the first Court, 
i.e. that there was an oral disposition 
of the suit lands by the testator after Ex. 
A. But we found it unnecessary to hear 
them on this point. 

Venkatasubba Rao, 
an appeal from a judgment dismissing 
the plaintifi’s suit. He seeks to recover as 
the adopted son of one Kothandarama Iyer, 
avillage known as Nelathikudi from the 
latter's daughters, thelst and 2nd defend- 

` ants. Kothandarama Iyer died on the 25th 
of April, 1905, having executed a Will 


d.—This is 


113 1. O. 1928 


(Ex. A) dated the 13thof March, 1905. Itis 
unnecessary to state in any detail the terms 
of that Will beyond mentioning that the 
testator conferred by it upon his wife 
Parvathi, an authority to adopt. On the 
very day after the testator died, his 
widow adopted the present plaintiff as her 
son. Before the adoption was made, an 
arrangement was come to (Ex. I dated 
26th of April, 1905), regarding the enjoyment 
of certain properties and to that arrangement 
the natural father of the boy was an assent- 
ing party. Two questions are raised in the 
suit, first, a question of fact relating to the 
terms of this ante-adoption arrangement; 
eecondly, a queston of law regarding its 
validity. 

The plaintiff bases his title on the Will 
which bequeaths to him the village in 
question after the deaths of the testator’s 
mother and widow, who were to enjoy it 
for their lives. The former died in 1917, 
the latter in 1918 and the suit was filed 
in 1919. 


The suit is resisted on the ground that 
under the ante-adoption arrangement, 
Nelathikudi was given absolutely to the 
adoptive mother, who, before her death, 
made a Will disposing of it in favour of her 
daughters, the defendants, As I have said, 
the first point to decide is a question of fact. 
Is ita part of the arrangement that Nelathi- 
kudi wasto be taken absolutely by the 
testator’s widow ? The learned trial Judge 
upholding the contention of the defence, 
has found that under the arrangement 
Nelathikudi was given absolutely to her. 
My learned brother has dealt with that 
point fully and, for the reasons given by 
him, lagreein the conclusion arrived at by 
the lower Court. 


This leads me to the consideration of the 
next question. Is the agreement valid ? 
The lower Court, applying the test laid 
down in the cases decided by-thisCourt, has 
come to the conclusion that the agreement 
was fair and reasonable, that it was for 
the benefit of the adopted son and is, there- 
fore, binding upon him. The argument 
for the appellant is, that the law on this 
point hassince been declared by the Judi- 
cial Committee to be entirely different in 
Krishnamurthi Ayyar v. Krishnamurthi 
Ayyar (1). The point raisedis thus of far 
reachingimportance and itisour duty to very 
carefully consider the scope andeffect of the 
Privy Council decision. It is undoubtedly 
true that thecase itself decides a narrow 
point, but the judgment contains a valu- 
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able exposition ofthe principles relating 
to ants-adoption agresments—an expesition 
to which the greatest weight must be at- 
tached. . | 

The argument for the appellant may be 
shortly put thus: Ifthe effect of the ar- 
rangement isto allow the adoptive widow 
to retain a life-interest in the property, 
even though it may extend to the whole 
property, that arrangement is valid ; butif 
a portion of tha property, however small 
that portion may be, is allotted absolutely 
tothe widow, thatoffends against the princi- 
ple laid down by the Judicial Committee. 
To take a concrete case, if the property is 
worth a crore and the widow who, let us 
assume, isin her teens, makes the adop- 
tion, there is nothing in law to prevent her 
from having forher whole life at her ab- 
solute disposal the entire income from this 
large property, which mayamount to lakhs; 
but if a small fraction of this extent, say, 
a property worth Rs. 10,000 is.allotted to 
her absolutely thatarrangementis bad and 
cannot be upheld. This is,in short, said 
to be the effect of the dicta contained in 
the judgment. I am decidedly of the opin- 
ion that this contention is wrong. 

To understand the decision correctly, 
we must first look at the facts of that case. 
The question thereraised was, whether the 
provisions of a Will made by the adoptive 
father were valid by reason of an ante- 
adoption arrangement. By that Will certain 
lands were devised to persons ‘‘ who were 
connections but were in no case within 
the degrees entitled to maintenance,” that 
is to say, some distant relations of the 
adoptive father. The suit was filed after 
the death of the testator by the legatees 
against the adopted son for the recovery of 
those lands. The case thus raised a ques- 
tion regarding persons “not within the 
degrees entitled to maintenanea ” and this 
distinction is of fundamental importance 
and is emphasised throughout the judg- 
ment. The opening paragraph refers to 
this important factor and several subse- 
quent passages lay strəs3 upon it. Insum- 
ming up the Bombay cases, their Lordships 
draw a clear distinction between what the 
Courts did in regard to gifts tothe widow 
of her interest for life and gifts made to 
outsiders, They point that “the Oourts 
have always upheld the grant to the widow 
of her interest for life” whereas ‘ when 
the gift is to outsidera it has been held 
iavalid.” Then again when the effect of 
the Madras decisions is stated, similar lan- 
guage is used. Their Lordships say: “As 
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regards decisions, the}lsgeneraltresult has 
been to validate the arrangements so far 
as provision is made for the widow just as 
in Bombay.” To quote a further passage, 
the same idea underlies the following re- 
marks: “They are of opinion that there 
is such a consensus of decision in the cases 
with the exception ofthe case of Jagan- 
nadha v. Papamma (3) that they are fairly 
entitled to come to the conclusion that 
custom has sanctioned such arrangements 
in so far as they regulate the right of the 
widow as against the adopted son.” 

This I consider to be the most essential 
part of the judgment. The antithesis is, 
bstween the right of the widow on the one 
hand, and onthe other, the right of the 
‘outsiders’ or ‘strangers’ or persons “in no 
case within the degrees entitled to main- 
tenance.” It must be borne in mind that 
the actual decision itself,as I have already 
said, was in respectof outsiders, that is, 
those not entitled to maintenanca, 

In regard to gifts to widows, the matter 
stood thus. They were upheld by the In- 
dian Courts but the reasons on which they 
were soupheld were various, Their Lord- 
ships examine the soundness of these rea- 
sons and reject them as being totally op- 
posed to principle. But—and this is signi- 
ficant —the result of the decisions was ac- 
cepted, however, not on the ground that 
they were based on sound reasoning, but, 
as it might be inferred from their all but 
uniform course, that by Hindu eustom and 
usage the law was modified to the extent 
of sauctioning arrangements “in so far as 
they regulate the right of the widow as. 
against the adopted son.” The arguments 
of Subramania Aiyar, J.,in his referring 
order in Visalakshi Ammal v. Sivaramien 
(4) were clearly opposed to the opinion of 
the Fall Bench expressed later in the same 
case. The Judicial Committee approves of 
the reasons mentioned by that learned 
Judge butare not prepared to adopt at 
the present day his conclusion. There is 
no warrant for saying that the decision of 
the Full Bench, which was at that time re- 
garded as of binding authority in Madras, 
was overruled by the Privy Council, In- 
deed on the contrary, it is patent from 
their judgment, that this was the course 
which their Lordships were not prepared 
to, and did not adopt. In this connection, 
I may observe that in the Fall Bench casa, 
though other reasons are given, reasons 


3) 16 M. 400; 3 M. L. J. 193. 
8 27 M. 577; 14 M. L. J. 310 (F. B.) 
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which must now be taken to be unsound, 
the ground of custom is specifically men- 
tioned. Benson, J., with whom the other 
Judges concurred, quotes from West and 
Bubler, ‘‘ Fair arrangements for the pro- 
tection of the widow's interest during her 
life, are commonly made, and are always 
supported by the authority of the caste “— 
a view which found favour with the Full 
Bench. What then is the effect of the 
Privy Council decision? It unequivocally 
holds that such arrangements cannot be 
upheld asto give property to strangers; 
in other words, Ganapati Ayyan v. Savithri 
Ammal (5) is inferentially overruled, 
where it had been held that a 
disposition in charity by the adoptive 
father was binding; on the other hand, 
Balkrishna Motiram Gujar v. Shri Uttar 
Narayan Dev (6) is inferentially upheld 
where a gift by the adopting father in 
favour of a charity was by the High 
Court held bad. It may not be out of 
place to enquire why the Bombay High Court 
held that gift bad. The reason is contained 
in a passage in the judgment of Hayward, 
J., which has been cited by the Privy 
Council. And what is thatreason? “Agree- 
ments for reasonable provision for widows 
ought to be upheld as valid according 
to general custom modifying the strict 
terms of Hindu Law.” But, there is no 
reason to recognise the custom in support, 
of a more general extension of the modi- 
. fication. This is precisely the view that 
the Judicial Committee itself has now 
taken, The point on which I wish to lay 
stress, I may again refer to in thie connec- 
tion. In the judgment of Hayward, J., 
the words used are “agreements for reason- 
able provision for widows” without a dis- 
tinction being made between an absolute 
gift and a life-estate. 

I am clearly of the opinion, therefore, 
that in the matter of arrangements in 
favour of widows, the law has not been 
in the least disturbed. For determining 
their validity, the tests that were laid 
down in VisalakshiAmmal v. Sivaramien (4) 
- must still be applied. Did the arrangement 
receive the consent of the natural father 
and was it a fair and reasonable one and for 
the minor’s benefit? If these tests are satis- 
fied the Oourts will uphold the arrange- 
ment, if not, they will not. 


Mr. Varadachariar for the appellant seeks 
support for his argument, in the passage 


(5) 21 M. 10. 
(6) 50 Ind, Cas, 912; 43 B, 542; 21 Bom, L, R, 225, 
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in the judgment of the Judicial Committee 
which reads thus: “As soon, however, as the 
arrangements go beyond that, that is, either 
give the widow property absolutely or 
give the property to strangers, - they 
think no custom as to this has been proved 
to exist and that such arrangements are 
sgainst the radical view of the Hindu 
Law.” If this sentence stood alone it would 
doubtless support the contention that their 
Lordships were intending acontrast between 
a giftofa life-estateand an absolute estate 
to a widow. But can we disregard the 
tenor and the tendency of the whole judg- 
ment taken together, by laying undue 
stress on a stray word or an insolated 
phrase? The dangers that follow from such 
a course are quite apparent. Forinstance 
take the following passage from the same 
judgment: “But the consensus of judg- 
ments seems to solve these two questions 
in this way—namely, that the consent of 
the natural father shows that it is for 
the advantage of the boy, and that the 
mere postponement of his interest to the 
widow's interest, even though it should 
be one extending to a life-interest in the 
whole property is not incompatible with 
his position as a son. Their Lordships are, 
therefore, prepared to hold that custom 
sanctions such arrangements.” Oan it, on 
the strength of this passage, be contended 
that however unfair or unreasonable, an 
arrangement must, in every case, be up- 
held onthe ground that what is given to 
the widow isa mere life-interest although 
it extends to the whole property? I think 
not. And again, on the strength of the 
same passage can it be contended that 
the consent of the natural father has al- 
ways the effect of validating an arrange- 
ment, irrespective of its being fair or not 
fai? These considerations show that what 
we must have regard to, isthe judgment 
teken as a whole and understood reason- 
ably and not merely a passage here or there 
taken out of its context. 

The learned Subordinate Judge has come, 
on the evidence, to the conclusion that the 
arrangement assented to by the plaintiff's 
natural father was fair and bona fide and 
for the minor's benefit. I entirely agree 
in that view and shall shortly state my 
reasons. The Sub-Judge points out that if 
the plaintiff has remained in his natural 
family he would have been entitled, as it 
was then constituted, toproperties worth 
about Rs. 20,000, whereas, in virtue of 
the adoption he obtained an estate worth 
at least five times that value that is, about 
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alakh, There is another fact to which I 
may call notice. Kothandarama Iyer's 
intentions in regard to the village in 
question varied from time to time. He 
made. a Will (Ex. 13)in 1902 devising the 
village absolutely to his wife in the case 
of her adopting one of his nephews—the 
event which has actually happened. In 
September 1903, he prepared a settlement 
deed whereby again the village was given 
absolutely to his wife. In October 1903, he 
made a second Will (Ex, 6) by which he 
confirmed the provision made in the 
settlement deed. Only by Ex, A, his last 
Will, he made a disposition somewhat 
different in this respect, that is to say, he 
conferred only a life-estate upon his widow. 
Thus we find that in the view of the testator 
a gift of this village to his wife, in the 
event that has happened was not an un- 
reasonable provision. He declared his 
intentions, as I have shown on four 
occasions and on three out of them what he 
intended his wife to take was anabsolute 
and not a mere life-estate. Judged from 
any point of view, the arrangement seems 
to be a fair and reasonable one as the Sub- 
Judge has found and it must, therefore, be 
upheld. i ? 
, therefore, agrae that the a i 
and itis dismissed with A igi 


V.N. V. ‘Appeal dismissed, 
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MADRAS HIGH COURT. 
URIMINAL Revision Oase No. 459 or 1928. 
(Criminar Revision Parrrton No. 373 
oF 1928). 

October 9, 1928. 

Present:—Mr. Justice Reilly. 
In re SANKARAM SERV AI—Acosszo— 
PETITIONER. 


Penal Code (Act XLV 186 211—. A 
plaint—Burden of proof. of RSET TORR com 


, against a person for havin instituted 
criminal proceedings on false grounds, if is not for 


Petition, under ss. 435 and 439 of the Code 
of Criminal Procedure, 1598, praying the 
High Court to revise the judgment of the 
Oourt of the Sessions Jud ge, Madura; dated 
the 18th April, 1928, in O. A. No 16 of 
1928 preferred against that of the 
Oourt of the Assistant Sessions Judge 
Madura, in Sessions Oase N o, 14 of 1928, 
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Mr. K.S.Jayarama Ayyar, for the Peti“ 
tioner, f 

Mr. K. Venkataraghavachariar, for the 
Public Prosecutor for the Orown, 

ORDER.—The Assistant Sessions 
Judge found that there was an occurrence in 
which P. W. No. 7 and the other men 
against whom the petitioner reported took 
part, but that the occurrence was ex- 
aggerated by the petitioner into a case of 
dacoity. The petitioner reported to the 
Village Magistrate that P. W. No.7 and 
the other men removed the women's 
jewels, not stating which particular men 
removed them. The Assistant Sessions 
Judge appears to be of opinion that it is 
enough to consider the question whether 
P. W. No. 7 removed the jewels and 
accepts P. W. No. Ts evidence that he did 
not do so, But the petitioner's charge 
would have been substantially true if any 
of the other men named by him had taken 
the jewels, and none of them has been 
examined in this case. The petitioner 
produced evidence to show that two of 
those men removed jewels from the women 
but the Sessions Judge on appealhas not 
considered that evidence. The charge 
against the petitioner on which he has 
been convicted ig that he instituted 
criminal proceedings by his report to the 
Village Magistrate against P. W. No. 7“and 
five others” falsely charging them and 
knowing that there was no just or lawful 
ground for those proceedings. In the trial 
that charge against the petitioner has not 
been clearly established, as the prosecution 
has not called sufficient evidence to make 
it out. It was not for the petitioner to 
make out that hisreport was true until the 
whole ground of it had been clearly 
traversed by evidence showing thatit was 
false. : 2b 

The petitioner's conviction and sentence 
are set aside and he is acquitted. His bail 


pond willbe (cancelled. | 
LVN. V. Conviction set aside, 


MADRAS HIGH COURT. 
Oriminat Revision Oasa No. 434 or 1928, 
Ogruinan Revision Parirtion No, 352 or 19-8, 
October 4, 1928. 

Present :—Mr. Justice Curgenven. 

In reSANNA REDDI AND orakxs— 
Acousgp—PETITIONERS. 

Penal Code (Act XLV of 1860), 83. 34, 825, 88 
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Several persons jointly inflicting injuries—Grievous 
hurt— Liability of all. 
Where several persons join together in inflicting 
injuries upon another and grievous hurt is caused in 
. furtherance of the cammon intention of all, s. 34 0f 
the Penal Code can be applied and all held guilty 
under s, 325 of the Code. f 
Where, however, the injury atlributable to the 
blow caused by an accused is not serious and the 
grievous hurt is caused as the result of the 
cumulative injuries inflicted by all the assailants, 
the accused cannot be held guilty under s. 326, 
Penal Code. 


Patition, under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judg- 
ment of the Court of the Session of 
Bellary Division, in Criminal Appeal No. 
16 of 1928 preferred against that 
of the Court of the Taluk First Class Magis- 

. trate, Adoni, in O.O. No, 9 of 1927. 

Messrs. V. L. Ethiraj and K. Srinivasa 
Rao, for the Petitioners. 

Mr. K. S. Vasudevan, for Public Prose- 
cutor, for the Crown. 

ORDER,.—On the finding that all- the 
accused joined in inflicting the injuries 
upon P. W. No. 1, and that grievous hurt 
to him was caused in furtherance of the 
common intention ofall, the learned Sessions 
Judge was right in applyiag s. 34, Indian 
Penal Code and finding all guilty under 
8. 325, Indian Penal Code. I do not think, 
however, that upon this footing the con- 
viction of the lst accused under s. 326, 
Indian Penal Code can be sustained, be- 
cause the evidence shows that he caused 
only injury No. (1) which was not in itself 
grievous hurt was the result of the 
aggregate of 26 injuries, and it cannot 
be said, therefore, in the terms of s. 326, 
Indian Penal Code, that it was caused “by 

. means of any instrument for shooting, stabb- 
ing or cutting, ete.” 

Accordingly 1 alter the conviction of Ist 
accused under s. 326, Indian Penal Code, 
into one under s. 325, Indian Penal Code. 
It is also pointed out that, when altering 
his conviction under s. 324, Indian Penal 
Code, to one under s. 323, Indian Penal 
Oode, in respect of P. W. No. 5's injury the 
learned Sessions Judge did not reduce 
the sentence. In view of these two altera- 
tions I now reduce the sentence of one year's 
rigorous imprisonment imposed on Ist ac- 
cused to one of nine months’ rigorous im- 
prisonment. Thecrimiral revision petition 
iain other respects dismissed. 

YN V. Petition dismissed, 
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MADRAS HIGH COURT. 
ORIGINAL Sips Appran No, 120 oF 1923. 
May 3, 1928 
Present:—Justice Sir William Watkins 
Phillips, KT., and Mr. Justice Tiruvenkata 
Achariyar. 

M. L. M. RAMANADAN CHETTIAR 
~~ PLAINTIFE— Â PEELLANT 
VETSUS 


GUNBU AYYAR alias RAJAGOPALA 
AYYAR AND OTAERS— DEFENDANTS— 
RESPONDERTS. 

Negotiable Instruments Act (XXVI of 1881), ss. 18, 
54, 58, 59, 118 (g) (m)—Negotiable instrument obtained 
by fraud—Presumption as to holder being one in due 
course - Notice of prior demand— Holder in due 
course--Burden of proof—Promissory note endorsed in 
Blank—Effeet of such endorsement. 

Under s. 59 of the Negotiable Instruments Act, a 
bona fide holder for value of a promissory note 
payable on demand, cannot be affected by any pre- 
vious demand for payment of which he had no 
notice. [p. 459, col. 2.] 

Glasscock v. Balls (4), relied on. 

But under s. 58 of the Negotiable Instruments Act 
when a negotiable instrument has been obtained 
from any maker by fraud or for an unlawful con- 
sideration, the ordinary presumption that the holder 
isa holder in due course is rebutted and the case 
comes under the proviso to s. 118 (g), and the 
burden of proving that the holder isa holder in 
duo course lies upon the holder. [p. 457, col. 1.) 

Per Tiruvenkata Achariyar, J.—The transferree 
who takes over such a tainted bill has to make out 
affirmatively all the facts which would entitle him 


to be treated asa holderin due course, one of them 


being whether he became the holder before the note 
became payable. If nothing more appears than that 
the instrument has been left outstanding for a 
pretty long period, it cannot be concluded’ from 
that alone thatthe instrument had become payable 
when it was endorsed over to the holder, or that 
theendorsee had sufficient cause fo suspect any 
defect in the title of the endorser. [p. 460, col. 1] 

The effect of a blank endorsement of a negoti- 
able promissory note isto invest the note with the 
same effect as if it were payable to bearer. 
It becomes negotiable by mere delivery and the 
possessor thereof isa ‘holder’ though his name does 
not appear on the note. |p. 46], col. 1.) 

Appeal from the decree of Mr. Justice 
Coutts-Trotter, dated the 8th of November, 
1923, in O. S. No. 786 of 1922. 

Messrs. T. M. Krishnaswamy Ayyar and 
M. Patanjali Sastri, for the Appellant. 

Messrs. C. S. Venkatachari and B. Som- 
mayya, for the Respondents. 

JUDGMENT. 

Phillips, J.—The appellant sued upon 
tbree promissory notes executed by the lst 
defendant in favour ofthe 2nd defendant 
for Rs. 3,000, Rs. 2,u00 and Rs. 500 res- 
pectively. The first two notes were execut- 
ed on succeeding days; 7th July, 1920, and 
8th July, 1920, and the 8rd oneon 15th 
March, 1921. The learned Judge has 
found thatthe consideration did notreally 
pass and that whatever consideration did 
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pass was of an unlawful nature being 
given for immoral purposes. 

This finding has been impeached by Mr. 
Sommayyaon behalf ofthe 20d defendant 
but the circumstances of the case are so 
glaring that we must accept the finding of 
the learned Judge. .Out of the Rs. 3,000 
under the first noteonly Rs 1.000 purports 
to have been paid and Rs. 2,000 was left 
with the payee to be drawn as required. 
Notwithstanding this fact, the very next > 
day the second note fer Rs. 2,000 was exe- 
cuted. This fact cannot be explained away 
and the evidence clearly establishes the 
finding as indicated. Under s. 58 of the 
Negotiable Instruments Act when a negoti- 
able instrument has been obtained from 
any maker by fraud or for an unlawful 
consideration, the ordinary presumption 
that the holder is aholder in due course is 
rebutted and the case comes under the pro- 
viso to 5.118 (g), and the burden of prov- 
ing that the holder is a holder in due course 
lies upon the holder. la the present case 
the 2nd defendant was largely indebted to 
the plaintiff and was being pressed . by him 
for payment in the early part of 1921. Ono 
17th May, 1921 the 2nd defendant executed 
a promissory nots for Ra. 19,000 and odd in 
plaintiff's favour and pledged with him 
these promissory notes and other notes and 
bonds. These promissory notes were at that 
time endorsed ia blank. It is contended for 
the plaintiff that thisendurssment constitut- 
ed him a holder ia due course and that he 
possessed full proprietary rights in the 
notes. The endorsement being in blank the 
plaintiff was not the endorsee until the en- 
dorsement bad been filled upin hisnameand, 
therefore, the rightsgiven by s. 5Uof the Act 
would not accrue to him. When the notes 
werehanded over, the 2addefendant execut- 
ed Ex. L which shows clearly thathe did not 
intend to transfer the ownerehip of the 
notesto the plaintiff but only left them 
with him assecurity and this may be shown 
under s. 46 of the Negotiable Instruments 
Act. Qa 5th January, 1972, this deed Ex. 
L, was cancelled and an out and out assign- 
ment of the notes was madeto the plaint- 
if. In the seven months which intervened 
it isin evidence that the 2nd defendant's 
agent, D. W. No. 4 demanded payment of 
the notes from the lst defendant but could 
not obtain the money. The plaintiff's 
agent P. W. No l admits that when he 
asked the 2ad defendant why he could not 
pay the money in the space of seven 
months “he said he was not able to collect 
and he would collect and send”, In view 
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of the fact that none other of the promissory 
notes assigned to plaintiff was for a greater 
amount than Rs, 600 it is glear that the 
plaintiff or his agent must have been 
anxious that the 2nd defendant should 
collect the amount under the suit notes, 
especially when he was informed of the 
status of the makers of the various notes, 
the lst defendant being the son of a rich 
and influential land- owner. When, there- 
fore, the plaintiff's agent was told that the 
money could not be collected, notice can 
certainly be imputed to himthat the notes 
had been dishonoured by non-payment. 
It is also clear that he knew that a demand 
for payment had been made and if a 
demand for payment had been made 
the notes became overdue. Under s. 59, 
therefore, whether we take it that the notes 
had been dishonoured orthat they had 
matured, the plaintiff can ouly obtain the 
rights therein of his transferor, the 2nd 
defendant. As found above the 2nd defend- 
ant having obtained the notes by fraud and 
for an unlawful consideration, has no rights 
at all against the let defendant, and con- 
sequently the plaintiff also has no right. 
The suit was dismissed also as against 
the 2ad defendant but inasmuch as he 
guaranteed in Ex. Land also in the subse- 
quent assignment deed, Ex. J, that the 
notes transferred were valid and good 
notes and agreed to indemnify the plainuff 
against loss in respect thereof, the 
plaintiff is entitled to a decree against 
him in respect of these notes by way 
of damages. To that extent the decree 
must be modified but as 2nd defendant is 
dead, the plaintiff will have a decree as 
prayed for against the 2ad defendant's 
estate in the hands of respondents Nos, 3 
to 5 with coststhroughout. 

Asagainstthe lst defendant the suit is 
dismissed with costs throughout. 

Tiruvenkata Achariyar, J.—This 
appeal is preferred by the plaiauffin CO. S. 
No. 786 of 1922 against the decree of Mr, 
Justice Coutts Trottter (as he then was) 
dismissing the suit against both the defend- 
auts. The suit was brought by the plaint- 
iff as endoraee from the znd defendant of 
three promissory notes executed in his (2nd 
defendant's favour by the Ist defendant on 
7th July, 1920, 8th July, 1920, and 15th 
March, 1921, for the recovery of the 
amounts due for principal and interest on 
the said notes The lst defendant repu- 
diated his liability under the said pro-notes 
when payment of the same was demanded 
by the plaintiff, Thereupon the plaintiff 
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gave notice of dishonour to the 2nd 
defendant and demanded payment of the 
amount of the potes from him. He also 
repudiated his liability, though as endorser 
of the notes to the plaintiffand under the 
covenants entered into by himin his agree- 
ment transferring the suit notes to the 
plaintiff, he is also liable for the amount 
due on the notes. Both the defendants 
contested the suit. The lst defendant's 
pleas were as follows:— f 

(1) Though the three promissory notes 
were executed forthe aggregate amounts 
of Rs. 5,540, the 2ad defendant actually 
gave not more than Rs. 400, in all 
the three notes and he gave that amount 
in smallsums on several occasions knowing 
“that they were to be spent by the lst 
defendant for immoral purposes. The lst 
defendant who was the only son of a 
wealthy man and has just then attained 
majority was under the evil influence of 
bad companions and in connivance with 
them the 2nd defendant induced the 1st 
defendant to execute the suit promissory 
notes by giving him only small sums for 
indulging in his vicious habits. | The pro- 
missory notes are, therefore, vitiated by 
fraud and the consideration, therefore, was 
also unlawful and hence they are not 


f ble. , 
9) The plaintiff is not a holder in due 


The 2nd defendant contended that the 
suitnotes were fully supported by consider- 
ation. He denied that the suit notes 
are vitiated by fraud or that they were 
executed in furtherance of immoral pur- 
poses as allegad by the lst defendant, 
The znd defendant also contended that the 
transfer of the notes to the plaintiff was 
subj 
Zad defendant as endorser was to be com- 
pletely exoneratad from any liability to the 
plaintiff in respect of the notes transferred 
to him and hence the claim against him is 
tainable. 

Aito learned Judge hason the evidence 
upheld the Ist defendant's pleas as to the 
pro-notes having been obtained from him 
by the 2nd defendant by fraud and that the 
consideration for the said notes was also 
unlawful, as the moneys were knowingly 
given for immoral purposes. f 

As regards the plaintiff's claim the 
learned Judge held that bewas a holder 
for value of the three promissory notes but 
he was nota holder in due course because 
at the time he became the endorses of the 
suit notes, viz.,on 5th January, 1922, they 
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were either over dueor he was puton en- 
quiry as tothe infirmity ofthe title of his 
transferor, the 2nd defendant and if he had 
made any enquiryhe would have found that 
the notes are vitiated by fraud. 

Then asregards another contention put 
forward by the plaintiff, viz., that he was a 
holder in due course of the notes} in virtue 
of their having been delivered to him 
on the 18th May, 1921, with the 2nd de- 
fendant’s endorsements in blank, as secur- 
ity for a debtowed tohim by the 2ad 
defendant, the learned Judge held that. 
under the terms of the agreement pursuant 
to which the three notes were delivered to 
the plaintiff with the endorsements in blank, 
the plaintiff was not even a holder of the 
said notes, The plaintiff not being a holder 
in due course stoodin no better position 
than the transferor as regards the enforce- 
ability of the suit pro-notes against the 
Ist defendant. The learned Judge also up- 
held the 2nd defendant's plea that the 
agreement in pursuance; of which the notes 
were transferred to the plaintiff exonerated 
the 2nd defendant frcm liability tothe 
plaintiff as endorser. Upon those findings 
the suit was dismissed against both the de- 
fendants. 

The appellant contests the finding that 
he is not a holder in dus course of the ` 
suit pro-notes either under the endorse- 
ment to him of the 5th January 1922 or 
as possessor thereof under the agreement 
of 18th May 1921. He contends also that 
if the learned trial Judge's finding as to 
the invalidity of the suit notes is upheld 
he is entitled to a decree against the 
2nd defendant on the covenant entered 
into by the latter in his agreement of the 
5th January, 1922, that his title to the 
notes was indisputable. The 2nd defend- 
ant, who is impleaded as the 2nd respond- 
ent, contests the finding as to the invalid- 
ity of the suit notes, As regards the 
last question, which is one of fact the 
finding of the Jearned trial Judge that 
the suit notes were obtained by fraud 
and that the consideration therefor was un- 
lawful is amply supported by the evidence 
and cannot be successfully assailed. The 
other questicns argued before us are either 
questions of law or of mixed law and fact. 

The plaintiff is no doubt a holder for 
value of the pro-notes in virtue of the 
endorsements made to him on the Sth 
January, 1922. Unders. 118 ofthe Negoti~ 
able Instruments Act the holder of a 
negotiable instrument shall be presum- 
ed to be a holder inş due course, 
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but where the instrument has been 
obtained from the maker by means 
of fraud or for unlawful consideration the 
burden of proving thathe isa holder in 
due course lies on him. In this case, there- 
fore, on the finding that the pro-notes were 
obtained from the Ist defendant by fraud 
and for unlawful consideration the plaint- 
iff has to make outaffirmatively that he 
isa holder in due course. Turning to the 
definition of ‘holder in due course’ given 
in s.9the plaintiff though he has proved 
that he is a holder for value of the three 
notes has yet to prove that he became the 
endorsee of the notes before they became 
payable and without having sufficient cause 
-to believe that any defect existed in the 
title of the person from whom he derived 
hia title. ` 
It is argued for the appellant that unlike 
a bill or a cheque, a promissory note pay- 
able on demand is regarded as a ‘con- 
tinuing security’ especially when there is 
a provision for payment of interest and 
that the: mere fact that a promissory note 
is left outstanding for a. considerable 
time when it is endorsed, does not lead 
to the inference that it is overdue, In 
this respect a promissory note which is 
expressed to be payable on demand differs 
from a promissory note, which is made 
payable a stated number of months or 
days after the date of execution. In the 
case of instruments of the kind last men- 
tioned the date on which they are at 
maturity can be fixed from the tenor of 
the instruments themselves and any person 
to whom such notes are offered to be ne- 
gotiated has before taking them up de- 
finite information from the tenor of the 
instruments themselves whether or not 
they are at maturity. If he takes them over 
after they have become payable he does 
so with his eyes open. In the case of 
‘promissory notes payable on demand the 
amount due on it does not become payable 
and the instrument, therefore,cannot be 
`- said to be over due until there is a demand. 
This was the view taken as regards such 
instruments before the Negotiable Instru- 
ments Act was passed. Sea Commundun 
Mohideen Saib v, Oree Meerah Saib (1), Van 
Ingen v. Dhunna Lal (2). These cases were 
followed in Sankaran Subban Patter v. 
Mangalashert Kunhu Moidu Musaliar (3) 
a cass which arose after the Act 


(1) 7 M. H. O. R. 271. 
i 5M.1 


08. 
3) 3 Ind. Cas, 428; 33 M. 84; 6 M. L.T. 237; 19 M. 
L. J, 509. 
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came into force. The learned Judge in 
overruling the contention that the pro- 
missory note was overdue at the date of 
endorsement observed as follows:—‘‘As to 
the remaining contention it is not alleged 
that there was any demand for payment 
prior to the endorsement or that there is 
any other circumstance to show that the 
promissory note was ever due when endorsed 
to the plaintif. This being so, we 
think that the endorsement to the plaintiff 
was made before the amount of the pro- 
missory note became payable.” The en- 
dorsee of such a note is not in a position to 
know whether prior to the negotiation of the 
notes to him, it had become payable and 
been dishonoured. He, therefore, takes it 
at his risk, no matter when the negotia- 
tion to him took place or that acting in good 
faith he gave full value for the note un- 
less itis held that he will not be pre- 
judicially affected by any dishonour of 
which he had no notice. The view that 
a bona fide holder for value of a pro-note 
payable on demand, cannot be affected by 
any previous demand for payment of 
which he had no notice seems to me to be 
warranted by s, 59 of the Act. 

In Glasscock v. Balls (4) which was also 
an action by the endorsee of a promissory 
note payable on demand it was held by 
Lord Esher, M. R., and Lindley and Lopez, 
Lords Justices, that the fact that the pro- 
notes had been paid off prior to the en- 
dorsement to the plaintiff cannot be set 
up against abona fide purchaser for value 
without notice of that fact. Lord Esher, 
M. R. says: “If a negotiable instrument 
remains current, even though if has been 
paid, there is nothing to prevent a person 
to whom it has been endorsed for value 
without knowledge that it has been paid 
from suing” See Glasscock v. Balls (4)]. . 

If the actual payment in discharge of 
the note cannot be set up against such a 
holder much less can a demand for pay- 
ment which was not honoured be set up. 


Ifthe promissory note is not tainted 
with the illegality, as it is in this case, 
the transferee would also have the benefit 
ofthe presumption raised ine. 118, cl. (b) 
that every transfer ofa negotiable instru- 
ment was made before its maturity. 

It is argued for the appellant that he 
is not deprived of the benefit of the pre- 
sumption incl. (d) by reason that under 
cl. (g)he has to prove that heisa holder 
jn duecourse. I am unable to accept that 

(4) (1890) 24 Q. B. D. 13; 59 L. J. Q. B. 51; 62 L. T. 
163; 38 W, R. 155. 
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tention ascorrect. The transferee who 
takes over such a tainted bill has to make 
out affirmatively all the facts which would 
entitle him to be treated as a holder in 
due course, one of them being whether he 
became the holder before the note be- 
came payable, If nothing more appears 
than that the instrument has been left 
outstanding for a pretty? long reriod, it 
cannot be concluded from that alone 
that the instrument had become pay- 
able when it was endorsed over to the 
holder, as a promissory note payable on 
demand is according to custom and practice 
treated as continuing security. For the 
same reason it cannot bə held from that 
circumstance alone, that the endorses had 
sufficient cause to suspect any defect-in 
the title of the endorser. But in this case 
further facts were proved which are re- 
ferred toin the judgment of the learned 
trial Judge from which he came to the 
conclusion adverse to the appellant on both 
the points viz., that at the date of the 
endorsement of the notes to the plaintiff 
they were either overdueor the plaintiff 
had sufficient cause to suspect that the 
title of the 2ad defendant, his transferor 
was defective. The question is substan- 
tially one of factand the learned Judge's 
finding on the point is fully justified by 
the circumstances which are proved in 
the case. The plaintiff's claim, therefore, 
in so farasitis based uponthe endorse- 
ment made to him onthe 5th January, 1922, 
has been rightly disallowed. It is next 
contended for the appellant that ifthe 
endorsement of the 5th January, 1922, does 
not confer on him the rights of a holder in 
due course, he can fall back upon the 
transfer to him of the pro-notes under the 
agreement of the 18th May, 192), accom- 
panied by delivery of the notes to him 
endorsed in blank by the 2nd defendant. 
It is contended that as possessor of the 
notes with the blank endorsements, he will 
bea holder thereof and his rights will 
have to be adjudged as if the transfer had 
been made to him on that date. In that 
case what took place subsequently and 
upon which his claim as holder indue 
course under the subsequent endorsement 
of Sth January, 1922, has been disallowed 
will become irrelevant to this further 
question and if all that evidence goes out 
the plaintiff should beheld to bea holder 
in due course in virtue of the transfer for 
value made to him on the 18th May, 1921, 
The lst defendant opposes this contention 
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onthe grounds firstly, that the plaintiff 
cannot fall back on the agreement of the 
18th May, 1921, under which the suit 
pro-notes were deposited with him as 
security with the blank endorsements as 
that agreement was expressly cancelled by 
the later agreement between the parties of 
the 5th January, 1922, as shown by the 
endorsement made on it (See endorsement 
on Ex. L). Secondly that the plaintiff is not 
a holder of the promissory notes (within 
the meaning of s. 8) as the notes which 
were payable to order were not endorsed 
to him; and thirdly, that the delivery of 
the promissory notes to the plaintiff must 
be held to have been made subject to the 
terms set outin the agreement Ex. L and 
under those terms the legal title to the 
notes did not pass to the plaintiff. 

As regards the first objectionI am of 
opinion that itis open to the plaintiff to 
fall back upon his rights as possessor of 
the pro-notes under the agreement of the 
18th May, 1921, if the later agreement in 
which that agreement merged proves in- 
fructuous, If thelater agreement by which 
the absolute rights in the pro-notes were in- 
tended to be transferred to the plaintiff, 
proves ineffectual, the rights which the 
plaintiff bad under the earlier agreement, 
to hold themas security for the debts due 
tohim from the 2nd defendant will not 
merge in the later agreement. The can- 
cellation of the earlier agreement must, 
therefore, be held to have proceeded on the 
assumption thatthe later agreement was 
effectual and valid to clothe the plaintiff 
with the fuil rights of an absolute owner 
of the notes and not to deprive himof the 
rights he already possessed under the 
earlier agreement, should the later agree- 
ment turnout to be worthless, 

In support of thesecond objection reliance 
is placed ons. 8o0fthe Negotiable Instruments 
Act which definesa “holder to mean any per- 
son entitledin his own name to the posses- 
sion thereof and to receive or recover the 
amount due thereon fiom the parties 
thereto.” Stress is laid on the words 
“entitled in hisown name”, Itis argued 
that thesuit pro-notes having been endorsed 
in blank and notto the plaintiff in his 
name, the terms of 8.8 are not satisfied. 
Reference is also made to the definition 
of ‘holder in due course’ in s. 9 as support- 
ing the contention that if the promissory 
note is payable to order and not to bearer 
itisonly the payee or the endorsee there- 
of whocan bethe holder of it whereag 
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ifthe instrument was originally payable 
to bearer the possessor thereof can bea 
holder in dus course, As regards this 
contention it will be sufficient to say that 
it overlooks Explanation 2 to sub-s. 1 of 
s. 13 and s, 64 of the Act. The purport 
of both isthe same, viz., that a promissory 
note is payable to bearer which is express- 
ed to be so payable or on which the only 
or last endorsement is an endorsement 
inblank. The effect of the blank endorse- 
ments of the suit pro-notes isto invest the 
notes with the . same effect as if they were 
payable to bearer and then it becomes 
negotiable by mere delivery and the pos- 
sessor thereof is a ‘holder’ though his name 
does not appear on the note. As regards 
the words ‘entitled in his own name 
occurring in s. 8, a Full Bench of this Court 
inthe case reported as Subba Narayana 
Vathiyar v. Ramasawmi Iyer (5) considered 
that they were inserted by the Legislature 
for the purpose of preventing any one irom 
claiming the rights of a holder under the 
act,on the ground that the ostensible 
holder wasamere benamidar, orin other 
words, a plea that the endorses, of a note 
iga mere benamidar, cannotbe put for- 
ward asa defence to a suit brought by 
him on the note. This objection also is, 
therefore, untenable. The third objection, 
however, seems to me to be valid. If the 
plaintiff rested merely on his having be- 
come the possessor of the promissory notes 
by way ef security, I think he would bea 
holder of the notes and as- such entitled 
to sue for the recovery of the 
amounts due thereon, Buteven according 
to the plaintiff's case in the plaint the 
assignment of the promissory notes by 
way of security was made under the agree- 
ment of the 18th May, 1921. (See para. 
3 of the plaint). The terms of the said 
agreement have, therefore, to be referred 
to in order to ascertain whet interest 
the plaintiff had in the said notes under 
the assignment then made to him. Those 
terms make it clear that the plaintiff was 
to have no right to sue on them or even 
to collect the amounts of the pro-notes 
from the lst defendant direct. The 2nd 
defendant alone was to collect the amount 
and if any suit had to be filed the plaint- 
iff should return the promissory notes to 
him. In view of these terms in the 
agreement subject to which the delivery 
of the pro-notes was made, it cannot be 
held that the delivery of the notes operated 


(5) 30 M. 88; 1 M. L. T, 377; 16 M. L, J, 508 (F, B.). 
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to make the plaintiff a holder of the notes 
entitled to sue thereon if hisown name. 
It is argued that these restrictive con- 
ditions may be operative as between the 
plaintiff and the žad defendant but that 
it is not open to the Ist defendant 
to set them up. The short answer to 
this contention is, that the plaintiff him- 
self has in the plaint made the agree- 
ment of the 18th May, 1921, part of his 
case, and has also putit in evidence, It 
is, therefore, open to the Ist defendant 
to rely on the argument alleged and put 
in by the plaintiff himself to rebut the 
ease which in the absence of such an 
agreement and evidence thereof may 
be held to be made out by the 
mere possession of the promissory notes. 
But even if the plaintiff had made no 
reference to the agreement on the 18th 
May, 1921, it would be quite open to the 
lst defendant to rely on it to show 
in what character the notes were held 
by the plaintifi and that his case as to 
his being the holder of the notes cannot 
be legally maintained (See s. 46 of the Act), 
The result is that the plaintiff's claim 
to be a holder in due course of the suit 
promissory notes under the- assignment 
of the 18th May, 1921, accompanied by 
delivery of the pro-notes also fails. The suit 
was, therefore, rightly dismissed with costs 
so far as the lst defendant was concerned, 
The only remaining question is whe- 
ther the plaintiffis entitled to any relief 
as against the 2nddefendant. The plaint- 
iff contends that as the suit promissory 
notes were dishonoured by the Ist defend- 
ant and notice of dishonour was also 
duly given to the 2ad defendant the 
latter as endorseris bound ty compensate 
him for the loss sustained by paying him 
the full amount due on the notes. It is 
also urged that apart from this the 2nd 
defendant is also liable to make good 
the plaintiff's loss under the express terms 
of the agreement ofthe Sth January, 1922, 
The endorsement and delivery of the pro- 
notes having been made subject to the 
terms of the agreement of dth January, 
1522, (Ex. J). the question which has to 
be considered is whether under the terms 
of that agreement the 2nd defendant 
is liable to make good to the plaintiff 
the loss he has sustained by reason of 
the suit notes being tainted with illegality 
when they were obtained from the lst de- 
fendant. The material portion which bears 
on this question runs as follows :— 
“Hereafter there is no connection or sub- 
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respect of the above. There are nodis- 
putes whatever with regard to the under- 
mentioned documents.” The first of the 
above sentences no doubt supports the 
learned Judge’s observation that it de- 
prives the assignee of any remedies against 
the assignor as endorser. Butthe second 
sentence clearly contains a covenant that 
the documents transferred are good docu- 
ments and that there are no defects in 
the transferor's title thereto. The effect 
of this statement which is quite dis- 
tinct from and independent of the stipu- 
lation contained in the immediately pre- 
ceding sentence has not been considered 
by the learned Judge. ` 

Upon the finding in this case that the 
documents were obtained by the Znd defend- 
ant by fraud fjand for unlawful consider- 
ation, the representation made by him 
to the plaintiff that there is no defect in 
his title must be held to be not only a 
false but also a fraudulent representation. 
There can hardly be any doubt as to the 
plaintiff having been induced by that re- 
. presentation to take over the document 
including the suitpromissory notes which 
were transferred to him in discharge of the 
debt owed to him by the 2nd defendant. 
The 2nd defendant must, therefore, 
be held liable to the plaintiff for the 
loss sustained by him by the breach of 
the covenant as to the 2nd defendant's 
title to the notes, even though the 2nd 
defendant may not be liable merely as 
endorser, the quantum of damagés being 
the loss sustained by him by his failure to 
recover the amounts due on the pro-notes. 

In the result the appeal is dismissed 
as against the Ist defendant with costs. 
As against the 2nd defendant who is 
dead and is represented by respondents Nos. 
3 to5 there will be a decree for plaint- 
iff againstthe 2nd defendant's estate in 
the hands of respondents Nos. 2 to5 as 
claimed with costs throughout. 

v. N. v. Decree modified. 
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MADRAS HIGH COURT. 
Oagiminat Reviston Oasa No. 298 oF 
1928, 
(OgiminaL Revision Partition No, 239 oF 
3928). - 
October 9, 1928, 
Present:—Mr. Justice Ourgenven. 
In re T. SIVASANKARAM PILLAI 
AND OTHERS —ACCUSED—ParTitTIoNEss. 
Madras Local Boards Act (XIV of 1920), s. 16— 
Criminal Procedure Code (Act V of 1898) as amended 
by Act (XVIII of 1928), s. 476—President of Taluk 
Board, notice of resignation by, to members in- 
dividually, whether suficient—Prosecution of Pre- 
sident for offence alleged to have been committed in 


discharge of public duty, whether requires sanction of 
Government. 

Under s. 16, Madras Local Boards Act, in order to 
constitute a valid resignation by a President of a 
Local Board, notice of resignation must be given to 
the Board. Acceptance of it by the Board is not 
necessary, but the receipt of the notice must be by 
red Board at a duly constituted meeting. [p. 464, col. 


Mere notice to individual members of the Board or 
acceptance of resignation by an irregularly con- 
stituted meeting ofthe Board does not operate to 
deprive the President of his office. [ibid.] 

The President of a Taluk Board is a public 
servant under s, 21 of the Penal Code, and to pro- 
secute him in respect of an offence alleged to have 
been committed by him in the discharge of his duty 
as such public servant, the sanction of the Local 
Government is necessary under s. 197, Oriminal 
Procedure Code. [p. 464, col. 2.] 


Petition, under ss, 435 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Oourt of the Joint Magistrate, 
Penukonda, in Calendar Case Mo. 62 of 1927. 


Messrs. V. L, Ethiraj and S. Ranganatha 
Iyer, for the Petitioners. 

Mr. K. S. Vasudevan, for the Public 
Prosecutor, for the Orown. 


ORDER.—This case arises out ofan 
occurrence which took place at a meeting 
of the Taluk Board of Penukonda held on 
the 24th August, 1927, and which resulted 
in theconviction of six persons by the Joint 
Magistrate of that place. The first peti- 
tioner, Mr. T. Sivasankaram Pillai, was a 
nominated member of the Taluk Board 
and had been elected President. 
he was still President when the meeting in 
question was held is in dispute, but he 
took the chair in that capacity. While the 
meeting was proceeding, one of the mem- 
bers, R, Siddangoud, who was the complain- 
ant in the criminal case entered and tock 
the attendance registerfor the purpose of 
signing it. The President told him not to 
do go, as he had disqualified himself as a 
member by the failure to attend some 
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previous meetings. As he persisted, the 
President told another member, now the 
second petitioner, to take the book from 
him, and in so doing the second petitioner, 
pushed the complainant so that the chair in 
which he wassitting was broken and he 
fell, sustaining some slight injuries. The 
President, after some further disorder 
ordered. some of the servants of the Board 
to evict the complainant from the meeting 
and they accordingly turned him out. 
Upon these incidents is founded the crimi- 
nal case. The learned Joint Magistrate has 
found that Mr. Sivasankaram Pillai had 
ceased to be President at the time of the 
occurrenceand that his action was, there- 
fore, unauthorised. Hehas convicted him 
accordingly of abetment of voluntarily 
causing hurt and wrongful restraint, and 
sentenced him to pay a fine of Rs.50. The 
second petitioner has been convicted of 
voluntarily causing hurt and sentenced to 
pay a fine of Rs. 25, while of the remaining 
four petitioners (accused Nos. 3,4, 5 aud 
7), who are Board servants, accused Nos. 
4 and 5 have been convicted under ss. 352 
and 341, Indian Penal Code and accused 
Nos. 3 and 7 under s. 352, Indian Penal 
Code only. Each of these four persons 
has been fined the nominal sum of the one 
anna, 

‘The contention raised in this criminal 
revision petition against these convictions 
is that the Joint Magistrate was in error in 
holding that Mr. Sivasanakaram Pillai had 
ceased to be President at the time of the 
occurrence, If he was still President, two 
separate consequences, it is said, would 
follow. In the first place, his prosecution 
could not have been undertaken without the 
Local Government's sanction under s, 1v7 
of the Oriminal Procedure Oode and, 
secondly, he would then have been acting 
within his rights in evicting the complain- 
ant. The facts upon which it was success- 
fully contended in thelower Court that he 
had ceased to be President are briefly these. 
It appears that the members ofthe Board had 
split into two parties, one supporting the 
President and the other hostile to him. 
On the 15th January, 1927, the Board by 
10 votes to 8 passeda token resolution re- 
ducing the education budget by one rupee 
asa protest against the President’s ad- 
ministration. In consequence of this, on 
thé 16th February, the President sent to 
each member separately a tender of his 
resignation in the terms of Ex. II, The 
next meeting of the Board was fixed for the 
25th February, and the subject of this 
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resignation was put down on the agenda 
as resolution or item No, 99. At the meet- 
ing, one of the members proposed that this 
item should be advanced in position and 
disposed of before the other intervening 
iteme, but the President disallowed the pro- 
posal for want of notice. Thereupon the 
opposite faction withdrew and held a 
separate meeting outside at which they 
passed a resolution accepting the resigna- 
tion. A copy of their proceedings has 
been filed as Ex. V. Meanwhile and 
before the subject of his own resignation 
was reached, the President adjourned the 
meeting ofthe Board till 8 a.m. on the 
following day (the 26th), waited for half an 
hour, and there being no quorum withio 
that time, further adjourned the remainder 
of the agenda, including the question of 
his own resignation. The members of the 
other faction, who had been waiting out- 
side, then entered the room, appoirted one 
of their numberas President and seemingly 
in derogation of their own previous action, 
again passed a resolution accepting the 
President's resignation. So far as the pro- 
ceedings of the Board or of its members are 
concerned, it may be said that matters stood 
thus at the time of the occurrence. 

Section 16 of the Madras Local Boards 
Act enables a President to resign by giv- 
ing notice to the Local Board. The ques- 
tion accordingly is whether notice of re- 
signation was so given. It is clear I think 
that a Local Board is something other and 
more than the mere sum of its individual 
members. Section 6(3) ofthe Act declares 
itto bea body corporate with perpetual 
successionand acommon seal and vests it 
with the capacity of suing or being sued 
in its corporate name. It would follow 
upon general principles and by analogy 
with other bodies corporate that such a 
body can transact business only at duly 
constituted meetings and that thisis go ig 
borne out by the provisions of the Act and 
the rules framed thereunder. Those rules 
are contained in Sch. II, rr.land 2 lay 
down the circumstances in which meetings 
ofthe Board shall be held and r. 3 provides 
that no meeting shall be held, except in 
cases of urgency, unless notice of the hour 
and the business to be transacted has been 
given seven days in advance. Rule 6 pro- 
hibits the transaction of any business at a 
meeting unless at least one-third of the 
number of members are presentanda fortiori 
no business can be transacted otherwise than 
ata meeting. There is of courseno ques- 
tion but thatany resolution of the Board 
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passed in circumstances at variance with 
thess and other rules would be invalid. 
Section 16, itis true, does not require that 
the resignation should be accepted, only 
that notice of it should be given to the 
Board. Butit appears to me that the act 
of receiving such notice is as much business 
to be transacted bythe Board in accord- 
ance with the rules framed for its meetings 
asany other of its activities, and conse- 
quently that such receipt could only take 
place at aduly constituted meeting. The 
notice calculated by Mr. Sivasanakaram 
Pillai to the members on the 16th Febru- 
ary, was accordingly not a notice to the 
Local Board, and was. not a notice receiv- 
ed by the Local Board; and I cannot hold 
that by issuing it to each member and 
upon its receipt by each member his re- 
signationof the office of President took 
effect. . It needs no further discussion of 
the provisions of the Act to justify the con- 
clusion that the two so-called meetings of 
the opposite faction onthe 25th and 26th 
February, were not properly constituted 
meetings of the Local Board, and that no 
steps taken at those meetings with regard 
to the resignation were valid. My conclu- 
sion accordingly is that the President did 
not give notice of his resignation to the 
Local Board and that he cannot be held to 
have resigned. 


The learned Joint Magistrate has based 
his conclusion upon this point not upon 
the termsof the Act but upon a Govern- 
ment Order,—Government Order No. 2310, 
L. & M. dated 21st June, 1927, apparently 
passed after correspondence with the 
President and the dissentient members. 
It expresses the Government's view 
that the resignation communicated by 
Mr. Sivasankaram Pillai to all the 
Taluk Board members on the 16th February, 
took effect as soon as the notice of the resigna- 
tion reached the members, andit proceeds to 
direct him to hand over charge to the Vice- 
President. 
not amount to an order depriving the 
President of his office, whether or not it 
would be competent to the Government to 
pass such an order I read it merely as an 
expression of opinion that the intimation 
given of his resignation by the President to 
the members amounted to notice to the 
Local Board under s.16. Such an expres- 
_ sion of opinion does not of course prevent 


a Court of Law from coming toa contrary — 


conclusion, since the Act contains no pro- 
vision empowering the Government to 
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decide a question of this character. The 
Joint Magistrate makes referance also to a 
suit (O. S. No. 12 of 1927) filed in the Dis- 
trict Court of Anantapur to declare that the. 
first petitioner had ceased to be President. 

After the learned District Judge had reach- 

ed the cpaclusions at which I have myself 

arrived, and recorded them in a judgment 

the plaintiffs doubtless being aware of what 

the result would be, withdrew the suit. 

The circumstances does not, of course, in 

any way affect the issue before me. 


On the finding that Mr, Sivasankaram 
Pillai was still President, it is clear that 
the sanction of the Local Government to 
his prosecution was necessary under s. 197 
of the Oriminal Procedure Oode. One need 
look. no further than to the Illustration to 
8. 21 of the indian Penal Code for proof 
that a member of a Taluk Board is a 
public servant; and under s. 43 of the 
Local Boards Act, the President of a Taluk 
Board can only be removed by the Local 
Government. Thus the prosecution of the 
first petitioner was irregular for want of 
sanction. 


That doas not of course dispose of tha 
matter as against the other petitioners. If, 
however, the first petitioner was lawfully 
presiding at the meeting, it has not been 
contended before me that what he did or 
caused the other petitioners to do would in 
the circumstances have amounted to any 
offence, Unders.32 ofthe Act the Presi- 
dent is empowered to preserve order and 
the complainant seems deliberately to have 
flouted the first petitioner’s authority on 
the ground that he was no longer Presi- 
dent. Ifhe sustained any slight injuries 
in so doing, they were of his own seek- 
ing. 


I allow the criminal revision petition, 
set aside the convictions, acquit the peti- 
tioners and direct that the fines, if paid, ba 
refunded. 


oN. V Petition allowed, 
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` PRIVY COUNCIL. 
APPEAL FROM Taz OALOUTTA HIGA COURT. 
- December 3, 1928, 
Present :—Viscount Dunedin, Lord 
Shaw, Lord Blanesburgh and 
Sir John Wallis, 

Srimati KRISHNA PROMADA DASI 
—DEFENDANT—ÅPPELLANT 


versus 
DHIRENDRA NATH GHOSH AND OTHERS 


—PLAINTIFF3—RYSPONDENTS, 
Evidence—Thak statements, evidentiary’ value of. 
Thak statements, recorded when the thaks or 

maps were made, and dealing with matters within 
the scope of the survey, are properly receivable in 
evidence. [p, 466, col.42.] 


Jagdeo Narain Singh v. Baldeo Singh (8), explained 
and distinguished, ` 


Appeal by special leave of His Majesty 
in. Council from a decree of the High 
Court, Oalcutta (Walmsley and Ohakra- 
varti, JJ., dated the 13th November, 1925, 
affirming a decree of the Additional Dis- 
trict Judge, Faridpur, dated the 17th 
February, 1923. 

FAOTS.—The material facts of the case 
are set outin their Lordships’ judgment. 

The High Court (Sanderson, O. J., and 

Rankin, J.), in refusing leave to appeal to 
the King in Council, said :— 
. “ As the decision of the High Court 
affirmed the decision of the Court imme- 
diately below,itis necessary for the de- 
fendant to show that there is asubstantial 
question of law involved in the appeal to 
ue Judicial Committee of the Privy Coun 
cil. i 


“ The main pointon which the learned 
Advocate, who appeared for the defendant, 
- relied was contained in that part of the 
judgment of my learned brother, Mr. Jus- 
tice Ohakravarti, which dealt with the 
question of limitation. Thelearned Judge 
said: “If the thak papers are accepted they 
prove the possession of the plaintiffs as 
owners of Estate No. 1240 of the lands 
measured in Holka No. 284. To this, the 
learned Oounsel does not object. He does 
not contend that the thak papers are not 


admissible in evidence to prove that the- 


lands in suit appertain to the plaintiffs’ 
estate and that the plaintiffs’ predecessor 
was in joint possession of the lands as 
recorded in the thakbust proceedings. The 
moment that point is conceded, namely 
that the thak papers, in the absence of any 
evidence to the contrary, are prima facie 
evidence that the lands measured as part 
of Estate No. 1240 werein the possession 
of theewner of that estate at the time 
when the thak measurement took place, it 
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should be presumed, as I have said, that in: 
the absence of any evidence to the contrary, : 
these lands formed part ofthe estate atthe - 
time of the Permanent Settlement.” 

“ The learned Advocate argued that that 
partof the judgment was wrong and that 
the presumption, towhich the learned Judge 
referred, should not be drawn. 

“ It is to benoted that the learned Judge 
said that the presumption would arise, if 
there was no evidence to the contrary. 
That being so, in my judgment, the prin- 
ciple, which was laid down by the Judicial - 
Committee of the Privy Council in the 
case of Jagadindra Nath Roy v. Secretary 
of State for India (1) has not been dis- 
regarded as was contended by the learned . 
Advocate. 

“ Lord Lindley in delivering the judg- 
ment said at page 300* ‘In every case 
the question what lands were included in 
the Permanent Settlement is a question of 
fact and not of law. This question may 
or may not be satisfactorily proved by 
subsequent survey maps.’ In a subsequ- 
ent part of the judgment there appears 
the following passage (at page 301*) “Maps 
and surveys made in India for revenue 
purposes are official documents prepared by 
competent persons and with such publicity 
and notice to persons interested as to be 
admissible and valuable evidence of the 
state of things at the time they are made. 
They arenot conclusive and may be shown 
to be wrong; butia the absence of evi- 
dence to the contrary, they may be proper- 
ly judicially received in evidence as cor- 
rect, when made.” The learned Judge (Mr. 
Justice Chakravarti) having pointed out 
that there was no evidence to the contrary 
was, inmy opinion, right in saying that 
the presumption, to which he referred, 
might be drawn, and consequently in this 
respect, I am of opinion that no substantial 
question of law arises.” 

Sir G. R. Lowndes, K,C.,and Mr. E.B. 
Raikes, for the Appellant. 

Messrs. A.M. Dunne, K. C. and W. Wala 
lach, for the Respondents. 


; 3s UDGMENT. 

Sir John wallis.—The facts of this 
case are somewhat unusual, The plaintiffs, 
as executors of the late Upendra Nath 
Ghose, sue the defendant, Srimati Krishna 
Promada Dasi, his brothers widow, to 
recover certain lands which they claim 


(1) 300. 291;7 O. W.N. 193; 301 A. 44; 5 Bom, 
L. R. 1 (P. C.). 
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formed part of a permanently settled estate 
deseribed as -Touzi No. 1240, which the 
deceased Upendrg purchased ata revenue 
sale of this touzi for arrears of land revenue 
in the year 1908. 

In 1899, there had been a partition suit 
in the family of Upendra and ofthe de- 
fendant’s deceased husband, and by the 
partition decree the immoveable properties 
in Schedule VI of the decree were allotted to 
Upendra and the immoveable properties in 
Schedule VIII were allotted to the present 
defendant as her husband’s widow. It is 
common ground that the landsallotted to 
the widow included the lands claimed by 
the plaintifis in this suit. The plaintiffs’ 

, case is that at the time of Permanent Bet- 
tlement theyjformed part of whatis now Touzt 
No. 1240, and that even assuming, which 
he does not deny, that the owners of 1240 
had lost their title to these lands by adverse 
possession and under the Law of Limitation 
that they had become the property of his 
own family and had been partitioned as 
such, they still remained liable for the 
rent or land revenue fixed on Estate No. 
1240 and were liable tobe sold for failure 
to pay the land revenue fixed on this estate 
under s. 37 of the Bengal Land Revenue 
Sales Act, 1859. The new owners might, 
if they had so desired, have had the portion 
of Estate No, 1240, which had passed to them 
by adverse possession separately assessed 
to land revenue, but, as they had omitted 
to do so, it continued to form part of the 
security for the whole land revenue of Estate 
No. 1240, and, to be liable to be sold under 
the section already cited. Jn their Lordships 
opinion this was clearly so, and has been 
so held by this Board in Surja . Kanta 
ae Bahadur v. Sarat Chandra Roy 
( 


This being so, the substantial questions 
in this suit are, did the suit lands form 
part of Estate No. 1240; and, if they did, 
did tno fact that in a partition suit these 
lands had been alloited to the defendant 
as the widow of Upendra's brother, Upen- 
dra himself receiving other properties as 
his share of the family property, estop his 
executors from enforcing against the de- 
fendant any title which he acquired to them 
ee of Estate No, 1240 at a revenue 
sale? 

It was held by both the lower Courts 
that the suit lands did form partof Estate 
No. 1240 and that. the plaintiffs as execu- 


(2) 25 Ind. Cas. 309; 18 O. W. N. 1281; 16 M. L.T. 
290; 2T M. L. J. 865; 1 L. W. 807; (1914) M. W. N. 
457; 16 Bom, L. R, 925; 20 Q. L, J, p63 (P. O), | 
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tor of the deceased Upendra were not estop- 
ped from suing for them. 

The first question depends upon the pro- 
per inferences to bedrawn from the Revenue 
Records which have been exhibited, con- 
sisting of registers, thaks or maps, and thak 
statements recorded when the thaks were 
made. The learned Judges of the High 
Court, Walmsley, J., a member of the In- 
dian Civil Service; and Ohakravarti, J., 
from their familiarity with the revenue 
system of Bengal, were necessarily in 8 
better position than their Lordships are to 
draw the proper inferences from these re- 
cords, and their Lordships would be very 
unwilling to interfere with their finding, 
affirming as it does the finding of the lower 
Court, unless it were clearly made out that 
it was vitiated by some error of law. 

It was argued that both the lower Courts 
erred in acting on the thak statements, 
which were drawn up when the thaks or 
maps were made, and reference was made 
to a judgment this Board delivered by Mr. 
Ameer Ali in Jagdeo Narain Singh v. Baldeo 
Singh (3) in which it was observed that 
such statements had no evidentiary value. 
In their Lordships’ opinion, it was not 
intended in that case to lay down that these 
statements could never have any eviden- 
tiary value, still less that they were inad- 
missible in evidence, but only that they 
were of no evidentiary value when, as 
in that case, they dealt with matter altoge- 
ther outside the scope of the survey. 

At the hearing of the appeal the findings 
ofthe lower Courts were only questioned 
with reference to the lands included in the 
first or ka schedule to the plaint. It isin 
their Lordships’ opinion unnecessary to 
review the evidence on which the Courts 
below have arrived at a concurrent finding. 
The lands in dispute were known as 
Jenidhaha which was apparently the name 
of a village or hamlet. ‘There was a good deal 
of evidence as to the way it had been dealt 
with from the time of the Permanent Settle- 
ment, but itis sufficient tosay that Jenidha- 
ha is entered both in the defendant's estate, 
Touzi No.65¢1 andin Touzi No. 1240, which 
was purchased by Upendra in the general 
register of revenue-paying lands in estates 
borne on the revenue roliof the District 
of Faridpur, maintained under ss. 6 and 7 
of Bengal Act VII of 1676, 


(3) 71 Ind. Cas. 984; 491. A. 359; 2 Pat. 28; 3 P. 
T, 605; A. 1. R 1922 P. O. 272; 36 C. L. J. 499; 32 
T. 1; (1923) M. W. N. 661; 27 O, W.N, 925; 45 


L. 
M, 
L. M 
La J. 460 (P, O.) 
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In their Lordships’ opinion, these entries, 


which were based on the earlier Revenue ' 


Records, raise the inference that Jenidhaha 
was included both in Estate No. 1240 and in 
the estate from which the defendant's 
Estate No. 6591 was separated when these 
estates were settled and the revenue fixed 
upon them. From thess and other facts 
the lower Courts have drawn the inference 
that at the time of the Permanent Sattle- 
ment of these estates they each had a share 
in Jenidhaha, and thatconsequently it was 
included in the touzis of both estates, and 
that, in the absence of any evidence to the 
contrary, it must be presumed that each 
estate was entitled to a half share in 
Jenidhaha. 

From this conclusion their Lordships see 
no reason to differ, especially as it appears to 
have been not uncommon to include the 
same mouza in two estates when each of 
them had an interest. It was contended 
before their Lordships that there were two 
Jenidhahas, one of which was included in 
each estate init, but in their Lordships’ 
opinion this is not in accordance with the 
evidence and would not appear to have been 
the case put forward in the Courts below, 


As regards the question of estoppel, the 
judgment of the Board in Muhammad Walt 
Khanv. Muhammad Mohi-ud-din Khan (4) 
was cited, but in their Lordships’ opinion 
that case is clearly distinguishable. In that 
case two brothers, who were Muhammadans, 
referred it to arbitrators to divide the 
estate of their deceased father between them, 
ignoring the fact that their father's widow 
was entitled toa shara ia his estate. One 
of the brothers predeceased the widow, 
and the surviving brother, wh» was the 
heir to his mother’s property, then sought 
to recover from his deceased brother’s 
family half the share to which she should 
have succesded on her husband's death. 
This, however, was not the footing on which 


the two brothers had gone to aroitration, | 


and it was held by the Board that he could 
“not be allowed to come back and take as 
heir to his mother what was by his own act 
not allotted to her, but was divided between 
herself and his brother.” That case has no 
resemblance to the present, in which lands 
belonging to the family were allotted tothe 
defendant without regard to the fact that 
some of them ware liablato b> sold at a 
gevenue sale forrevenus due on another 


(4) 58 Ind. Cas, 813; 24 O. W. N. 321; (1920) M. W. 
N. 189; 11 L. W, 421; 2 U, P, L. R. (P, Q.) 48; 27 M, 
TL, T, 204 (P, O), l 
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estate, a fact which was probably unknown 
to any member of the family. lt really 
made no difference to the defendant whether 
they were purchased at therevenue sale by 
the plaintiffs or by a stranger. 

Section 43 of the Transfer of Property 
Act was alsoreferred to, but it has been 
held by the Subordinate Judge thatit is not 
shown that Upendra made any representa- 
tion to the defendant, and, therefore, there 
is no roomfor the operation of the section, 
This question of estoppel does not appear 
to have been pressed in the High Court, as 
it is not referred to in the judgment, 

In their Lordships’ opinion this appeal 
fails and should be dismissed with costs, 
and they will humbly advise His Majesty 

cordingly, 
ES J. = á Appeal dismissed 

Solicitors for the Appəllants:—Messrs, 
Watkins & Hunter. 

Solicitors for the Respondents:—Messrs, 
W. W. Box & Co. 


PRIVY COUNCIL, 
APPEAL From TAB Bomsay HiGH Oovar. 
November 27, 1928. 
Present :—Viscount Dunedin, Lord Shaw, 
Lord Blanesburgh aud Sir John Wallis, 
Shrimant LAKHAMGOWDA 
BASAVAPRABHU SAR DESAI— 
PyLAINTIFF—APPELLANT 
yersus 
APPANNA AND OTHERS —DEFENDANTS 
—RESPONDENTS. 
TInam—Shet sanadi, incidents of Tabulu of inam- 
ervices gener $ 
ga a Taid on a, ahh sanadi tenure 
is liable to render to the desai personal services 
generally ; such services are not confined to the 
village in which the inam land is situate. [p. 470, col. 


2] a 

gal from a decrees of the Higa Court, 
met (Macleod, O.J., and Orump, J.), 
dated the Sth January, 1925, reversing & 
decree of the First Olass Subordinate 
Judge of Belgaum, dated the lst June, 

92 

a aman that suit the appellant had 
claimed the ejectment of the respondents 
from certain lands of his of which they 
were in possession a3 his service tenants, 
(unless they agreed to render to him the 
general services of two men of their 
family) and also damages for their failure 
to render such services from the ls¿ 
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September, 1917, till such agreement or 
ejectment. 

The question inethe suit and appeal was 
whether the respondents held their lands 
on condition of rendéring such general 
services or whether as they contended 
their only obligation was to do shet sanadi 
(official) servicesin the village of Nagan- 
nanoli where they lived. 

Sir G. R. Lowndes, K.C., Messrs. E.B. 
Raikes and J. M. Parikh, for the Appellant. 

Sir Lowndes, K. C , cites Raghojirao Saheb 
v. Lakshmanrao Saheb (1) and Watcham 
v. Attorney-General of Hast Africa Pro- 
tectorate (2), the latter case being followed 
in Secretary of State for India v. Jyoti 
«Prashad Singh Deo (8). 

JUDGMENT. 

Sir John Wallis.—This ‘is an appeal 
from a decree of the High Oourt at 
Bombay reversing a decree of the 
Subordinate Judge of Belgaum and 
dismissing a suit brought by the plaintiff, 
the desai of Vantmuri, to eject the 
defendants from certain lands held by 
them on service tenure in the village of 
Nagannanoli in case of their not agreeing 
to render to the plaintiff the services 


claimed from them, ° and also for 
damages. 
The important office of desai had 


formerly been hereditary in the plaintiff's 
family; and Nagannanoli, one of the 
villages which had formed the watan or 
endowment of the office, had been 
confirmed to them in inam by the 
British Government after the office and its 
duties had ceased to exist, 

According to the plaint, the plaintiff's 
inam lands in the villdge included three 
‘parcels, A, B, O, containing 74 bighas, 
3% bighas and 74 bighas respectively, of 
which Aand B had been granted by the 
plaintiffs ancestor to one Shivappa Iti in 
Fasli 1180 (176970) and O had been 
granted to his son, Appanna Bhimanna 
Iti, im Fasli 1247 (18367) for badal 
mushahira, or stipend in land for the 
services they might be called on to 
render in the desgat, or desai's district, 
The defendants’ family had, it was 


(1) 16 Ind. Cas. 239; 891. A. £02; 36 B. 639; 16 O. 
W.N. 1058; 23 M. L. J. 383; 12 M. L. T. 472; (1912) 
M. W. N. 1140; 14 Bom, L. R.1226; 17 O.L. J. 17 


0). 
Pos i919) A. O. 533; 87 L. J. P.O. 150; 34T. L. R. 
481; 120 L. T. 258. 

(24) 94 Ind, Cas. 974: 53 I. A. 100; 53 0. 533; A.I. 
BR. 1926 P. 0,41; 30 O, W. N. 745; 24 ALL. J, 101 
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a peon and a shagirti, or attender, until 
August, 1917, since which time, on the 
evil advice of the plaintiff's enemies, they 
had ceased to do him service. 

The defendants in their written 
statement denied that their lands had 
been granted to them on these terms or 
that they had, in fact, rendered service 
as peons and shagirtis, They and their 
ancestors, they alleged, had all along been 
doing service at Nagannanoli as sanadis, 
and were willing to continue doing so. 
In 1917 the plaintiff, with the evil object- 
of depriving them of these lands, had 
required them tostay at Vantmuri, the 
village where he resides, and to do service 
in his house to which service he was not 
entitled. They denied that the grants 
mentioned in {the plaint were genuine, 
and alleged that they held the suit lands 
as kadim sarva inams—that is to say, 
ancient revenue free grants for village 
service—and that the plaintiff had no 
control over them or right to dismiss 
them or resume their lands, as they were 


under the control of the British 
Government. . 
The Subordinate Judge, in a lengthy 


judgment containing a full precis of the 
documentary and oral evidence, held that 


“the defendants’ inams in the village were 


not kadim, that the grants relied on by the 
plaintif were genuine, and that the 
evidence showed that the plaintiff was 
entitled to the services which he claimed 
from the defendants and the defendants 
refused to render. He accordingly decreed 
ihe plaintiff's suit. This decree was 
reversed by the High Court on appeal. 
The learned Chief Justice, who delivered 
the judgment of the Court, accepted the 
genuineness of the grants relied on by 
the plaintiff, but held that the earlier 
grant was for rendering service as a 
village peon, and that the later grant did 
not show what service was to be rendered, 
but he added:— 

“I think it is apparent from the record 
that these lands were to be held by the 
defendants’ family in return for rendering 
services as shet sanadis; that is to say, 
they were to be servants in the village of 
Nagannanoli, not only to kelp in the 
administration of the village, but also 
to render services in connection with that 
village.” ° 

He went on to observe that the first 
defendant and his father had no doubt 
been rendering personal .. services on 
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not be inferred that these services were 
other than voluntary. He was of -opinion 
that the documentary evidence did not 
support the plaintiff's case and that 
the oral evidence did not go further 
than to show that on occasions the first 
defendant and his father had rendered 
personal services, With these general 
‘observations he allowed the appeal and 
dismissed the suit. 

“In the unfortunateabsence of the re- 
spondents,who are not represented by Coun- 
sel, their Lordships have had to examine 
the whole record, both with the valuable 
assistance of the learned Gounsel for 
appellant and independently, and have 
arrived at a different conclusion as to the 
nature of the services the defendants were 
to render. 

It will be convenient in the first place 
to deal with the defendants’ contention 
that their inams were kadim or in existence 
before the grant to the plaintiff's pre- 
decessors, which, if proved, would be fatal 
to the plaintiff's case, The question whe- 
ther, when a village was held in inam, the 
lesser inams in the village were kadim or 
ancient, or jadid or modern, was of great 
importance in the inquiries which were 
held under the Governor-General in 
Council's Act, XI of 1852, for the adjudica- 
tion of titles claimed to be wholly or par- 
tially rentfree in the Presidency of Bombay, 
because, if they were kadim or in existence 
at the date when the village itself was 
granted in inam, the right of resumption 
would be vested in the Government and 
not in the inamdar, as is correctly stated 
in the written statement. This question 
came before the Board in Laxmanrao 
Madhavrao v, Shriniwas Lingo Nadgir (4). 
Now it appears from Ex, 162, a village 
return furnished to Governmentin 1860 61, 
that there had been an inquiry by the 
Revenue Authorities—in all probability one 
of the inquiries for the purposes of the 
Act, which were being held throughout the 
Presidency—and that it had been decided 
that the inams of twenty shet sanadis in 
the village including the defendants were 
jadid (that is to say, modern) and not 
kadim and that the right of resumption 
was in the tnamdar. 


In their Lordships’ opinion this docu- 


(4) 105 Ind. Cas 694; 54 I. A. 380 at p. 386; A.L 
R. 1927 P.O. 217; 29 Bom. L. R. 1484; 53M. L.J. 
415; 46 O. L. J 393 39M, L. T. 527; 51 B. 830; 27 L. 
W, 642 (P. O.). 
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ment shows that the defendants’ inams. 
were not kadim; andthe same result follows 
from the concurrent finding that they were 
created by the plaintiff's predecessors in 
1770 and 1837. These fgrants, however, only 
cover lands A and .O in the plaint, but 
Ex. 162 shows that in 1860-61 Appanna, 
son of Bhima bin Shevanna, the defend- 
ants’ ancestor, was holding B as well as 
A as a shet sanadi, and there are not 
sufficient reasons for holding that it was 
held on a different tenure. 

It being found then that the defendants’ 
inams were jadid or created by the plaint- 
iff's ancestors; the question is, were they 
created for purely village service or for 
personal service generally. It appears from” 
the documentsalready cited that the defend- 
ants were described as shet sanadis, as 
found by the learned Ohief Justice. 


A shet sanadi in Wilson's Glossary is de- 
fined as “One holding a sanad or grant of 
lands for military service, applied especially 
to a local militia acting also as police and as 
garrisons of forts: also an assignment or 
grant of revenue of land for certain services; 
the assignment, as well as the office, may 
be hereditary.” 4 

There is nothing in this definition to 
support the view of the learned Chief 
Justice that the services were to be render- 
ed in the village itself or were to be in 
connection with the administration of the 
village, nor isit in their Lordships’ opinion 
in accordance with the evidence in the case. 

The grant of 1770, Ex. 117, in favour of 
the defendants’ ancestor, Itakari Shevanna, 
was made in succession to a pyadi, or peon 
who was removed, and would also seem 
to have been granted on peon service ; but 
there is nothing to show that such service 
was to be confined to the village. In Ex. 
118, the grant of 1837, the nature of the 
service is not specified. There is, however, 
in Ex, 175, a statement made by Basava- 
prabhu, the Ist defendant's father, in 1873, 
after the death of his father Appanna, that 
the inam lands (which appear from the 
measurement given to include the three 
parcels in the plaint A, B and C) had been 
continued to him by the sansthan, and that 
he alone did the service of the sansthan. 
The word sansthan, whichis the same as 
samastanam in use on the east coast, means 
residence, and is a respectful way of 
speaking of persons of position such 
as a rajah, a zemindar or a desai. It 
is also „used in speaking of a tempie. 
The statement, therefore, is that the defend- 
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fants’ ancestor was in the service of the 
desai generally. ° 
As regards the oral evidence, the learned 
Ohief Justice has commented on the fact 
that it only shows that personal service 
was rendered by the Ist defendant and 
his father, but, asit appeara from Ex. 175 
already mentioned that the Ist defendant's 
grandfather died in 1873, or earlier, it 
would be unreasonable to expect oral 
evidence aa to personal service having been 
rendered in his lifetime. It is not always 
easy in India to prove even recent happen- 
ings satisfactorily by oral evidence; but 
in this case we have the admissions of the 
the 1st defendant as to the services render- 
ed by his father himself and his son, the 
2nd defendant. The correspondence no 
doubt shows that the lst defendant did 
work for the plaintiff in his own village 
of Nagannanoli, and also used to be sent 
as a peon or messenger from Nagannanoli 
to Vantmuri where the plaintiff resided. 
It is, however, also proved that the lst 
defendant, who was one of the twenty shet 
sanadis injhis village, did turns of service 
at Vantmuri, the plaintiff's headquarters, 
Further, the Ist defendant admits that he 
had a wife at Vantmuri, that he used to 
stay there doing service and that he used 
to serve there under the Ohief Kharbari 
for two or three months at a time. The 
service consisted in sitting in the chavdi, 
going to Belgaum and bringing medicine, 
etc. #bringing waseel (money), from villages, 
and taking lettersand papers to other people. 
Whenever he stayed at’ Vantmuri, he did 
this service, That is to say, it was ordi- 
nary peon service. 
He also had to admit that he went about 
with the plaintiff and his son to such 
‘places as Bombay, Poona and Bellary and 
rendered them personal service there. His 
own admissions, therefore, furnish strong 
corroboration of the plaintiff's evidence, and 
show in their Lordships’ opinion that he 
was in the habit of rendering personal 
service to the plaintiff outside his own 
village of Nagannanoli though no doubt 
he was allowed to remain there for long 
periods and whilst there was employed to 
attend to the plaintiff's affairs, as appears 
from Exs. 94 to $9. He further makes the 
significant admission that he was one of 
twenty shet ssanadis in the village, and 
that he was the only one who had ceased 
to do service. He states that he had spent 
Rs. 20,000 on the suit lands in sinking wells, 
ete, and it may well be that having 
. risen in the world, he had become unwil!- 


LAKHAMGOWDA V. APPANNA. 


113 I, 0. 1928 


ing to go on rendering the customary 
services to the plaintiff. 

On the other hand, the fact that the 
plaintiff in his plaint only seeks to evict 
the defendants in case of their still refusing 
to render the customary services, lends no 
support to the defendants’ allegation that 
the suit was brought with a view of depriv- 
ing the defendants of their lands, 


There is one other consideration of a 
general character to which their Lordships 
will refer. As already stated, there are 
twenty shet sanadis in the village of Nagan- 
nanoli, who are in the service of the plaint- 
iff and are not, as the defendants contend- 
ed, village officers holding kadim inams 
and subject to the Revenue Authorities.’ The 
explanation would appear to be that the 
position of the plaintiff's ancestors as 
hereditary desais rendered it necessary for 
them, according to the custom of the 
country, to have a large retinue of peons 
and attenders in their service. That service, 
according to the definition of shet sanadi 
in Wilson's Glossary, included military 
service which has since become obsolete, 
leaving them liable only to personal service 
of a non-military character; but there is 
no reason for supposing that either former- 
ly or in recent times that service was con- 
fined to the village in which their inam 
lands were situated, ' 


One further point remains to be dealt 
with. The lst defendant in his evidence 
denies that more than one of the family 
rendered service at a time. The plaint 
claims that the plaintiff is entitled to the 
services of two people and this is not 
denied in the written statement orin the 
grounds of appeal to the High Oourt. 
Looking at the pedigree set out in the 
Subordinate Judge's judgment, it appears 
that the grant of 1770 was made to Shevan- 
na,the father of Bhima, and that the grant 
of 1835 was made to Bhima’s son Appanna. 
As Bhima died about 1857, it is clear that 
boththe father and son were rendering 
service at the same time under their res- 
pective grants, and the exhibits referred 
toin the Subordinate Judge's judgment 
show that this state of things continued 
until Bhima's death, since which time both 
inams have been enjoyed by the same 
people. The oral evidenceas te rendering 
service by two members of the family iss 
no doubt, meagre; but there appears to be 
no sufficient reason for holding that the 
obligation to render service of two persons 
has come to an end. 
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In their Lordships’ opinion the appeal 
must be allowed, the decree of the High 
Court reversed, and the decree of the 
Subordinate Judge restored with this 
modification that the defendants are to have 
three months from the date of the Order in 
Councilin which to render the service to 
the plaintiff, and that the defendants do pay 
to the plaintiff his costs here and in the 
Courts ih India. Their Lordships will 
humbly advise His Majesty accordingly. 

K. J. R, Appeal allowed, 

Solicitors for the Appellant :—Messrs. 
T. L. Wilson & Co, 
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PRIVY COUNCIL. 
APPEAL FROM THE Patna Hica Cowart. 
November 30, 1928. | 
Present —Lord Phillimore, Lord Atkin 
and Sir Lancelot Sanderson. 
Srimatti SARAT KUMARI BIBI— 
APPELLANT 


r1ersus 
Rai SAKHI CHAND BAHADUR 
AND OTHERS-—RESPONDENTS. 


Will, preparation of, by party (taking benefit under 


at—Circumstances arousing suspicion of Court—Onus 
probandi—Probate of part of Will. 

If a party writes or prepares a Will under which 
he takes a benefit, and in all other cases in which 
circumstances in connection with the preparation of 
the Will exist which excite the suspicion of the 
Court, it is for those who propound the Will to 
remove such suspicion and to .prove affirmatively 
that the testator knew and approved of the contents 
of the document, and it is only where this is done 
that the onus is thrown on those who oppose the 
Will to prove fraud or undue influence, or whatever 
else they rely on to displace the case madejfor prov- 
ing the Will. [p. 473, col. 2.] 

Barry v. Butlin (1) and Tyrrell v. Painton (2), 
relied on. 

The “benefit” contemplated by the above rule “is 
not necessarily a pecuniary benefit, as, for instance, 
a legacy. A provision ina Will appointing a party 
as manager of the testater’s estate for life at a 
salary, confers a benefit on him, and if he has taken 
an active part in the preparation of such Will, the 
onus rests on him to establish that the testator 
knew and approved of the said provision. [p. 475, col. 
2 


Where, in a Will otherwise validly executed, certain 
provisions are introduced without the knowledge and 
approval of the testator, they may be rejected and 
Probate granted of the remainder of the Will. |p. 476, 


col. 1.] 
e Rhodes v. Rhodes (5), followed, 


Consolidated appealsifrom two judgments 
of the High Court, Patna, (Das and Foster, 
JJ.), dated the 9th December, 1925, reported 
as 95 Ind, Cas, 1036, reversing ajudgment of 
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the District Judge, Bhagalpur, dated the 
23rd June, 1924, . 

Messrs. DeGruyther, K.C,,and Wallach, 
for the Appellant. 

Messrs. Lowndes, K.C., and Raikes, for 
the Respondents. 

JUDGMENT. 

Sir Lancelot Sanderson,.—These 
are consolidated appeals by Sarat Kumari 
Bibi against two decrees of the High 
Court of Judicature at Patna, dated the 
9th December, 1925, whereby the decree 
of the learned District Judge of Bhagalpur, 
dated the 23rd of June, 1924, was 
reversed, 

The respondents, Rai Sakhi Ohand 
Bahadur, Babu Ganesh Lal, Madusudan 
Das and Maulvi Jamaluddin Khan, who 
are four out of the five trustees named in 
the Will purporting to have been made by 
one Raghunandan Lal on the 24th July, 
1v23, filedan application for Probate on 
the 27th February, 1924, in the Court of 
the said District Judge of Bhagalpur. 

Raghunandan died on the 3lst August, 
1923, leaving two daughters, Raj Kumari 
Bibi and Sarat Kumari Bibi. 

His other near relations were his 
widowed sister Rajdulari Bibi and Krishna 
Bibi, the widow ot Raghunandan’s brother, 
Jadunandan Lal. 

Caveats were filed by the two daughters 
and by Krishna Bibi; but objections were 
filed by Krishna Bibiand Sarat Kumari 
Bibi only. 

In these appeals the Board is concerned 
only with the objections raised by the 
daughter, Sarat Kumari Bibi, who is the 
sole appellant. f 

At the hearing of the appeals before 
the Board the four above-named executors 
and Srimati Rajdulari Bibi, who is one 
of the respondents in the second appeal, 
appeared by learned Counsel. Krishna 
Bibi was not represented, 

Three issues were framed by the learned 
District Judge as follows:— 

l. Wasthe Will validly executed and 
attested ? 

2, Was the testator in a sound disposing 
state of mind at the time of execution of the 
Will? 

3. Was the Will executed under the 
undue influence of :Maulvi Jamaluddin 

han ? 

.The learned Judge answered the 
second issue in the affirmative and the 
third issuein the negative. 

On the first issue he held thatthe Will 
was not validly gexecuted, and he 
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answered the first portion of the - issue, 
-viz aB ‘Tegards execution, in the negative 
and the second “portion, viz,, as regards 
‘attestation, in the affirmative, 

The ground of his decision was that 
‘the propounders of the: Will had failed to 
satisfy him that the testator was aware 
of the contents of the Will and that the 
‘Will expressed his intention. He was of 
‘opinion that a very active part in the 
‘preparation of the Will was taken by 
Jamaluddin, who was the manager and 
confidential servant of the testator, and 
that he took a substantial benefit under 
‘the Will, 

Applying the principles laid. down in 
< Barry v. Butlin (1) and Tyrrell v. Painton 
(2) the learned Judge held that the 
circumstances kin connection with the 
preparation of the Will aroused suspicion, 
that such suspicion had not been removed, 
and that he was not satisfied that the 
testator was aware of the contents of 
the Will. 

The learned Judge accordingly refused 
‘to grant Probate of the Will to the 
executors. 

Rajdulari Bibi and the four above-named 

“executors appealed in two separate appeals 
to the High Oourt of Judicature of Patna, 

- The learned Judges of the High 
Cours on the 9th December, 1925, 
allowed the appeals, set aside the decree of 
the learned District Judge, and directed 
that Probate should issue as prayed. 
| They held that the Will created no trust 
in favour of Jamaluddin, that the learned 
District Judge was: wrong in thinking 
that there was any suspicion inherent in the 
Will which took the case out of the ordinary 
rule, viz, that the proof of capacity and 

“the fact of execution carry with them the 

‘presumption that the testator had 
knowledge of the terms of the Will. 

The learned Judges said that they were 
prepared to go further and hold that there 
was satisfactory evidence to satisfy the 
conscience of the Gourt that the testator had 
full knowledge of the terms of the Will 
including those contained in the 12th para- 
“graph. K : 

- Sarat Kumari Bibi, a minor appearin 
through her guardian and nase nend 
Jugal Krishna Prasad, has appealed against 
the said decrees of the High Court to His 
Majesty the Kingin Oouncil, 
D 5, P. ( + š 4 $ 
oii ab Ri kna P x 480; 12 E. R.. 1089; 1 Curt. 
| i at pp’ sf : 
4583 A WR 343, © pp’.157, 159; 16 R. 540; 70 L. T. 
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At the hearing before the Board it was 
admitted by learned Oounsel appearing 
for the appellant that the Will was 
undoubtedly executed by the testator, that 


it was duly attested and registered, and 


that now there was no suggestion of undue 
influence. h 

The argument presented on behalf of the 
appellant wasthatthe view of the High 
Court in regard to the benefit alleged to be 
conferred on Jamaluddin under the Will . 
was not sound, and that the conclusion of 
the learned District Judge in holding that 
it had not been satisfactorily proved that 
the testator was aware of the contents of 
the Will, was correct. It was further 
contended thatin any case there was no 
reliable evidence that the testator was 
aware of the provisions contained in the 
12th paragraph of the Will, and that the 
Probate, if granted, should be granted 
excepting the said 12th paragraph. j 

The main provisions of the Will are that 
the two daughters are given legacies of five 
hundred rupees monthly each, which will 
descend as far as their children’s children. 
The testator’s sisteris given five hundred 
rupees monthly and the testator's residential 
house and furniture. Three hundred 
rupees monthly is given to an aunt of the 
testator Rama Bibi, two hundred monthly 


- to Masudan Das, a second cousin, and after 


one or two other smaller legacies the 
balance is to go in the first instance to ithe 
improvement of the estate and, secondly, 
to the constitution of a Poor Students’ 
Fund. 


The 12th paragraph of the Will is as 
follows:— 

XII. For carrying out the above-men- 
tioned provisions, I, the executant appoint 
five trustees: (1) Rai Bahadur Babu Sakhi 
Chand, Superintendent of Police, at present 
manager of the Jagannath Temple, residing 
at present at Puri; (2) Rai Bahadur Surja 
Prasad, son of Babu Ras Bihari Sahay, 
deceased, Vakil, resident of Mahalla 
Khanjarpur, District Bhagalpur; (3) Babu 
Ganesh Lal, my Khalera brother in-law 
(cousin-in-]aw), resident of Mahalla Guzri, 
Patna City;(4) Babu Masudan. Das, son of 
Babu Ram Narayan Das, deceased, (who is) 
my relative, resident of Mahalla Golaghat, 
Bhagalpur, and proprietor of the Gopal 
Steam Press, - Bhagalpur; (5) Maulvi. 
Jamaluddin Khan, the present manager of 
my estate, resident of Mahalla _Imamnagar, 
District of Bhagalpur. The said Mavlvi 
has up to this time been serving | me 
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faithfully and conscientiously and he is 
acquainted with everything. He is, there- 
fore, assigned the position of manager for 
life in addition to that of a trustee. His 
monthly salary for manager’s work is fixed at 
Rs. 250. Over and above this salary, proper 
conveyance charges shall be given to him, 
and travelling and daily diet expenses shall 
be given as in my time, or the trustees may 
make proper arrangement therefor in 
such manner as they may think proper. 
In (case of) increase of the income of the 
estate, the trustees shall allow him such 
increment of salary as may be decided upon 
by them. This item of expenditure shall 
be a charge on my estate under the head— 
establishment charges. Travelling expenses 
both ways, etc., shall be paid to trustees 
Nos, 1 and 3 when they shall come over on 
business of the estate, and the same rule 
shall applyito the trustees living at a distance. 
This (item of) expenditure shall bea charge 
on my estate under the head —allowance to 
trustees. 

The Will purported to have been signed 
by the testator in the presence of Surja 
Prasad and Satish Ohandra Dey, and to 
have been acknowledged by the testator 
to Gauri Shankar Sahay. A note at the 
foot of the Willis as follows:—‘“I certify 
that I have read over and explained this 
Will to the testator, who seemed to under- 
stand it perfectly,” and it is signed by 
Jamal Khan, 2. e, Jamaluddin, The Will 
is signed inanother place by Jamaluddin 
as the scribe of the document. 

On the 24th of July, 1923, the Will was 
_ presented at the Sadar Registration Office, 
Bhagalpur, by Raghunandan, the testator, 
who was identified by Surja Prasad. 

In dealing with the rule laid down by 
the above-mentioned cases, viz, Barry v. 
Butlin (Ijand Tyrrell v. Painton (2) and 
the question whether Jamaluddin took a 
benefit under the Will, the learned Judges 
of the High Court held that ‘the benefit 
must be a pecuniary benefit, a legacy, 
for instance, more or less of a substantial 
nature,” 

Their Lordships are not able to agree 
that the principle laid down in the above 
mentioned cases is limited to such a benefit 
as that indicated by the learned Judges 
of the High Oourt. 

Their Lordships are relieved from the 
necessity of discussing this matter at any 
length, for it was not seriously argued 
before them by learned Counsel for the 
executors that Jamaluddin did not receive 
a benefit under the Will in view of the 
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fact that the testator had thereby appoint- 
ed him manager of his, estate for the 
Sale of his life at a monthly salary of 


Their Lordships agree with the finding 


‘of the learned District Judge, which was 


to the effect that the undisputed facts of 
the case show that Jamaluddin took an 
active part in the preparation of the Will 
and inasmuch as, in their opinion, Jamalud- 
din did takea benefit under the Will by 
reason of the provision in the 12th paragraph 
of the Will, by which he was appointed 
manager of the estate for life at a salary, 
the principle laid down by the above-men- 


tioned cases is applicable to this case, and 


these appeals must be decided in accordance 
therewith. . 
It will be sufficient to referto the state- 
ments of the rule made by Lindley and Davey, 
LJJ., in Tyrrell v, Painton (2):— 
“The rule in Barry v. Butlin: (1), 
‘Fulton v. Andrew - (3) ‘and Brown v. 
Fisher (4) is. not, in my _ opinion, 
confined to the single casein which a Will 
is prepared by or on the instructions of the 
person taking large benefits under it, but 
extends to all cases in which circumstances 
exist which cexcite the suspicion of the 
Court; and wherever such circumstances 
exist, and whatever their nature may be, it 
is for those who propound the Will to 
remove such suspicion, and to prove afirma- 
tively that the testator knew and approved 
of the contents of the document, and it is 
only where this is done that the onus is 
thrown on those who oppose the Will to 
prove fraud or undue influence, or what- 
ever else they rely on to displace the case 
made for proving the Will... (Lindley, L. J.) 
` * 


“It must not be supposed that the principle 
in Barry v. Butlin (1) is confined to cases 
where the person who prepares the Will is 
the person who takes the benefit under 
it—that is one state of things which raises 
a suspicion; but the principle is, that 
wherever a Willis prepared under circum- 
stances which raisea well-grounded suspicion 
that it doss not express the mind of the 
testator, the Oourt ought not to pronounce 
in favour of it unless that suspicion is 
removed.... (Davey, L. J.).” 

The material facts relating to the prepara- 
tion- and execution of the Will are as 
follows: — 

In July, 1923, the testator was ill; he 
had been an invalid for a considerable 


3) (1875) 7 H. L. 448; 23 W. R. 566, 
2 (i891) 63 L. T. 485. 
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time, and he left his home in Bhagalpur on 
the 25th July, 1923, and went to Calcutta 
for treatment. ° As already stated, he died 
on the 3lst August, 1923. It was alleged by 
Jamaluddin” that a few days before the 
testator went to Calcutta he handed to 
Jamaluddin two or three pages of notes, 
‘written in Urdu by the hand of one Hasan 
Ali, who had acted as tutor to the testator 
when he was a boy, and that the testator 
instructed him to take the notes toa Vakil, 
named Ranjit Sinha, for the purpose of 
having them put into the form of a Will. 

‘Accordingly, on the evening of July 21st, 
1923, Jamaluddin took the notes to Ranjit 
Sinha, who dictated a draft ofa Will, which 
Jamaluddin wrote in Urdu. 

On the morning of the 22nd July, 1923, 
Jamaluddin is alleged to have taken the 

‘draft of the Willto the testator, and at his 
request to have read it to the testator, who 
asked him to read come parts again and to 
explain them. This he did, and he then 
handed both documents to the testator. It 
was alleged by Jamaluddin that the 
‘provision appointing him manager for life 
‘at asalary was in the notes given to him by 
the testator and in the draft Will dictated 
by Ranjit Sinha. 

Unfortunately, neither of these documents 
has been produced and Ranjit Sinha was 
not called as a witness. The explanation 
for the absence of the latter from the 
witness-box was that he was appearing as 
Vakil for the executors at the hearing of 
this case before the learned District Judge, 

Hasan Ali, the tutor, gave evidence and 
said that he wrote the notes at the dictation 
of the testator, who kept what he had writ- 
ten. When cross-examined, he stated “that 
it wasin the notes that Jamal would bea 
life manager on Rs.250.” . 

On the next day, viz, the 23rd July, 
according to the evidence of Jamaluddin, 

| the testator gave the draft to him, saying 
“There are some cancellations in it: copy it 
out again.” It appears, however, from a 
later passage in his evidence that Jamalud- 
din made the cancellations in the draft at 
the order of the testator. : 

Jamaluddin made a fair copy of the 
draft, but he omitted from the fair copy the 
paragraph relating to the appointment 
of trustees and to the appointment of 
Jamaluddin as manager of the estate far life. 
He alleged that he was. told by the testator 
to omit that paragraph from the fair copy. 

The explanation given for the omission 

“was that the testator wished Surja Prasad, 
the Government Pleader at Bhagalpur, to 
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be one of the trustees of the Will, that he 
wished to consult Surja Prasad as to the 
Will, and the testator feared that if Surja 
Prasad saw his name as trustee and executor 
he might refuse to give his advice. 

That evening Surja Prasad went to the 
testator’s house, and the testator asked 
Jamaluddin to produce the fair copy of the 
Will which he had made that day. 

Accordingly, Jamaluddin brought it and 
in the presence of the testator read it out. 

The testator asked Surja Prasad to see 
that it was all right. Surja Prasad said he 
would ses it next morning, whereupon the 
testator told Surja Prasad to take the draft 
away with him, and that he would send 
Jamaluddin in the morning. The next 
morning, t.e, on the 24th July, 1923, 
Jamaluddin went to the house of Surja 
Prasad, who suggested two alterations in 
the draft, viz., that the Rs. 500 monthly to 
the daughters should be made an absolute 
estate of inheritance and that the grant for 
educational purposesshould be specified. 
Jamaluddin, in reply to such suggestions, 
said that it was the testator’s wisa that the 
disposition should be as in the draft. Ac- 
cordingly Surja Prasad did no more than 
make some verbal alterations and gave the 
draft back to Jamaluddin. The draft 
shown to Surja Prasad has not been pro- 
duced, but there is no doubt that it did 
not contain the paragraph numbered 12 in 
the Will relating to the appointment of 
trustees and manager. 

Jamaluddin took the draft back to the 
testator, who instructed him totmake a fair 
copy and toadd the paragraph as to the 
appointment of trustees and manager. 

There is no direct evidence that Jamal- 
uddin reported to the testator the advice 
which Surja Prasad had given in respect 
of the two matters already referred to. It 
appears that Jamaluddin took upon him- 
self to reject Surja Prasad’s suggestion, 
relying on his own alleged knowladge of the 
testator’s wishes. 

Jamaluddin then made a final fair copy, . 
including paragraph 12, and took it to the 
testator, read it out to him, and added 
and signed the certificate that he had 
read over and explained the Will to the. 
testator, who appeared to understand it 
perfeetly. 

In the afternoon of the same day 
Jamaluddin and Satish Babu went with 
the testator in a car tothe Court. Surja 
Prasad was called, and the testator, sitting 
in the car, executed the Will, signing his 
name on each page; this was done in the 
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presenca of Surja ‘Prasad, Satish Babu and 
Jamaluddin. 

Gauri Babu wasthen called, and the 
testator admitted his signature to him. 

The Will was then placed in an envolope, 
which was sealed. The testator, Surja 
Prasad and Jamaluddin went to the 
Registry Office, where the Will was de- 
posited, 

Surja Prasad in his evidence said that 
he was aware— 

“That a man who takes substantial 
benefits under a Will should not take part 
in its preparation, but I did not know 
until next day at the registration that 
Jamal took a benefit under it. That clause 
was notin the draft.” 

In another part of his evidence Surja 
Prasad said: — 

“I intend to renounce my executorship, 
It was after the registration that Jamal 
Babu told me I was down as a trustee 
and executor. I said that I ought to have 
been consulted first, and that I objected, 
since I was about to retire from my practice. 
No executor or trustee was in the draft 
shown to me.” 

From the above mentioned evidence it 
isnot clear whether the infromation given 
by Jamaluddin to Sarja Prasad as to the 
former taking a benefit under the Will, and 
the latter beinga trustee, was givenin the 
presence of the testator. 


It-is possible that it was; on the other 
hand, it is equally possible that it was 
not, and to assume that the information 
was given in the presence of the testator 
would be mere guesswork. 

Surja Prasad did, in fact, refuse to act 
as trustee and executor. 


In view of the above-mentioned facts, 
in their Lordships’ opinion thereis ground 
for suspicion that the testator was not 
aware of the provision in cl. 12 of the 
Will by which Jamaluddin was appointed 
manager of the estate for life at the salary 
of Rs.250 per month, with the accompany- 
ing provisions for the paymsntof charges 
and expenses and the possible increase of 
salary. 

Indeed, it was not seriously argued by 
the learned Counsel for the executors that 
there was no ground for suspicion. The 
point on which the learned Counsel laid 


stress was that the evidence was amply: 


sufficient to remove the suspicion and to 
satisfy the Board that the testator was 
aware of and understood all the provi- 
sions, including para, 12, of the Will. 
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The learned Counsel for the executors 
further argued that in any event Probate 
should be granted of all the provisions in 
the Will except that part of it which provid- 
ed for the managership of Jamaluddin, 
and he relied on the decision in Rhodes v. 
Rhodes (5). 

In their Lordships’ opinion, there is no 
ground for holding that the testator was 
not aware and did not approve of all the 
provisions of the Will with the exception of 
para. 12. f 

The question, therefore, is narrowed 
down to the consideration whether the 
testator approved and was aware of the 
provisions of para. 12. Their Lord- 
ships are satisfied that that part of 
the paragraph which deals with the 
appointment of the five trustees was in 
accordance with the testator's wishes. 
They are not, however, satisfied that the 
appointment of Jamaluddin as manager 
of the estate for life and the terms of such 
appointment were in accordance with his 
wishes or that he was aware of the provision 
in the Will relating thereto. 

Itis not necessary for their Lordships to 
set out in detail all the reasons for holding 
that the suspicion in respect of the above- 
mentioned provision has not been removed. 
It will be sufficient to refer to some of 
them. 

The evidence as tothe existence of the 
above-mentioned provision in any of the 
drafts made prior to the fair copy of the 
Will, which was executed, is limited to the 
evidence of Jamaluddin and Hasan Ali, 
who was speaking merely from his recol- 
lection. 

None of the material notes or drafts was 
produced. f 

Ranjit Sinha, whose evidence would 
have been very important, was not called as 
a witness. 

There is no evidence beyond that of 
Jamaluddin, the interested party, that on 
the morning of the 24th July, 1923, the Will 
was raad to the testator or that he read it 
himself, 

There is no doubt that when the draft 
of the Will was shown to Surja Prasad it 
did not contain para. 12 or any such pro- 
vision. 

The explanation givenin the evidence 
of Jamaluddin for its omission was to the 
effect that the testator did not wish Surja 
Prasad to know that he was to be a 
trustee. 

(5) (1882) 7 A. O. 192; 511. J. P.O. 53; 46 L. T. 
463; 30 W. R. 709. 
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It is difficult to accept this asa sufficient 
and reasonable ground for withholding 
the provisions of that paragraph from the 
knowledge of Surja Prasad. 

The position, therefore, in respect of 
this part of: the case is that the clause in 
the Will. under which Jamaluddin was to 
receive a substantial benefit was by his 
action withheld from the knowledge of 
Surja Prasad, the Government Pleader, 
whose advice was sought asto the Will, 
and no satisfactory explanation is forth- 
coming for such action. 

There are some grounds to support the 
‘opinion of the learned District Judge that 
it was at least doubtful whether the testator 
could have read the Urdu script in which 
the Will was written. 

It is curious’ that Jamaluddin should 
have endorsed on the Will the certificate 
that he had read it over andexplained it to 
the testator, who seemed to understand 
it perfectly, if it were the fact, as alleged 
by Jamaluddin, thatthe testator could read 
the Urdu script and that he had, in fact, 
read the Will for himself. 


The above are some of the reasons which _ 


have actuated their Lordships in coming to 
the conclusion that the evidence is not suffi- 
cient to remove the suspicion attaching to 
the provision in question, and to satisfy 
them that the testator knew and approved 
of the said provision. 

_ The result of their Lordships conclusions 
is that Probate should not be granted of 
that part of para. 12 which confers the 
benefit upon Jamaluddin; in other words, 
Probate should not be granted in respect 
of that part of the paragraph which begins 
with the words “The said Maulvi has up 
to this time,” and ends with the words 
“This item shall be a charge on my estate 
under the head—establishment charges.” 

This decision, however, does not mean 
that Probate should be refused in respect 
of the remainder of the Will. See Rhodes 
v. Rhodes (5). 

Their Lordships, therefore, are of opin- 
ion: that the decrees of. the High Court 
should be set aside and an order should 
be made that Probate should issue in 
‘respect of the Will with the exception of 
that part of para. 12 which has been 
héretofore specifically mentioned. 

There remains the question of costs. 

‘The appellant, Sarat Kumari Bibi, has 
succeeded in the appeal to His Majesty in 
Council, but to a limited extent only. 
‘She thas been contending all through the 
proceedings that Probate in respect of 
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all the provisions of the Will should be 
refused and that there should be an intes- 
tacy. In this contention she has failed. 

On the other hand, the executors have 
been contending all through the proceed- 
ings for Probate in respect of all the 
provisions of the Will. In this contention 
they have failed, 

Their Lordships, therefore, are of opin- 
ion that there should be no order for 
costs as between the appellant and the 
executors in any of the proceedings, and 
that any costs paid under any orders of 
the Oourts below ought to be returned, but 
that the executors should be at liberty to 
get their taxed costs out of the estate, 

The position adopted by Rajdulari before 
the Board was that Probate should be 
granted in the form and to the extent 
hereinbefore indicated. Consequently their 
Lordships are of opinion that the appel- 
lant should pay the costs incurred by 
Rajdulari in the High Oourt and in the 
proceedings before the Board. 

Their Lordships will humbly advise His 
Majesty accordingly. 

K. J. R. Appeal allowed. 

Solicitors for the Appellant:—Messrs, 
Chapman, Walker & Shephard. 

Solicitors for the Respondents:—Messrs. 
Watkins & Hunter. 


PRIVY COUNCIL, 
APPE3L From THe Mapras Hren Court. 
November 30, 1928. 

Present :—Lord Phillimore, Lord Atkin 
and Sir Lancelot Sanderson. 
MANIOKAVACHAGA DESIKAR AND 
OTHERS—DEFENDANTS—APPELLANTS 


versus 
PARAMASIVAN alias RAMASWAMI 
DESIKAR AND 0TAERS— PLAINT, Frs— 
RESPONDENTS. 
-~ Religious offices—Hereditary right to appoint office 
holder—Right to choose religious advisers—Mutt—Ap- 
pointment to office of Guru or Swamiyar. 

A hereditary right to appoint to an office is a pos- 
sible legal right. [p. 479, col. L} 

Anyone who pays fees or gives gifts in respect of 
spiritual benefits may, so long as it is a voluntary 
business, choose whom he thinks right to be his 
minister in spiritual things, and to be the recipient 
of his fees or gifts. [p. 478, col. 2] 

Held, that in the religious institution in suit ¿(a 
Mutt in Southern India), the hereditary right to 
appoint to the office of Guru or Kilamadam Swamiyar 
acerued to the family of the parties, in default of 
iy appointment by the last office holder. [p. 479, col, 
1. 
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Appeal from a judgment of the High 
Court, Madras (Wallis, O. J., and Krishnan, 
J.,) dated the 22od April, 1921, affirming 
that of the Temporary Subordinate Judge, 
Sivaganga, dated the 3lst December, 1917. 


_ FACTS.—The sole question for decision 
in this appeal was whether the first re- 
spondent’s appointment to the office of 
Gurustanam-of the Nattukotai Nagarattars 
by the members of the family of the last 
holder was valid. 


The High Court held that the usage of 
the institution was for one Gurukhal to 
nominate his successor asin the case of 
other Mutts in Southern India; that the 
family of the parties had made two ap- 
pointments; and that, therefore, the usage 
of the institution was that, in default of 
appointment by the Guru, the appoint- 
ment was in the family of the parties; and 
it was unlikely that Ohetty disciples had 
ever appointed a Gurukhal. The learned 
Chief Justice concluded his judgment as 
follows :—‘‘We think that the inference as 
to the usage of this institution which 
arises from the evidence is that, in default 
of appointment by the Guru, the appoint- 
ment is inthe family. We agree in this 
respect with the Subordinate Judge. We 
cannot expect ina class of institution like 
this frequent cases of failure to appoint a 
successor by the Guru in his lifetime, 
We find that there. were two such cases, 
when Satyagari and Ramaswami were 
appointed, during the last 100 years; and 
these appointments were made by the 
family of the plaintiffs. I will go further 
and say that ib seems to me much more 
natural and likely that the appointment 
should be in the family than that it 
should be ina large body of Chettys as 
that of Nattukottai Ohetty Nagarattaras, 
who, as I have stated, consist of thousands 
of families”. 

Messrs. DeGruyther, K.C.,and Parikh, 
for the Appellants. ' 


Messrs. Upjohn, K. G., and Narasimham, 
for the Respondents. 


Mr. DeGruyther, K. C.—The right of ap- 
pointment is in the Ohetties. 


[Sir LANOELOT Sanperson.—How do you 
show that the power of appointing the 
Guru ever got into the hands of the 
Chetties ?] 


Because they provided the funds. 
The following cases were cited during the 
argument :—Greedharee Doss v. Nandos 
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kissore Doss (1), Muttu Ramalinga Setupati 
v. Perianayagum Pillai, (The Ramnad case) 
(2) and Janoki Debi v. Gopal Acharjia 
Goswami (3). . 

Counsel for the respondents were not 
called upon. 


JUDGMENT. 

Lord Phillimore.—The  plaintifie 
in this suit who are respondents in this 
appeal claimed that they and the defend- 
ants were members ofa joint undivided 
Hindu family, that theright to appoint to 
the office of Kilamadam Swamiyar vested 
in the family, and that the first plaintiff 
had been appointed to the office by the 
members of the family and installed and 
was entitled to hold the office. The 
defendant No. 1, however, had unlawfully 
claimed to have appointed to the office 
his infant son, defendant No. 2. The 
plaintifis, therefore, brought this suit 
against defendants Nos. 1 and 2 and certain 
other members of the family, and claimed a 
declaration that the first plaintiff was the 
lawful holder of the offices and an injunc- 
tion restraining defendants Nos. 1 and 2 
from setting up the title of defendant No. 2 
and from imparting Upadesam as such 
Swamiyar or from receiving the fees and 
perquisites of the said office, and from 
receiving any portion of the income of 
the said Kilamadam village. The plaint- 
iffs also claimed that delivery should be 
given to the first plaintiff of certain idols, 
vessels and jewels. The first and second 
defendants denied that the right to 
appoint to the office in question rested 
with the family, said that neither the 
plaintifis nor the defendants had any such 
right of appointment and submitted that 
such a right would be invalid inlaw. They 
claimed title. for the second defendant 
ashaving been appointed by the last 
previous holder. 

The seventh defendant set up in his 
turn a similar appointment by the last 
holder. 

The plaintiffs applied to amend their 
claim and the amendment was, after certain 
interloéutory proceedings, allowed. By 
the amendment they set up an alternative 
case aceording to which the primary right 
by way of lapse ifthe last office holder had 
to appoint vested in the last office holder 


(1 1LM.T. A. 405 at pp. 421, 423, 428; 8 W.R. P, 
0. 25; 2 Suth. P. O. J. 86; 2 Sar. P. O. J. 306; 20 E, 
R. 15: 


‘154. 
(2) 11. A, 209; 3 Sar. P. O. J. 341 (P. 0). 
(3) 9 O. 766; 10 L A. 32; 13 0, L. R. 30; 4 Sar, P.O. 
J. 411;.7 Ind, Jur. 218 (P: O) O ae 
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and the right of the family only accrued 
by way of lapse if the last office holder had 
failed to appoinf, and they averred. that he 
had failed to appoint and that the right, 
therefore, had accrued tothe family. 

Both the Subordinate Judge end the 
High Court on appeal held that neither 
defendant No. 2 nor defendant No. 7 had 
been appointed as they severally alleged 
by the last office holder. Both Oourts held 
that the last office holder had died without 
making any appointment. 

The seventh defendant has not appealed. 
The first and second defendants are now 
appealing to His Majesty, but they have 
not sought to disturb the concurrent 
decisions of the two Courts on this head. 
They are now relying only upon their title 
by possession and the supposed infirmity 
of the plaintiffs’ title. 

There is no doubt that in some sense 
there has been a religious institution at 
this place from the twelfth century. How- 
ever the priesthood may have descended 
previous to the year 1803, itis known that 
at that date one Minakshinatha was the 
Guru or Swamiyar and that he had a 
brother named Perumal, that the office 
passed from Minakshinatha to Perumal’s 
daughter's son, one Subramania, whether 
by virtue of the family’s claim to appoint 
or by nomination of the last holder, is not 
certain; that Subramania was succeeded 
by Ramaswami Ayyar, who was the younger 
brother of Kalyanasundaram Ayyar, both 
being grandsons of Perumal in the male 
line. How Ramaswami Ayyar came to be 
appointed is not clear, but when he died 
in the lifetime of his elder brother, the 
elder brother took possession of the village 
and the building, and when his claim to 
the rents of the village was disputed on 
the ground that . they belonged to the 
Guru, and that there was no Guru, and 
that he as a married man could not be 
Guru, he bought a boy named Satyagari 
and purported to constitute him Guru, 
having made an agreement with the boy 
through his guardian that he, Kalyana- 
sundaram, should receive the emoluments 
appertaining to the office, makinga 
certain allowance to the actual holder 
Satyagari. | . 

When Kalyanasundaram died, leaving a 
widow Minammal and two sons, the 
widow continued to occupy and manage the 
property, with Satyagari continuing as 
Guru for some years. Then he quarrelled 
with her, ceased to be an ascetic, which was 
9, necessary condition of being the - Guru, 
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married and went away in the year 1854, 
having been in office since 1836. Minam- 
mal then, whether in her own right or 
as acting for her sons, who were both still 
infants, appointed the younger one, Rama- 
swami Desikar, who died in 1907. 

Thereupon the office remained vacant 
for a considerable time, but eventually in 
1913 the present plaintiff, No. 2, was 
appointed by his family, and on 25th April 
in the same year he and his father brought 
the present suit. 

That, in the first instance, the right of 
appointment belongs to the predecessor, 
and that any patron or patrons who appoint 
a Guru will by so doing part at the same 
time with the right to future appoint- 
ments so long as each Guru in turn ap- 
points his successor, cannot now be disput- 
ed. The plaintiffs in effect gave up the 
primary title under which they had at first 
claimed, and the Courts have decided 
against it. But- ifthe Guru for the time 
being dies or resigns before appointing 
his successor, who is to appoint ? 

One suggestion made for the appellants 
was that some family or families of the 
Chetty caste to whom the Guru imparts 
Upadesam may be held to have a pro- 
prietorship in the emoluments of the office, 
and to have thereby acquired the right to 
appoint, That anyone who pays fees or 
gives gifts in respect of spiritual benefits 
may, so long as itisa voluntary business, 
choose whom he thinks right to be his 
minister in spiritual things, and to be the 
recipient of his fees or gifts is certain, 
and if these Chetty families think well 
to treat the second or the seventh defend- 
ant as their personal Guru, the Court 
cannot say nay. But if a Ohetty family 
or a congeries of Chetty families may be 
patrons according to law, so might the 
plaintiff family be patrons, and the claim 
made for the Chettys has no support from 
the actual practice, 

The only other suggestion to make, and 
this does not seem to have been mentioned 
till the case came before their Lordships’ 
Bar, was that the patronage in case of 
lapse devolved upon the Government; but 
no sufficient reason was given in support 
of this eleventh-hour suggestion. 

‘Still, no doubt, the plaintifis must show 
a title under which they can recover. Ac- 
cording to law the right of patronage may 
vest in a family, and this patronage may 
be exercised by appointing someone who 
is nota member of the legal family, as in 
the case of Subramania, who, though 4 
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relation in blood, derived his descent in 
the female line. Such an appointment might 
carry with it the danger that Subramania 
might have exercised his power by ap- 
pointing a successor from his father’s 
family. But he did not, and their Lord- 
ships find that the next Guru was a member 
of the plaintifis' family in the male line. 
When he died, his elder brother success- 
fully claimed to appoint the successor, 
being the boy whom he bought for this 
purpose. When that boy retired, the re- 
presentative of the plaintiffs’ family, pos- 
sibly with the consent of other members 
at any rate acting for all the male de- 
scendunts of Kalyanasundaram, appointed 
the fifth Guru who was in undisturbed pos- 
session for 53 years. If the hereditary 
right to appoint to the office isa possible 
legal right, and in their Lordships’ opin- 


jon it is a possible legal right, there is - 


sufficient evidence of its exercise. It must 
be remembered that the right now sup- 
ported is nota right to appoint on every 
vacancy, but only a right to appoint by 
lapse, and, therefore, a right which would 
only occur at rare intervals, Their Lord- 
ships think that the conclusion at which 
the Oourts in India have arrived is sound, 

There is, however, a certain correction 
to be made in the form of the decree 
of ithe Subordinate Judge, which was 
affirmed in terms by the High Court. Part 
of the decree is expressed in these terms:— 

“That the defendants Nos, 1 and 2 be and 
are hereby restrained from setting up the 
title of second defendant as Kilamadam 
Swamiyar or Pandyanattu. Mudanmaiyar 
Esanya Sivacharyar from imparting U pade- 
sam as such Swamiyar or from receiving 
the fees and perquisites of the said office 
and from receiving any portion of the in- 
come of the said Kilamadam village.” 

Their Lordships on first perusal saw some 
cause to hesitate in supporting a decree 
which might seem to interfere with the 
religious practices and obligations of Hindu 
worshippers; but it was pointed out to them 
that it was not proposed to restraim the 
second defendant from imparting Upadesam 
or receiving fees therefor, but only from 
so doing colore officii as Kilamadam Swami- 
yar. Bo taken, it may stand so far. 

Then with regard to the restraint from 
receiving any portion of the income from 
the village, it was pointed out to their 
Lordships that some of the Ohettys who 
were supporting the appellants in this 
appeal were in receipt of the income 
or some of the income from the vill- 
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age, which so long as they received 
it, they might give to whom they pleased, 
and, therefore, if they so pleased, to the 
second defendant. To meet this difficulty it 
was suggested that after the word “village” 
should be added the words, ‘payable to the 
Swamiyar as such.” This variation will 
not affect the incidence of the costs. 

Their Lordships will, therefore, humbly 
recommend His Majesty that, subject to 
this variation in the form of the decree of 
the Subordinate Judge, this appsal should 
be dismissed with costs. 

K. J. R. Appeal dismissed, 

Solicitors for the Appellants:—Megsrs. 
Douglas, Grant & Dold. 

Solicitor for the Respondents:—Mr, H, 
S. L, Polak. 


PRIVY COUNCIL, 
APPEAL FROM THE ALLAHABAD Hirau Covar, 
October 26, 1928. 
Present :—Lord Phillimore, 

Lord Atkin and Sir Lancelot Sanderson. 
BAL KISHEN alias BALLI stnez 
DECEASED NOW REPRESENTED By BANSIDHAR 
AND OTHERS—APPELLANTS 
versus 
RAM CHARAN AND anotaza— 
RESPONDENTS, 


Burden of proof—Fictitious transfer of property— 
Onus probandi of fictitious nature, AD ene 


The onus probandi is on the party asserting that 


a transfer of property was fictitious and without 
consideration. [p. 480, col. 2.j 


Appeal from a judgment of the High 
Oourt, Allahabad (Sulaiman and Kanhaiya 
Lal, JJ ,) datedthe 28th May, 1924, re- 
versing that of the Court of the Sub- 
ordinate Judg, Jhansi dated the 25th Octo- 
ber, 1920. 

FAOTS.—The facts {fof the case appear 
sufficiently from the following extracts 
from the judgment of the High Court :— 

“The dispute in this appeal relates to 
a house and certain shops situated in the 
town of Konch, District Jalaun. These 
properties have been attached in execution 
of a decree, obtained by the defendant- 
respondent, Balkishen, against Raghunath 
Dantre, the father of the other defendant- 
respondent. The plaintif, Musammat 
Rani Dulhin, claimed the said properties 
as her ownand filedan objection to their 


480, 


porting tohave been executed by her in 


avour of Ohhotey Lal on the 9th June, - 


1902, was fictittous and without considera- 
tion, but her objection was disallowed, 
The present suit wasthen filed by her for 
a declaration that the properties in ques- 
tion belonged toher and that they were 
not liable to attachment and salein execu- 


tion of the decree obtained by the defend-- 


ant Balkishen against Raghunath Dantre, 
the father of theother defendant. She 
also claimed a declaration that the sale- 
deed purporting to have been executed by 
her in favour of Chhotey Lal and another 
purporting to have beenexecuted by Chhotey 
Lal in-favour of Raghunath Dantre, were 
void, ineffectual and without considera- 
tion, The claim was opposed by the de- 
fendant decree-holder whose contention 
was that the sale effected by Musammat 
Rani Dulhin in favour of Ohhote Lal and 
that effected by Ohhotey Lalin favour of 
Raghunath Dantre were genuine and for 
consideration, and that after the execution 
of the previous sale-deed Obhote Lal, and 
after him Raghunath Dantre and his heirs 
have been in possession of the said pro- 
perties,” 

. The trial Court came tothe conclusion 
that the sale-deed executed by Musammat 
Rani Dulhin in favour of Ohhotey Lal and 
that executed by Ohhotey Lal in favour of 
Raghunath Dantre were genuine transfers 
made for consideration and that the plaint- 
iff was not entitled to the declaration 
claimed, | |. oP 


“The plaintiff, Musammat Rani Dulhin, 


then appealed to. the High Court against. 


the said judgment ofthe Subordinate Judge, 
dismissing her suit. The appeal was heard 
by a Bench composed of Sulaiman and 
Kanhaiya Lal, JJ., who, by their judgment 
dated the 28th May, 1924, allowed the ap- 
peal, They held as follows :— 

“The original sale-deeds along with the 
title-deeds of the properties in question 
have been produced by Musammat Rani 
Dulhin, and taking thet fact into con- 
sideration, along with the absence of any 
entry showing the payment of the con- 
sideration money either in the account books 
of Chhotey Lal or Raghunath Dantre, we 
have no hesitation in finding that the sale- 
deeds in question were executed fictitiously 
with the object mentioned without ‘any. 
consideration.” 

Mr. Wallach, for the Appellants. 

- Mr, Majid, for-the Respondents, 


89. BAL ‘KISHEN V, BAM OHARAN, 
attachment, alleging that ‘a-sale-deed pur- - 


Lal in favour of Raghunath Das. 
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Mr. Wallach.—The evidence ‘esfablishes - 
that thesale-deeds in ‘question are valid 
and for consideration. Refers to s. 115 (the. 


. estoppel section) of the Indian Evidence 


Act, 1872, 

JUDGMENT., : 
‘Lord Phillimore.—This appeal arises 
in a suit by Rani Dalhin, since 


deceased, attacking two transfers of pro- 
perty, one purporting to be by herself in 
favour of Ohhotey Lal, and one by a d 

8 
burden: ison the plaintiff of establishing 
both attacks. The main one for her was 
the attack on the first conveyance, because 
if the first conveyance was good she at any 
rate had no title and it was no concern of 
hers whether the second was good or bad. 
If, on the other hand, the firat conveyance 
was bad and Chhotey Lal got no title, it is 


- not now contended that he was able in the 


circumstances to pass a good title to 
Raghunath Das. Therefore, their Lordships 
have only to look into the circumstances 
of the second transaction as affording as- 
sistance in examining the truthfulness of 
the two stories as. to the firat transaction. 
As they have already observed, the 
burden was upon the plaintiff, Rani. 
Dulhin. Their Lordships have been quite 
sensible of thatthroughout the case and 
they are also aware that the Judge of first 
instance found in favour of the defendants, 
The Judges in the High Oourt had, how- 
ever, an additional advantage, because 
they had a witness who produced certain 
account-hooks, and certainly as far as they 
gothey make in favour of the case ci 
Rani Dulhin and her present res 
presentative. At any rate, after listening 
tothe very carefulargument of Mr. Wallach 
and giving all weight to the first judg- 
ment, their Lordships find that the reasons 
of the Judges in the High Oourt are more 
convincing; and they see no reason for 
disturbing their conclusion. Therefore, 
they will humbly advise His Majesty that 
this appeal be dismissed with costs. 

K, J. R. Appeal dismissed, 
Solicitors for the Appellants.—Messrs. T, 
L. Wilson &Co, 
` Solicitors for the Respondents.—Messrs, 
Douglas, Grant & Dold. i 
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OUDH CHIEF COURT. 
URI A4INAL ApPeaL No. 10/ or 1428. 
March 15, 1928. 

Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
AMARNATH SINGH AND ANOTHER— 
AC0USED— APPERLLANTS 
VETSUS 
EMPEROR—Opposirg Party. 

Penal Code (Act XLV of 1860), £. 800, Excep. IV — 
Murder and culpable homicide not amounting to murder 
—Sudden fight—Accusea taking undue advantage and 
acting brutally—O fence. 

“Where during the course of a sudden fight upon 
a sudden quarrel the’ accused struck a terribly 
violent blow with a lathi upon another who had not 
inflicted any injuries worth the name on the accused 
and who had not the worst of the encounter and the 
latter died on account of the blow : 

Held, that the act of the accused was not covered 
‘by Exception LV to s. 300 of the Penal Code, inasmuch 
as the accused took undue advantage of the other 
aud actedin a brutal and cruel manner and that 
the accusad was, therefore, guilty of murder. |p. 482, 
Took 250 0 

Appeal against an order of the Sessions 
Judge, Fyzabad,dated the 20th January 1928, 
Mr. Jagat Narayan, for the Appellants, 

Mr. G. H. Thomas, Government Advocate, 
for the Opposite Party. 


JUDGMENT.—Amarnath Singh, a 
Thakur of twenty-five years of age, and 
Mangtu Singh his brother, who is thirty 
years of age, have been convicted by the 
learned Sessions Judge of Fyzabad in the 
same trial. Amarnath Singa has been 
convicted of murder under s. 302 of the 
Indian Penal Oode and sentenced to 
transportation for life, Mangra Singh has 
been convicted of causing simple hurt and 
sentenced to a year’s imprisonment under 
8s. 323. They both appeal. Their appeal 
has been argued before us by a leading 
Oounsel, who has brought out all the points 
which could be brought oat in favour of 
his clients. The facts are these: It is 
‘admitted that the two appellants are 
zemundars in the village of Kaithapur in 
the Sultanpur District. In this village 
there resided a Kurmi called Algu, who 
was a tenant of the co-parcenary body 
‘owning the village. Theappeliaats are 
‘members of this’co-parcenary body. Oa 
the 3rd November, 1927, at about Ll a. m. 
the two appellants were returning from 
their fields towards the inhabited portion 
of the village. On their way they passed 
close to a field where Algu Kurmi, who was 
a man of about fifty-five years of age, was 
engaged in agricultural labour together 
which his nephew Noor, a young man of 
about twenty-two. They stopped and 
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addressed Algu. Amarnath Singh, the 
younger brother, conducted the conversa- 
tion. He ordered Algu “to proceed the 
same day and plough gratuitously a field 
belonging to the two brothers. Algu 
demurred saying that he had his own work 
to attend to and that he could not come 
‘that day, but he promised to come and work 
for the two brothers on the following day. 
Tne services of Algu were to ba taken 
gratuitously, as we havesaid, and the work 
was of the nature known as begar. The 
appellants were, of course, not entitled in 
any way to exact these services, but it 
would appear that Algu was ready to obey 
their commands provided he was not taken 
away from his work that day. When Algu 
refused to come, it is in evidence, that 
Amaraath Singh seized Algu and com- 
menced thrashing him with an ox-goad, 
which be had in his hand. Ha also 
thrashed Noor. Algu and Noor also had 
ox-goads and they appear to have defended 
themselves with their ox-goads. Up to this 
point there is no doubt as to the facts. 
These facts were clearly proved by the 
prosecution witnesses and their truth was 
admitted by the appellants themselves. 
Toe first point upon which there is a 
dispute is as to the attitude of Mangru 
Singh. Both sides agree that Mangru 
Singh did not take partin the thrashing 
of Algu and Noor. He was standing by, 
watching the occurrence. According to the 
prosecution he had a lathi. According to 
the defence he had only an ox goad, There 
is some contest as to what occurred next. 
Dargahi is a son of Algu aged twenty. His 
father. and Noor were shouting for help, 
The place where they were was on the 
edge of the inhabited area. Dargahi, who 
was not far away, hearing their cries ran to 
their assistance, According to him he was 
met by Mangru Siogn, who threatened him 
with a lathi. He saysthat he then picked 
up a lathi which he found lying at the door 
of the house of a Pasi and that he warded 
off the blows which Mangru Singh was 
directing against him and that he struck 
Mangru Singh a blow on the head which 
felled him to the ground. Here there is a 
considerable difference of opinion. The 
learned Counsel for the appellants has 
argued that the prosecution witnesses 
should be disbelieved when they state that 
Mangra Singh had a lathi. He asks us to 
draw an inference from the first report to 
the effect that Mangru Singh had no lathis, 
but, as we read tne First Report, we consider 
that the writer intended it to be believed; 
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that Mangru Singh had a lathi. There is 
nothing in the first report to discredit the 
prosecution evidence. We find that the 
‘prosecution evidence upon the point has 
been believed by the learned Sessions 
Judge and by the majority of the Assessors. 
We find that the defence evidence upon 
4he point has not been believed; and after 
considering the question we are of opinion 
that Mangru Singh had a lathi, but that 
‘owing to Dargehi’s superior skill he 
gained no advantage from its use, Darghi 
felling him to the ground with a blow on 
the head which dazad Mangru Singh. We 
now come tothe most serious part of the 
story. 

As we have seen, Amarnath Singh was 
engaged in thrashing Algu and Noor, who 
Were endeavouring to protect themselves 
and retaliate, Amarnath Singh saw Mangru 
Singh ‘felled by Dargahi. He left Algu 
and Noor, rushed towards Dargahi and 
snatched his lathi away from Dargahi and 
‘he struck Algu with this lathi a blow over 
the head which felled him to the ground. 
After he had struck him this blow on the 


`- head Amarnath Singh hit him again more 


than one blow. Mangru Singh, on the 
‘evidence which we believe, dragged himself 
to his face, came to the prostrate body of 
Algu and, according to the evidence, he 
‘kicked Algu, ashe lay on the ground twice 
on the neck and placing his foot on the 
neck of Algu pressed it so hard that Algu’s 
face was buried in the earth.- The lathi 
blow which Amarnath Singh had inflicted 
on Algu’s head caused the death of Algu 
or shortly after he received it. The medical 
evidence shows that the skull was smashed 
like an egg shell. The blow delivered 
must have been delivered with the greatest 
force that Amarnath Singh was capable of 
inflicting. Algu was, however, still aliva 
when Mangru kicked him. These are the 
facts as we find them. It remains to con- 
sider the arguments in appeal as to the 
offences committed, The learned Counsel 
forthe appellants has argued that in no 
circumstances did the act of Amarnath 
‘Singh amount to murder. He argues that 
in the first place Amarnath Singh was 
acting in exercise of private defence and he 
argues that, even if he were not acting in 
exercise of private defence, the act was 
removed from the category of murder 
under the provisions of s. 300, Exception 
1V, as having been committed without 
premeditation ina sudden fight in the heat 
’ of passion upon -a sudden quarrel and 
without the offender having taken undue 
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advantage acting in a cruel or unusual 
manner but on the evidence of fact, which 
we have already stated, there is, in our 
opinion, no force in these arguments. As we 
have shown, Amarnath Singh was engaged 
in beating Algu Kurmi, aman of fifty-five 
and this Kurmi’s nephew. He was in no 
way engaged with Dargahi and cannot be 
said to have protected himself in any way 
against Dargahi. Ifitis argued that he 

was protecting his brother Mangru 

Singh against Dargahi, it is sufficient to 
say that he had rescued Mangru Singh 

effectively from Darghi after he snatched 
away Dargahi’s lathi, and in any 
circumstances he had no right to touch Algu 
who was not attacking Mangru Singh and 
who had been getting very much the worst 
of the encounter. There can be no question 
of private defence. It is true that there had 
been a sudden fight, that the fight was 
upon a sudden quarrel, and that there was 
considerable heat of passion, but there was 
no justification of any kind for Amarnath 
Singh's action in striking this terribly 
violent blow upon Algu’shead. Algu had 
caused no injuries worth the name and, 
in our opinion Amarnath Singhundoubtedly 
took undue advantage and acted not only 

in acruel, butin a brutal manner. In these 
circumstances we find that he has been 
rightly convicted of murder. The learned 
Sessions Judge has sentenced him to the 
minimum sentence allowed by the law. 
We do not see our way to suggest to the 
Crown a reduction of this sentence as a 

matter of clemency for we consider the 
behaviour of Amarnath Singh in this case 
to have been the behaviour of a brutal 
tyrant. In respect to Mangru Singh, who 
has been convicted of simple hurt for 
having kicked Algu onthe neck and forced 
his face intothe ground, he has certainly 
been rightly convicted of simple hurtin 
respect of these acts. We are asked to 
reduce his sentence and the learned 
Counsel for the appellant has pointed out 
with force that unless we consider the 
simple hurt caused as bad a case of simple 
hurt as could be caused we should not 
inflict the maximum sentence. This isa 
perfectly good argument, but we are of 
opinion that the act does come in that 
category. The action of a man of thirty, 
even though he had beea dazed by a blow 
onthe head inflicted by somebody else, wifo 
approaches the prostrate body of a dying 
man, kicks him on theneck andthen presses 
with his foot the dying man’s head into 
the ground so that it becomes buried in 
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the earth, appears to us to bə the most 
serious form of simple hurt and we 
ses no reason to reduce the sentences, 
For the above reasons we dismiss this ap- 
peal. f 

A. 


Appeal dismissed, 


en 


OUDH CHIEF COURT. 
Sgoonp Orvin ApeEaL No. 401 op 1427. 
August 30, 1928. 
Present:—Mr. Justice Misra and Mr, Justice 
Nanavutty. 

BHAGWAN DUTT PANDE—Puaintirr— 
APPELLANT 
versus 
RAM DUTT AND oraae3—Desrenpants— 

ReEsPONDENTS, £ 

Decree—Decree based on admission made by agent 
who had no authority—Remedy—Review of judgment 
or regular suit. 

Where a judgment contains a mistake or an error 
apparent on the face of the record, the proper 
remedy of the aggrieved party would be to apply 
for a review of judgment but where a case involves 
the question whether an agent who had admitted 
the claim and upon whose admission the decree 
was passed had or had not the authority to make 
an admission, the proper remedy in such a case is 
not review of judgment but aregular suit to set it 
aside. [p. 488, col. 2.1 

Suraj Bakhsh Singh v. Birjraj Kuar (1), Surendra 
Nath Ghose v. Hemangini Dasi (2), Ram Gopal 
Mazumdar v. Prasanna Kumar Sanial (3), Golab 
Koer v. Badshah Bahadur (4), Sarbesh Chandra Basu 
v. Hart Dayal Singh Rai (5), Shaminath Choudhri 
v. Ramjas (6), Ramratan Lal v. Bhuri Begam (7), 
Kadirvelu Nainar v. Kuppuswami Naicker (8), 
Kishan Dayal v. Deputy Commissioner, Partabgurh 
(9) and Rasik Chandra Chowdhury v. Rajani Ranjan 
Chowdhury (10), referred to. 

Appeal agaiust the decree of the Sab- 
ordinate Judge, Gonda, dated the 12th 
September, 1927, upholding that of the 
Munosif, Utranla, Gonda, dated the lst June, 
1927. 

Mr. Hardhian Chandra, for the Appel- 
lant. 

Mr. L. S. Misra, for the Respondents. 


JUDGMENT.—This is an appeal aris- - 


ing out of a suit brought by the appel- 
lant to get a decree obtained against 
him by the respondents set aside. The 
facts of the case are that in the year 
1923 a suit was instituted hy the re- 
spondents inthe Court of the Subordinate 
Judge, Gonda, for sale of certain pro- 
perty against the appellant and some other 
persons. The case was contested by the 
appellant and the date when the case 
was. fixed for the last hearing, which is 
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the material date for the purpose of this 
appeal, was the 12th Jaguary, 1924. Oa 
that date the appellant Bhagwan Datt 
Pande was represented by a Pleader of 
Gonda named Babu Satish Ohandra Banerji. 
One Sheo Sahai his general agent also 
appeared for him. The plaintiff's evidence 
had been closed and a witness was being 
examined on behalf of the appellant. 
During the course of his examination Bheo 
Sahai made a statement in Oourt by 
means of which he admitted the plaint- 
iff's claim. The result of this admission 
was that on its basis the suit was de- 
creed by the learned Additional Sub- 
ordinate Judge, Gonda, to whose Court 
the suit had been transferred for trial. 
The present suit has been brought by tha 
appellant for setting aside the decree passed 
on the 12th January, 1924, on the basis 
of the admission made by his general 
agent Sheo Sahaion the ground that he 
colluded with the defendants-respondents 
who were plaintiffs in that case, and made 
a statement on the basis of which the 
decree had been passed. They further 
alleged that the said general agent of 
theirs had no power to admit any claim 
or make any compromise. 


The learned Munsif of Utraula at Gonda, 
who tried the present case, came to the con- 
clusion that the plea of fraud urged by 
the plaintiff-appellant had not been es- 
tablished and that Sheo Sahai, their general 
agent, had authority to make the admission 
on his behalf and, therefore, the decree 
passed by the learned Additional Sub- 
ordinate Judge on the 12th January, 1924, 
was a good decree, and could not be 
set aside, On these findings he dismiss- 
ed the suit. 


The plaintiff-appellant carried the matter 
in appeal to the Oourt of the Subordinate 
Judge, Gonda, who has come to the conclu- 
sion that under the mukhtarnama executed 
by the plaintiff appellant in favour of Sheo 
Sahai no power had been given to the 
latter to admit any claim or make any 
compromise on his behalf, and that, .there- 
fore, he had no authority to make the 
statement, which he did on the 12th 
January, 1924. He, however, held that the 
suit brought by the plaintiff-appellant was 
not maintainable the proper remedy for 
him being to apply to the Court, which 
passed the decree, for setting it aside by 
review of judgment. In this view of the 
case he maintained the decree of the 
learned Munsif and dismissed the appeal, 
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_ It is against this decree of the Sub- 
ordinate Judge of Gonda that the pre- 
sent appeal has been filed by the plaintif- 
appellant. < 

It is now again urged by the appellant 
before us that the learned Subordinate 
Judge has taken a wrong view of law 
in holding that the plaintiff-appellant’s 
suit was not maintainable. On behalf of 
the respondents it is sgain urged that 
Sheo Sahai, the general agent of the 
plaintiff-appellant had full authority to 
make the admission, which he did and 
consequently the appeal of the plaintiff 
must fail. 

We now proceed to discuss both these 
points, 

Regarding the power of Sheo Sahai to 
admit the claim we are in full agree- 
ment with the view taken by the learned 
Subordinate Judgeinappeal. The original 
mukhtarnama has not been produced, but 
a certified copy of it taken from the Regis- 
tration Office has been produced. Refer- 
ring to para, 9 of that dccument we find 
that it clearly mentions that the mukhtars 
(general agents) appointed under the deed 
would not be entitled to execute any deed 
in writing or to take any proceedings in 
Court, the result of which would be to 
injuriously’ affect the property of the 
executents. Apart from this they were 
nowhever given power to conduct the 
cases on behalf of the executants in Court, 
The words in the certified copy are (ekhtiyar 
-na.hoga),- It appears that in the record 
of the previous case a printed copy of 
the same mukhtarnama was filed, which 
contained the words (ekhtiyar hoga). It 
was on the strength of this entry in the 
printed copy of the mukhtarnama that 
the Counsel for the respondents argued 
that the trial Court in the previous case 
was justified in accepting the statement 
of Sheo Sahai, and passing a decree there- 
on. We have read both the copies and 
compared one with the other and we are 
of opinion that the certified copy obtained 
from the Registration Office contains the 
accurate clause. Our reason for coming 
to this conclusion is that on the context 
of the mukhtarnama no other conclusion 
is possible. It would be absurd to sup- 
pose that theexecutants of the mukhtar- 
nama had authorised their agents to exe- 
cute deeds in writing or to do other acts 
in Court, which could endanger their im- 
moveable property. If that contention were 
accepted it wouldamount to 
large and wide powers in the hands of 
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the agents for which there could be no 
justification. Apart from this the other 
portions of the mukhtarnama would be- 
come meaningless, for instance, under el. 
8it is provided that the agents could 
compromise petty suits and not suits re- 
lating to immoveable property. Such suits 
could only be compromised by the exe- 
cutants of the deed and their signatures 
on the petition of compromise were néces- 
sary. Ifthe agents had been given wide 
power under cl. 9, as is contended for 
by the learned Oounsel for the respond- 
ents, there would ‘be no necessity for 
making the reservation mentioned in cl. 
8. This interpretation would, in our opinion, 
therefore, make the two clauses incon- 
sistent. 

We are, therefore, of opinion that the 
actual words, which were used by the 
executants are (ekhtiyar na hoga), as found 
in the certified copy taken from the Re- 
gistration Office. We, therefore, agree with 
the view of the learned Subordinate Judge 
on this point and hold that Sheo Sahai 
had no express authority to admit the 
claim and that this power was not con- 
ferred upon him under the mukhtarnama 
executed by the appellant in his favour. 
We are, therefore, of opinion that the 
plaintiff-appellant is clearly entitled to 
get the decree dated the 12th January, - 
1924, set aside on the ground of the. 
agent having no authority to make the 
statement. : 

We now proceed to discuss the second 
point which has been decided -by the 
learned Subordinate Judge against the 
appellant. The learned Subordinate Judge 
has, on the authority ofa ruling of the 
late Court of the Judicial Commissioner 
of Oudh reported as Suraj Bakhsh Singh 
v. Birjraj Kuar (1) held that the pre- 
sent suit is not maintainable. We have 
to see how far this view of the learned 
Subordinate Judge can be maintained. 


We heard the arguments of the learned 
Counsel on behalf of the parties at great 


‘length regarding this point, and have 


come to the conclusion that the view of 
law taken by the learned Subordinate 
Judge is erroneous and cannot be up- 
held. 

Gn behalf of the plaintiff-appellant re- 
liance was placed on four decisions of the, 
Calcutta High Court, which are reported 
as Surendra Nath Ghose v. Hemangini 


(1) 57 Ind. Cas, 415; 7 O, Led, 291; 23 O, 0,140, 


118 I. O. 1928 


Desi (2), Ram Gopal Mazumdarv. Prasanna 
Kumar Sanial (3), Golab Koer v. Badshah 
Bahadur (4) and Sarbesh Chandra Basu 
v. Hari Dayal Singh Rai (5) and one 
decision of the Allahabad High Oourt re- 
ported as Shaminath Choudhri v. Ramjas (6). 

On behalf of the respondents reliance 
was placed on cases reported as Ramratan 
Lal v. Bhuri Begam (7), Kadirvelu Nainar 
v. Kuppuswami Naicker (8), Suraj Bakhsh 
Singh v. Birjraj Kuar (1) and Kishan Dayal 
v. Deputy Commissioner, Partabgarh (9). 

We now proceed to examine these cases, 

In Surendra Nath Ghose v. Hemangini 
Dasi (2) it was held that a suit would lie 
to set aside a consent decree made under 
circumstances, which would not justify the 
passing of such a consent decree. 

In Ram Gopal Mazumdar v. Prasanna 
Kumar Sanial (3) the suit related to setting 
aside a consent decree on the ground that 
the Pleader who consented to the compro- 
mise had no authority to doso. The suit 
was dismissed on the ground that the plaint- 
iffs had previously applied by an applica- 
tion of review of judgment to get the con- 
sent decree setaside, but they were un- 
successful, and that the original decree 
passed in thecase, therefore, stood in the 
way ofthe plaintiffs in getting the desired 
relief, 


In Golab Koer v. Badshah Bahadur (4) 
it was held by Mookerjee and Oarnduff, JJ., 
that where a consent decree was sought to 
be attacked on the ground of fraud, mis- 
repreeentation, mistake, coercion, or undue 
influence or any similar grounds, the ap- 
propriate remedy was by a suit brought for 
the purpose, though the plaintiff could also 
seek the samerelief by an application for 
review of judgment. It was further held 
that the two remedies though co-existing 
were not inconsistent remedies, so that 
when the party aggrieved had recourse first 
tothe less appropriate remedy ofa review 
and had failed, the doctrine of election 
would not apply and would not bar the 
regular suit for the same relief, nor could 
the decision of the Court upon the applica- 


(2) 34 O. 83. l 
(3) 10 O: W. N. 529; 2 O. L. J. 508. 
(4) 2 Iad. Cas. 129; 130. W.N. 1197; 100. I.J, 


420, 
(5) 5 Ind. Oas. 236; 14 ©. W.N, 451; 110. L. J. 
846. 
(6) 13 Ind. Cas. 80; 34 A. 143; 9 A. L. J. 1. 
° (7) 30 Ind. Cas, 792; 38 A. 7; 13 A. L. J. 901. 
ta) 45 Ind. Cas. 774; 41 M. 743; 34 M. L. J. 590; 
23 M. L. T. 372; 8 L, W. 103; (1918) M. W. N., 514 


(F.B). 
(9) 59 Ind. Cas, 566; 23 O. 0, 342. 
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tion for review operate as res judicata in 
the regular suit, subsequently instituted. 
This is awell-known judgment of their 
Lordships of the Calcutta High Court, and 
has been referred to in many cases in other 
High Courts It deals with the subject 
most exhaustively after considering all the 
Indian and English case law on the sub- 
ject, and we might state that we are in full 
agreement with the opinion of the learned 
Judges who decided that case, We think 
it would be appropriate for us to quote the 
following passage from the judgment of 
their Lordships, which lays down the law 
Pan and succinctly: (Vide pages 1208- 

“ Upon a review, then, of the judicial 
decisions to which reference has been made, 
it seems to us thatthe cases lay down the 
broad rule that a consent decree may be 
impeached either by an application fcr 
review orby a regular suit, but that no 
attempt is made to classify the grounds for 
which the one or the other procedure might 
be deemed the more appropriate of the 
two. Thereis only one decision, namely, 
that of Rasik Chandra Chowdhury v. Rajani 
Ranjan Chowdhury (10) which can be treat- 
ed as an authority for ths proposition that 
& consent decree may be reviewed on the 
ground offraud, but it is more than doubt- 
ful whether the review was there sought 
realy on the ground of fraud. On the 
other hand the cases of Foolcoomary Dasi 
v. Woodoy Chunder Biswas (ll) and 
Barhamdeo Prasad v. Banarst Prasad (12) 
expressly lay down that a consent decree can 
be set aside on the ground of fraud only by 
a separate suit. It is further clear that the 
other cases which lay down the rule that a 
consent decree may beattacked by an appli- 
cation for review of judgment, were not 
cases in which the application was based on 
the ground of fraud. While, therefore, it 
must be conceded that a large preponder- 
ance of authority is against the contention 
of the appellant that a consent decree can- 
not on any ground be challenged upon en 
application for review of judgment, there 
is no foundation for thesuggestion of the 
respondent that there is a preponderance 
of authority in favour of his contention that 
a consent decree may be reviewed on the 
ground of fraud. No doubt, the language 
of s. 623 of the Code of 1882 is comprehen- 
sive enough to cover the case of consent 

10) 10 ©. W. N. 286. 

69 25 O. 649. 

(12) 30 L. J. 119. 

Pages of 18 0. W. N—1Ed] 
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decree, and. it is conceivable that there may 
be cases—for instance, cases of clerical error 
in a consent degree in which an application 
for review ofjudgment would furnish a 
speedy andappropriate remedy. But even 
if it be conceded that s. 623 is applicable 
to cases where a consent decree is sought 
to be reviewed on the ground thatthe con- 
sent was obtained by fraud. misrepresen- 
tation, coercion or undue influence, or was 
dueto a mutual mistake of the parties, 
there are weighty reasons why a regular 
suit should be regarded as the moreap- 
propriate remedy insucha case. It must 
not beoverlooked thatacharacter of finality 
is attributed to the decision upon an 
application for review which it is un- 
desirableshould be possessed by any investi- 
gation of a Court of first instance into 
grave charges of fraud. Section 62% ofthe 
Code of 1882 provides that an order of the 
Court rejecting an application for review 
shall be final. It is also clear from the 
same section that although an order for 
the admission of a review is open to appeal, 
the appeal is restricted to extremely narrow 
grounds other than those on the merits. 
The order granting a review can be chal- 
lenged on appeal only.on the ground that 
it was made toa Judge who was inzom- 
petent to deal with it,or thatit was grant- 
ed without notice to the opposite party or 
without strict proof of discovery of new 
matter of evidence, oron the ground that 
it was barred by limitation. But once an 
application for review has been granted or 
refused onthe ground that fraud was or 
was not established, the correctness of the 
.decision on the charge of fraud cannot be 
tested by appeal.’ It cannot also be denied 
that the investigation upon an application 
for review of judgment is neither as full 
nor as searching asthe investigation in a 
regular suit. Moreover the investigation 
upon the question, whether the consent 
upon which the decree is founded was or 
was not vitiated by fraud, is entirely 
foreign to the subject-matter of the litiga- 
tion. In fact a consent decree can be suc- 
cessfully attacked only on the grounds on, 
and in the circumstances in, which 
the compromise itself could have been 
challenged even if it had not received 
the sanction of the Court. It is obviously 
desirable, therefore, that ‘the investigation 
of the validity of the consent should 
form the subject-matter of a distinct suit, 
the decision in which will be liable to ap- 
peal inthe same way es the decree in a 
suit toset aside a compromise on the ground 
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of fraud. In our opinion, that a regular 
suit is the preferable and the appropriate, 
thovgh not the exclusive remedy in a case 
in which a consent decree is assailed on 
the ground of fraud, is well-founded on 
principle and is supported by weighty 
authorities.” 

In Sarbesh Chandra Basu v. Hari Dayal 
Singh Rai (5) the same view was again taken 
by their Lordships of the Calcutta High 
Court. It was held by them in that case, that 
where a compromise decree had been made 
on the basis of unlawful agreement a suit 
would lie to set it aside, and that a compro- 
mise decree could be set aside on 
any ground on which the agreement itself 
could be set aside. In this case their Lord- 
ships followed the case of Golab Koerv. 
Badshah Bahadur (4). 
~- In Shaminath Choudhri v. Ramjis (6) 
Karamat Husain and Chamier, JJ., follow- 
ed the rule of law laid down by the Ual- 
cutta High Court in Golab Koer v. Badshah 
Bahadur (4) and Sarbesh Chandra Basu v. 
Hari Dayal Singh Rai(5) and held that a 
decree obtained by consent or compromise’ 
can be attacked in a separate suit not only 
upon the ground offraud, but upon any 
ground, which would bea suffivient reason 
for invalidating the agreement upon which 
the decree was based. We are in entiré 
agreement witn this view of law. We 
might at this stage refer to the well-known 
case of Huddersfield Banking Co. Lid v. 
Henry Lister & Son, Ltd. (13) which deals 
with thesubject, and which is referred to 
in the judgment quoted above. Ia this 
case aconsent order had been made for 
the sale of some power looms. The Bank- 
ing Oompany afterwards ascertained that 
the power looms had been affixed to certain 
mills so as to become part of the property 
comprised inthe mortgage security. A con- 
sentorder was passed in the case, and it was 
found thatat the time of the passing of’ 
the said order it was supposed that the 
machinery was not affixed to the mills and, 
therefore, wasnot apart of the security. 
The Company subsequently brought an 
action to have theorder set aside on the 
ground of{mistake, The action was resisted on 
the ground that the arrangement having 
merged in the order of the Court could not 
be set aside. Vaughan Willims, J., observed 
on page 276* to the following effect:— 

“ The real truth of the matteris that the 
order is a mere creature of the agreement, 

(13) (1895) 2 Ch. 273; 64 L. J. Ob. 523; 12 R. 331; 72 
L- T. 703; 43 W. R. 567. - 
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and to say that the Court can set aside the 
agreement—and it was not disputed that 
this could be done if a common mistake 
were proved—but that it cannot set aside 
an order which was the creature of that 
agreement, seems to me to bə giving the 
branch an existence which is independent 
of the tree. Under the circumstances, I 
have come to the conclusion that I can set 
aside the order, and give effect to what 
are the true rights of the parties.” 

The matter was taken to the Oourtof 
popes and Lindley, L. J.,observed on page 

“ The appellants contend that there is 
no jurisdiction toset aside the consent 
order upon such materials as we have 
to deal with; and they go so far as to say 
that a consent order can {only be set aside 
on the ground of fraud. I dissent from 
that proposition entirely. A consent order, 
I agree,is an order; aud so long as it 
stands it must be treatedas such,and so 
long as it stands I think it is as good an es- 
toppel as any other order. I (have not the 
slightest doubt on :that; nor have I the 
slightest doubt that a consent ordercan be 
impeached, not onlyon the ground of fraud, 
. but upon any grounds which invalidate 
the agreement it expresses in a more formal 
way than usual. 

“Tf authority for this be wanted, it will 
be found in two cases which were referred 
toin the course of the argument, and 
which Ido not propose to examine at any 
length—I mean Devenport v. Stafford (14) 
and Attorney-General v. Tomline (15). To 
my miad, the only question is whether the 
agreement upon which the consent order 
was based can be invalidated or not. Of 
courss, if that agreement cannot be invali- 
dated the consent order is good, Ifit can 
be, the consent order is bad.” 

Lopes, L. J., observed on page 283* as 
follows :— 


“The law seemsto be that a consent 
order may be set aside for the same reasons 
as thoseon which an agreement may be 
set aside. It appears to me that when once 
a common mistake is established you can 
set aside an agreement. 

“It cannot be contended here, I think, that 
there was not acommon mistake. It was, 
as [ understand, admitted that both par- 
. ties honestly believed that these thirty-three 
looms were loose chattels at the time the 
° (14) (1845) 8 Beav. 503, 14 L. J. Oh. 414; 9 Jur. 801; 
50 E. R. 198; 68 R. R. 173. 


" (15) (1878) 7 Oh. D, 338; 47 L. J. Ch. 473; 38 L. T. 
57: 26 W. R. 188. 
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consent order was made, But then it is said 

that, having regard to the truenature and 
character of this transaction, it was a com- 
promise. Now the order, to my mind, 

points in the other direction. [ rather. 
conclude that the true transaction was this : 

one party was satisfied that the two looms 
were fixedto the soil, and the other party 

was satisfied that the thirty-three were not 
fixed to the soil; and, acting on that belief. 
merely, not in any give-and-take way, they 

proceeded to this consent order.” 

Kay, L. J., observed on page. 284* as 
follows :— ; 

“It was denied in argument that the 
Court had any jurisdiction whatever to 
set aside aconsent order exceptin the case 
of fraud. 

“Now, what is this consent order? 
After all, it is only the order of the Oourt 
carrying out an agreement between the 
parties. Supposing the order out of the 
way and the agreement only to exist, there 
can beno sort of doubt that the agree- 
ment could be set aside, not merely for 
fraud, butin case it was based upon a 
mistake of material fact which was common 
to all the parties to it. Then, if it 
could be set aside on that ground, 
why should the Court be unable to set it 
aside simply because an order has been 
founded upon it? It seems to me that, 
both on principle and on authority, when 
once the Court finds that an agreemeent 
has been come to between parties who 
were under a common mistake of a 
material fact, the Court may set it aside, 
and the Court has ample jurisdiction to 
get aside the order founded upon that 
agreement, Of course, if the order had 
been acted upon, and third parties’ interest 
had intervened and so on, difficulties might 
arise; but nothing of that kind occurs 
here. Here we have got simply the parties 
to this agreement and order before. 
us. No one else seems to have obtained 
any kind of interest under it, and, therefore, 
ifit be made out that the order proceeded 
upon the common mistake of a material 
fact, there is ample jurisdiction in the 
Court to set it aside.” i 

We now proceed to discuss the case relied 
upon on behalf of the respondents. 

The case reported as Ramratan Lal v. 
Bhuri Begam (I) was a case based on 
fraud. The fraud having failed, the suit 
was dismissed. The point now before us 
was not discussédin the cass. 

The case reported as Kadirvelu Nainay y, 
Kuppuswami Naicker (8) isa Full Bench 
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decision, but we must state that that case 
also does not help us in deciding the point 
under discussion., It was a case, where the 
plaintiff attempted to get a decree set 
aside on the ground that the evidence on 
the. basis of which a decree had been 
obtained in that case was perjured evidence. 
Their Lordshivs of the Madras High Oourt 
decided that the decree obtained in a case 
after full trial could not be subsequently 
attacked in a separate suit on the ground 

_thatthe evidenceled inthe previous suit was 

perjured and should not have been acted 
upon. Weare in entire agreement with 
this proposition of law. Ifa suit had been 
decided after full trial no party fo it can 
get the decree set aside on the ground 
“that the evidence produced in the case was 
false and perjured. The party making 
such an allegation had ample opportunity 
in the trial of the previous case to show 
this and if he failed in doing so, he could 
not have any further remedy -by a sub- 
sequent suit. If that were allowed there 
would be no end to any litigation. 

The same ruleof law was followed by the 
late Court of the Judicial Commissioner of 
Oudh in Kishan Dayal v. Deputy Commis- 
sioner, Partabgarh (9). In that case the 
plaintiff had brought a suit for declaration 
to the effect that the decree passed by the 
Subordinate Judge was ultra vires and was, 
therefore, void and futile under the law. 
It was observed by the learned Judges who 
decided that case that such a procedure 
could not be allowed. The appellant had 
ample opportunity to appeal against the 
decree of the learned Judge and could 
show in appeal that the decree passed by 
himcould not be sustained because it was 
ultra vires and, therefore, void. If the 

‘plaintiff, however, didjnot . choose to appeal 
against the desree and wanted a relief to 
that effect by bringing a declaratory suit 
subsequently; such:a procedure wasnot open 
to him in law. The learned Judges also 
observed in that case that the actual reason 
for the plaintiff in instituting the declara- 
tory suit was that he wanted to avoid the 
payment of a large Oourt-fee, which he 
would have had to pay in case of appeal 
and -that he wanted to challenge the 
validity of the decree by bringing a 
declaratory suit forwhich he had to pay a 
Court-fee of only Rs. 10. . 

We must now deal with the case of 
Suraj Bakhsh Singh v. Birjraj Kuar (L). 
This case has been relied upon by the 
learned Subordinate Judge and isalso relied 
upon by the learned Counsel for the re- 
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spondents in his arguments before us. We 
have read the judgment in the case andit 
appears to us that that was a case, where it. 
was held by Lindsay, J. O.,that no separate 
suit would lie in order to set aside a decree 
on the ground of mere error. | 
observed on pag 294* of the report that 
there may be a suit to set aside a decree on 
the .ground of fraud but no such case had 
been raised there. We may mention that 
in the present caee the plaintiff-appellant 
attacks the decree dated the 12th January, 
eee on the ground of fraud and collusion 

80, 

It is clear that where a decree contains a 
mistake or an error apparent on the face of 
the record the proper remedy for the 
aggrieved party would be to apply fora 
review of judgment, but we are constrained 
to observe that the present case was not 
merely a case ofa mistake or an error 
apparent on the face of the record. The 
present case involves a delicate question 


whether Sheo Sahai, general agent ofthe - 


plaintiff-appellant, had authority under the 
mukhtarnama executed in his favour to 
admit the claim. This is a point, on 
which as we have seen, the two Oourts 
below have differed and cannot by any 
stretch of imagination, be considered to be 
a point which can be said to be one 
involving merely a mistake or an error 
apparent on the face of the record. We 
are, therefore, of opinion that the plaint- 
iff-appellant cannot seek the remedy in 
the present case by way of review of judg- 
ment and that the proper remedy for him 
to seek was by instituting a regular suit for 
the purpose, which he has done, 

. On consideration of all the authorities 
cited before us and of all the circumstances 
of the case we are of opinion that the 
suit brought by the plaintiff-appellant was 
maintainable and should not have been 
dismissed by the learned Subordinate Judge 
on that ground, , 

We, therefore, set aside the decreeg of the 
Courts below and pass a decree to the effect 
that the decree obtained by the defendants- 
respondonts against the appellant on the 
12th January, 1924, on the basis of theadmia. 
sion made by Sheo Sahai, the general agent 
ofthe plaintiff-appellant, is void and inopera- 
tive,and is, therefore, hereby set aside. We 
must, however, point out that the effect of 
giviog the decree to the plaintiff-appellant 
in this case will be to restore the parties to ° 
thesame positionin which they stood on 
the 12th January, 1924. It will be open-to 

“Page of 7 O. L, J.—[Ed.] . 
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thé défendants-respondents to apply to the 
Court, which was seized of the case, to take 
the case up at that stage in which it stood 
on the date when the Court passed the 
decrée on the 12th January, 1924. . 

As to costs our ofder is that the appellant 
Will Have his costs in the present suit 
from the respondents in all the three 
Courts. 


G; H. Appeal allowed. 


, OUDH CHIEF COURT. 
First Orvic AprgaL No. 20 or 1928. - 
: September 4, 1928. 
Present:—Mr, Justice Misra and Mr. 
_ ... Justice Srivastava. 
Thakur JALINDRA BAHADUR SINGH— 
PuatnTiFF—APPELLANT 
Ly versus 
Lala KHATRATI LAL AND orakes 
©., —DHEEBNDANTS— RESPONDENTS, 1 

Hindu Law—Alienation—Mortgage—Bulk of con- 
sideration found to be justified by legal necessity— 
Deed whether can be upheld—Registered mortgage- 
deed, becoming unenforceable—Personal decree, claim 
for—Siz years’ rule—Limitation Act (IX of 1908), 
Sch. I, Art. 116—General allegation of immorality, 
whether sufficient. 

The principle that if a sale-deed is found to have 
been executed .for necessity and the bulk of its 
consideration consists of antecedent debts or is 
justitisd by family necessity, it should not be set 
aside because no legal necessity in respect of a 
minor portion of the sale-price has been proved has 
no avplication to the case of amortgage where the 
whole amount must be proved to have been justified 
by necessity or antecedent-debt. [p. 490, col. 1.1 

Buniyad Husain v. Mata Din Singh (1), Gur Sahat 
v..Girdhari Lal (2) and Ram Dei v. Suraj Bakhsh 
(3), referred to. 

Sri Krishn Das yv Nathu Ram (4) and Badri Prasad 
v. Madan Lal (5), distinguished. ‘ 

hare a mortgage-deed is found to be inoperative or 
cannot. be enforced as a mortgage, the mortgagee 
can enforce ths parsonal covenant against the mort- 
gagor within six years from the date of the mortgage 
under Art. 116 of Sch. I of the Limitation Act. fp. 
490, col. 2] 

‘Ram Din v. Kalka Prasad (14) and Ganesh Lal 
Pandit v.. Khetramohan Mahapatra (15), explained 
and distinguished, 

A mere general allegation that the father led an 
extravagant, immoral and licentious life would, even 
if proved, not be sufficient to relieve the son from 
his pious liability. [p. 494, coL 1] 


. Appeal against a deeree of the Sub- 
Judge, Kheri, dated the 31st October, 1927. 
<. Mesars. Hyder Husain, Ganga Prasad and 
Suraj Narain Dikshit, for the Appellant. 
"Si George Jackson, and Mr. Prag Das 
Bhargava, for the Respondents. 
JUDGMENT.—This is a first appeal 
‘arising out of a suit to recover Rs. 51,844 
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on foot of a mortgage-deed dated the 24th 
July, 1920. The deed was for Rs. 35,000 
and had been executed by defendant No.1 
in favour of one Chhedanu Sah. The terms 
fixed in the mortgage was three years, The 
plaintiff is an assignee of the mortgagee 
rights. The only defendants who contested 
the suit were defendants No. 2 and 3, the 
sons of the mortgagor, defendant No. 1. 
They pleaded that the property which formed 
the subject of mortgage was joint family 
property and that the defendant No. l had 
no right to mortgage it. They denied that 
the mortgage money was borrowed for any 
legal necessity and further pleaded that 
the money had been borrowed for immoral 
purposes and the family property was, 
therefore, not bound by it. 

The amount of Rs. 35,000 forming the 
consideration of the mortgage deed in anit 
consisted of two items, namely, Rs. 34,000 
left with the mortgagee for payment 
of money due on two earlier mortgages 
and Rs. 1,000 paid in cash before the Sub- 
Registar. Thetrial Oourt decided the plea 
of immorality against the defendants, It 
held that the item of Rs. 34,000 was for 
legal necessity and binding upon the 
defendants. As regards the item of 
Rs. 1,000 paid in cash, if held that the 
plaintiff had failed to prove that if was 
borrowed for legal necessity and, therefore, 
the defendants Noe, 2 and 3 were not bound 
to pay that amount. It further held that 
the defendant No. 1 could not be made 
personally liable for this amouat as the 
claim in respect of it was governed by 
Art. 66 of the Indian Limitation Act 
and was, therefore, barred by time. The 
plaintiff has appealed in respect of the 
item of Rs. 1,000 and the defendants Nos. 2 
and 3 have filed cross-ohjections in respect 
of an item of Rs 8,000, forming part of the 
gum of Rs. 34,000 left with the mortgagee for 
pay ment of two earlier mortgages. 

The first contention urged on behalf of 
the appellant is thatthe sum of Rs, 1,000 
paid in cash has been proved to have been 
borrowed for legal necessity and reliance 
has been placed on thestatement of Binda 
Prasad (P. W. No. 2), who was the Mukhtar 
ofthe original mortgagee, Chhedanu Sah, 
He stated that “amount of Rs. 1,000 was 
perhaps paid for the payment of revenue. 
The defendant No. L said that it was to 
pay the revenue.” In cross-examination he 
admitted that the transaction was not made 
through him and that he did not know if 
the mortgagee made any inquiries about the 
debts. He was unable to offer any explana- 
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jon as to why no mention was made in the 
Seed about the sum of Rs. 1,000 being taken 
for the payemnt of revenue, We are not 
prepared to accept the uncorroborated 
statement of this witness on this point, 
The witness qualifies his statement with a 
“perhaps” and is not certain about it, We, 
therefore, agree with the lower Court that 
the plaintiff has failed to prove the legal 
necessity for this amount. | 

Next it was urged that this amount of 
Rs. 1,000 forms but a small fraction of the 
mortgage money and, therefore, the plaintiff 
should be given a decree for the entire 
mortgage money even though the, legal 
necessity for this small portion of it may 
not be established. We are of opinion that 
the principle relied upon by the learned 
Counsel for the appellant has no application 
to the present case. It has often been 
decided in cases of sales that if asale-deed 
is found to have been executed for necessity 
and the bulk of its consideration consists 
of antecedent debt or was justified by 
family necessity it should not be set aside 
because no legal necessity in respect ofa 
minor portion of the sale price has been 
proved—See Buniyad Husain v. Mata Din 
Singh (1), Gur Sahai v. Girdhart Lal (2) 
and Ram Dei v. Suraj Bakhsh (3). The 
same principle was affirmed recently 
by their Lordships of the Privy Council in 
Sri Krishn Das v. Nathu Ram (4). All these 
cases are cases of sales. The reason for this 
rule, to use the words of their Lordships 
of the Allahabad High Court quoted with 
approval by their Lordships of the Judicial 
Committee in the above case seems to be 
that “it is not always possible for the 
father of a family to sell just that share of 
the property which will bring in the precise 
sum which is wanted to clear the debts 
which are binding.” The position in the 
case of a mortgage is quite different. The 
father can borrow the precise amount 
required to meet the family necessity. If 
he borrows more money than is required 
the sons cannot be made liable for the sum 
in excess of the family necessity. The 
. only two cases of mortgages cited by the 


36 Ind. Cas. 57; 19 O. O. 122; 30. L. J. 313. 
fa 52 Ind. Cas. 75; 22 O. O. 84; 1 U. P. L. R. (0.) 54; 
: @ 60 Ind. Oas.177; 230. C. 204; 7 O.L. J. 509: 2 
U.P. L. R. (0 156. 
(4) 100 Ind. Cas. 130; 4 O W, 84; 25 A. L 
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learned Gounsel for the plaintiff are 
Badri Prasad v. Madan Lal (5) and 
Taraprosad Sow v. Madhu Sudan Giri (6). 
In the Allahabad case it was remarked 
that the entire debt amounting to Rs. 1,650 
with the exception of Rs. 11-9, constituted 
antecedent debts and a deeree was passed 
for the entire amount. But the question 
now under consideration was neither raised, 
nor considered. In the Calcutta case a 
Hindu widow borrowed more than the 
necessity justified. It was held that the 
creditor in such a case must prove that 
legal necessity did exist or that he made 
proper and bona fide inquiries as to the 
existence of such necessity and satisfied 
himself by all reasonable means as to 
its existence. But he is not to see to the 
application of the money. In the circum- 
stances of the particular case their Lord- 
ships having found that the creditor had 
established the existence of the necessities 
and the reversioner having failed to show 
that the amount advanced was excessive 
to the knowledge of the creditor, it was' 
held that the mere fact that the amount 
borrowed wastosome extent larger than 
the sum actually needed did not vitiate 
the mortgage, The decision in this case 
in our opinion turned upon the special 
facts of the case and proceeded upon a 
different principle: We cannot, therefore, 
regard any of these two cases as an . 
authority in support of the plaintiff's con- 
tention. We must, therefore, overrule it. 

The last point urged in support of 
the appeal relates to limitation, It is 
contended that the claim fora personal 
decree against the mortgagor in respect 
of this item of Rs. 1,000 is governed by 
the six years’ rule of limitation provided 
in Art, 116 of the First Schedule of 
the Indian Limitation Act and not by 
the three years’ rule laid down in Art; 
66. We areof opinion that this contention 
must succeed. The mortgage deed in suit 
is a contract in writing registered. If 
the mortgage is inoperative or cannot be 
enforced as a mortgage nevertheleas 
the mortgagee can enforce the personal 
covenant and claim money-decree 
against the mortgagor. There seems 
to be a concensus of authority ofall the 
High Courts in the country that such cases 
are governed by the six years’ rule pres- 
cribed by Art. 116. Article 66 applies to 


(5) 15 A. 75; A. 
(6) 91 Ind. Cas. 
A. I. R. 1926 Cal. 


W. N. (1893) 52. 
Pf 300. W. N. 204; 42 C. L, J. 269; 
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claims based on a single bond. A single 
bond means a bond merely for payment 
of a certain sum of money without any 
condition in or annexed toit. See Hals- 
bury's Laws of England, Volume II, page 
80, and Har Narain v. Beni Pershad (7). 
The mortgage-deed in suit cannot be 
considered to be a single bond within 
the meaning of Art 66. In Joginee 
Mohun Chatterjee v. Bhoot Nath Ghosal(8) 
Mr. Justice Ameer Ali (as he then was) 
remarked as follows :—"If I am right in 
that conclusion, it follows that the document 
cannot take effect as a" mortgage-deed; 
but, as itis registered, although the suit 
has been brought more than three years 
after the date of execution, the claim is 
not barred as was contended for by the 
defendant's Counsel”. In Shiam Lal v. 
Tehariya Lakhmi Chand (9) the mortgage 
being held to be invalid the mortgagee 
asked for a simple money-decree, The 
suit was instituted within six years of 
the expiry of the period fixed for re-pay- 
ment, Banerji and Tudball, JJ., held that 
the suit was not time-barred. In Dinkar 
Hari Kulkarni v. Chhaganlal Narsidas (10) 
a Division Bench of the Bombay High 
Court consisting of Heaton and Shah, Jd., 
held that where the mortgage-deed was 
invalid a suit for a personal decree against 
the mortgagor was governed by Art. 116 
of the Limitation Act, Their Lordships 
of the Madras High Oourt in Dronamraju 
Rama Rao v. Kissapragada Vedayya (11) 
held that where the registration of the 
mortgage-deed was a fraud on the regis- 
tration law and did not affect the 
immoveable properties comprised in the 
deed, still the registration was good as 
regards the personal covenant to re-pay 
the mortgage money and enabled the 


- mortgagee tosue for it within six years 


as provided by Art. 116 of the Indian 
Limitation Act. This case was followed 
in our own Court by Hasan and King, 
JJ., in Rom Hit Singh v= Dunia Singh (12). 
In Gajodhar Bakhsh v. Gauri Shanker (13). 
Messrs. Daniels and Wazir Hasan held 
that where in a suit based upon a mort- 


(7) 80. 0.77. 

(8) 29 O. 654; 6 O. W. N. 856. 
hes Ind. Cas. 278; 18 A. L. J. 4716; 2U.P. L.R, 

) 102, 

(10) 23 Ind. Cas 353; 38 B. 177; 16 Bom. L R. 20. 

(11) 73 Ind. Oas 168; 46M. 435; (1973) M W.N. 
166; 14 M. L. J. 373; 32 M. L. T. 222; 17 L. W. 695; A. 
I. R. 1923 Mad. 447. 

(12) 102 Ind. Oas. 326; 1 Luck. Cas. 34; A. I. R. 1927 
Oudh 214. 

(13) 61 Ind. Oas. 205; 8 O, L. J. 81. 
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gage executed by the manager of a 
joint Hindu family the mortgagee prays 
for an alternative relief *that in case the 
mortgaged property be not found liable 
for payment of the mortgage debt he 
should be given a personal decree, the 
limitation for such a relief is governed 
by Art. 116. It does not seem necess- 
ary to multiply authorities in support 
of this view. 

The learned Counsel for the respond- 
ents claims that all these cases must 
be considered tobe bad lawin view of 
the pronouncement of their Lordships 
of the Privy Council in Ram Din v. 
Kalka Prasad (14) and Ganesh Lal 
Pandit v. Khetramohan Mahapatra (15). 
In the first of these cases the suit was 
instituted by the mortgagee, claiming a 
decree for the - mortgage-money by sale 
of the mortgaged property and also by 
rendering the person of the defendant 
and his other property liable. It was 
claimed that the second relief for a 
personal decree was governed by the twelve 
years’ rule prescribed by Art. 332 of 
Bch. IE of Act IX of 1871, Their Lord- 
ships remarked that “a period of nearly 
ten years elapsed fromthetime at which 
the mortgage money with interest became 
payable before the suit was instituted. 
The question submitted for their Lordsbips’ 
consideration is, whether the lesser period 
of limitation, three or six years as the 
case may be, has barred the personal 
remedy against the mortgagee, even though 
the mortgage remains in full force, as 
against the mortgaged property......... The 
Second Schedule places simple money 
demands generally under the three years’ 
limitation, and under No. 65 the same 
limitation applied to a single bond, 
and under the same limitation are placed 
Bills of Exchange, arrears of rent, and 
suits by mortgagors to recover surplus 
from mortgagee. The six years’ limit 
embraces suits on foreign judgments and 
some compound registered securities. The 
twelve years’ period is made applicable 
principally to suits in respect of immove- 
able property, though it also applies to 
judgments and recognizances in India.” 
Ultimately their Lordships decided that 


(14) 12 I. A. 12; 7A. 502; 4 Sar. P. O. J. 619 
P.O. 


(15) 95 Ind. Cas. 839: 531. A. 134; A. I. R. 1926 
P. 0. 56; 24 A. L. J. 615: 43 O. D. J. 545: 28 Rom L 
R. 931; 24 L. W.50; 51M. L.J. 82; 7 P.L. T. 501; 
(1926) M. W. N. 535;3 O. W. N. 591; 5 Pat.505; 31 
O. W.N. 25 (P. O.). 
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Art, 132 did not apply to the relief for a 
personal decree, It will be noticed that 
the suit in this case was brought more 
than six years after the mortgage money 
became payable. The only question which 
their Lordships were called upon to decide 
was whether twelve years' rule of limita- 
tion prescribed by Art. 132 applies to the 
case, It was wholly immaterial whether 
the case was governed by the three years’ 
or six years’ rule as in either case the 
claim was long barred. Their Lordships 
were not called uponto decideas to which 
of the two lesser periods of limitation 
applied to the claim for personal relief, 
In the second case also, as remarked at 
page 1395 of the report, the suit on the 
mortgage bond was not instituted until 
ten years after the debt became re-payable. 
The question which arose for determina- 
tion was whether the claim on the personal 
covenant for the balance of the mortgage 
debt was barred by limitation and as such 
the alienations made by a Hindu widow 
in consideration thereof were not binding 
on the reversioners. The respondent was 
not represented at the hearing of the 
appeal before their Lordships of the 
Judicial Committee and their attention was 
not drawn to Art. 116 of the Indian Limi- 
tation Act. The Right Hon’ble Mr. 
Ameer Ali, delivering the judgment of 
their Lordships, referred with approval to 
the decision of the Judicial Committee in 
Ram Din v. Kalka Prasad (14) and to a 
decision of the Calcutta High Court in 
Miller v. Runga Nath Mowlick (16) which 
followed the decision in Ram Din v. 
Kalka Pershad (14) in support of the view 
that Art. 132 did not apply to the claim 
for a money-decree. The last sentence 
quoted by their Lordships from the decision 
of the Calcutta High Court is as follows. 
“The claim to make the defendants per- 
sonally liable has, therefore, been rightly 
held to be barred by limitation, the present 
suit having been commenced more than 
six years after the accrual of the cause of 
action.”’ Io this case also it is clear beyond 
doubt that as the suit on the mortgage bond 
had been instituted more than six years after 
the due date the only question which arose 
for decision was whether the claim for a per- 
sonal decree could be governed by the 
twelve years’ rule. It was of no consequence 
at all forthe purposes ofthat case whether 
the three years’ or the six years’ rule 
applied to such a relief. Thus tbe remark 
(16) 12 C. 389; 10 Ind. Jur. 376. 
~*Page of 53 1. A—[Hd] 
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made by their Lordships “that the claim 
had become .barred under Art. 66" on which 


Strong reliance has been placed by the 


learned Counsel for the respondents, was an 
obiter and not necessary for the decision of 
the appeal. While any dicta of their 
Lordships of the Judicial Committee are 
always entitled to our greatest respect yet 
we cannot in the circumstances stated 
above treat this remark as an authority 
in support of the contention thatthe claim 
is governed by the three years’ rule. As 
pointed out before his Lordship the Right 
Hon’ble Mr, Ameer Ali, sitting as a 
Judge of the Calcutta High Uourt in the 
caseof Joginee Mohun Chatterjee v. Bhoot 
Nath Ghosal (8), in which the question arose 
directly for decision, held that Art. 116 
applied to such a case. The same view was 
taken in Miller v. Runga Nath Moulick (16) 
which was referred towithapproval by their 
Lordships. As remarked by Lord Halsbury 
in Quinn v. Leathem (17) “every judgment 
must be read as applicable to the particular 
facts proved, or assumed to be proved, 
since the generality of the expressions 
which may be found there are not intended. 
to be expositions of the whole law, but 
governed and qualified by the particular 
facts of the case in which such expressions 
are to be found,” Without a further 
pronouncement by their Lordships to that 
effect we are not prepared to hold that their 
Lordships intended to overrule the catena 
of decisions of the various High Courts and 
to lay down arule of law to the effect 
contended for by the respondents. We 
feel stronger in taking this view as we find 
that their Lordships of the Judicial Com- 
mittee in Tricomdas Cooverji Bhoja v. 
Gopinathji Thakur (18) in unequivocal 
terms accepted the interpretation put upon 
Art. 116 by the Courts in India which 
supports in principle the view we are 
adopting in the present case. In this case 
the claim was for royalty based on a 
registered kabuliyat and the question was 
whether the claim was governed by the six 
years’ rule under Art. 116 or by the three 
years’ rule under Art. 110. Their Lord- 
ships remarked :— se 

“Both these Acts (Act IX of 1871 and Act 
XV of 1877) draw, as the Act of 1859 had 


drawn, a broad distinction between 
(17) (1901) A. O. 495; 70 L. J. P. O. 76; 65 J. P. 703 
50 W. K. 139, 85 ù. T 289; 17 T. L. R. 749 . 


(18) 39 Ind. Cas. 156; 44 I. A. 65; 1 P. L. J. 262; 15 
A L. J. 217; 25 O. L. J. 279; 32 M. L. J. 357; 21 M. L, 
T. 262; 21 O. W. N. 577; (1917) M. W. N. 363; 5L. W. 
654; 19 Bom. L. R. 450; 440, 759 (P. ©.), 
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unregistered and registered instruments, 
much to the advantage of the latter. The 
question eventually arose whether a suit 
for rent on a registered contract in writing 
came under the longer or the shorter 
period. On the one hand, it has been 
contended that the provision asto rent is 
plain and unambiguous, and ought to be 
applied, and that in any case ‘compensa- 
tion for the breach of a contract’ points 


rather to a claim for unliquidated damages - 


than toa claim for payment of a sum certain. 
On the other it has been pointed -out that 
‘compensation’ is used in the Indian 
Contract Act in a very wide sense, 
and that the omission from Art. 116 of 
the words which occur in Art. 115 ‘and not 
herein especially provided for is critical. 
Article 116 is such a special provision, and 
is not limited, and, therefore, especially in 
view of the distinction long established by 
these Acts in favour of registered instru- 
ments, it must prevail. There isa series 
of Indian decisions on the point, several 
of them in suits for rent, though most of 
them are in suits on bonds. They begin in 
1880, and are tobe found in all the Indian 
High Courts. In spiteof some doubts once 
only was it held in Ram Narain v. Kamta 
Singh (19) decided in 1903, that in sucha 
suit Art, 110 and not Art. 116 applied. 
Then in 1:08, and in -this state of the 
decisions, ActIX of 1908 replaced the 
Limitation, Act of 1877 without altering the 
language or arrangement of the Articles 
and in 1913, in Lalchand Nanchand Gujar v. 
Narayan Hari (20) the High Court of 
Bombay held that, especially in view of 
this re-enactment, the current of decisions 
must be followed and Ram Narain’s case 


“ (19) must be disapproved. In the present 


case the High Oourt treated the matter as 
settled law in the same sense. 

“Where the terms of a Statute or 
Ordinance are clear their Lordships have 
decided that even a long and uniform 
course of judicial interpretation of it may 
be overruled, if it is contrary to the 
meaning of the enactment: Pate v. Pate 
(21), Suachis not the case here. However 
arguable the construction of Act XV of 
1877 may have been when the matter was 


one of first impression, it certainly cannot — 


be said that the construction, for which the 
appellants argue, was. ever clearly right. 
On’the contrary, their Lordships accept the 


(19) 26 A. 138; A. W. N. (1903) 210. 
go 21 Ind. Cas. 315; 37 B. 656; 15 Bom. L. R. 836. 
E 21) (1915) A. Q. 1100; 84 L, J. P.O. 234; 31 T. L, 
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interpretation so often and so long put upon 


-the Statute by the Cours in India, and 


think that the decisions cannot now be 
disturbed.” 
We feel sure that if their Lordships in 


Ganesh Lal Pandit v. Khetramdhan 
Mahapatra (15) intended to make any 
pronouncement against the principle 


enunciated in their previous decision just 
quoted or to lay down any new principle, 
they would have done so in more clear and 
express terms. For these reasons we hold 
that the plaintiff's claim for a personal 
decree against defendant No. 1 in respect 
of the sum of Rs, 1,000 is governed by Art, 
116 and is within time, 

Weallow the appeal with costs. The plaint- 
iff is given asimple money decree against 
defendant No.1 for Rs. 1,000 with interest 
thereon at Y annas per cent. per mensem 
compoundable six-monthly up to the date 
of the suit. The plaintiff will get future 
interest at six per cent, per annum from 
the date of the suit till realization. 

Now it remains to deal with the cross- 
objections. The attack by the defendants 
is confined to one item of Rs, 9,003 which 
formed part of the item of Rs. 34,000 left 
with the mortgagee. This sum of Rs. 9,003 
was payable under a mortgage-deed dated 
the 10th September 1908 for Rs. 8,000 
(Ex. B2). The entire consideration under 
this deed was paid in cash. The defend- 
ants contend that this money was spent in 
immoral purposes and is as such not bind- 
ing on them. Mr. Jackson, the learned 
Counsel for the respondents, relies on the 
statement of Har Sarup (D2 Wu) 
Bhagwandin (D2 W7) Khairati Lal 
defendant No. 1 (D2 W10) and Pandit 
Amrit Lal (D2 W8). The story told by 
the first three witnesses is that out of 
Rs. 8,000 borrowed under this deed Ra. 3,000 
were given to one Musammat Bhaga, a 
hill prostitute, as her salary for one year 
paid in advance, Rs. 2,000 were spent in 
ornaments for the same prostitute, and the 
balance of Rs. 3,00U was spent in financing a 
litigation with which the family had no 
concern, All these witnesses have in terms 
been disbelieved by the learned Subordinate 
Judge before whom they were examined. 
Har S arup {D2 W6) was not in any way 
associated with the execution of the deed. 
He has no personal knowledge about the 
expenditure of any portion of the money. 
His statement is pure hearsay. He admits 
to have given evidence not less than 20 
times and the trial Judge has characterised 
him as a professional witness, 
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Bhagwandin (D2 W7) is a servant of the 

defendant No. P. He says he took Rs. 3,000 
to Naini Tal and paid it there to the 
prostitute. He is definite in his statement 
that he went with the money in Jeth or 
Asarh. It is to be noted that the deed was 
executed on the 10th September, 1:08. If 
his statement is correct the payment was 
made either a month or two before the 
execution of the document or 9 or 10 months 
after it had been executed. Hesays nothing 
about the money alleged to have been 
spent on ornaments and his statement 
about the expenses on litigation is pure 
hearsay. 
_ Khairati Lal (D2 W10) is the father of 
the defendants Nos. 2 and 3 and is obvious- 
ly interested in helping his sons. He is 
unable to give any details of the expenses 
of the litigation. He admits that he keeps 
account books but there is no mention of 
these expenses in them. 

The evidence of allthese witnesses is 
quite worthless. We have no hesitation 
in rejecting the evidence as has been 
done by the trial Court. We agree 
with the learned Subordinate Judge 
in holding that the defendants have com- 
pletely failed to connect the consideration 
of the deed in question with the alleged 
immorality. As regards Pandit Amrit Lil 
(D2 Ws) his evidence does not help 
the defendants so far as the transaction 
under consideration is concerned. He 
came to know the defendant No. 1 since 
1912,that is about four years after the 
execution of Ex. B2. He knows nothing 
about the transaction. All that he deposed 
to was that when he was employed in 
Lakhimpur from 1912 to 192] he came to 
know that Musammat Bhaga was inthe 
keeping of the defendant No. 1, This evi- 
dence at bestcan prove that he was lead- 
ing an immoral lifeduring this period but 
we cannot draw any necessary inference 
from itas regards the life he led four 
years before, much less to connect the 
transaction in suit with the allegedim- 
moral life. It is well settled that in such 
cases a mere general allegation that the 
father led an extravagant, immoral and 
licentious life would, even if proved, not 
be sufficient to relieve the son. See the 
cases of Kishan Lal v, Garuruddhwaja 
Prasad Singh (42) and Sri Narainy. Raghu- 
bans Rai (23). We, therefore, agree with 
the learned Subordinate Judge that the 

B 21 A. 238; A. W. N. (1899) 42. 

23) 17 Ind Uas 729; 17 U. W. N. 124; 25 M. L. J. 27; 
(1913); M, W. N. 768 (P. O.) 
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defendants have failedto make out any 


. case entitling them to be relieved from the 


liability for payment of this debt, The 
cross-objections fail and are dismissed with 
costs, 


Apneal allowed; 
Cross objections dismissed. 


OUDH CHIEF COURT. 
First Oivin Appsat No. L538 oF 1927. 
September 11, 1928. 
Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr, Justice Raza. 
IMDAD ALI—PuaintirF—APPELLANT 
versus 
ASHIQ ALI AND orugsxs — Derenpants— 
RESPONDENTS. 
Muhammadan Law—Waqi—Musalman Wagf 
Validating Act (VI of 1918), s.3—“Family”, mean- 
ing of—Brother living in different country, whether 
member of family. 
The word “family” in s. 3 of the Musalman 
Waqf Validating Act, 1913, includes a brother ina 
Muslim’s family even when such brother lives ina 
different country and supports himself. [p..496, col. 


2, 

Lodu Mabud Khan v. Nawazish Ali Khan (2), dis- 
sented from. 

First appeal against a decree of the 
Additional Subordinate Judge, Sitapur, 
dated the 16th September, 1927. 

Messrs. St. G. Jackson, Chhail Behari Lal 
and A. D. Chandra, for the Appéllant. i 

Messrs. Mohammad Ayuband Sheo Shankar 
Nath, for the Respondents. : 

JUDGMENT.—This isa plaintiff's ap- 
peal against the dismissal of his suit. The 
plaintiff Hafiz Imdad Ali is a resident of 
He 
is now a man of over eighty years of age. 
He is a Sunni by religion and governed 
by the Hanafi Law. He has no near rela- 
tions. Oa the lith January, 1924, he exe- 
cuted and registered what purported to be 
a deed of wagf by which he vested prac- 
tically the wnole of his property in the 
names of trustees who were to devote the 
income to charitable and religious purposes 
in conformity with the dictates of the 
Sunni faith, Amongst other provisions 
in the deed were provisions for the main- 
tenance of Imdad Ali and cartain of his 
relations. We have itadmitted that shortly 
after the execution of this deed Imdad 
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Ali himself applied to the Revenue Author- 
ities to remove his name from the Re- 
venue registers and to record the names 
of the trustees as the persons responsible 
for the payment of the revenue of these 
properties. So the trustees took over the 
management and administered the property. 
On the 15th January, 1927, Imdad Ali 
brought the suit out of which this pre- 
sent appeal arises to set aside the deed 
in question upon the grounds that he 
was an illiterate man, that for five or six 
years he has been suffering from physi- 
cal and mental debility, that his execution 
of the deed in question had been procur- 
ed by fraud and undue influence, that he 
had actually executed the deed under the 
. impression that he was to retain posses- 
sion of the property in question during 
his life and that possession over it was only 
to pass to the trustees after his death. 
He further attacked the deed on the ground 
that its provisions ‘were contrary to law 
and thatit was unenforceable in law. The 
‘learned trial Judge dismissed the suit 
holding’ that Imdad Ali had executed the 
deed with intelligent knowledge of its 
contents and with full disposing capacity. 
He found that there was no truth in the 
allegations of fraud or undue influence. 
He further found that there was nothing 
in the disposition which offended against 
the provisions of the law. The present 
appeal is preferred. 


The appellant has been represented by 
a leading Counsel who has argued before 
us that on the evidence it should have 
been decided that the plaintiff executed 
the deed under the belief that he would 
remain in possession during his lifetime 
and that the execution was obtained by 
undue influence and fraud. He further 
argued that the deed was unenforceable 
as it offended against the provisions of 
the law. Upon the first point we have 
been taken through the evidence and 
have examined the judgment, We have 
practically nothing to add to what the learn- 
ed trial Judge has said already. We find 
that the plaintiff-appellant has been most 
untruthful in his allegations. He would 
have the Court believe that he isan 
illiterate man. In cross-examination he ad- 
mjtted that he has the title of -Hafiz be- 
cause he can repeat the contents of the 
Quran by heart. He admits that he knows 
the Arabic character. We have examined 
his admitted signature on the deed in ques- 
‘tion. He would have the Court believe that 
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though he can sign his name, he can 
neither read nor write. We believe him 
to be making an absolutely false statement 
on this point, His signature is not the 
signature of aman who can only scrawl 
his name and who cannot read or write. 
We find that the learned trial Judge 
rightly disbelieved him. We find that 
Sultan Husain Khan the seribe of the 
deed has told the truth when he states 
that Imdad Ali can read Urdu legibly 
written. We further find that so far from 
the plaintiff having signed the deed with- 
out the knowledge of its contents he actu- 
ally directed his instructions which were 
committed to drafts, that one draft after 
another was prepared and that he himself 
checked every draft. We find that there 
isnot a word of truth in the suggestion 
that the execution of the deed was obtain- 
ed by fraud or undue influence. We 
find that the plaintiff executed the deed 
intelligently and knowing what he desir- 
ed and that he is aman, who, though 
old, is perfectly capable of understand- 
ing what he is doing. There is nothing 
unnatural or surprising in the contents 
of the deed. We, therefore, decide on the 
first point that the plaintiff was a free 
agent and that the deed was not executed 
under undue influence or fraud. The 
story that he executed it under the belief 
that there would be no change in his 
lifetime is negatived by the fact that within 
afew months the trustees got possession 
at his own request. 


The learned Counsel has attacked the 
deed on the ground of vagueness and un- 
certainty on the following argument, The 
deed males provision for the payment 
of maintenance to certain persons includ- 
ing the plaintiff-appellant himself and 
declares this maintenance to be non- trans- 
ferable and non-heritable. As each per- 
son dies or in certain other circum- 
stances the amount saved was to go into 
a taufir fund. The learned Counsel sug- 
gests that this allotment to the taujir 
fund makes the disposition void for un- 
certainty but we find in para, 12 that 
the trustees are given explicit directions 
as to the utilization of the taufir 
fund and we find nothing uncertain about 
those directions. They could use the taufir 
fund for propaganda in support of the 
Muslim religion or they could use it for 
relief to distressed Muslims and there is 
nothing uncertain about that disposition, 

We now come to the last point, The 
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learned Counsel has attacked the deed 
strongly on the ground that it provides 
maintenancefor Ashiq Ali, the son of Imdad 
Ali's balf brother, Sadiq Ali, the son of 
Imdad Ali's father’s brother, Ahmad Ali, 
the grandson of Imdad Ali's father’s brother 
and Musammat Najubun, Imdad Ali's half 
sister. His argument here is that these 
persons were not members of Imdad Ali's 
family and that, therefore, the disposi- 
tion is null and void under the provisions 
of s. 3, Act VI of 1913, the. short title 
of which is the Musalman Waqt Validat- 
“ing Act. Before we discuss the construc- 
tion that the learned Counsel would have 
us place on the words ins. 3, it is neces- 
sary to refer very briefly to the circum- 
stances in which Act VI of 1913 came 
into being. As a result of the decision 
in what is known as Abul Fata’s case 
[Abul Fata Mahomed Ishak v. Russomoy 
Dhur Chowdhary (1)) by their Lordships of 
the Judicial Committee, Act VI of 1913 was 
parsed. In that decision their Lordships 
laid down that under Muhammadan Law 
a perpetual family settlement made in 
an alleged wagf is not legal merely be- 
cause there is an ultimate but illusory 
gift to the poor, and in that decision 
their Lordships refused toa great extent to 
recognise dispositions which were colourable 
waqfs on the ground that they transgressed 
thelawrelatingto perpetuities. Their Lord- 
hips did not discuss a wagf of the nature of 
the wagf before us in which there 18 nothing 
approaching creation of a perpetuity, and 
jn which the maintenance is in every 1n~ 
stance for the lifetime only of the main- 
tenance-holder. Act VI of 1913 was passed 
to protect ‘from attack certain wagfs’ based 
upon grounds of contravention of the 
law relating to perpetuities. It was in- 
tended to expand the law relating to the 
creation ofa waqf and not to restrict it 
anda wagf which would have been con- 
sidered good waq7 before the Act was 
passed could not possibly be considered 
a bad wagf owing to anything contained 
in the Act. As we are of opinion that the 
wagf before us would have beena good 
wagf in the light of the principles of the 
Hanafi Law andof the directions given by 
their Lordships in Abdul Fata's case (1), it 
is hardly necessary to say anything 
more. But as the point has been raised 
before usand aswe have been referred 


(1) 22%. A. 76; 22 0, 619; 6 Sar. P. O. J. 572 
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to decisions of the late Court of the 
Judicial Commissioner of Oudh, we 
think it advisable to make some remarks 
as to the meaning of the word “family” in 
s. 3, Act VI of 1913. The decision in question 
is not reported in any authorised edition. 
It is, however, reported in” Abdul Mabud 
Khan v. Nawazish Ali Khan (2) and as it 
seems tohave been utilised asa guide in 
some Courts we think it better to refer 
to it, In that particular case a Bench of 
the late Courtof the Judicial Oommis- 
sioner of Oudh decided that cousinsin 
the fourth and fifth degrees could not be 
considered members ofa person's family 
within the meaning of s. 3, Act VI of 1913. 
We donot decide whether such distinct re- 
lations should or should not be considered 
members of a family, but we are concerned 
with some remarks made in that decision, 
At page 154* it is said: “We consider that 
the correct meaning of the word ‘family’ in 
the sub-section is that it includes only those 
persons residing in his house for whoge 
maintenance the author of the trust is 
mainly responsible.” We see no reason 
whatever fer introducing this restriction. 
It does not appear to us material whether 
the personin question resides in the house 
or whether the author of the trust is mainly 
responsible for his maintenance. We have 
not the slightest hesitation in finding that 
a brother isa member of Muslim’s family 
within the meaning of this section even 
when such brother lives ina different coun- 
try and supports himself, He does not 
cease to be a member of the family thereby. 
In the particular case beforeus we have 
not the slightest hesitation in finding that 
Ashiq Ali, Sadiq Ali,Ahmad Ali and Musam- 
mat Najuban are members of Imdad Ali's 
family. These findings dispose of all the 
pleas argued before usin appeal, We dis- 
miss this appeal with costs. 
G. H. Appeal dismissed. 


(2) 8t Ind. Cas. 152; 10 O. & A. L. R. 896; A.I. R 
1925 Oudh 301. 
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BOMBAY HIGH COURT. 
First O.vit Appear No. 125 or 1925. 
January 26, 1928. 
Present :—Mr. Justice Madgavkar and 
Mr. Justice Patkar, 
SUBRAO HAMBIRRAO PATIL 
—PLAaINTIFF—APPELLANT 


Versus 

RADHA HAMBIRRAO PATIL AND OTHERS 

P — DEFEN DANTS— RESPONDENTS. 
ie TEA EEE of sister's son, 
lidit —Marathas, whether ty as— = 
mination z aral has, ether Kshatriyas—Deter. 
nder the Hindu Law the adopti ister’ 
ption of a sister's 
son amongst the three twice-born castes is prohibited 


and invalid it i i 
aaa 27 , but among the Shudrasit is valid. [p. 
The question to what caste Hind i 
us of a particular 
ee belong cannot be'decided on any Fathorite: 
ive principle or text. The consciousness of the 
ae ate customs, and the acceptance of that con- 
] 8 by the other cast ' i 
R stes are the only safe guides. 


“The two higher sub-divisions of the Marathas 
namely, the ‘fi ilies’ ‘ni i ilies’ 
are legally Eanan m eee 

First appeal from a decision of the 
_ Joint First Olass Subordinate Judge at 
Satara, in Suit No. 1155 of 1921. 


Mr. K. N. Koyajee, for the A ellant 
Messrs, S. Y. Abhyankar pp < 
the Respondents. yankar, P. S. Bakhale, for 


JUDGMENT. ‘ 

Madgavkar, J.—The dispute in this 
case relates to the property of a deceased 
Maratha by name Hambirrao Nana Patil 
who died in 1918, childless, leaving three 
widows defendants Nos. 1,2 and 9. The 
contest is between plaintiff No. 1 appel- 
lant Subrao, claiming to. ba adopted by 
defendant No. 9 Gunabai and defendant- 
respondent No. 3 Tukaram, claiming to be 
o kakim an No. 2. The plaintiff 

o. 1 isthe natural son j 
deceased Hambirrao. Se ea Ane 

The five main issues raised in the lower 
Court were: (1) whether the appellant's 
mother defendant No. 9 was or was not the 
senior widow of Hambirrao? (2) Whether 
she had been guilty of misconduct or was 
legally disqualified from adopting? (3) 
Whether Hambirrao had empowered de- 
fendant No.2 to adopt, and, lastly, (4) 
Whether the adoption of plaintiff No. 1 
asthe son of the  sisterof the deceased 
Hambirrao is valid in law? This last 
issue was divided into two: (a) Whether 
Hambirrao was a Kshatriya or a Shudra 
and (b) if the finding on part (a) bə that 
Hambirrao was a Kshatriya, then whether 
there was a special custom under which a 
sister's son could be adopted. 
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The trial Court held that defendant No. 9 
was the senior widow, her power to adopt 
was not taken away, the deveased hadnot 
specially empowered defendant No, 2, the 
adoptive mother of defendant No. 3, to 
adopt, that Hambirrao was a Kshatriya, 
and, therefore, the adoption of the plaintiff 
asa sonof the sister was invalid under 
the Hindu Law applying to the first three 
castesas nospecial custom validating such 
adoptions was proved. He, therefore, dis- 
miesed the suit. The plaintiff appeals. 

The argument for the appellant in this 
Court has been directed chiefly to show 
that the Maratha caste to which Hambirrao 
belonged is a Shudra caste, and not, 88 
held by the lower Court, Kshatriya, and 
that the adoption of plaintiff No. 1 is, there- 
fore, valid. For the respondents reliance 
is placed, first, on the admission of plaintiff 
No. Ys natural father that he wasa Kshatriya 
andonthe evidence showing that inthe 
family of the deceased the ceremony of 
upanayan, i. e. wearing of the sacred thread 
was performed by and without any objec- 
tion from the Brahmins; and it was con- 
tended that Hambirrao belonged to the 


‘higher families among the Marathas, who 


have consistently claimed to be Kshatriyas. 

Apart from this main issue, which will 
be considered last, 1 agree on the whole 
withthe findings on the other issues of 
the trial Oourt. On the evidence defend- 
ant No.2 appears to be the youngest of 
the three widows and defendant No.9 the 
eldest both in point of age and marriage 
with Hambirrao. The evidence for the 
respondentsas to her misconduct and as 
to the special authority by Hambirrao to 
defendant No. 2 to adopt was, in my opin- 
ion, rightly rejected by the learned Bub- 
ordinate Judge. The only substantial ques- 
tion which remains for consideration, 
therefore, is whether the fact that the 
appellant is the son of the sister of the 
deceased Hambirrao invalidates the adop- 
tion. Itis now well established that the 
adoption of a sister's son amongst the 
three twice-born castes is prohibited and 
invalid, whilst amongst Shudras it is 
valid. BaiNaniv.Chunilal (1) and Bhag- 
wan Singh v. Bhagwan Singh (2). There is 
really little or no evidence of a special 
custom in the caste, and, therefore, the 
only question which remains is the issue 
whether Hambirrao was a Kshatriya ora 


(1) 22B. 973. 
(2) 26 I. A 153; 1 ag R. 311; 21 A, 412; 3 0. Ws 


N. 454; 7 Sar, P.O. J. 4 
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Shudra. It is admitted 
Maratha by caste. 

With controversies political or com- 
munal, and their passions, the Qourts, are 
not concerned. Politically, for instance, 
the Bombay Electoral Rules, quoted in the 
judgment of the lower Oourt, extend the 


that he wasa 


term Maratha toa dozen castes with se-° 


parateindividul names of their own. The 
caste to which Hambirrao belonged was 
the Maratha caste proper, It is, numer- 
ically, the largest in Maharashtra and the 
Bombay Presidency and comprises a large 
majority ofthe land-owners and cultivators in 
the Marathi speaking districts in this Presi- 
dency and extends to the Oentral Provinces. 
The classes comprising in it vary from 
Prince to peasant. It isia this sense that the 
word Maratha is used in the present 
judgment. 

Similarly, by the term Shudra, the law, 
inthe sight of which all citizens are 
equal, implies no kind of inferiority in 
that caste any more than in the terms 
Hindu, Muhammadan or Obristian. Legally, 
Shudra merely denotes one of the two 
main genera amongst Hindus for certain 
legal purposes, the other consisting of 
the three twice-born castes so-called, 
Brahmin, Kshatriya and Vaishya. While 
certain rules, along with a considerable 
amount of law, are common to both, there 
is some differenca in the law in other 
respects such as the rights of illegitimate 
sons, and, as in the present case, the 
persons who may legally be adopted. How 
far the laws or customs of the twice-born 
castes, such as early marriage and the 
prohibition of the re-marriage of widows are 
superioror inferior, enugenic or dysgenic 
are again mattera with which the Courts are 
not concerned. 

But, apart from controversy and passion, 
a question, such as the present, presents 
certain difficulties in legal decision. No 


texts in recognised books are available or 


are applicable to existing condition. No 
test, single or simple, can be applied or 
is decisive, The Sanskrit texst which lay 
down certain functions and duties of the 
four main castes in Hindu society as it 
might have existed many centuries ago, 
are not applicable to the present day when 
function and legal caste do not coincide. 
The Havig Brahmins of North Kanara 
are in the main cultivators and are among 
the most expert in the difficult cultivation 
of the betel palm and the cardamum. For 
the purposes of legal decision, the my- 
thological origin of the four castes from 
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different parts of the body of Brehma, the 
Oreator in the Hindu Trinity, is of as 
little use asthe legend of Parshuram and 
his destruction of the entire; Kshatriya 
caste. That legend has been rejected, and 
it has been held by the Privy Council in 
Chuoturya Run Murdun Synv. Sahub Pur- 
hulad Syn (3) that Kshatriyas still exist in 
India—a decision in perfect accord with 
the congensus of Hindu social opinion. 
The Kshatriya caste of Rajput Princes 
with Udaipur at the head has never been 
questioned. 

The origin of caste is likewise not very 
relevant. It is generally agreed that caste 
arose, partly fromthe division of classes 
and functionsand partly from the contest 
between the fairer Aryan with the darker 
Dravidian, as is sufficiently proved by the 
Sanskrit word tarna or colour for caste. 
But colour, no more than function, is a 
test of caste, the Shudra of the North 
being often fairer than the Brahmin of 
the South. The tendency ofoccuptions to 
be hereditary in asociety which ceased to 
progress and the crystallization of the idea 
ofcaste and its abnormal growth over a 
large area such as India, are matters of 
sociological interest but throw little legal 
light on the question in issue, Even at 
the present day, the principle that caste 
springs from birth and cannot be changed 
is notunchallenged by ethnologists, who 
point out that miscegenation and the 
absorption of the aboriginal inhabitants 
into Hinduism have existed for centuries 
and have not stopped. This process has 
also been recognised by the Courts. It 
suffices torefer to recent cases such as 
Sahdeo Narain Deo v, Kusam Kumari (4) 
where such a process of absorption in- 
cluding the custom of adoption barely a 
century old was recognised by their Lord- 
ships of the Privy Council. 


Speaking for myself, I confess, there- 
fore,that I am unable to discover any 
authoritative principle or test or text which 
could be applied to decide the present 
question. The difficulty is so great as 
perhaps to justify a doubt if the ordinary 
Courtsof Law are fitted to decide such 
questions unless the Legislature is prepared 
to lay down general rules for application 
in casessuch as the present. But failing 


(83)7M.L A. 18 atp. 46; 4W. R. P. O. 132; 4 
Suth. P. O, J. 313; 1 Sar. P, O. J. 591; 19 B. R. 217. 

p 71 Ind. Cas. 169; 50 I. A. 58; 25 Bom, L. R. 560; 
4P. L. T. 217; A. I. R. 1923 P. O. 21; 44 M. LJ. 476; 
32 M. L. T. 121; 37 C L. J. 369; (1923) M. W. N. 377; 
2 Pat. 230; 27 G. W. N. 901; 19 L. W. 597 (P. G.), 
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such a prineipleor rule, the Courts, it seems 
to me, have at present necessarily to fall 
back upon the only possible test remaining, 
namely, the test of custom—a test not in- 
consistent either with the spirit of Hindu 
jurisprudence, which itself lays down that 
custom is even more powerful than the 
Shastras (satrat rudir baliyasi) or with the 
view of the British Courts on important 
matters such as succession, primogeniture 
and impartibility. Even in marriage, the 
Courts have, notwithstanding the old texts 
recognising Anuloma and Pratiloma 
marriages, preferred in some cases a custom 
of not recognising them, and on the other 
hand, have recognised the peculiar mar- 
riage customs of Malabar. 

In dwelling on these difficulties, I am 
not unmindful of the cases in other Pro- 
vinces in which similar questions have been 
attempted to be decided by other con- 
siderations. The present issue itself has not 
come up before this Court. In the few 
reported cases in this Court, on questions 
of inheritance or succession and particular- 
ly as regards the rights of illegitimate sons, 
the parties have usually agreed that Mara- 
thas are Shudras, 

The respondent has, however, produced 
a judgment of 1883 (Ex. 143) of the Dis- 
trict Court of Ratnagiri, which on remand 
upheld a contention that the Maratha 
family there concerned was Kshatriya. 
Against this decision there was no appeal to 
this Oourt, Ina recent case in the High 
Court of Madras, Maharaja of Kolhapur v. 
Sundaram Iyer (5) it was held that the last 
Raja of Tanjore was not a Keshatriya 
being a descendant of an illegitimate des- 
cendant of the brother of Shivaji the 
Great, the founder of the Maratha Empire. 
In that decision, on which the appellant 
chiefly relies, the learned J udges, Spencer 
Offg,O. J., and Kumaraswami Sastri, J., con- 
sidered the question from the stand- 
point of Maratha history and of genea- 
logy. A certain amount of confusion 
was apparently introduced by the 
employment of the term ‘Maratha’ in two 
different senses. Thus at page 56*, it is used 
in the larger sense as comprising all the 
castes of Maharashtra from Brahmin to 
Shudra, The fact that there ara Marathi 
speaking Brahmins and Marathi speaking 
Shudras is of no assistance in deciding the 
question whether the Marathas, meaning 
thereby the caste known ag Marathas, are 
re 93 Ind. Cas. 705; 48 M. l; A. LR. 1925 Mad, 
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Kshatriyas or Shudras; and in fact while 
exhausting the historical and genealogical 
treatment ofthe question, on the assump- 
tion that Rajputs and their descendants 
alone are Kshatriyas, the judgment aceept- 
ed (page 52*) the principle “thas the cons- 
ciousness ofa community isa good test of 
Varna”. 

A similar question as regards the Kayas- 
thasin Bengal was decided in 1884 by the 
Calcutta High Courtin Raj Coomar Lall y. 
Bissessur Dyal (6). The Gourt beld that 
“As a general principle Kayasthas are 
Hindus of the Shudra class, and may, as 
such, adopt their sister's son.” On the 
other hand, in the neighbouring Provinces 
of Bihar, it has been recently held in 
Ishwari Prasad v. Hari Prasad Lal (7) that 
the Kayasthas of Bihar belong to the three 
regenerate classes and arenot Shudras. In 
the former Calcutta case, Raj Coomar Lall 
v. Bissessur Dyal (6) (page. 695+), four tests 
were applied, first wearing the sacred thread; 
sscondly, ability to perform the homa; 
thirdly, the rule’as to the period of impurity: 
and, fourthly, the rule as to the incom- 
petence of illegitimate sons to succeed, In 
the Patna case,on the other hand, it was 
held that “the mere non-observance of the 
orthodox practices cannot take away the 
tights of a Kayasthain matters of inherit- 
ance, marriage and adoption.” 

The exact point in the Madras decision 
could really have been reached on two 
short grounds: firstly, the women called 
sword wives were concubines and 
not legitimate wives and secondly, 
Annapurnabai the mother of Partap Singh 
was a sword wife of Tukkoji, and Partap 
Singh was, therefore, illegitimate and not 
legitimate and was not, therefore, a Kshat- 
riya. Ifso,it was not necessary for the 
purposes of that decision to go into the 
further question whether Tukkoji or the 
Tanorje branch of the Marathas from 
Shivaji the Great downwards were or were 
not Kshatriyas. In this view,the observa- 
tions on this last point in the Madras 


case exhaustive and interesting as 
they are, are observations and not 
decisions. Those observationsand the 


concluding remarks are based on the as- 
sumption that Rajputs and the des- 
cendants of Rajputs alone can ba 
Keshatriyas. Itis doubtful if this is even 


the popular view; and itis difficult to re- 
(6) 10 O. 688; 8 Ind. Jur. 621, 
(7) 106 Ind. Cas. 620; 6 Pat. 506; 8 P, L. T. 34; A, I, 
R. 1927 Pat. 145; I. L. T. 40 Pat, 55. 


*Page of 48 M.—[#d.] pa 


. (Page of 10 O1 Hd] 





500. SUBRAO HAMBIRRAO PATIL 9, RADHA MAMBIRBAO PATIL, 


concile with the facithat Kshatriyas exist- 
ed before Rajputs. Nor am I aware of any 
legal authority for the proposition that 
Rajputs and Eshatriyas are synonymous 
and co-extensive in denotation. 

Similarly the Patna decision as I under- 

stand it, decides that the present day 
Kayasthas of Bihar are twice-born and 
implies: that they are Kshatriyus, being 
descendants of Chitragupta. Again the 
Caleutta decision assumes that a caste 
even though originally twice-born, may, 
by giving up certain external observances 
such asthe wearing of the sacred thread, 
become Shudras. The Patna decision re- 
.pudiates this view. In the face of these 
inconsistencies, it appears to me that in 
the three or four reported cases of this 
kind which have come up, the Courts have 
not been able to agree on the decisive rules 
or tests for the decision of such a question. 
The popular view lays down three tests: (1) 
the consciousness of the caste, (2) its cus- 
toms, and (3) the acceptance of that con- 
sciousness by the other castes; andiit is in 
the light of these three tests as appearing 
from the evidence that I propose to con- 
sider the present case, 

lf the conciousness of the caste is to bə 
the principle, then itappears that Shivaji, 
the greatest of the Marathas, claimed to be 
a Kshatriya as early as in the seventeenth 
century, and the claim was then conceded 
though after some discussion. His des- 
cendants were afterwards supplanted by 
his Ohitpavan Brahmin minister, who 
became the Mayor of the Palace. ‘The pre- 
sent controversy has proceeded for a genera- 
tion and is not yet quiteat rest. But it 
appears clear that not only the family of 
Shivaji the Great noreven the five most 
ancient families among the Marathas, but 
at least ninety-six of them have claimed 
to be Kehatriyas and repudiated being 
Shudras andthat even ifa similar conscious- 
ness and claim have not filtered down to 
the poorest strata, the consciousness and 
the claim are gaining and not losing 
ground in the caste. If so, at least as 
regards the ninety-six families, the con- 
sciousness is that Of Kshatriyasand not of 
Shudras. 

I pass on to the question whether the 
family of the deceased MHambirrao con- 
formed, generally speaking, to the customs 
of Shudras or to the customs of the 
twice-born, such as Kshatriyas. 

Yeshwant (Hx. 42), the naturalfather of 
the appellant, in his examination-in-chief, 
stated: “We Marathasare Keshatriyas and 
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not Shudras,” though he followed it up by 
saying “a sister's son may be adopted 
amongst us.” This evidence he attempted 
to modify on the following day by saying 
that it was a mistake and adding. “We are 
Maratha Patils by caste.” It is, however, 
not disputed and he himself admitted that 
his surname was Yadav (or Jadhav) and 
thathe was related to the family of Manes 
who were in turn related to the 
Maharaja of Kolahpur. In cross-examina- 
tion, towards the close, he again admitted: 
“We belong to one of the Kulas of Kehat- 
riyas.” His evidence is clear, therefore, 
that the deceased claimed to belong to the 
higher and not to the lower strata of the 
caste and he was related by blood to the 
higher and not to the lower families of 
Marathas. As regards the marriages of 
widows this witness similarly admitted: 
“ra-marriages are rareamongst us.” 

Next as regards the upanayan, i.e., the 
wearing of the sacred thread, whichis one 
of the essential differences and the material 
mark distinguishing the twice-born (Dwija) 
castes from the Shudra, it appears from 
the evidence of Vishno Balkrishna Joshi, 
Ex. 125, the Brahmin Joshi (priest) of the 
village, that he performed the upanayan or 
sacred thread ceremony of the Marathas of 
Nerlisuch as the deceased Hambirrao and 
of forty to fifty other Marathas during the 
last six or seven years according to vedic 
rites; but they performed this ceremony a 
week or so before the marriage. This evi- 
dence is corroborated,by two other witnesses 
in the case. It appears that like other 
twice-born castes the deceased performed 
shravani (the ceremcny at which new 
sacred thread is put on) every year. There 
is no evidence that this right of wearing the 
sacred thread was challenged in the vil- 
lage or the vicinity. 

As regards the ceremony of adoption, 
there is evidence that the Datta Homa was 
performed by defendant No. 9 when she 
adopted the appellant, As to the peroid of 
impurity there is little evidence. No 
instance is quoted as regards the com- 
petence of illegitimate sons to succeed. A 
few instances have been alleged for the ap- 
pellants, butthey ara all of illegitimate 
sons being given property in their fathers’ 
lifetime. 

As regards intermarriage, it is not 
seriously disputed that these ninety-six 
families prefer tointermarry among them- 
selves and while they may take wives from 
well-to-do families outside, 
usually give their daughters to them, 


they do not 


Wan 
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Summing up the evidence asa whole, I 
would hold that the deceased and his 
family belonged to the category of the 
Marathas who claimed the right of wearing 
the sacred thread, that is. of being among 
the twice-born, and not to the category of 
those who acknowledged that they were 
Shudras, I do not think that the respond- 
ents can reasonably be asked to trace the 
genealogy of the deceased with an.admitt- 
ed Rajput family as a necessary ingredient 
without which their claim to be Kshatriyas 
must fail in law. 

On the third point of acceptance of this 
claim after it was clearly raised in the 
seventeenth century, it does not appear 
that it was contested in Maharashtra or 
outside till about 1900, when it arose in 
connection with the performance of certain 
rites. This contest, if it has, for all prac- 
tical purposes, not ceased, is at least 


. lulled. 


Dividing the Marathas, therefore, into 
the three sub-divisions well-recognised 
among themselves, viz., the five families, 
the ninety-six families, and the rest, it ap- 
pears to me that the second class to which 
the family of Hambirrao belonged, and, a 
fortiori, the first,are proved to be legally 
Kshatriyas, judged by the three tests I 
have formulated above. The line between 
the second and the third class may not 
always be clear. Many in the third class 
have not in the reported cases in the Courts 


-set up a claim to be Kshatriyas but are, 


apparently and for the most part, content 
to be governed by the rules applying to 
Shudras. 3 

As regards the third class, it is not neces- 
sary for me to express an opinion. Above, 
however, the case is different. Theirclaim 
to be Kshatriyas dates from centuries. 
They have adopted the custom of the twice- 
born castes such as the wearing of the 
sacred thread, and in my opinion it would 
be aretrograde step for the Courts to deny 
them their claim and to insist against their 
will that the law should include them in 
the other category, and force on them 
other rules though they have satisfied the 
three tests which I have ventured to 
formulate. 

As regards the view of ethnology on the 
question of the caste of the ninety-six 
families among the Marathas, contrary to 
the view of Risley and Enthoven and others 
quoted in the Madras decision, I may refer 
to an Indian authority, later, and, in my 
opinion, not less authoritative. I refer to 
Mr, O.V. Vaidya who, I believe, was the 
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Chief Justice of Gwalior and has devoted 
himself for many years to research in 
ancient Indian History. He is himself a 
Brahmin by caste and accustomed to 
weigh judicial evidence. In a very recent 
publication in 1927 styled “Shivaji Sou- 
venir" atipage 63-in the Article “ Are tha 
Bhonsles Keshatriyas” he enters into the 
question from the point of view of the 
historian and arrives at the conclusion that 
the ninety-six Maratha families are 
Kshatriyas. The legal conclusion at which 
I have independently arrived above is not, 
therefore, cinconsistent with the conclusion 
of an historianffrom another point of view. 

No evidence of a custom of adoption of 
sister's son is proved. And I agree in 
substance with the reasoning of the learned 
Subordinate Judge in his careful judgment 
and would hold that the deceased Hambir- 
rao, who was among the ninety-six families, 
was a Kshatriya and not a Shudra, and the 
appellant’s adoption is invalid. 

1 would dismiss the appeal with costs. 
Respondents Nos. 1 to 3 one set, respondent 
No. 7 another. ea 

Patkar, d.—In this case the plaintifis 
sue for a declaratien that plaintiff N. 1 is 
the legally adopted son of one Hambirrao 
Nana Patil and for possession of the lands 
and other property described in the plaint. 
The defendants Nos. 1 to 3 contended that 
defendant No. 9, who adopted plaintiff No. 
1, was not the most senior of Hambirrao’s 
widows, that she was discarded by her 
husband and hadino authority to make the 
adoption, that , Hambirrao was a Kshatriya 
and not a Shudra, that the adoption of 
plaintiff No. 1, who is the sister's son of 
the deceased Hambirrao, was not valid, and 
that Hambirrao had specially authorized his 
youngest wife, defendant No. 2, to adopt 
defendant No. 3 who was accordingly adopt- 
ed by defendant No. 2. 

The lower Court held that defendant No. 
9 was the senior widow of Hambirrao, that 
she never misconducted herself, and that 
no special authority was given either to 
defendant No. 1 or defendant No. 2 to 
adopt defendant No. 3 or any other boy. 
Tt was further held that the fact of the 
adoption of plaintiff No. 1 by defendant No. 
9 had been amply proved, that Hambira 
was a Kshatriya and nota Shudra, that 
plaintiff No. l's adoption could be regarded 
as valid only if a special custom permitt- 
ing such an adoption was proved, and that 
on the evidence no such special custom 
had been established. He, therefore, die- 
missed the plaintifs’ suit. 
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The adopted son, plaintif No. 1, has 
appealed. The defendants, while support- 
ing the decree of the lower Court on the 
grounds mentioned in the judgment of the 
lower Court, also sought to support it on 
the ground that de:endant No. 2 was 
specially authorized by Hambirrao to adopt 
defendant No. 3. In a previous suit No. 
93 of 1919, defendants Nos. 1 and 2 did 
not impugn the validity of plaintiff No. L's 
adoption on the ground that defendant 
No. 9 was not the most senior widow of 
Hambira. The lower Court has discussed 
the evidence and held that the evidence 
on behalf of the defendants was unreliable. 
It is not likely that Hambirrao would have 
allowed defendant No. 9 to live as the mis- 
tres3 ofanother person, and that Hambirrao’s 
sister would have given her gon, plaintiff 
No. 1, in adoption to defendant No. 9 if 
she was a woman of bad character. The 
lower Court has believed the witnesses, 
Exs, 97, 100, 106, 107 and 108, 
and its appreciation of the evidence is, in 
my opinion, correct. I, therefore, agree 
with the view of the lower Court that 
defendant No. 9 was the eldest widow of 
Hambirrao, that she did not misconduct 
herself during his lifetime, and that no 
special authority was given by Hambirrao to 
defendant No. 1 or to defendant No. 2 to 
adopt defendant No. 3 or any other boy. 

The fact of the adoption of plaintiff No. 
1 by defendant No. 9 is not disputed be- 
fore us. The only question is whether the 
adoption is valid. It is urged on behalf of 
the appellant that Hambira belonged to 
the Maratha community and that all Marat- 
has are Shudras, and that at least the family 
of Hambira belonged to the Shudra com- 
munity. Reliance was placed on the deci- 
sion ofthe Madras High Court in Maharaja 
of Kolhapur v. Sundaram Iyer (5). It is 
further urged on behalf of the appellant 
that even if Hambira was a Kshatriya 
there was a special custom in the com- 
munity to adopt the sister’s son, It is 
argued, on the other hand, on behalf of 
the respondents, that Hambirra was a Keha- 
triya, and the special custom set up was 

‘not proved, 

In Maharaja of Kolhapur v. Sundaram 
Iyer (ô) the learned Judges held that 
Shivaji, the last ruler of Tanjore, was a 
descendant of an illegitimate descendant 
of the brother of Shivaji the Great. the 
founder of the Maratha Empire. Though 
the question as to whether the descendants 
of Shivaji the Great were Kshatriyas or 
Shudras was not decided, it was held that 
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the Tanjore family was not entitled to be 
included in the Varna of Kshatriya. 

According to Mr. Enthoven in Vol. III of 
his book Tribes and Oastes of Bombay, 
page 8, the word Maratha covers three 
classes— 

“(1) Maratha proper, the Chiefs, land- 
owners, and fighting Marathas of the Deccan 
and Konkan, claiming Kshatriyarank,eschew- 
ing widow remarriage and socially sup- 
erior to the cultivating classes, from. whom 
however, in places, they will take girls in 
marriage. (2) Maratha Kunbis or cultivators 
also known as Kulvadi, (3) Maratha occupa- 
tional castes such as the following: Bhan- 
dari, Lohar, Mali, Teli...” 

Mr. Enthoven, however, was of opinion 
that the claim of the Marathas to belong 
to the ancient ninety-six families of the 
Kshatriya race had no foundation in fast, 
but must have been advanced after they 
rose to power. 

Sir Herbert Risley, Director of Ethno- 
graphy for India, in his work. The people 
of India, at page 86, says:— 

“The highest class of Maratha is sup- 
posed to consist of ninety-six families who 
profess to be of Rajput descent and to 
represent the Kshatriyas of the tradi- 
tional system. They wear the sacred thread, 
marry their daughters before puberty and 
forbid widows to marry again”. 

Steele in his Law and Custom of Hindu 
Oastes at page 89 says:— 

“The Rajpoots, Maratha chiefs of tha 
Sattara or Bhosle and Kalhapoor families, 
also the Patunkar, Ghorpure, Gharge, Sirke 
and other houses lay claim to the title of 
Kshutriya, and wear the jenwa. But they 
are considered Soodrus by the Brahmuns.” 

Reference may be made inthis connec- 
tion to Bhattacharjee’s Hindu Castes and 
Sects, pages 149 and 150, 

The question as to whether the Marathas 
proper are Kshatriyas or Shudras is not 
free from difficulty. There is difference 
of opinion between the historians on the 
point, Elphinstone, Vincent Smith, Grand 
Daff, Jadunath Sarkar, Dr. Bhandarkar, 
Surendranath Sen and Takkhav. The late 
Mr. Justice Telang in an essay entitled 
Gleanings from Maratha Chronicles ob- 
serves:— 

“But from those which relate to Shivaji 
himself, it rather appears, if we read 
between the lines that the claim set up 
on his behalf to be of the Kshatriya caste 
was not univereally regarded as really and ~ 
truly tenable, although from. considerations 
of policy and expediency it might be con 
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ceded, From the Biographies of Shivaji by 
KrishnajiAnant Sabhasad, and by Chitragu- 
pta, it seemsto follow that the search for the 
origin of Shivaji'sfamily which resulted in 
the discovery that he belonged to the Sisode 
clan of Rajputs who reigned in Udaya- 
pur was not commenced until after the 
idea of an installation (or Abhiseka) had 
been started,” 

Mr. O. V. Vaidya in his essay. “Are the 
Bhonsles Kshatriyas”, recently published 
in Shivaji Souvenir Tercentenary Oelebra- 
tion, at page 70 has pointed out that Steele 
Wilkes, and Duff and other authors had 
not the advantage of epigraphic evidence 
discovered since they wrote, and that pro- 
per evidence of the consciousness of the 
community and repute could alone prove 
descent, and after discussion of the in- 
scriptions and other evidence has eome to 
the conclusion that the Maratha Keshatri- 
yas who first settled in Maharashtra were 
Yadavas or Ohandravansi Kshatriyas that 
the Rashtrakutas who ruled over Maha- 
rashtra after the Chalukyas were also 
Kshatriyas, that the Kshatriyas like Brah- 
mins were one caste in India before 1100 
A. D., and the tendency of splitting the 
main castes or Varnas into sub-castes 
arose afterwards, that Shannavkuli Mara- 
tha families were Kshatriyas according 
to history and Dharmashastra and then 
proceeded to discuss the question whether 
the Bhonsle family was Kshatriya and 
reached the conclusion that the Bhonsles 
were Kshatriyas, and the rules applicable 
to Kshatriyas on all matters according to 
Hindu Dharmashastra and not to the Shud- 
ras would apply to them. 

The Varnashrama Dharma in its pristine 
purity does not exist in India at the present 
time, and the Hindu society is divided 
into castes and sub-castes. The question, 
therefore, whether a particular caste can 
be allocated to anv of the four Varnas is 
involved in obscurity and attended with 
considerable difficulty. The question has, 
however, to be decided on the evidence 
in the case. In Chuoturya Run Murdun 
Syn v. Sahub Purhulad Syn (3) their Lord- 
ships held that the existence of the Khatri 
class, as one of the regenerate tribes, is 
fully recognised throughout India. 

Mr. Sarvadhikari in his book Hindu 
Law of Inheritance (2nd Edition), observes 
(page 830):— 

“it often becomes difficult to distingu- 
ish a Shudra from one of the regenerate 
classes. We all know that a Shudra is not 
Dwija, or ‘regenerate’; but where are wa 


. mate sons to succeed.” 
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to find the distinctive marks by which a 
given person may be easily known either 
as a Dwija, ora Sudra? fiven the wear- 
ing of the sacred thread, the well-known 
badge of the regenerate classes, cannot 
furnish in many cases an indubitable test 
in this vexed question, There are many 
Thakurs and Banias who, though they are 
universally recognised as members of the 
regenerate classes, do not put on the sacred 
thread. 

“The only safe rule to follow in all cases 
where the determination of the caste of a 
person is in question, is to ascertain the 
customs and usages by which the social 
conduct of the given person is regulated”. 
In the case of Maharaja of Kolhapur v. 
Sundaram Iyer (5) the consciousness of a 
community is recognised as a good test 
of Varna. And the question whether the 
deceased Hambira was a Kshatriya, has 
to be considered inter alia by that test. 

In Raj Coomar Lall v. Bissessur Dyal (6) 
four tests were laid down for consideration 
of the question whether the Kayasthas of 
Bihar were Kshatriyas or Shudras: “First, 
wearing the sacred thread; secondly, ability 
to perform the homa; thirdly, the rule ag 
to the period of impurity; and fourthly, the 
rule as to the incompetence of illegiti- 
On the question 
of wearing the sacred thread the evidence 
in this case is clear that thread ceremony 
is invariably performed in the community 
shortly before the marriage and they 
begin to wear the sacred thread from the 
date of the performance of the thread 
ceremony. They change the sacred thread 
every year in the month of Shravan. Plaint- 
iff No, l’s natural father Yeshwant, Ex. 
42, in his examination-in-chief stated: 
“We Marathas are Kshatriyas and notShud- 
ras.’ Later on, he resiled from that 
statement, and stated that he committed a 
mistake when he stated that he wasa 
Kshatriya. Witness Radha Ex. 43, states : 
“The thread ceremony takes place shortly 
before marriageamongst us. The janwe 
is changed every year............aaroenane I have 
seen thread ceremonies taking place shortly 
before the marriage amongst us. My 
brother's thread ceremony was performed. 
by a Brahman priest.” Plaintiffs’ witness 
Aba (Hx. 97) and defendants’ witnesses 
Appasaheb (Ex. 114), Krishna (Ex. 119) 
Vishnu (Er. 125), Narayan (Er. 127), Qanu 
(Ex. 130), Vithu (Ex. 131), Ohandru (ix, 
132),and Anubai (Ex. 133) prove that the 
thread ceremony takes plece in their com- 
munity, Krishna (Ex. 119) says: A homa 
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is performed at the time of the thread cere- 
mony. A janweis worn at the time of the 
threadceremony. Wechange our janwes 
every year in? the month of Shravan.” 
Vishnu Balkrishna (Ex. 125), the Brahmin 
priest, proves that munj or thread ceremony 
is performed amongst these Marathas a 
week orso before the marriage and that he 
performed the munj iceremonies of about 
forty to fifty Marathas according to the 
Vedic rites as in the case of Brahmins and 
a homa was performrd, and that the shravani 
was performed in themonthof Shravan every 
year. Healso mentions the Gotra of the 
natural father of defendant No. 3 and the 
Gotra of the Bhonsle family to which Ham- 
bira belonged. If this evidence is believed, 
as it has been believed by the lower Court, 
it lends strong support to the contention 
of the defendants that Hambira belonged 
to the Dwija or regenerateclass. Reference 
may be made inthis connection to verse 
10 of Yadnyavalkya, Achar Adhyaya : “The 
castes are the Brahmins, the Kshatriyas, 
the Vaishyas, and the Shudras. Only the 
first three (of these) are twice born, the per- 
formance of the ceremonies beginning with 
the rites of impregnation and ending (with 
the funeral rites) in the cremation ground, 
of these only, is prescribed with sacred 
formulas” (Mantras). Balambhatta’s gloss 
on this verse as translated by Vidyaranya 
in the Sacred Books of the Hindus, Achara 
ely (Panini Office), page 18, is as fol- 
ows :—~ 

“The word Dwija (twice-born) isa techni- 
cal term retaining also its etymological 
meaning, namely, they are twice-born or 
regenerate ; for the investiture with the 
sacred thread is the second birth. All cere- 
monies of the three higher castes are per- 
formed by reciting eacred formulas ; these 
of the Shudras are performed in silence 
without such recitation.” 

The investiture of the saered thread 
would ordinarily be a ground of differentia- 
tion between the three higher Varnas and 
the Sudras. Soalso the performance of the 
sanskaras with mantras, 4. e, Vedic hymns 
or sacred prayers recited is another ground 
of differentiation, 

With regard to the period of impurity, 
there is evidence of Ex. 42, the natural 
father of plaintiff No.1, that they observe 
mourning for ten days, Ganpatrao (Ex. 
116) says: “ My sister's marriage had to be 
postponed as Abasahib was in mourning 
for ten days owing to the ‘death 
of the late Shahu Maharajaof Kolhapur to 
whom he was related.” 
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_ There is very little evidence in this case 
as tothe question whether in this commu- 
nity illegitimate sons are allowed to suc- 
ceed, Witness Aba(Ex. 97) gives evidence 
on thepoint; but itis too meagre to be 
made the basis of any inference on the 
point. I think,therefore, thatitis not prov- 
ed inthis case that illegitimate sons are 
allowed a share in this community. 7 

It is further proved by witnesses both 
on behalf of the plaintiffs and the defend- 
ants that marriages of widows are not per- 
mitted in the community to which the par- 
ties belong. The evidence on the point 
consists of thetestimony ofthe natural father 
of plaintiff No. 1, Yeshwant (Ex. 42), Guna 
(Ex. 86), Aba (Ex. 97), Appasaheb (Ex. 114) 
and Anubai (Ex. 133). In addition to this 
evidence there isthe admission of plaintiff 
No. 1’snatural father who in his examina- 
tion-in-chief says: “We Marathas are 
Kshatriyas and not Shudras,” And though 
he resiled from that statement later on, he. 
admitted thathe belonged to one of the 
ninety-six Kulas of Kshatriyas. 


The question as to whether any particu- 
lar community belongs to the Kshatriya 
or the Shudra class isone of great difficulty. 
In Raj Coomar Lall v. Bissessur Dyal (6) 
the Oaleutta High Court has:held that so 
far as the Province of Bengal is concerned 
the Kayasthas are Shudras. Vide also 
Asita Mohan Ghos v. Nirode Mohun Ghose 
(8), Biswanath Das Ghose v. Shoraslubala 
Dasi (9) and Bhola Nath Mitter v. Emperor 
(10) the last two cases have decided in 
favour of inter-marriages between Kayas- 
thas and Tatnis and Domes in Bengal, on 
the ground that both of them are sub-castes 
of Shudras. The case of Asita Mohan Ghose 
v. Nirode Mohan Ghose (8) went up to the 
Privy Council, but the point was left un- 
decided by their‘Lordships|[vide Asita Mohan 
Ghose v. Narode Mohan Roy Ghose (11)]. It 
was however, held in Ishwari Prasad v. 
Hari Prasad Lal (7) that the Kayas- 
thas of Bihar belong to one ofthe three 
regenerate classes and are not Shudras, 
and that the mere non-observance 
of the orthodox practices cannot 
take away the rights ofa Kayastha in 
matters of inheritance, marriage and adop- 
tion. The decision of the Calcutta High 


(8) 35 Ind, Oas. 127; 20 O. W. N. 901. 
(9) 68 Ind. Cas. 590; 48 C. 926; 25 O. W. N. 639, 
(10) 81 Ind. Cas. 709: 51 O. 488: 28 O. W. N, 323; A! 
L R. 1924 Cal. 616; 25 Cr. L. J. 997. l 
(11) 471. A. 140; 24 O. W. N. 794; (1920) M, W, Na 
541; 12 L. W. 556;28 M, L. T. 399 @ O.) : 
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Oourt in Raj Coomar Lall v. Bissessur Dyal 
(6) was doubtedin Tulsi Ram v. Behari 
Lal (12) in so far as it held that the Kayas- 
thas fell within the category of Shudras, 
though their Lordships held (page 334*):—. 
“ “The question is one of considerable 
difficulty, not only ethnologically, but also 
from alegal pointof view, so far as the 
administration of the Hindu Law to this 
important section of the population is éon- 
cerned.” 

` In Chuoturya Run Murdun Syn v. Sahub 
Purhulad Syn (3) it was contended that 
there were no Kshatriyas and that only 
two castes Brahmins and Shudras existed, 
on the authority of Ward's Account of 
the Hindus, Vol. I, page ¢6 (Edition 1815) 
and onthe authority of Steeles Sum- 
mary of the Law and Oustoms of Hindoo 
Oastes,” page 95, referring to the legend 
that Parsharam destroyed the whole caste 
of the Kshatriyas. But in Chuoturya.Run 
Murdun Syn’s case (3) their Lordships say 
(page 48f):— | 

“Tt seemsto us, therefore, not only that 
the Khatri class must be considered as 
subsisting, but that according to the 
Hindu Law generally prevailing in this 
part of India, and independently of excep- 
tions arising out of any well-established 
usage or custom to the contrary, as to par- 
ticular places or families, Rajpoots are to be 
considered as of the Khatri class.” 

Reference may also be made in this con- 
nection to the case of Ambabai v. Govind 
(13) where Ranade, J., discarded the myth 
of the extirpation of the Kshatriyas and 
referred to the opinion of Steele as toclaim 
of Rajput and Marathas chiefs as Keshatri- 
yas, 

We have, therefore, to decide the ques- 
tion on the evidence inthe case after ap- 
plying the test as to the consciousness of 
the community laid down by the Madras 
High Oourt [Maharaja of Kolhapur v. Sun- 
daram Iyer (5)}and the four tests laid 
down by the Oaleutta High Court {Raj 
Coomar Lall v. Bissessur Dyal (6)] as to 
wearing the sacred thread, ability to per- 
form the homa, therule asto the period 
of impurity and therule as to the incom- 
petence of illegitimate sons to succeed. 
The learned Sabordinate Judge held that 
the Marathas proper and not -the other 
castes classed as Marathas in the Bombay 
Electoral Rules still possessed warlike quali- 
° (12) 12 A. 328. 

(13) 23 B. 257 at pp. 262, 263. 

*Page of 12 A.—[ Ed, 
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ties and distinguished themselves on the 
several battlefields in the late war. The 
evidence in the case discloses that thread 
ceremony is performed in” this community 
by the Brahmin priests according to Vedic 
rites, that they observe sutak or period of 
impurity, that re-marriage of widows is 
rare andit isnot shown by any reliable 
evidence that illegitimate sons have as- 
serted their rights to claim a share in the 
inheritance. Having regard tothe admis- 
sion of plaintiff No. 1's natural father that 
he belongs to one of the ninety-six families 
of the Kshatriyas, Iam not prepared to 
differ -from the view of the lower Court 
that the family of Himbirrao is, on the evi- 
dence inthis case, shown tosbe a Kshat- 
tiya family. The inference of the lower 
Court is supported by the decision (Ex. 
143) in cross-appeala Nos. 619 and 12 of 
1884, of the District Court of Ratnagiri, 
in which it was held that the Surve family 
belonging to the higher Maratha communi- 
ty were Kshatriyas. The case came up to 
the High Court in Second Appeal No. 404 
of 1885, and although the correctness of the 
finding, that the parties were to be regard- 
edas Kshatriyas for the purposes of general 


. Hindu Law of adoption, was not ques- 


tioned, the case was remanded for a finding 
as to whether a special custom permitting 
the adoption of adaughter’s son existed in 
the custe. 

It would, therefore, follow that as Hambir- 
rao was a Kshatriya,the adoption of plaint- 
iff No. 1 would be invalid unless a special 


‘custom permitting the adoption was prov- 


ed : See Gopal Narhar Safray v. Hanmanta 
Ganesh Safray (14), Ramchandra v. Gopal 
(15), Yamnava Govind Appaji v. Laxman 
Bhimrao (16) and Bhagwan Singh v. Bhag- 
wan Singh (2). Onthe special custom set 
up inthis case there is the evidence of 
Aba (Ex, 97), Ramrao (Ex. 100)and Govinda 
(Ex. 106) alleging that there is a custom 
in thecommunity of adopting daughter's 
son and sister's son. The instances are 
recent ones, one of eight or ten years ago 
and the other of seven or eight years ago. 
The evidence on this point is not, therefore, 
conclusive and is not sufficient to prove any 
special custom. A custom at variance with 
the ordinary rules of succession in the com- 
munity to which the parties belong should 
be established by clear and unambiguous 
evidence [Vide Mahomed [brahjm Rowther 


(1a) 3 B-278, 
(15) 32 B. 619; 10 Bom. L, R. 948. 
(16) 16 Ind. Cas. 180; 36 B. 533; 14 Bom, L, R. 543, 
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v. Ibrahim Rowther (17)]. In Ramalakshmi 
Ammal v. Sivanantha Perumal Sethurayar 
(18) it is laid down (page 585*) : 

“Tt is of the essence of special usages, 
modifying the ordinary law of succession 
that they should beancient and invariable: 
and itis further essential that they should 
be established to be so by clear and unam- 
biguous evidence. It isonly by means of 
such evidence that the Courts can be as- 
sured of- their existence, and that they 
possess the conditions of antiquity and cer- 
tainty on which alone their legal title to 
recognition depends.” | 

In Parshotam v. Venichand (19) a pre- 
sumption was drawn in favour of the an- 
tiquity of a custom, of which instances 

“extending over a period of about thirty 
years were forthcoming. The plaintiff No. 
1 was, on his application, Ex. 136, granted 
nearly a six weeks’ adjournment for ad- 
ducing evidence to prove the alleged cus- 
tom, but noevidence was produced: see 


the Purshis (Ex. 137), The evidence ad- ` 


duced on the point as to the special custom 
falls short of the standard of proof which 
is necessary to sustain an ancient and 
valid custom. I think, therefore, the view 
of the lower Court that Hambirrao was a 
*Kehatriya and not a Shudra, and the adop- 
tion of asister’s son is not valid as the al- 
leged custom is not proved, is correct. I 
would, therefore, dismiss the appeal with 


oe Appeal dismissed. 


(17) 67 Ind. Cas. 115; 24 Bom. L, R. 944; 30 M. L. 


mp. 93: 26.0. W. N. 793; 45 AL 308; 43 M. L. J. 69; 36 
O L.J. 64; (1922) M. W. N.470; A.I R. 1922 P. C. 
j; “119 (P. C). 

m a 552; 12 B. L, R. 396; 


M. A. 570; 17 W. R. 
o SE P. O J. 603:3 Sar. P. O.J. 108; 20 E. R. 


PG 61 Ind, Cas. 492; 23 Bom, L. R. 227 at p. 237; 45 
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owned by same landlord and selling same articles, 
whether market — Establishing and keeping open market’, 
meaning of—Fruits, whether articles of human 
food. 

4 A mere collection of shops, though owned by the 
same landlord and dealing with the same articles 
would not constitute a private market within the 
meaning of the Oity of Bombay Municipal Act, 
unless the owner has control over the actions of 
the shop-keepers and the right to compel them to 
sell particular commodities and at particular hours. 


[p. 508, col. 1.] 
Fruits are articles of human food within the scope 
of s. 402 (2) of the City of Bombay Municipal Act, - 


102104. 

Establishing and keeping open a private market 
imports certain control on the buying and selling 
conducted in the market. A person who merely lets 
a row of shops to different tenants without any such 
control is not guilty of establishing and keeping 
open a private market within the meaning of s. 403 
(D) (a) of the said Act. [p. 508, cols, 1 & 2.] h 

Oriminal reference made by the Presi- 
dency Magistrate, Second Court, Bombay. 

Mr. N. H. Coyajee (with him Messrs, 
Crawford, Bayley & Co.),for the Munici- 
pality, | . 

Mr. Binning, (with him Messrs, Little & 
Co.), for the Accused. 


JUDGMENT. 

Patkar, d.—In this case the accused 
on February 11, 1927, submitted plans 
to the Municipal Commissioner to erect 
a structure designed to be let a3 small 
shops on the side of the compound of 
his building along Balaram Street. The 
plans were approved by the Municipality 
and the structure was erected in compli- 
ance with the Municipal requirements, 
The structure consists of blocks abutting 
on Balaram Street. The shops are let to 
tenants on monthly rental varying from 
Rs. 20 to Rs. 35. There is no inter-com- 
munication between the shops. Hach ten- 
ant is independent of the'other. The blocks 
were divided into sixteen shops. One 
tenant sold flowers, another sold toys and 
the rest of the tenants sold fruits of 
various kinds. The shops looked like 
stalls or booths. Thecustomers purchas- 
ed the goods standing on the pavement 
of the road and had noright to enter the 
shops, The fruits left unsold were kept 
in the shop overnight and the shutters were 
padlocked. 

The accused was charged under s. 402, 
el. (2), for establishing a new private 
market forthe sale of articles of human 
food without the sanction of the Commis- 
sioner under s. 403, cl. (1) (a) for keeping 
open a private market without a licenses 
granted by the Commissioner, and under 
8. 471 of the City of Bombay Municipal 
Act: III of 1888. 


113 I, O. 1928 


The Presidency Magistrate, Second Court 
has, under s. 432 of the Criminal Procedure 
Code, referred for the opinion of the High 
Court the following questions:— 

“(1) Whether the shops and user con- 
stitute private market within the mean- 
ing of ss. 402 and 403? 

(2) Whether fruits are articles of human 
food within the scope of s, 402? 

(3) Whether the owner is liable to the 
penalty prescribed in s. 471 upon the ad- 
mitted factsof the case?” 

The first question, therefore, is whether 
the row of shops constructed by the aceus- 
ed falls within the expression “private 
market” under s. 402, el. (2) and s. 403, 
cl. (1) (a), of the City of Bombay Munici- 
pal Act. There is no-definition of the word 
“market” in the Act or in the Bombay 
General Clauses Act. The Municipal Act, 
by s. 398, classifies markets into Munici- 
pal and private markets. Section 399 rə- 
fers to a building or land which may be 
acquired by the Municipality for the pur- 
pose of establishing anew Municipal market 
and authorizes the Commissioner to build 
and maintain such Municipal markets and 
such stalls, shops, sheds, pens and other 
buildings or convéniences for the use of 
the persons carrying on trade or business 
in, or frequenting, such Municipal markets. 
Section 402 prohibits a person from establish- 
ing a new market for the sale of things 
specifiedincl, (2) of s; 42 ands, 403 prohibits 
a person from keeping open a private mar- 
ket without a license from the Commis- 
sioner. Section 405 authorizes the Com- 
missioner to require the owner, farmer or 
occupier of any private market to comply 
with the requirements mentioned in the 
section, and s. 406 empowers the Commis- 
sioner to make regulations for sanitation 
in any market-building. Section 410 pro- 
hibits the sale of meat or fish intended 
for human food, but does not prohibit 
the sale of fruit, in any place other than 


a Municipal or private market. In the ab- 
sence of any definition in the Municipal 
Act, it is difficult from the above- 


mentioned ssctions to form any definite 
idea as to the meaning of a private 
market though a general description ofa 
market may be inferred from them. 
Reference was made on behalf of the 
prosecution to Halsbury’s Laws of England, 
Volume XX, page4. The Common Law 
definition of a market involves a franchise 
conferring the right to hold a concourse 
of buyers and sellers and is inapplicable 
to the private market referred to in the 
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sections under consideration. Reference 
was also made to several dictionaries as to 
the meaning of the word market” which 
according to the prosecution, would signi- 
fy a concourse or gathering of buyers and 
sellers ora definite place where traders 
who are retail sellers of a specific class 
of commodity or commodities are in the 
habit of awaiting buyers every day in 
shops or stalls. Reference was also made 
to the definition ofa market in the Oalcutta 
Municipal Act II of 1899 as including 
“any place where persons periodically as- 
semble for the sale of meat, fish, fruit, ve- 
getable or live stock.” 

It is urged, on the other hand, on behalf 
of the accused that the shops are separat- 
ed from each other, that the owner of 
one shop has no right to go to another 
shop, and there is complete absence of 
control by theaceused on the actions of 
the shop-keepers. The accused let his 
shops to several persons and most of 
them chose to use those shops for gale 
of fruit. One shop-keeper sells flowers 
and another sells toys. It is urged on 
behalf of the accused that no control can 
be exercised by the accused over the 
several shop-keepers and he had not made 
it a condition of letting the shops that 
they should be used for the sale of fruit, 
Reference was also made to the definition 
of ‘market’ given by Jevons in The En- 
cycloroe lia Britan nica, Volume XVII, page 
731 (13th Edition) as “any body of persons 
who are in intimate business relations, and 
carry on extensive transactionsin any com- 
modity."’ 

In Inre the petition of Raja Paba Khoji (1) 
it was held that selling vegetables on the 
ota of a house was not using the ota “ag 
a market” within the meaning of s. 66 
of the Municipal Act (Bombay) VI of 
1873. In Queen Empress v. Magan Har 
jivan (2) it was held that the shop used 
by the accused for the sale of their own 
commodities was not a “market” within 
the meaning of s. 66 of Bombay Act 
VI of 1873. West, J., in considering the 
question relied on the case of Mayor 
of Manchester v. Lyons (3) and referring 
to other cases adopted the view that the 
mere selling in a private shop, not with- 
in the limits of a market place, market- 
able articles on market days was not an 
injury to the market in point of law. This 
view was followed by the Madras High 


1) 9 B. 272. 
2) 11 B. 106. 
(3) (1882) 22 Oh. D. 287; 47 L. T. 677. 
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Court in Queen-EHmpress v. Baodur Bhai (4). 
It would, therefore, follow that a single 
shop selling fruit would not constitute a 
market. Does a row of shops dealing in 
the same commodity, i. e., fruit, constitute 
a market? In Bombay, there are several 
rows of shops dealing in the same commod- 
ity and owned by the same individual. 
Such a row of shops would hardly constitute 
a private market unless the owner had 
control over the actions of the shop-keepers 
and the right to compel the shop-keepers to 
sella particular commodity at particular 
hours. It has not been suggested that in 
this case. the accused had bargained with 
the several tenants that they should sell 
fruit. Theshop-keepers are monthly ten- 
ants and are not bound to sell a particular 
commodity, nor are they bound to keep the 
shops open at stated hours, The public 
have no access to the interior of the shops. 
In Stroud’s Judicial Dictionary, a market 
is defined as “a public time and appointed 
‘plaza of buying and selling; {also purchase 
and sale." 
~ The structure of the accused, therefore, is 
nothing more thana collection of shops, 
and does not, in my opinion, constitute a 
private market. 

It is not, therefore, necessary to consider 
questions Nos. 2 and 3, but as they 
have been referred to usfor our opinion we 
record our opinion. 

The second question is whether fruits 
are articles of human food within the scope 
of 5.402. The learned Magistrate is very 
doubtful as to whether fruits are articles 
of human food within the scope of s. 482, 
el. (2). Section 414 would suggest that 
fruitis an article which is intended for 
human food. It was not disputed on 
behalf of the accused that fruit is an article 
of human food, and that if the row of shops 
constitutes a market, it would fall within 
el. (2) of s. 402, 


The third question is whether the accused 
has established a new private market or 
has kept open a private market. Estab- 
lishing and keeping open a private market 
would import certain control on the buying 
and selling conducted in the private market, 
A person establishing a market would pre- 
sumably have the right of stopping the 
vendor from bringing goods to the build- 
ing or the open place for the purpose of 
sale, and the right of preventing the 
concourse of buyers from having access to 
it for the purchase of the goods. The 


(4) 10 M. 216; 1 Weir 741, 
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accused in the present case has absolutely 
no control over the buying and selling 
conducted in theseshops. One of the 
shop-keepers sells toys and another flowers. 
They may keep their shops open or closed, 
I am, therefore, of epinion that even ifthe 
point is stretched in favour of the Munici- ` 
pality and the row of shops is considered 
to constitute a private market, though I 
hold that it is not’ a private market, the 
accused is not guilty of establishing or of 
keeping open a private market, 

My answer, therefore, to the first and the 
third question is in the negative and to the 
second question is in the affirmative. 

We make no order as to costs, 


Murphy, J.—The main point arising 
out of the reference is the meaning to be 
attached to the expression ‘private market’ 
as used in ss, 402 (2) and 403 (1) of the 
Oity of Bombay Municipal Act; but the 
distinction between a Municipal and a 
private market is not disputed, and the 
actual point for decision is the meaning to 
beassigned to the word ‘market.’ There is 
no definition of the word in the Act in 
which it is used, or in the Bombay General 
‘Clauses Act, and we must consequently 
fall back on the ordinary or accepted 
signification of the word, and on what is to 
be derived as to the sense in which it is 
used, from the context in whichit is to be 
found, in the Act in question. 

The Common Law requisites of a market 
involves a franchise, and arose out of 
historical facts different from those of 
Bombay, and the definitions of a market in 
English Law and casesare of little or no help 
in arriving at a conclusion, 


The ordinary meaning of the word 
‘market’ is that of a concourse of buyers 
and sellers occurring periodically at a 
certain spot, for. the purpose of retail trade; 
but the word is used in many senses, and a 
market may be held in a building, or. 
enclosure, or in the open, as in a market 
place, and the concourse may occur daily 
or weekly and be held for the purpose of ` 
buying or selling any kind of article. The 
meaning ofthe word given in the standard 
dictionaries to which we have been referred 
consequently varies, and the result seems to 
be thata market is one of those events 
which, owing to the variety in the instances, 
is incapable of definition in the true sense 
of that word, that is, by the characteristic 
or crucial mark common to all the instances, 
and that, itis a thing which can only be 
described. 
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There are references to markets in ss, 398 
to 410. Section 399 refers to stalls, shops, 
sheds, pens, and other buildings, as inci- 
dents ofa market and s. 401 prohibits the 
sale of any animal or article in a market 
without the Commissioner's license; while 
in s. 402 (2) the sale of animals to be used 
for human food, or any other article intended 
for such use, is likewise prohibited unless 
the seller has a license for the market. 
Section 406 gives the Municipal Oommis- 
sioner powers to make rules.for the regula- 
tion of markets, and ss. 407 and 408 refer 
to the levy of stallages in Municipal markets, 
while s. 409 gives power to expel from such 
markets persons who contravene the terms 
of their licenses. Ing. 410 isto befound a 
prohibition of the sale of any four-footed 
animal, meat and fish for food, in any place 
except in a Municipal or private market, 


These references appear to contemplate a 
building or place set apart for the pupose 
of a collection of shops or stalls, dealing in 
a particular commodity or class of com- 
modity, where the public is expected to 
come fairly regularly to purchase such 
commodities; and some corporate character 
and common regulation of the sellers at such 
places the control inthe ease of Municipal 
markets being vested in the Commissioner, 
and in the case of private markets in tha 
licensee. At least, this isthe most general 
description which I can extract from the 
sections in question. 

The answer to the reference, therefore, 
almost resolves itself into the question, 
whether the row of shops which has been 
challenged as a market has sufficient re- 
semblances to the Municipal or private 
markets in the city, and the meaning of 
the word in its usual sense, to justify the 


conclusion that it is an instance falling in 
the same class, 


The facts are stated in the learned Pre- 
sidency Magistrate's order. 

The building consists of a row of sixteen 
shops or stalls, rented to tenants at 
Rs, 20-35 according to size. Atthe dateof 
the reference, one of the tenantssold flowers 
and a second toys. The remainder sald 
fruit ofdifferent kinds. There is no room 
for customers in the shops in whichthe 
shopman sits on a plinth withhis wares 
arpund him, and deals with his customers 
as they stand on the foot-path. The 
shops are open from7 to 104, m. and 
again from 3 to 8p. m, The shops are 
closed by means of shutters which are 
padlocked at night. 
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The only common tie among the tenants 
is that they have the same landlord, and 
that fourteen of the sixteen deal in similar 
wares. 

The resemblances between this row of 
shops and a private or Municipal market 
are, that all the shops are owned by the 
same landlord, and again the similarity of 
the articles they deal in. 

But neither of these characteristics seems 
decisive in converting the row of shops 
into a private market, for I suppose it is 
not unusual for a row of shops to be owned 
by a single landlord, and the circumstance 
of shops in which similar articles are 
sold being found in groups, is one which 
is common in Bombay city, as was admitted 
in the argument atthe Bar. Yet none of 
these groups of shops, though they may 
be referred to casually as “the cloth 
market,” or the “silk market,” has 
ever been held technically to constitute a 
“market.” 

The decisive fact, at any rate, the only 
one which I can find in the Act, seems to me 
to be contained in s, 410. This section 
provides that: 

“(1) Except as hereinafter provided, no 
person shall, without a license from the 
Commissioner, sell or expose for sale any 
four-footed animal, or any meat or fish 
intended for human food, in any place 
other than a Municipal or private market: 

Provided that nothing in sub-s, (1) 
shall apply to fresh fish sold from or 
exposed for sale in, a vessel in which it 
has been ‘brought direct to the seashore 
after being caught at sea.” 

It would seem to follow from this section 
that a group of shops selling such com- 
modities would constitute a private 
market. Since the sale of such articles is 
forbidden in any place which is nota 
market, either private or Municipal; but 
fruit is not one of the commodities specified 
in the section. 

Sections 414 and 415 further provide for 
inspection by the Commissioner of certain 
articles including fruit exposed for, or 
hawked about for sale; and for their 
seizure. when unwholesome, and appear to 
contemplate the sale at any rate of fruit, 
otherwise than in a market. 

Considering the ordinary meaning of the 
word “market”, and the context in which 
the expression is used in the Act, I think 
that something more is meant than a 
collection of shops dealing in the same 
or similar articlesand owned by the same 
landlord, which are the only grounds 
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on which it is urged that this particular 
case should be held to be a “market.” 

In my opinion, therefore, the answer to 
the first pointin the reference should be, 
that the structure and row of shops in 
question do not constitute a private 
market within the meaning of ss. 402 (2) 
and 403 (1) (a) of the Bombay City 
Municipal Act. It is unnecessary to record 
a finding on the remaining points of 
the reference; but if one is desired, I 
agree in the findings on these two 
points come to by my learned brother 
Patkar, J. 

A. Answer accordingly. 


BOMBAY HIGH COURT. 
OgiminaL Review No. 213 oF 1928. 
September 11, 1928. 
Present :— Mr. Justice Mirza and 

Mr. Justice Baker. 
HIRU SATUA DESLA—Acousnp 
versus 
EMPEROR—Opposirs PARTY, 


Criminal Procedure Code (Act V of 1898), s. 43— 
Ditty to give information of sudden deaths—Liability 


wners or occupiers of houses. 
the duty inposèd by s. 45 of the Criminal Pro- 
cedure Code, of giving informationof occurrence of 
sudden unnatural deaths is cast only on owners or 
occupiers of land and should not be extended to 


owners or occupiers of houses. 

Queen-Empress v. Achutha (1), followed. 

Oriminal review against an order of the 
Magistrate, First Olass, at Shahapur. 

JUDGMENT. 

Mirza, Jd.—The accused has been 
convicted by the First Olass Magistrate of 
Shahapur of an offence under s. 176, Indian 
Penal Code, and released after admonition 
as contemplated under s. 562 (1A) of tha 
-Oriminal Procedure Code, The accused is 
the head of a joint family. A daughter-in- 
law of his who resided with him in the 
family-house committed suicide by throw- 
ing herself into a well situated in the 
compound of the house. Unders. 45 (1), 
Griminal Procedure Code, every owner or 
occupier of land has forthwith to com- 
municate to the nearest Magistrate or to the 
officer-in-charge of thenearest PoliceStation, 
whichever is the nearer, any information 
which he may possess respecting the 
occurrence of any sudden or unnatural 
death. The accused was convicted because 
he failed to give such information regard- 
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ing the unnatural death of his daughter-in- 
aw. 

The accused must be regarded as the 
owner of the house and not the owner of the 
land within the meaning of s, 45 of the 
Criminal Procedure Code. In Queen- 
Empress v. Achutha (1) it was held that the 
duty of giving such information is cast only 
on the owner of land, and is not to be extend- 
ed to the owner of a house. Itis clear that 
8.45 of the Oriminal Procedure Code is not 
intended to be punitive in itself, but to 
facilitate information as to the commission 
of an offence, and thereby to facilitate steps 
being taken in the investigation of the 
same. The section speaks of the owner or 
occupier of land, but not ofa house. Where 
there are houses it is expected that the place 
would be populous and the Police would 
somehow get the information. In cases of 
land in the Mofussil there are not- always 
enough Policemen available in the locality, 
Hence it is necessary that the owner or 
occupier of the land should give such 
information to them. Under the cir- 
cumstances we are of opinion thats. 45 of 
the Oriminal Procedure Code should not be 
extended so as fo include owners or occu- 
piers of houses. We set aside the convic- 
tion. 

Baker, J.—I agree. Fora conviction 
under s. 176. it must be shown that the 
accused is legally bound to giva any 
notice or to furnish information on any 
subject to a public servant. In the 
present case there is no finding by the 
Magistrate that the accused was the 
occupier of land. It has been held by the 
Madras High Court in Queen-Empress v. 
Achutha(1) that no obligation under s. 45 
ofthe Oriminal Procedure Code attaches to 
the occupant of a house ina village. The 
suicide of the accused’s daughter-in-law 
amounts to an unnatural death within the 
meaning of s. 45 (1) (d) of the Code of 
Oriminal Procedure, and, therefore, any 
person who falls within the definition in 
Fr section would be bound to give notice 
of it. 
finding that the accused is the owner or 
occupier of land, or otherwise falls within 
the class of persons mentioned at the com- 
mencement of that section, s, 45 willhave 
no application. I agree, therefore, that the 
conviction should be set aside. 

A. Conviction set aside, 

(1) 12 M. 92; 1 Weir 102, 


But, inthe absence of any distinct ` 


» 
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BOMBAY HIGH COURT. 
First Oivit APPHALS Nos. 206 anv 222 oF 1926. 
March 19, 1928. 

Present :—Mr, Justice Patkar and 
Mr. Justice Baker. 
HIRAOHAND SUCOCARAM GANDHY 
AND OTHERS—PLAINTIFFS—APPELLANTS 

f versus 
G. I. P. RAILWAY COMPANY 


—DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 26, 80— 
Railways Act (IX of 1890), ss. 77, 140--Suit against 
State Railway—Secretary of State, whether necessary 
party—Notice under s. 80, Civil Procedure Code, 
necessity of—Notice under s. 77, Railways Act, whe- 
ther dispenses with notice under s. 80, Civil Procedure 
Code—Suit instituted in subordinate Court—Assump- 
tion of Railway by Government—Return of plaint— 
Representation in District Court—Maintainability of 
suit without notice under s. 80, Civil Procedure Code— 
Return of plaint, effect of. 

Whena plaint is returned for presentation to the 
proper Court and is in fact presented to the Gourt 

awing jurisdiction, it cannot be said that the pre- 

vious suit instituted ina Court having no jurisdic- 
tion is continued inthe Court which had juris- 
diction to try the suit. There is a fresh institution in 
enh ae under s. 26, Oivil Procedure Code. [p. 512, 
col. 1. a 

Hedlot Khasia v. Karan Khasiani (3) and Bimala 
Prosad Mukerji v. Lal Moni Devi (4), relied on. 

A suit against a State Railway must be instituted 
against the Secretary of State for Indiain Council, 
and cannot be instituted without a notice under 
s. 80 of the Civil Procedure Code, [p. 512, col. 2.] 

Peninsular & Oriental Steam Navigation Co. v. 
Secretary of State for India (6), Sukhanand Shamlal 
v. Oudh and Rohilkhand Ry. (7) and Secretary of 
State for India v, Kalekhan (8), followed. 

Notice served under s.80 of the Oivil- Procedure 
Oode on the Collector within six months, may be 
considered to be a good notice under s. 77 to the 
Railway Administration by virtue of the extended 
definition of Railway Administration including the 
Government under s. 3, cl. (6). The notice, kow- 
ever, to be served under s. 140 of the Indian 
-Railways Act on the manager of a Railway ad 
ministered by the Government isa notice required 
or authorized by the Indian Railways Act to be 
served ona Railway Administration and would nob 
be asubstitute for a notice necessary to be given 
before institution of a suit against the Secretary of 
State under s. 80 of the Qivil Procedure Oode. [p. 
514, col. 1.] 

Where a suit against a Railway Company was 
instituted in a Subordinate Judge’s Court, and as 
the Government took over the management of the 
Railway pending the suit, the plaint was returned 
for representation and was represented in a District 


Court: 

Held, (1) that the suitin the District Court could 
not be regarded as a continuation of the suit in 
the Subordinate Court so as to dispense with notice 
under s. 80, Civil Procedure Code; [p. 511, col. 2.] 


(2) that notice issued tothe Railway under a. 77 
of the Railways Act did not dispense with the neces- 
sity of a notice under s. 80 of the Code; [p. 513, col. 


(3) that the suit was not maintainable asthe plaint= 
iff had not issued a notice under s. 80 of the Code 
betore the representation of the plaint in the District 

Oourt. [p. 514, col. 1.] 
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First appeals from the decision of the 
First Olass Subordinate* Judge, Sholapur, 
in Civil Suits Nos, 11 and 4of 1925. 

fegsrs. G. S. Mulgaonkar and G. B. 
Chitale, for the Appellants. 

Mr. B. K. Desai, (with him Messrs, Little 
& Co.) for the Respondents. 

JUDGMENT. 

Patkar, J.—These appeals arise out of 
two suits brought against the G.I.P. 
Railway in the Court of the First Class 
Subordinate Judge at Sholapur on March 
10,1925, and June 29, 1925, respectively. 
On July 1, 1925, the G. I. P. Railway 
became a State managed Railway, and in 
September 1925, the learned First Class* 
Subordinate Judge returned the plaints 
for presentation to the proper Court, on the 
ground that the Secretary of State for 
India in Council being joined as a party 
to the suits, he had no jurisdiction to try 
the suits. The plaints were presented to 
the District Court and numbered as Suits 
Nos. 4 and 11 of 1925. 

The learned District Judge raised a 
preliminary issue: “whether the suit is bad 
for want of notice under s. 80 of the Civil 
Procsdure Oode,” and found on the issue 
in the affirmative and rejected the plaints. 

Itis urged on behalf of the appellants that 
s. 80 ef the Civil Procedure Code has not 
been properly construed, that the suits 
were already instituted in the First Class 
Subordinate Judge’s Court, that the suits 
in the District Court were merely continu- 
ations of those suits and, therefore, no 
notice under s. 80o0f the Oivil Procedure 
Code was necessary, and that the notice 
given under s. 140 ofthe Indian Railways 
Act was asufficient notice. In support of the 
contention that the suit in the District 
Court was a continuation of the previous 
suit, reliance is placed on O. XXII, r. 10 of 
the Civil Procedure Oode, and the decision 
in Chunni Lal v. Abdul Ali Khan (1). If 
the plaints had not been returned by the 
First Class Subordinate Judge for presenta- 
tion to the proper Court and thesuits had 
been tried by the First Class Subordinate 
Judge, it could have been said that the 
suits were continued against the Secretary 
of State, who was added asa party, under 
O. XXII, r. 10. Jurisdiction is now given 
to the Subordinate Judge to try suits 
against State managed Railway Companies 
by Bombay Act Vi of 1926, but in the 
present case the plaints were returned for 
presentation to the proper Court before 
Bombay Act VI of 1926 came into force, 

(1) 23 A. 331 at p. 335. 
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Under s. 32 of Bombay Civil Courts Act, 
XIV of 1869, the’First Class Subordinate 
Judge had no jurisdiction totry a suit in 

. Which the Government was a party. See 
Secretary of State for India v, Narsibhai 
Dadabhai (2). The First Class Subordinate 
Judge was, therefore, justified in returning 
the plaints for presentation tothe District 
Court under O. VII,r.10. When a plaint 
is returned for presentation to the proper 
Court and is in fact presented to the Oourt 
having jurisdiction, it cannot besaid that 
the previous suit instituted in a Court 
having-no jurisdiction was continued in the 
Court which had jurisdiction to try the 
“suit. Unders. 26 of the Oivil Procedure 
Code “every suit shall be instituted by the 
presentation of a plaint or in such other 
manner as may be prescribed.” Under 
O. IV, r, 1, “every suit shall be instituted, 
by presenting a plaint to the Court or such 
officer as it appoints in this behalf,” 
and under 1.2 “the Court shall cause 
the particulars of every suit to be entered 
in a book to be kept for the 
purpose and called the register of civil suits. 
Such entries shall be numbered in 
every year according to the order in which 
the plaints are admitted”, On presenta- 
tion of the plaints in the District Oourt, 
the suits were entered in the register of 
civil suits of the District Court. The 
presentation, therefore, of the plaints in 
the District Court was an institution of 
the suits under s.26 and the provisions 
of O,IV of the Oivil Procedure Code, 
Under s. 14 of the Indian Limitation Act, 
the time occupied in prosecuting the pre- 
vious suits shall be excluded in comput- 
ing the period of limitation for the fresh 
suits instituted in the District Oourt. In 
Hedlot Khasia v. Karan Khasiani (8) it 
was held that the combined effect of s. 57 
of the old Oivil Procedure Code (corres- 
ponding to O. VU, r. 10), ands. 14 of the 
Indian ‘Limitation Act was that when the 
plaint was returned to be presented in 
a Court of competent jurisdiction, the suit 


was tobe considered as instituted on the - 


date of such presentation, and the plaintiff 
should amend the plaint soas to include 
all intermediate transactions between the 
date of the first presentation and the date 
of the presentation to the competent Oourt. 
To the same effect are the decisions in 
the cases of Bimala Prosad Mukerji v. 


(2) 17 Ind. Oas. 241; 25 Bom. L. R. 992 at pp, 1002, 
1004; A. I. R. 1924 Bom. 65, 48 B. 43, 
(3) 13 Ind, Oas, 377; 15 O, L, J. 241, 
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Lal Moni Devi (4) and Mira Mohideen Row- 
ther v, Nallapesumal Pillai (5). l 

The next question is whether a suit 
against a State Railway must'ba brought 
against the Secretary of State for Indiain 
Council. Unders. 3, él. (6), ofthe Indian 
Railways Act, ‘Railway Administration’ in- 
cludes the Government, and the Secretary 
of State being the proprietor of fhe Rail- 
way, the suit must be brought against the 
Sécretary of State for India in Council 
under s, 79 of -the Oivil Procedure Oode,: 
and the revenues of tha Government of 
India would be liable to pay the damages, 
awarded to the plaintiff and the suit would 
lie against the Secretary of State under 
s. 32, cl. (2) of the Government of India 
Act, 1915. See: Peninsular & Oriental 
Steam Navigation Co. v. Secretary of State- 
for India (6). Weagree with the view of. 
Fawcett, J., in Sukhanand Shamlal v. Oudh 
and Rohilkhand Ry.! (7) that asuit against 
a State Railway must be brought against 
thé Secretary of State for India in Council. 
' The suits having been instituted against’ 
the Secretary of State for India in: Council, 
it would follow that a notice under s. 80 of 
the Civil Procedure Code would be neces- 
sary before the institution of the suits, 
The words of s. 80 of the Oivil Procedure 
Code countenance no distinction based 
only on the class or character of the suit 
filed against the Secretary of State. See 
Secretary of State for India v. Kalekhan (8), 
Secretary of State for India v. Ghulam Ra sul 
(9), Secretary of State for India v. Rajlucki 
Debi (10), In Bhagchand Dagdusa Gujrathi 
(11) their Lordships of the Privy Council 
observe (page 1242*) :— . 

“The Act, albeit a Procedure Code, must ` 
be read in accordance with the natural 
meaning of its words. Section 80 is express, 
explicit and mandatory, and it.admits of no 
implications or exceptions. A suitin which 


H a Ind. Oas. 862; 300, W. N.90; A.L R.1926. 
al. 399. : 

(5) 12 Ind. Oas. 68; 21 M, L. J.-1000; 10 M. L, T., 254; 
(1911) 2 M. W. N, 231; 36 M, 131; 
- (6) 5B..H..O. R. App. lat pp. 12,13. - 

(7) 80 Ind. Cas. 531; 48 B. 297; 26 Bom. L, R. 71; 
A. I, R. 1924 Bom. 306. * ' 

(8) 16 Ind. Cas. 947; 37 M. 113; (1912) M, W. N. 786; 
23 M. L. J. 181; 12 M. L. T: 224, 
b Oat Ind. Cas, 535; 40 B. 392 at p. 396; 18 Bom. L. 


. (10) 250. 239. l 
(11) 104 Ind, Cas. 257; 29 Bom. L. R. 1227; 53 M. is, 

J.81; A. I R.'1927 P. 0.176; 25 A. L. J. 64l; (1927) 

M. W.N. 561; 46 C. D. J. 76; 1 Luck. Cas. 291; 51 

Dor 32 ©. W. N.61; 26 L, W. 809; 54 I, A. 338- 
*Pago of 29 Bom, L, R.,—[Ed.]. 
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inter alia an injunction is prayed is still ‘a 
suit’ within the words of thesection, and toread 
any qualification into it is an encroachment 
on ‘the function of legislation, Oonsidering 
how long these and similar words have been 
read throughout most of the Courts in India 
in their literal sense, it is reasonable to 
suppose that the section has not been found 
to work injustice, but, if this is not so, it 


- isa matler tobe rectified by an amending 
Act, Their Lordships think that this 
reasoning is right. To argue, as.the ap- 


pellants did, that the plaintiffs bad a right 
urgently calling for a remedy, while s. 80 
18 a mere procedure, is fallacious, for s. 
80 imposes a statutory and unqualified obli- 
gation upon the Court.” 

It is, therefore, clear that notice under 
s. 80 of the Civil Procedure Code is neces- 
sary. This view is consistent with the deci- 
sion in Madkavrar Anandrav v. Collector of 
Kolaba ( 12) and Maharana’ Shri Fatesingjt 
Jasvatsingji v. Amod Municipality (13). 
“There was nothing to prevent the plaintiffs 
from giving notice under s, 80 before pre- 
senting the plaints in the District Court, 
and under s. 15, cl. (2), of the Indian 
Limitation Act, they could have done so 
without any difficulty with regard to limita- 


tion. ~ 
It is‘urged, however, that the notice given 
under 88. 77 and 140 of the Indian Railways 
Act 18 quite sufficient and that notice under 
8, 80-is unnecessary and-.can be dispensed 
yi Under s. 77 of the Indian Railways 
e — 
“A person shall not be entitled to a 


: refund of an overcharge in respect of ani- 


mals or goods carried by Railway or to 
compensation for the loss, destruction or 
deterioration of animals or goods delivered 
to be so carried, unless his claim to the 
refund or compensation has been preferred 
in writing by him or on his behalf to the 
‘Railway Administration within six months 
from the date of the delivery of the animals 
or goods for carriage by Railway.” 


. Under s. 3, cl. (6),. “ Railway Adm- 
inistration ' inthe case ofa Railway ad- 
ministered by the Government means the 
manager of the Railway and includes the 
Government, and unders. 140 of the Act 
a notice required to be served on a Railway 
‘Administration may be served, in the case 
of a Railway administered by the Govern- 
ment, on the manager of the Railway. It 


would, therefore, follow that a notice of 


12) (1890) P. J. 156, 
~ (13) (1896) P. J, 129, 


3 
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claim to recover refund of compensation 
specified ins. 77 may be served by virtue 
of s.3, cl. (6),on Government within six 
months as required by s.77, and under 8. 
140 may be served.on the Manager of a 
Railway administered by Government. 
The notice soserved on the Manager of 
the Railway administered by Government 
would not ‘dispense with the necessity of a 
notice necessary under s.80 of the Civil 
Procedure Code, though notice given to 


‘Government within six months may be a 
good notice, as Railway Administration in- 


cludes Government under s. 3, cl. (6). 
Notice under s. 140 isan alternative pro- 
cedure by which anotice may be served on 
the Railway Administration by serving it 
on the manager of a Railway administered 
by Government. In Secretary of State for 


„India v. Dipchand Poddar (14) notices were 


served onthe Traffic Superintendent and 


the District Oollector under s.80 of the 


Civil Procedure Code before the institution 
of the suit. The notice that was given to 
the Government was not served on the 
Collector within six months from the date 
-of the delivery of: the goods, and the notice 
which was served within six-months was a 
notice not to the manager but to the Traffic 
Superintendent. It was held that as the 
‘notice served on the Government was not 
served within six months and that as the 
notice served within- six months was not a 
notice tothe Manager but to the Traffic 
Superintendent who was not the Manager's 
agent, the notice was not a proper notice 
to the Railway Administration within the 
meaning ofs. 77 of the Indian Railways 
‘Act. In Radha Shyam Basak v. Secretary 
of State for India (15) notice was served 
upon the Government through the Collector 
within six months, and it was held suffici- 
ent to meet the requirements of 8.77 of the 
Indian Railways Act. Ohatterjee, J., ob- 
serves (page 22*):— 

“ i thinks. 140 has not the effect of cut- 
ting down the connotation of the words 
Railway Administration as contained in e, 
3 (5). It only provides for the convenience 
of the party aggrieved that if he wants to 
serve the notice on the Manager of the State 
Railway or the Agent of the Railway Com- 
pany he must do so in one of the ways 
mentioned there. Ifthe party chooses to 
give notice to the Government or the Native 
State orthe Railway Company there is 


14) 24 O. 306. 
fis 34 Ind. Cas. 130; 44 0,16; 23C. L. J. 547; 20 
0. W, N. 790. - . | 
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nothing in the Acb to prevent his doing 
80; the latter alternative may enhance his 
trouble, but it“ cannot 
Tights.” 

Notice served under s. 80 of the Civil 
Procedure Code on the Collector within six 
months, may be considered to bea good 
notice under s. 77 to the Railway Adminis- 
tration by virtue of the extended definition 
of Railway Administration including the 
Government under s. 3, cl. (6). Thenotice, 
however, to be served under s.140 of the 
Indian Railways Acton the Manager of a 
Railway administered by the Government 
is a notice required or authorized by the 
Indian Railways Act to be served on a Rail- 
way Administration and would not be a 
substitute for a notice necessary to be 
given before institution of a suit against 
the Secretary of State unders, 80 of the 
Civil Procedure Code. 


Besides, notice is necessary under s. 77 of 
the Indian Railways Act, in respect of a 
claim to the refund or compensation speci- 
fied in s: 77, and is not necessary in 
respect of other claims against the Rail- 
way Company. But a notice under s. 80 
is necessary in a suit against the Secretary 
of State whatever may be the nature and 
character of the suit. No doubt, the 


` object of giving the notice under ss, 77 


-of State an 


and 140 is to give an opportunity to the 
Railway Administration to make amends 
and settle the claim, Similarly, the object 
of the notice required by s. 80 of the Civil 
Procedure Code is to give-the Secretary 
opportunity of considering 
the legal position and to make amends or 
settle the claim if so advised without 
litigation. See Secretary of State for India 
v. Perumal Pillai (16) and Secretaryjof State 
for India v. Ghulam Rasul (9), It appears 
unnecessary that the plaintiff should give 
two notices, one to the Railway Administra- 
tion ‘in certain cases and theother to the 
Secretary of State under s. 80 of the Civil 
Procedure Code for securing the same 
object. But, it is a matter for the Legis- 
latureto consider whether, in the case 
of a suit against a Railway belonging to 
the State, it is necessary to give notice 
under s. 8Uofthe Civil Procedure Gode 
when notice of claimis given under ss. 77 


‘and 140o0f the Indian Railways Act. We 


have, however, to give effect to the wide 
language of s. 80 which does not admit 
of any exception. ` i 

We think, therefore, that the plaints were 


(16) 24 M, 279, 11 M,L J, 117, a. 
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rightly rejected in both the cases, and 
these appeals must be dismissed with costs. 
Baker, J.—These two appeals involve 
the same point. They arise out of two suits 
brought by two plaintiffs against the Great 
Indian Peninsula Railway, in onecase to re- 
cover an alleged over-charge and in the other 
case to recover damages for short delivery. 
The suits were originally filed in the Court 
of the First Olass Subordinate Judge. 
While they were pending, the G.I. P. 
Railway was taken over by Government 
on July 1, 1925, and consequently, the 
Secretary of State for India in Oouncil 
had to be added as a party, As suits against 
the Secretary of State have, under the 
Bombay Civil Courts Act, tobe brought in 


‘the District Court, the plaints were return- 


ed to the plaintiffs for presentation to the 

proper Court and were then presented to - 
the District Court of Sholapur. The defend- 

ant, the Secretary of State, took an objec- 

tion that the notice necessary unders. 80 

of the Oivil Procedure Oode had not been 

given, and both the suits were dismissed 

for want of this notice. The plaintifis 

appeal, 

It is contended that the notice as neces- 
sary under s. 77 of the Indian Railways 
Act having been given and the suit having 
been already instituted against the Railway 
Company the addition of the Secretary of 
State does not necessitate a new suit, Re- 
ference is made to O. XXII, r. 10, of 
the Oivil Procedure Code, and it is contend- 
ed that the defendant cannot take advan- 
tage of his own act. The present. suits 
were merely continuations of the suits 
before the Subordinate Court and were 
properly instituted and that defendant 
cannot take advantage of the change in his 
position. It is also contended in one of the 
suits that the Government were held tobe 
the owners of the G. I. P. -Railway as 
shown by the case of Secretary of State for 
India v. G. I. P. Ry. Co, (17) and the 
taking over of the Railway by Government 
in July 1925 did not make any difference to 
the position. As to this, it has been held 
by this Court in Sukhanand Shamlal v.Oudh 
and Rohilkhand Ry. (7) thata suit against a 
State Railway, as the, G. I. P. Railway now 
is, must be brought against the Secretary 
of State for India in Council, and under 
the Bombay Oivil Courts Actas it stood at 


. 


(17) 88 Ind. Cas. 107; 27 Bom. L. R. 810; A. I. R. 
1925 P. O. 103; 48 M. L. J. 539; (1925) M. W. N. 358; 
20, W.N 379; 49B 320; 30 O, W. N. 76; 521, A, 
167 (P.O), 
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the date of the suit a suit against the 
Secretary of State must be brought in the 
D stict Court, though this section has 
subsequently been altered by Bombay. Act 
VI of 1926 with respect to suits against the 
Railways. Thera can, therefore, be no doubt 
that it was necessary to bring the suit 
against the Secretary of State in the 
District Court. e 


The question is whether this is a continu- 


ation of the previous süit. I do not think 
itis, The plaints were returned for pre- 
sentation to the proper Tribunal and the 
suits ceased to be on the file of the Subordi- 
nate Court and were placed under different 
numbers on the fileof the District Court, 
It has been held by the Oalcutta High 
Court that in such acase the suit isto be 
considered as instituted on the date of the 
-presentation. In Bimala Prosad Muxerji v. 
Lal Moni Devi (4) owing to a change in 
OCourt-fees the Court in which the suit was 
originally brought ceased to have jurisdic- 
tion and the plaint was returned and the 
plaintiff accordingly instituted the suit in 
another Court and it was regarded 
as a new .suit and not a continua- 
tion of the old suit. Oompare also Hedlot 
Khasiav. Karan Khasiani (3). 

Once it is found that the suit was 
instituted on the date on which the plaint 
was presented in the District Court the 
provisions of s.80 of the Oivil Procedure 
Oode will apply. Those provisions are 
imperative and a notice under s. 80 cannot 
be dispensed with. Oompare Bhag- 
chand Dagdusa Gujrathi v. Secretary of 
State for India (11). In the case quoted 
by the learned Pleader. for -the appellant 
in Radha Shyam Basak v. Secretary of 
State for India(15) there was a suit against 
the Secretary of State as owner of the 
Eastern Bengal State Railway and it was. 
held that the notice served upon Govern- 
ment was sufficient to satisfy the require- 
ments of s. 77 of the Indian Railways Act. 
But the present case is the converse of 
that andit does not follow that a notice 
served upon the Railway Company under 
s. 77 of the Indian Railways Act, which 
refers to claims and not to suits, could 
ba held to ba suffisient to satisfy the 
imperative provisions of s. %0 of the Civil 
Procedure Oode. Moreover, that case was not 
„one in which the plaint had been instituted 


tn two different Oourts, and as has already. 


been pointed out the notice given under 
s. 77 in the suit in the Subordinate Oourt 
cannot operate as a notice under s. 80 of 
the Oivil Procedure Code in the Diatrjgt 
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Court. In these circimétances I am of 
opinion that the view of the lower Court 

that the suit is bad for ‘want of notice to 

the Secretary of State is correct. This 

may appear somewhat hard upon the 

plaintiff’ as his suit as originally filed 

against the Railway Company in the 

Subordinate Oourt was properly framed 

and under the amendment of the Civil 

Courts Act by Act VI of 1926 such a 

suit would now lie. We are, however, 

bound to apply the law as itstood in 1925 

when the suits were filed. There was no 

difficulty in the way of the plaintiff in 

serving thenotice under _s. 80 of the Civil 
Procedure Oodeon the Secretary of State 
as s, 15 of the Indian Limitation Act" 
would obviate any difficulty as regards 
limitation, and in view of the circumstances 
in which the Subordinate Court ceassd 
to exercise jurisdiction the plaintiff would 
also be entitled to the benefit of s. 14 of 
the Indian Limitation Act. I am, therefore, 
of opinion that the view of the District 

Court that- both these suits must be 
dismissed is correct and thatthe appeals 
should be dismissed with costs. 

A. Appeal dismissed, 


amme 


BOMBAY HIGH COURT. 
Sgoonn Osvia APPHAL No. 481 or 1925. 
February 10, 1928, 
Present:—Mr. Justice Patkar and 
Mr. Justice Baker. 

HARI JANARDHAN LIMAYE 
AND OTAE8S—DEFENDANTS —ÅPPELLANTS 
versus 
KRISHNAJI BALKRISHNA. BHATE 
AND OTHERS— PLAINTIFFS— RESPONDENTS, 

Limitation Act (IX of 1908), 8. 14, Sch. I, Art. 181 
—Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 6—Mortgage deeree—A pplication for execution 
against other properties—Dismissal for want of 
personal relief in decree—Subsequent application fow 
personal decree—Haxclusion of time—Limitation— 
‘Defect of like nature’—Destruction of mortgaged pro- 
perty by fire—Application under 0. XXXIV, r. 6, 
maintainability of. . LAA 

The period of limitation for an application for a 
personal decree under O. XXXIV, r 6, Civil Pro- 
cedure Oode, is governed by Art, 181 of Sch. I of the 
Limitation Act. [p. 516, col. 2.] 

Pell v. Gregory (1), referred to. | 

Where an application for execution ofa mortgage 
decree against the mortgagor personally is dismissed 
onthe ground thatthe decree does not provide for 
personal relief and that the proper remedy of the 
applicant is to apply for a personal decree against 
the mortgagor under O. XXXIV, 1.6, Civil Pro- 
cedure Oode, it cannot be said that the applica- 
tion is dismissed for want of jurisdiction or 


516 
other cause of a like nature within the meaning of 
s. 14 of the Limitation Act -so as to entitle the 
decree-holder in a @ubsequent application under 
O XXXIV, r.6, of the Code to exclude the time during. 
which the previous application for execution was 
pending. [p. 517, col. 1.] ` n 

. Per Patkar, J.—The object of O: XXXIV, r. 6, Civil 
Procedure Code, is that the remedy of the- mort- 
gagee should, in the first instance, be against the 

roperty mortgaged and that such property should 

e exhausted before a personal: remedy is imposed 
upon. the mortgagor. The rule does not mean that 
if a portion of the property, however small, which 
was included in the mortgage and, therefore; in- 
cluded in the mortgage decree as a portion of that 
which was to be sold, is destroyed or has ceased to 
be available for sale after the’ date of the decree and 
through no fault of. the mortgagee, then there can 
be no decree for personal liability against the mort- 
Bagor. [p. 518, col. 1] ; 

Satish Ranjan Das v. Mercantile Bank of India 
(14) and Chand Mall Babu v, Ran Behari Bose (15), 
followed. 


Second appeal from a decision of the 
Joint First Class Subordinate Judge, A. P,, 
at Sholapur, in Appeal No. 235 of 
1921, confirming the decree of the Subordi- 
nate Judge at Pandharpur, in Civil Suit 
No. 120 of 1909. 


' FAOTS.—A mortgage-decree was passed 
for Rs. 2,754-9-2 in favour of the respond- 
ent's father in 1910.. The decree provided 
that until payment of the whole mortgage 
amount, the whole.of the sum should bea 
charge on the mortgaged property. A por- 
tion of the property was destroyed by fire 
in 1912. In 1913 the respondent filed an ap- 
plication for execution against ‘the 
remaining portion of the property and other 
properties of the debtors. During the 
pendency of this application this portion 
also was acquired andthe respondent got 
Rs. 1,504 as compensation. on December 
12,1915. The application for execution was 
ultimately dismissed by the High Court in 
1920 on Letters Patent Appeal on the 
ground that there was no personal decree 
and the decree could not be executed against 
other properties till such a decree was 
obtained. . 
The decree-holder thereafter applied 
under O. XXXIV, r. 6, Civil Procedure Code, 
for a personal decree. The lower Courts 
held that the cause of action for the ap- 
plication arose in 1912 when the fire 
occurred butthatthe application was not 
barred as the time occupied in the previous 
darlchast, from 1913 to 1920, should be ex- 
cluded under s. 140f the Limitation Act. 
The judgment-debtors appealed, 
Mr, G. P. Murdeshwar, for the Appellants, 
‘Mr, S. Y. Abhyankar, for the Repondents, 
JUDGMENT. ` 
Patkar, J.—(Atter stating facts :] The 
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questions arising in this appeal are, firstly’ 
whether the present application is maintain- 
able under O. XXXIV, r. 6, of the 
Civil Procedure Code, and, secondly, whe- 
ther the application is within time. 
Assuming that the application is maintain- 
able, the present application filed on 
February i0, 1920, would be governed by 
Art. 181 of the Indian Limitation Act, 
which provides the period of limitation of 
three years from the time when the right to 
apply accrues, Section. 90 of the Transfer of 
Property Act has been transferred to the 
Civil Procedure Code as O. XXXIV, 
r. 6, Therefore, the -application under 
that rule would be an application under the 
Oivil Procedure Oode, and. Art. 181 
would apply. See Pell v. Gregory (1), 
overruling Biswambhar Shaha v. Ram 
Sundar Kaibarta Das (2) and Muhammad 
Iltifat Hossain v. Alim-un-nissa (3). - 

Both the lower Courts held that limita- 
tion began to runfrom April 1912 when 
the fire occurred, and that the present 
application was within time on account of 
the exclusion of the period from 19:3 to 
1920 occupied by the previous darkhast in 
computing limitation under s. 14 of the 
Indian Limitation Act, 

Under s. 14, cl. (2), the time during which 
the previous darkhast was pending could 
be excluded ifit was prosecuted with due 
diligence and in good faith in a Oourt which 
from defect of jurisdiction or other cause 
of alikenature was unable to entertain it, 
It is not suggested that there was any want 
of due ‘diligence or good faith in the 
prosecution of the previous darkhast. -The 
only question is whether the previous dar- 
khast could.. not be entertained - by, the 
Court from defect of jurisdiction or other 
cause of a like nature. The previous dar- 
khast was for execution of the decree 
passed: on August 23, 1910, on the ground 


‘that it gave personal relief against. the 


mortgagors, and though it was stated in 
the application that the fire took place in 
1912 and, therefore, the property would be 
insufficient for the realization of the mort- 
gage security, the previous darkhast was for 
execution of the decree in the original suit 
passed on August 23, 1910, and not to 
obtain a supplemental decree for a personal 
remedy under O. XXXIV, r. 6. It 
was finally held by the High Oourt in 
Janardan Shankar v. Krishnaji Balkrishna 


(1) 89 Ind. Cas. 1; 52 O. 828; 29 C. W. N. 678; A. I 
R. 1925 Cal. 834 (F. B.). 
@ 30 Ind. Cas. 719; 42 C. 2 


94, 
(3) 47 Ind. Qas, 662;.40 A, 551; 16 A. L, J, 487, 
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(4)° that the darkhast could not be executed 
personally against the mortgagors because 
the. decree had not given any personal 
relief -against the mortgagors-judgment- 
debtors, but the remedy of the plaintiff was 
fo obtain a personal decree against the 
mortgagors under O. XXXIV, r. 6, 
It cannot, therefore, be said that the pre- 
vious darkhas$ was not entertained for want 
of. jurisdiction or other cause of-a like 
nature, The decree-holder misconceived 
his-remedy. Instead of applying for the 
sale of the remaining property and apply- 
ing under 0. IV, 1. 6, incase 
the. probable net proceeds of the sale were 
considered insufficient, ‘the decree-holder 
chose to execute the previous decree of 
1910 on the ground that the decree itself 
wads executable personally against the 
mortgagors, The contention of the decree- 
holder was accepted by the District Court 
and by-Shah, J., in appeal,.-but was negativ- 
ed in the. Letters Patent Appeal. It is 
clear, therefore, that the previous darkhast 
was dismissed, because the decree sought 
_ to be executed was not executable personally 

against the mortgagors, and that the decree- 
holder had misconceived his remedy ‘in 
executing the decree and not applying 
for: a. supplemental decree under O. 
XXXIV, r. 5... ; 

In Commercial Bank of India v. Allavoo- 
deen Saheb (5) it was held that s.-14 did 
not apply because the previous suit was 
dismissed not on a teċhnical ground of 
misjoinder of parties or causes of action but 
on the ground that having regard to the 
frame ofthe suit, no cause of action had 
been establishéd ‘against any of the defend- 


ants; and that it could not’ be said: that- 
an’ abortive suit was one which the Court,: 


from defect of jurisdiction or other ‘cause 
of a like nature, was unable to entertain. 
In. Murgesa Mudaliarv. Jattaram Davy 
(6) it was held that the previous suit was 
dismissed not because the Court, through 
defect of jurisdiction or other cause of a 
like nature, was unable to entertain it, but 
because it was misconceived. To the same 
effect is the-decision in “Tukaram: Apaji 
v..Naro Vithal -Ghate (1); “The case of 
Ganpatrao Sultanrao v. Anandrao Jagdeorao 
(8), relied on on behalf ofthe respondent, 
dóes {not apply to the facts of the-present 
case, for in the previous suit the Court had 


(4) 58 Ind. Oas. 377; 22 B. 953. 

(5) 23 M. 583 at p. 590. : 

(6) 23 M. 621 at p. 625. 

(7) (1888) Un. P. J. 285, 

08) 55 Ind. Cas, 967; 44 B. 97; 22 Bom, L, R. 238. 
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no jurisdiction as the question was one 
which ought to have been entertained by 
the Court executing the decree under s, 
47 of the Civil Procedure Ocde. The pre- 
vious darkhast in this case was decided 
on the construction of the decree and not 
on the ground of want of jurisdiction or 
other cause of a like nature. The decree- 
holder's prover remedy, if any, was to apply 
under O. XXXIV, r. 6, for a supplemental 


decree and not to execute the previous 


decree which had not given any personal 
relief. I think, therefore, that the time 
occupied by the prosecution of the previous 
darkhast cannot ke deducted in comput- 
ing the period of limitation under s. 14 
of the Indian Limitation Act. . 

It is urged on behalf of the appellants 
that, asa matter of fact, the plaintiff 
received compensation of Rs. 1,544 on 
December 12, 1915, and though the amount 
was not received in executionof the sale 
as required by O. XXXIV, r. 6, still it was 
ascertained on December 12, 1915, that the 
proceeds of the remaining property were 
found insufficient for the liquidation of 
the mortgage debt, and the cause of action 
to apply for a supplemental decree 
arose .on that day. If the cause of 
action for an application under O. XXXIV, 
r, 6, arose on the day when the fire occur- 
red, i.e, April 1912, the present application 
is beyond time under Art. 181 as stated 
above. If,on the other hand, the cause of 
action be said to have arisen on December 
12, 1915, when the proceeds of the mort- 
gaged property were proved to be insuffi- 
cient, the previous darkhast filed in 1913 
cannot be said to be basedon the same 
cause ofaction as the present application, 
ands.14 of the Indian Limitation Act 
would not apply. The present application 
under O. XXXIV, r. 6, is, therefore, beyond 


‘time.’ 


It is urged on behalf of the appel- 
lants that theapplication isnot maintain- 
able as the condition precedent to 
the maintainability of the application 
has not been fulfilled, namely, that the 
net proceeds of any such eale are found 
to: be insufficient to pay the amount due 
tothe plaintiff. It is urged that it is only 
when the net proceeds of any sale which 
has been ordered under the previous rules 
of O. XXXIV are found to be insufficient 
to pay the amount due to the plaintiff, 
that an application under O. XXXIV, r. 6, 
would lie, and reliance is placed on Badri 
Das v. Inayat-Khan (9), Pirbhu. Narain 

(9) 22 A. 404; A. W. N. (1900) 132, 
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: Singh v. Baldeo -Misra (10), Kamta Prasad 

“sy, Syed Ahmad (11) and Darbari Mal v. 
£ Moola Singh (12).° ; 

If the words of the rule are strictly con- 
strued, it would follow that any such sale 
-under r, 6 wouldrefer to asale under a decree 
‘absolute passed under r. 5 of O. XXXV. 

. But, under O. XXXIV, r. 8,4 sale can be 

`- ordered and it cannot be said thatany such 
sale in r. 6 couldnot refer to asale under 
O. XXXIV, r 8. In Jeuna Bahu v. Parmesh- 
war Narayan Mahtha (13) it was held that 
the opening worls of 0. XXXIV, r.6, did 
. not establish as a condition precedent 
to the power of decreeing payment of the 
balance, that the mortgaged property 
. must first be sold and found insufficient 
to satisfy the debt. The question in that 
‘ease was merely whether the Court at the 
‘time of passing a decree ona mortgage 
could not also passa decree that on the 
happening of the event when the net pro- 
ceeds of the sale were found to bein- 
sufficient, the balance should be paid. 
The present pointunder consideration did 
not arisein that case, but it was held that 
‘the construction suggested on behalf of 
the appellant wasa strict and techincal con- 
struction and was not acceptable. | 

In Satish Ranjan Das v. Mercantile Bank 
of India (14) it was held that the object of 
the rule obviously was that the remedy of 
the mortgagee should, in the first instance, 
be against the property mortgaged, and 
that suvh property should be exhausted 
before a personal liability is imposed upon 
the mortgegor, but the rule could not 
mean thatif a portion of the property, 
however small, which was included in the 
mortgage and, therefore, included in the 
mortgage decree as a portion of that 
which was to be sold, is destroyed or has 
ceased tojbe available for sale after the,date of 
the decree and through no fault of the mort- 

agee, then there can be no decree for per- 
sonal liability against the mortgagor. In 
that case, the decretal amount in favour 
of the Mercantile Bank amounted to about 
Rs. 2,55,000 and most of the available prc- 

erty belonging to the judgment-debtors 
had been sold in execution of a decree in 


260; A. W. N. (1907) 69; 4 A. L. J. 157. 

09 A a 799; 31 A. 813; 6 A. L. J. 451. 
tia 56 Ind. Cas. 139; 42 A. 519; 2U. P: L. R. (A) 

160; 18 A. L. J. 628. i l 

(is) 49 Ind, Ces. 620; 47°C. 370 at p. 374; 36 M. L. 
5.918; 17 A. L J. 207; 23 0. W. N. 490; 25 M. L. T 
Jig. 200. L. J. 443; 21 Bom. L. R. 589; 10 L. W. 26; 
(igig) M. W. N 347 12 Bur. L. T. 80; 46 IA, 294 


aa) 8 Ind Cas, 322; 45 O. 702; 
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favour ofthe Allahabad Bank. There was 
a sale held in execution of the decree in 
favour of the Mercantile Bank in respect 
of three properties which fetched in all 
Rs. 20. The available property of the mort- 
gagors could not be sold in execution of the 
decree of the Mercantile Bank, because, 
it had already been'sold in execution of 
the decree in favour of the prior mort- 
gagee, the Allahabad Bank. Therefore, 
in that case, though there wasa salein 
fcrm, itcannot be said that there was in 
substance a real sale in execution of the 
mortgage decree sought to be executed. 
Though the bulk of the property was sold 
in execution of the prior decree, the puisne 
mortgagee was held entitled to make an 
application under O. XXXIV, r. 6. 

The decision in the case of Satish Ran- 
jan Das v. Mercantile Bank of India (14) 
was followed in Chand Mall Babu v. Ban. 
Behari Bose (15) where certain properties 
were suld under Regulation VIII of 1819 
otherwise than in execution of the mort- 
gage decree and in execution of a decree 
on an earlier mortgage, and the mortgagee 
under the later mortgage made an applica- 
tion under O. XXXIV,r.6, fora personal 
decree against. the mortgagor. It was 
held thatthe remedy of the mortgagee in 
the first instance was against the property 
mortgaged, and such’ property should, in 
the first instance, be exhausted þe- 
fore a personal liability could be 
imposed upon a mortgagor, but this 
did not mean that if a portion of the 
property, however small, which was 
included inthe mortgage, and, therefore, 
included in the mortgage-decree, waa 
destroyed or ceased to be available for 
sale through no fault of the mortgagee, 
there could be no deeree for personal 
liability against the mortgagor. 

In the cases relied onon behalf of the 
appellants it appears that there was either 
default on the part of the mortgagee ip 
not bringing the property to sale in execu- 
tion of his mortgage decree, or negligence 
in accepting as security properties which 
were noa-existent, ; 

Where, bowever, an unencumbered 
property is given as security for the 
mortgage debt and a decree is passed 
against the mortgaged property, and 
subsequently it is wholly or partially 
destroyed or ceased to be available for, 
realization of the mortgage amount 
through no faalt or negligence of the 


(15) 74Ind. Cas. 1021; 50 C. 718; A. IR, 1924 Cal. 
208 
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mortgagee decree-holder, I think that there 
is considerable force in the contention on 
behalf of the plaintifi-respondent that it 
would bə open to the mortgagee to make 
an application under O. XXXIV, r. 6, 
unless the words “where the net proceeds 
of any such sale are found to be insuffi- 
cient to pay the amount due to the plaintiff” 
and the words “otherwise than out of the 
property sold” are strictly construed. 
Such a strict construction of this rule has 
not been accepted by the Privy Council 
and the Calcutta High Oourt. 

In Ram Sewak Rai v. Sheo Naik Rai 
(16) the mortgaged property having been 
destroyed by diluvion, the mortgagee 
under a compromise decree was held 
entitled to bring a suit under s.68 of the 
Transfer of Property Act to recover the 
mortgage money personally from the 


mortgagor. The decision does not bear on 
the question of the construction of O. 
XXXIV, r. 6. 


. Inthe present case, the decree passed 
was a compromise decree and not a decree 
passed under’ O. XXXIV, 1,5. The 
decree ordered the amount of Rs, 2,400 to 
be paid by instalments, and the compromise 
decree further provided that until payment 
-of the whole mortgage amount, the whole 
of the sum should be a charge on the 
mortgaged property. The decree is of an 
unusual character and imposed a charge 
-on the mortgaged property for the whole 
decretal amount. 
building was destroyed by fire and the 
open site and rest ofthe building was 
acquired by the Municipality after the 
mortgagee decree-holder applied for sale of 
the mortgaged property. -In this case, the 
property was partly destroyed by fire and 
partly ceased to be available for sale 
through no fault or negligence of the 
mortgagee decree-holder. 1am inclined to 
hold that, under the circumstances of this 
case, an application under O., XXXIV, r. 
6, would be maintainable. 


The next question would be whether 
the balance would be legally recoverable 
from the defendants under O. XXXIV,r. 
6. Under s. 68, last clause, of the Transfer 
of Property Act, the mortgagee is entitled 
to sue the mortgagor for the mortgage 
money and the balance would be legally 
recoverable from the defendants unless 
the remedy of the mortgagee decree-holder 
is barred by limitation, It is not, however, 


(16) 73 Ind. Cas, 945; 45 A. 388; 21 A. L, J. 294; A, I. 
R. 1923 AN. 433. 


GOVERNMENT PLEADER V, BHOPATKAR. 


Some portion of the . 


519 


necessary todiscuss the question -further 
as I have already held that the present 
application, even if mgintainable, is 
beyond time. 

I would, therefore, reverse the decrees 
of both the lower Courts, and dismiss the 
application with costs throughout on the 
plaintifi-respondent No.1. ; 

Baker, J.—I agree. This case raises 
rather a difficult point, as the fire by which 
the mortgaged property was partly 
destroyed and its value substantially 
decreased occurred after the decree in 
the mortgage suit, and before any sale 
had taken place under the decree, thus 
giving rise to the contention that neither 
O. XXXIV, r. 6, Civil Procedure Oode, 
nor s. 68 ofthe Transfer of Property Act 
apply to the facts of the present case. It 
is, however, not necessary to go into the 
point, as the appeal must be decided on 
the point of limitation. 

There can be no doubt that the present 
application is covered by Art. 181 of 
the Indian Limitation Act and would be 
barred if limitation runs from the date of 
the fire, April 1912, unless the time 
occupied in the former application can be 
deducted under s. 14 of the Indian 
Limitation Act. That cannot be deducted 
unless the previous application is regarded 
as being dismissed because the Court had 
no jurisdiction. The reason for which that 
application was dismissed will be found set 
out in the report in Janardan Shankar v. 
Krishnaji Balkrishna (4) and it is clear that 
it was dismissed onthe merits on the ground 
that there must be a decree personally 
made against the mortgagor before it can 
be executed against property other than 
the mortgaged property. Section 14 of the 
Indian Limitation Act would, therefore, 
have no application, The present appli- 
cation, made on February 10, 1920, is, 
therefore, barred. 


A. Decree reversed. 
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BOMBAY HIGH COURT. 
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Present :—Mr. Justice Fawcett and 
Mr. Justice Mirza. 
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Insulting language fin} notice under s, 80, Civil Pro 
cedure Code—Misconduct—Disciplinary  action— 
Bombay Pleaders Agt (XVII of 1920), s. 25. 

A Pleader owes not only a duty tohis client but 
has also-a duty to the Court of which he is an’ 
officer, and it’ is the duty of a Pleader, whatever 


his instructions be, to avoid insulting and objec-: 
tionable language in addressing tlie. Court or writing. 
40 a judicial offiger, and to exclude all topics and. 
observations of which the case does not properly- 


admit. [p. 521, cols. 1 & 2 


‘Government Pleader v. Tatke (1) and R.v. Kashi-` 


nath Dinkar (4), relied on. 

Where a Pleader used insulting and contemptuous 
language towards a Presiding Officer of a Court ina 
notice sent by the Pleader on behalf of a client under 
s.80 of the Civil Procedure Code’ for damages for 


alleged malicious prosecution of his client under s. 174, 


Penal Code ; : 

Held, that there was reasonable cause for taking 
disciplinary action against the Pleader under s. 25 
of the Bombay Pleaders Act. [p.£521, col. 2.1 . 


Mr: Mulla, Advocate General, (with him: 


Mr. P.B Shingne, Government Pleader), for 
the Applicant. . 

Mr. H. C. Coyajee (with ‘him Mr, A. 

G, Sathaye), for the Opposite Party. 
eS JUDGMENT. : 

Fawcett, J.—The facts out of which 
this application arises are briefly as fol- 
lows :— . 

One Mr. Davare was summoned as a 
witness in the Court of the Uity Magis- 
trate, Poona. The summons required him 
to attend at li a. m, on 27th May, 1927, 
in order to give evidence in a criminal 
case. According to Mr. Davare’s affidavit 
in these papera, he attended in obedience 
to the summons at about five minutes 
to 1], and ascended the staircase leading 
to the Oily Magistrates Court and was 
stepping into it, when a-Policeman, who 
was doing duty at the head of the stair- 
case,—apparently acting under the Magis- 
trate’s order—rudely prevented him from 
entering the Oourt. He says that he 
waited for about half an hour and then 
left, as he had business ‘to attend to 
in the District Court; and that, as soon 
as that was over, he returned to the 
City Magistrate's Oourt at about 
2-30 r. m. He then learnt that he had been 
called at about 12-30 Pp. m. by the 
Magistrate, who, finding him absent, 
had issued a warrant against him. He 
saw the. Magistrate, who had him bound 
over to appear next day. He appeared 
accordingly and gave evidence in the 
case, -but’on the same day, the Magis- 
trate made acomplaint against him under 
s. 174 of the Indian Penal Code, for 
having disobeyed the summons by not 
attending the Oourt in obedience to it. 
He was tried for this offence by a Bench 
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of two Magistrates, but was acquitted: 
and an appeal from that decision was 
summarily dismissed ty this Court, The 
ground of that decision was that sa Mr. 
Davare had, in ‘fact, attended the Oourt 
and tried to see the Magistrate in order 


_to be excused from. waiting andalsohad 


returned to the Court, there was no in- 
tentiona] disobedience. The acquittal wes 
on July 4, andon July 20, the opponent, 
Mr. Bhopatkar, cent a notice to the City, 
Magistrate, who is Mr. Fleming, under 
s. 8U.of.the Civil Procedure Code, in- 
timating that unless he paid his client, 
Mr. Davare, Rs. 1,000 as compensation, 
his client would be compelled to take 
such legal steps against him as he might 
be advised. The application is ‘that the, 
language used in the notice is far tco 
strong, as also unjustifiably and unneces- 
sarily insulting ; that it is calculated to 
bring’ the administration of justice into 
contempt and is full of unwarrantable 
and unfair attack on a judicial officer ; 
and that the conduct of the opponent 
is, therefore, in excess of the privilege 
of the Bar and amounts toimproper conduct. 
and contempt of Court. 

The learned Advocate General has ap- 
peared in support of this application for: 
the exercise of our disciplinary powers 
under s. 25 of the Bombay Pleaders Act 
XVII of 1920, while Mr. Coyajee for the 
opponent has argued that there has been’ 
no improper conduct or other reasonable 
cause for the exercice of our disciplinary 
powers, There are one or two minor 
points which, I think, may first be dis- 
posed of. 

Mr. Coyajee contended that this notice 
under s. 80 was merely on the footing 
of a private letter to Mr. Fleming, and . 
that it was not on a par witb an applica- 
tion submitted by Mr. Bhopatkar on be- 
half of a client, concerned in a criminal 
proceeding before the Magistrate. It may 
be conceded that it. is not on quite the 
same footing as an application in the 
course of a trial; but at the rame time,- 
in my opinion, it cannot be said that the 
notice is on the rame footing as a mere 
private letter to Mr. Fleming in his per- 
sonal capacity, In the first place, the 
notice is ore which s. £0 of the Code 
requires in the case of an intended suit 
against a public officer in respect of any 
act purporting to be done by that public 
officer in his official capacity, and the 
contents of the notice had reference to 
acts of Mr. Fleming, which purported to 
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be done in the exercise of his judicial 
office as City Magistrate of Poona. There- 
fore, in my opinion, the distinction which is 
sought to be made has plainly no sound 
basis, On the other hand, I am quite willing 
to concede what Mr. Coyajee has very ably 
put before us that his client wants to 
proceed against a judicial officer on the 
allegation that that officer has committed 
acts which were in excess of his lawful 
powers or otherwise beyond his jurisdiction, 
Bo that he loses the protection which he 
might otherwise have under the Judicial 
Officers’ Protection Act XVIIL of 1850; and 
that the Pleader, who drafts and sends a 
notice under s, £0 on behalf of such a client, 
is entitled to put forward that. cause of 
action and the allegation that an act was 
unwarranted or beyond jurisdiction. Iam 
very anxious that anything I may eay 
should not be taken as, in any way, intended 
to derogate from what a Pleader or an 
attorney might properly write in the 
exercise of his duty to his client in a notice 
under s. 80. But, at the same time, as was 
pointed out in Government Pleader v. 
Tatke (1) which in that respect merely 
follows what has been often laid down, a 
Pleader owes not only a duty to his client, 
but has alsoa duty towards the Court of 
which he is an officer; and, therefore, there 
are certain limits which he must be careful 
to observe in framing the contents of such 
a notice. This is very much what has been 
already said by the late Chief Justice in 
his judgment in that case. For he refers 
to the point of a notice under s. 80 and 
says (page 267*) :— . 

“But whatever his instructions were, it 
would have been his duty as a Pleader to 
send that notice strictly in accordance with 
the terms of that section.” 


In saying that, I think, he clearly meant 
not merely that the terms of the notice 
must be such as conform with the provisions 
of s. 80, viz, that it should state the cause 
of action and go on, but in referring to what 
was the subject-matter of that decision, viz., 
the question of a Pleader not failing in his 
duty towards theCourt. As there has been 
such a recent decision which is binding 
upon us, it is quite unnecessary for me to 
discuss the question whether such failure 
will amount to a reasonable cause justify- 


ing disciplivary action under s. 25 of the 


“Bombay Pleaderas Act. There is clear 


authority for that proposition. I think that 
(1) 72 Ind. Cas, 353; 25 Bom, L. R. 264; A. I. R. 1923 
Bom. 234; 24 Cr. L. J 353. 


“Page of 25 Bom. L. R.A Edi. 
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it isclearly a matter in regard to which 
this Court should, upon complaint, be 
careful to see that Pleader do not exceed 
the proper limits of advocacy that have been 
laid down. Mr. OCoyajee has cited cases, 
such as Bhaishanker v. L. M. Wadia (2) 
and In re Nagarji Trikamji (3), where the 
remarks made have reference to what is 
permissible, where a Counsel is actually con- 
ducting a case in Court; and, of course, there 
are considerations which render it inadvis- 
able not to be too strict, ifin the heat of 
argument, he has used some words that are 
objectionable. But the present is an en- 
tirely different case. The Pleader here 
was not conducting acase in Court, but 
was acting asa Solicitor who drafts a let- 
ter for his client. He had no excuse of 
hurry in drafting the terms of the notice, for 
there is nothing to show that there was 
not plenty of time for the Pleader to con- 
sider how he should draw it up. I would 
adopt some expressions that were used in 
a case to which Mr. Ooyajee drew our 
attention, R. v. Kashinath Dinkar (1), 
viz., a Counsel has a knowledge of what is, 
or what is not relevant, superior to that 
of his client, which should be sufficient 
to restrain him within due bounds in ex- 
pressing his opinion; and it is the duty 
of Counsel towards their clients to use their 
own judgment and experience and discre- 
tion ‘and asthe result, whatever be their 
intructions, to exclude all topics and obser- 
vations of which the case does not proper- 
ly admit. Now, applying these principles 
to the present application, I certainly would 
not beinclined to say that there was im- 
proper conduct on the part .of Mr. Bho- 
patkar, constituting “reasonable cause” 
within the meaning of s. 25 of the Bombay 
Pleaders Act, if there had been merely 
one expression to which objection might 
be taken such as: “A witness’s time is 
as much valuable if not more, than the 
time of the Court.” If there had been a 
complaint merely in regard to a remark 
of that kind, I should say that there was 
nothing that was really so objectionable 
as to constitute ‘reasonable cause” within 
s. 25. Iam prepared to concede that the 
time of a business-man, who is making 
money, may be more valuable than the 
time of a Judge from a purely financial 
point of view. But this notice goes beyond 
that and does not keep within the proper 


(2) 2 Bom. L. R. 3. 
(3) 19 B. 340, i 
(4) 8 B, H. O, R. 126 at pp. T44, 146, 
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‘limits of restraint, which a Pleader, with 


his superior knowledge and experience, 
should observe in addressing a notice to 
a judicial offizer. Asli have already stat- 
ed he may quite legitimately say that the 
officer has done acts which his client sub- 
mits are in excess of his powers, and so on; 
but he should be careful to express that 
in a form which will not be unduly insult- 
ing or opprobrious to the officer, who has 
to receive the notice. Itis not a case of 
a mere letter that Mr. Coyajee says could 
be consigned to a waste paper basket, for 
it threatens litigation unless the officer 
complies with the demand made in it and 
it is a necessary preliminary to a suit. If 
proceedings are taken, it has to be put in 
evidence, and the officer, if he wants 


- Government to defend the suit, will have 


to submit the notice with the other papers 
in the case, Though it is not onthe same 
footing as an article in a newspaper, there 
is a certain amount of publicity involved 
in such a notice. f 

AENow, in this notice, I think, para. 4 
is certainly one that Mr. Bhopatkar should 
have taken care to have put in a very difər- 
ent form. We are not concerned here with 
thə question whether the Magistrate im- 
properly excludes persons from his Oourt 
contrary to the provisions ofs. 25? of the 
Oriminal Procedure Code. It may or may 
not be the case that he does not proper- 
ly observe the provisions of that section. 
But the question is really irrelevant to the 
point whether the Magistrate exceeded his 
lawful powers in issuing a warrant for the 
arrest of Mr. Davare and in making a com- 
plaint against him in accordance with 
the provisions of s. 476 of the Criminal 
Procedure Oode, for Mr. Fleming was 
not holding his Court at the time Mr. 
Davare says he tried to see him; and there 
is, in my opinion, an introduction of this 
question in a way that is objectionable 
and, as Mr. Bhopatkar must have known, 
unnecessary for the purpose of the notice 
under 8.80 of the Act. He must be aware of 
the ruling in Jehangir v. Secretary of State 
(5) that a notice under s. 80 is sufficient 
if it substantially fulfils its object in in- 
forming the parties concerned generally 
of the nature of the suit intended to be 
filed including, of course,a statement of 
the relief which is claimed and it would 
have been quite sufficient to have stated 
the facts that his client had attended 
Mr. Fleming’s Court in ‘accordance with 


(5) 27 B. 180; 5 Bom, L, R, 30, 
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the summons, that he had been prevented 
by the Police Officer in his attempt to see 
the Magistrate and so on, and that the 
Magistrate had exceeded his powers in 
prosecuting him, although his client had 
taken due steps to obey the summons. 
But, beyond this,in para. 5 the Pleader 
allows himself to make statements which, 
he must know; are not legally correct. 
He there says:— 

“You should not have asked my client 
to attend the Oourt at ll «a. m., when he 
was not going to be examined at that 
time. He was not bound in law to wait 
indefinitely till you chose tocall him for 
examination. A witness's time is as much 
valuable if not more, than the time of the 
Court.” 

This is a statement which cannot be 
sustained. The witness’ summons necessari- 
ly fixes a time when he should attend, 
and generally that is the time when the 
Oourt opens. Buta Pleader knows that 
a witness is not entitled to go away merely 
because he is not called upon to give 
evidence exactly at the time stated in 
the summons. It is his duty to wait till 
he is called on to give evidence unless 
there are urgent reasons to the contrary 
such as illness or unless he gets permis- 
sion from the Magistrate to absent him- 
self, That certainly isa paragraph which 
Mr. Bhopatker, from his knowledge as a 
Pleader, should not have inserted. Again 
in para. 4, when he refers to his 
client being prevented from going into 
the QOourt-house as high-handed, arbitrary 
and ultra vires, he ignores the fect that 
the Magistrate was not present at the ` 
time, and that if the Police constable act- 
ed wrongly, it would not necessarily be 
an act which could be imputed to Mr. 
Fleming. Weare not concerned with the 
merits of the case; and I donot wish to 
say anything that might prejudice, in any 
way, the decision of the questions that may 
arisein any suit that Mr. Davare may bring. 
But, at any rate, I think it isclear that Mr. 
Bhopatkar himself must have been aware 
that in para. 4 he went beyond the 
proper limits of a Pleader’s privilege, es- 
pecially when he used the expression 
about the reputation of respectable wit- 
nesses being dependent upon the Magis- 
trate’s sweet will and whim. 

Then para. 6 says that Mr. Fleming, , 
quite in defiance of the law on the point 
and the powers and jurisdiction vested 
in him by law and Government, ordered 
the prosecution of Mr. Davare under s. 174 


-bub also 
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of the Indian Penal Oode. E do not aay 
that so far aa the notice was intended to 
allege that his acts were unwarranted and 
were not covered by the Judicial Officers’ 
Protection Act, that was clearly objection- 
able. But, when he goes on to say: 
“Obviously enough, your order was 
not only arbitrary and high-handed, 
spiteful and malicious,” the 
Pleader, in fact, identifies himself with 
the allegations of his client, It was quite 
unnecessary to say “obviously enough”, 
he could have said “my client submits in 
the circumstances” or: some such phrase. 
This animus is emphasized when we come 
to para. 8 where the notice states:— 
“From what is stated above, you will 
clearly see the enormity of your own acts.” 
Here, again, the Pleader, who signs and 
sends the notice, associates himself with 
the imputations of high handed, arbitrary 
conduct and se on; and to my mind, there 
has been a clear excess of the privilege 
of the Bar, amounting to improper con- 
duct, as alleged in” the application. The 
legal profession in this Presidency has 
had clear notice of the rule laid down, 
not for the first time, in Tatke’s case (1), 


- and, therefore, I think that, after giving 


due weight to the arguments that Mr, 


. Coyajee has advanced, we must hold that 


this is a case where there is reasonable 
cause for the exercise of our disciplinary 
powers. I do not think, however, that 
we need go so far as to suspend Mr, 


`” Bhopatkar’s sanad, because thisis not a 


case of mere vulgar abuse of a Magistrate; 
as in Tatke’s case (1), nor is itone of dis- 
honesty or gross negligence; and in all 
the circumstances, I think it would meet 


‘the ends of justice, if we reprimand Mr. 


Bhopatkar and order him to pay the 

costs of this application on the Original 

Side scale. I would order accordingly, 
Mirza, J.—I agree. 


A. Order accordingly. 
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BOMBAY HIGH COURT. 
Secon Civiu ArpgaL No. 640 or 1925. 
February 8, 1928, 

Present: —Mr. Justice Patkar and 
Mr. Justice Baker, 

DHONDI KHANDU OHOUDHARI 
— PLAINTI FE— APPBLLANT 
VETSUS 
APPA RAGHUJI OHOUDHARI AND OTABRS 

— DEFEND NTS— RESPONDENTE, 

Registration Act (XVI of 1908), s. 50~—Competition 

between registered and unregistered documents, princi- 
ples relating to—Registered sale-deed by mortgagee and 
unregistered mortgage by real owner, preference ber 
tween—Record of Rights, value of. 
. In order that there may be a competition between 
two documents under s. 50 of the Registration Act 
the title conveyed by the documents must be 
identical, though the documents need not be of the 
same nature and need not be executed by the same 
person. [p. 524, col. 1.] 

A registered deed of sale passed by a person who 
is only a mortgagee cannot, therefore, prevail over 
an unregistered mortgage executed by the real owner. 
[p. 524, col, 2.] 

An entry in the Record of Rights would not, by 
itself, vest the property in respect of which it ig 
made in any person inasmuch as proceedings for 
mutation of names are not judicial proceedings in 
which the title to, and the proprietary rights in, 
immoveable property are determined but are more 
in the nature of fiscal inquiries. [ibid ] 


Second appeal from a decision of the Aa- 
sistant Judge, at Poona, in Appeal No. 128 
of 1924, confirming a decree of the Sub- 
ordinate Judge at Baramati, in Civil Suit 
No. 186 of 1922. 

Mr. A G. Sathaye, for the Appellant. 

Mr. G. N. Thakor (with him Mr. S. R, 
Bakhale), for the Respondents. 


JUDGMENT, 

Patkar, J.—The plaintiff brought a 
suit to redeem a mortgage under an un- 
registered deed passed by plaintiff's father 
in favour of Radhojion December 5, 1873. 
In a partition in the family of the mort- 
gagee the property was allotted to the 
share of Radhoji’s son Dhondi. Defendant 
No. 4 is the son of Govind, one of the sons 
of Dhondi,and defendants Nos. 2 and 2are 
the widows of the other two cons of Dhondi 
and defendant No. 5 is the step-mother of 
defendant No. 4. Defendant No. 4 sold the 
land by a registered deed to defendant 
No. 14 on November 4, 1921, for Rs. 1,000, 
In the Record of Rights ofthe year 1907- 
1903, Govinda Dhondi was entered as the 
tahivatdar (vidyaman khatedar) of the land 
and Khandu bin Pandu was entered as the 
holder khatedar. In column No, 1 
Govinda is said to have been in vahivat for 
forty years by right of ownership but it 
could not be said how the khata wag 
changed. 
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Both the lower Courts held that the un- 
registered mortgage was proved and that 
defendant No. % had the rights of a mort- 
gagee, but both the Oourts decided in 
favour of defendant No. 14 on the ground 
that the sale-deed in favour of defendant 
No. 14-by defendant No 4 was a registered 
document, and was entitled to priority over 
the unregistered mortgage-deed passed by 
the plaintiff's father under s. 50 of the 
Indian Registration Act, and reliance was 
placedon the observations in Makandas 
Kalidasv, Shankardas Haribhai (1) that 
(page 244*) “the words of the section are 
wide enough to include documents execut- 
ed by different grantors as well as those by 
the same grantor.” 

The words of s.50 of the Indian Regis- 
tration Act are no doubt very wide. The 
documents need not be of the same nature, 
and need not be executed by the same 
person.. The case of Makandas Kalidas v, 
Shankardas Haribhai (1) was distinguished 
in the Full Bench ruling in Sobhagchand 
Gulabchand v. Bhaichand (2) on the ground 
that an auction sale only conveyed the 
right, title ‘and interest of the judgment- 
debtor,and there was a radical difference 
between an auction-purchase and a regular 
sale-deed. Auction-purchase is now in- 
cluded’ ins. 17, cl. (2) of the Indian Regis- 
tration Act, and, therefore, would fall under 
cl. (2)-of s. 50.. In.the case of Gangaram 
Ghose Sirdar v. Kalipodo’ Ghose (3) ‘there 
was competition between an unregistered 
mortgage-deed and a sale-deed from the 
same person who was entitled to the pro- 
perty.. In the present case, the” mortgage- 
deed is passed by a person who is held to be 
the owner. of the property, whereas the sale- 
deed is possessed by defendant No. 4, who 
had only the rights of a mortgagee. The 
titles under which the competing deeds 
were passed are quite different, and in 
order that there should be a competition 
between two documents under s. 50, the 
tithe must be the same. There need not be 
identity of the executants of the competing 
documents but there must be identity of 
title. See Chunilal Premji Marwadi v, 
Ramchandra (4),;where it was held (page 
215%); “The title of Vithoba descended 
upon his sons, and it is the same title 
which is conveyed by both documents. 

,H.O. R. 241, 
G BB 193 a pp. 201, 202; 6 Ind. Jur. 363. 


(3) 110. 661. 
(4) 22 B. 213. 


*Page of 12 B. H <. R.—{Ed.]. 
*Page of 22 B—[Ed.] 
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That is” sufficient—Makandas Kalidas v: 
Shankardas Haribhai” (1), Section 50 of -the 
Indian Registration Act would apply 
where the two documents are really an- 
tagonistic and not where effect can be given 
to each without infringement of the other: 
Sobhagchand Gulabchand v. Bhaichand (2). 
In the present case, defendant No, 4 could 
only convey what he was entitled to, that 
is, thetitle he got as a mortgagee under 
the unregistered mortgage-deed, and 
defendant No. 14 could not get a higher 
title than that of his vendor. Reliance is 
placed on behalf of the respondents’ on the 
entry inthe Record of Rights, and it is 
urged that the entry is evidence of the title 
of defendant No. 4. According to the rul- 
ing in Nirman Singh v. Lal Rudra; Partab 
Narain Singh (5) proceedings for muta- 
tion of names are not judicial pro- 
ceedings in which the title to, and 
the proprietary rights in, immoveable 
property are determined, but are more in 
the nature of fiscal inquiries instituted in 
the interest of the State, and the entry 
in the Record of Rights by itself would 
not vest the property in defendant No. 
4, We think, therefore, that the sale-deed 
passed by defendant No. 4, who had only 
a mortgagee’s interest, could not prevail 
over an unregistered mortgage passed. by 
the original owner, the plaintiff's father, 
and could not affect the plaintiff's right 
of redemption. H 

It is, however, urged on behalf of the 
respondent that defendant No. 14 pur- 
chased the property from defendant No. 
4 who was for all purposes the ostensiblé 
owner of the property. The learned Sub- 
ordinate Judge in his judgment says:— 

“Defendant No. 14 swears that he 
inquired about defendant No. 4's title 
from the Record of Rights and from Bakula, 
Dhondupant Kulkarni and others and 
was satisfied regarding his ownership. 
There appears to be no reason to doubt 
this statement. I am thus > satisfied 
that defendant No, 14 is a bona fide 
purchaser for value and that he had no 
notice of the suit mortgage, though he 
inquired.” 

The point, however, under s. 41 of the 
Transfer of Property Act was not taken 
specifically either beforethe Subordinate 
Judge or the lower Appellate Court,’ but 


we think that there are adequate grounds 

(5) 98 Ind, Oas. 1013; 28 Bom. L R. 1409; 30. W, 
N. 623; A. I. R. 1926 P. 0.100; (1926) M. W.N. 716; 
48 A. 529; 44 O.L. J. 330; 51 M. L. J. 836; 290. 0, 
316; 25 L. W. 1; 53 L A. 220; 25 A. L. J. 25; 38M. L. 
T, 81; 1 Luck. 389 (P. O), 


1131. O. 1928 


in this case to consider the questions 
whether defendant No. 14 was not a bona 
fide purchaser for value without notice, 
whether he did not make proper inquiry, 
and whether defendant No. 4 was not ‘the 
ostensible owner of this property with the 
express or implied consent of the plaintiff 
within the meaning of s. 41 of the Transfer 
of Property Act. We think, therefore, 
that this aspect ofthe case ought to be 
investigated by the lower Court. 

We would, therefore, send down the 
following issues for determination by the 
lower Appellate Court :— 

(1) Whether defendant No. 14 is a bona 
fide purchaser for value and made 
reasonable inquiry ?-and © 

(2) whether defendant No. 4 was the 
ostensible owner of this property with the 
consent, express or implied, of the plaintiff? 

Findings on the issues to be returned 
within two months, 

A. 

Issues sent down. 


BOMBAY HIGH COURT. 
Sxoonp Oivi APPRAL No. 864 oF 1926. 
February 28, 1928. 

Present :—Mr. Justice Patkar and 

' Mr. Justice Baker. 
LALLUBHAI PRAGJI AND OTAERS 
_ DEFENDANTS —ÅPPELLANT3 
, Versus. 4 . 
BHIMBHAI DAJIBHAI—Puaintirr— 
, RESPONDENT. 

Easements Act (V of 1882), s. 15 (2)—Easement to 
light and air—Obstruction by servient owner—Suit by 
servient owner for injunction within 20 years—Suit for 
declaration by dominant owner after 20 years—Pro- 

- cedure—Rights of parties, < 

An easement, regarding the use of light and air 
for the defendants’ house began in May 1904. The 
plaintiff obstructed the use in November, 1823, but 
the defendants removed the obstruction. The 
plaintiff brought a suit in, January, 1924, for an 
injunction against the defendants and the latter 
brought a suit against the plaintiff in June, 1924, for 
a declaration of easément right : í 
_ Held, that the period intervening between the 
inStitution of the plaintifs suit and that of the 
defendants suit could not be counted in calculating 
the period of twenty years, and the plaintiff having 
instituted a suit before the statutory period of 20 


ae ™ entitled to ‘a decree in his favour. [p. 527, 
col, 2. 


~ 
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Second appeal from a decision of the 
District Judge, Surat, in Appeal No. 18 
of 1925, reversing a decreb of the Sub- 
ordinate Judge at Bulsar, in Oivil Suit No, 
5 of 1924, 


Mesers. H.C. Coyajee, Gharekhan and 
P, A. Dhruva, for the Appellants. 

Messrs. G. N. Thakor and D. A. Tulza- 
purkar, for the Respondent. 


JUDGMENT. 

Baker, J.— fhe point in these appeals 
is very peculiar. These appeals arise out 
of two suits which were brought by the 
plaintiff Bhimbhai Dajibhai and the de- 
fendants respectively with regard to an 
easement. The factsare extremely simple, 
though they have given rise to a certain 
amount of confusion in the mind of the 
trial Court. The question is as to the right 
of the defendants, by whom I mean the 
defendants in the first suit, to open two 
windows and arches in the western 
wall which adjoins the plaintiff’s house, 
There isno dispute as to the facts. The 
defendants’ house was built in 1904. The 
easement regarding the use of light and 
air for that house commenced in May, 1904, 
and in November, 1923, the plaintiff Bhim- 
bhai obstructed the use of these windows 
and arches by the ‘defendants, but the 
obstruction was removed by the defendants 
and the plaintiff has brought the suit on 
January 3, 1924,for an injunction against 
the defendants ordering them to remove 
the windows and not to obstruct him in 
removing them. 


Admittedly the interruption to the 
exercise of the easement by the defendants 
lasted for less than a year=-for five months 
—and, therefore, under Explanation (2) to 
s. 15 of the Indian Easements Act, the 
interruption.being for less than a year 
was not an interruption within the meaning 
of the section. In the month of June, 1924, 
‘while the plaintiff's suit was pending, the 
defendants brought a suit against the 
plaintiff for a declaration under s. 15 of the 
Indian Easements Act that they had 
acquired an easement to the use of the 
light and air by an uninterrupted enjoy- 
ment fora period of twenty years. These 
two suits aresaid to have been consolidated, 
although the Oivil Procedure Code does not 
make provision for consolidation of suits, 
What actually happened was that the 
evidence was recorded in one suit and was 
used as evidence in the other. 
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The Subordinate Judge who tried 
“the case framed the following issue:— 

(1) Whether the defendants proved the 
alleged easement'and enjoyment thereof in 
the manner for the period required in law? 

By the defendants I mean the defendants 
who claim an easement as the dominant 
owners, He found on the issue in the 
affirmative, at the date of the defendants’ 
suit in June, 1924, but not-at the.date of the 
suit by the servient owners which was 
brought in January, 1924. He found that 
the permission set up by the plaintiff was 
not proved and that the plaintiff was not 
entitled to any relief. In the companion 
suit which was brought by the dominant 
owners, the defendants in the first suit, the 
finding was the same as in the other suit 
and a decree was passed declaring that 
“the plaintiff is entitled to the easement 
claimed for the plaint. windows and the 
arches and the defendant is ordered to 
remove the obstruction made’ by him 
against the said windows and arches which 
prevent the access and use of light and air 
to and -for the same. If the defendant 
fails to remove the obstruction raised by 
him in the way of the plaintiff's enjoyment 
of the windows and arches as before, that 
is, prior to the obstruction, the plaintiff 
may apply for removal thereof through the 


Court.” i 


This is a case in which two sets of people 
are’ contending. One claims to remove 
certain windows and the others claim to 
prevent them on the ground that they have 
acquired aright by prescription under the 
Indian Easements Act. The latter case 
does not really arise and need not be consi- 
dered. It has unnecessarily led the Judge 
of the trying Oourt into confusion and it 
becomes necessary to see what exactly the 
tangle is into which he got himself, What 
he has found is this:— | 


“When the plaintiff's suit was filed, the 
twenty years’ period was not completed; 
the plaintiff: was, therefore, justified in 
filing the suit. Thatsuit would certainly 
have been decreed in his favour had it not 
been for the defendants’ suit. The defend- 
ants have succeeded in proving the ease- 
ment and theirright to the reliefs asked 
for in their suit. The plaintiff wants an 
injunction and he is entitled to it. But 
the defendants are equally entitled to their 
reliefs which when granted would make the 

laintiff's decree absolutely nugatory. 
The plaintiff's decree would simultaneously 
pesuperseded by the defendants’ decree, 
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It would, therefore, be useless to pass any 
decree in the plaintiff's favour in his suit.” 

Then he goes on to say:— : 

“The only proper course in the matter, 
therefore, seems to be to make no order in 
the plaintiff's favour in this suit and to 
erat the reliefs claimed in the defendants’ 
suit. 

On coming to the question of costs he 
says:— 

“The plaintiff was as wrong in filing a 
suit after an enjoymentof more than nineteen 
years by the defendantsas he was in con- 


“testing the defendants’ suit brought after an 


enjoyment of twenty years.” 

On appeal, this decree was set aside by the. 
District Judge, but he has mainly based his: 
finding on the provisions of s. 10 of the 
Civil Procedure Oode. He held that the 
matter in suitin the subsequent suit by 
the defendants wasalso directly and sub- 
stantially in issue in the previously. in- 
stituted suit by the plaintiff. Both these 
suits were pendingin the same Court and 
that Court was of jurisdiction competent to 
grant the reliefs claimed in the subsequent 
suit. He also held that it was incompetent 
forthe trial Court to try the suit of the 
defendants without deciding the first suit 
of the plaintiff and that, therefore, the 
plaintiff was entitled to a decree upon his 
claim in the ‘first suit for injunction 
and the granting of that relief would 
operate as res judicata inthe defendante’ 
claim in the second suit. The defendants 
have appealed, and there is another appeal 
by them from the finding against them in 
the other appeal. 

There is absolutely no dispute as to the 
facts, Ihavealready stated thatthe enjoy- 
ment of the easement commenced in May, 
1904. The plaintiff's suit was brought on 
January 3, 1924. Therefore, as the first 
Court has found that on that date twenty 
years had not élapsed since the commence- 
ment of the enjoyment of the easement, it 
is unnecessary to consider the question of 
interruption, (in law there is no interrup- 
tion) as twenty years’ period must have 
elapsed before the institution of the suit 
wherein the claim, to which such period 
relates, is contested: thatis what the sec- 
tion says. 


The ruling in Flight v. Thomas (1) has 
been referred to at some length. That cage 
only decides that it makes no difference 
whether theinterruption takes placein the 


(1) (1841) 8 OL & F231; 8E.R.91; West 671; 5 
Jur, 811; 52 R. R. 468, - 
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middle or at the endofthesterm. It does 
not throw very much light on the present 
case, except-in so far as it lays down that 
twenty years’ period must have expired 
before the filing of the suit. At the date 
when the plaintiff filed his suit, whether 
there was an interruption of the enjoyment 
or there was nointerruption, the period 
which had expired was nineteen years and 
eight months about. So, at that period 
there was no possibility of the defendants 
acquiring an easement unders. 15of the 
Indian Easements Act, which says that:— 

“Where the access and use of light or air 
toand forany building have been peace- 
ably enjoyed therewith, as an easement, 
without interruption, and for twenty years, 
the right to such accessand use of light or 
air, support or ‘other easement shall be 
absolute.” 

It follows, therefore, that at the time of 
the institution of the plaintiff's suit the 
defendants had not acquired any easement 
and, therefore, as the first Court found the 
plaintiff was entitled to a decree. The 
decree which the plaintiff asked for in this 
suit was that a permanent injunction might 
be served upon the defendants not to open 
the two windows and arches in the common 
wall to the west of the defendants’ place, 
and restraining them from obstructing the 
plaintiff ifhe blocked upthe windows and 
arches when he raised his house, 

The finding that the plaintiff is entitled 
to that injunction and that the defend- 
ants havenot enjoyed the easement for a 
period of twenty years would put an end 
tothe easement absolutely as no period 
elapsing after that can be added to the 
period of twenty years necessary to obtain 
ameasement under s. 15 of the Act. This 
is laid down in Lord Battersea v. Sewers 
Commissioners (2) as follows (page 710*):— 


“What I am asked todo now is to say 
that it is quite sufficient that the twenty 
years shall be calculated, not twenty comp- 
lete years before action, but twenty years, 
nineteen years, and rather more of which 
is before action, the rest of the twenty years 
being madeup during the continuance of 
the action. It seems to me that such a 
contention is directly contrary tothe mean- 
ing of these two sections. I think, there- 
fore, that the action can only be brought 
after the period of twenty years has elaps- 


(2) (1895) 2 Ch. 708; 65 L. J. Ch. 81; 13 R. 795; 73 
L. T. 116; 44 W R. 124; 59 J. P. 728., 





Page of (1895) 2 OL- [E4] 
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It would have baen a different matter if 
the plaintif had not brought this action, 
because then the defendants’ action, which 
is brought in June, 1924, would have been 
more than twenty years from the date 
when the easement commenced, But the 
plaintiff came in first in his action 
before twenty years had elapsed. It is 
quite clear that the plaintiff has brought 
his action before any easement had been 
acquiredand this being so he is entitled to 
a decree on the terms sought, on the ele- 
mentary principle that the decree deter- 
mines the rigats of the parties at the time 
of the suit. The defendants can have no 
right to an injunction against plaintiff as 
at the time when the plaintiff became en- 
titled to his injunction the defendants had 
notacquired the right which they now 
claim. That being so there is an end to 
the matter and the plaintiff should have 
been given a decree. In that case it was . 
useless for the defendants to bring their 
suit, as no period after the institution of 
the plaintiff's suit could be added to make 
the period of twenty years necessary to 
obtain aright for injunction. 

On these grounds and quite apart from 
s. 10 of the Oivil Procedure Oode I am of 
opinion that the view ofthe lower Appellate 
Court is correct and both the appeals 
should be dismissed with costs. 


Patkar, d.—lagree. The point urged 
on behalf of the appellants, the dominant 
owners, is that where an easement has been 
enjoyed without interruption for more than 
nineteen years it gives & title to the ease- 
ment under the Act, provided the action 
claiming the right commenced within a 
year after notice ofinterruption and reliance 
is placed on the case in Flight v. Thomas 
(1). it is urged on behalf of the appellants 
that, as a matter of fact, a suit is brought by 
them within one year after notice of the 
interruption. It is argued,on the other 
hand, on behalf of therespondent that if no 
suit had been brought by the servient 
owner within one year, and before 
the completion of the statutory period of 
twenty years the contention of the appel- 
lants would be effective. But institution 
of the suit by the servient owner would 
prevent the dominant owners from 
including the time from the institution of 
the suit by the servient owner to the 
institution of the suit bythe dominant 
owners within the period of twenty years 
According to the case in Flight v. Thomas 
(1) a period of twenty years must have 
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elapsed before a suit is brought, and the 
question is whether such a suit is a suit only 
by the dominant owner or would include 
a suitby theservient owner. Itis not merely 
sufficient that when the suit is brought, 
more than nineteen, though lessthan twenty 
years of such enjoyment have elapsed. 
Therefore, before there can be an interrup- 
tion for one year the full period of twenty 
years, necessary to make the dominant 
owner's title absolute, must have expired, 
The right which the dominant owners 

- claim is only an. inchoate right until the 
full expiration of twenty years. And in 
case of an inchoate right, unless and until 
the full period has expired, the Courts will 
not interfere to protect it. See Lord 
Battersea v. Sewers Commissioners (2) and 
Bridewell Hospital v. Ward (3) The right, 
which the dominant owner acquires after a 
user of nineteen yearsis an inchoate right 
‘The period of twenty years, according to 
B. L5of the Indian Easements Act, must expire 
before the institution of the suit wherein the 
claim to which such period relates is contest- 
ed. The suit brought by the servient owner in 
this case is a suit wherein the claim to which 
such period of twenty years relates is 
contested. According to the view in “Gale 
on Easements,” 8th Edition, page 210 :— 


t 


“In all cases in which an easement is 
claimed under the Statute by user such user 
must be shown. to have. existed during the 
-requisite periods immediately preceding 
the commencement of some action wherein 
the claim or matter to which such period 
‘may relate shall come in question, ” 


The suitis not necessarily a suit brought 
“by the dominant owner, but would include 
a suit brought by the servient owner in 
‘which the claim to which such period 
‘relates is contested. The servient owner 
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Greenhalgh v. Brindley (4) and Halsbury’s 
Laws of England, Volume XI, page, 273. I 
may refer in this connection to the cases of 
Kashibhat v. Vallavbhai (5) and Narasap- 
payya v. Ganapathi Rao (6) In this case the 
period of twenty yeara had not elapsed before 
the institution of the suit by the servient 
owner, and, therefore, in my opinion, there 
has been no acquisition of easement within 
the meaning of s.15 of the Indian Ease- 
ments Act. I think, therefore, that this 
ground is sufficient for the disposal of this 
appeal, 


It appears that the learned District Judge 
dealt with the provisions of s. 10 of the 
Civil Procedure Code with reference to the 
embarrassment felt by the Subordinate 
Judge with regard to the disposal of the 
two suits in which the same relief was 
claimed by the dominant owners as well as 
by the servient owner. The learned 
Subordinate Judge gave a decree in favour 
ofthe dominant owners, though their suit 
was subsequent to the institution of the 
suit by the servient owner. Iam unable to 
follow the reasoning by which he preferred 
the claim of the dominant owners to 
that of the servient owner. In my opinion 
therehas been no acquisition of easement 
by the dominant owners within the 
“meaning of s.150f the Indian Easements 
Act. On that ground I would confirm the 
decree of the lower Appellate Court and 
. dismiss both the appeals with costs. 


A. Appeals dismissed. 


(4) (1901) 2 Oh. 324 at p. 328; 70 L. J. Ch. 740; 49 
W. R. 597; 84 L. T. 763; 17 T.L.R.574. 0‘ 

(5) 67 Ind. Oas. 356; 24 Bom, L. R, 305; 46 B. 82 ; 
A. I. R. 1922 Bom. 83. ; 

(6) 29 Ind. Cas. 255;3 M, 289. 


“has by the institution of his suit prevented ` 


‘the period of twenty years running in 
‘favour of thé dominant owner. An owner of 
‘property who has been dispossessed can 
‘successfully bring a suit within twelve 
years of his dispossession and is not liable 
- to be defeated by the defendant trespasser 
instituting during the pendency of the suit 
. by the real owner, another suit after the 
‘period of twelve years 18 completed. Uatil 
the full expiration of twenty years the 
-inchoate right is not an interest in land 
‘nor an easement known tothe law. See 


(8) (1893) 62 L. J. Oh, 270; 3 R, 228; 68 L, T. 212, 
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LAHORE HIGH COURT. 
FULL BENCH. 
First Cryin Appaan No. 2630 or 1922. 
June 23, 1923. 
Present:—Justice Sir Alan Broadway, Kr. 
Mr. Justice Addison and Mr. Justice Tek 
Chand. 
Bhai KIRPA SINGH—DEFENDANT 
—APPELLANT 
versus 
Rasaldar AJIPAL SINGH AND OTHERS — 


PusIntigra— RESPONDENTS, 

Sikh Gurdwaras Act (VIII of 1925), ss, 8, 29, 82, 
89—Act passed during pendency of appeal in High 
Court—Maintainability of appeal—Power of High 
Court to settle scheme of management—‘Suit’, ‘pro- 
ceeding, meanings of—Interpretation of Statutes— 


Right of appeal, a vested right—Effect of Statutes on - 


pending appeals—Retrospective operation, principles 
relating to. 


The enactment of the Sikh Gurdwaras Act and the 
issue of a Notification under the provisions of the 
said Act declaring a Gurdwara to be a Sikh 
Gurdwara do not bar the jurisdiction of the High 
Court to deal with an appeal against the decree of 
a subordinate Court passed in a suit under s, 92, 
Oivil Procedure Code, in respect of the Gurdwara, 
waich appeal was pending when the Act came into 
force or ths Notification was issued. The High Court 


must hear and decide the appeal though in view of ° 


the imperative provisions ofs, 3 it may not be pos- 
sible for it to grant-all the reliefs claimed. Under 
that section it is not open to the Court to go into 
the question whether or not the Gurdwara is a Sikh 
Gurdwara nor can it settle a scheme of manage- 
ment in respect of such a Gurdwara. The procedure 
laid down in s, 32 is applicable to “suit” or ‘“pro- 
csadings” ejusdem generis pending ina Court of first 
instance and does not govern a pending appeal, 
even ifall or someofthe matters mentioned in that 
section arise for decision inthe appeal. [p. 535, col. 


The right of appeal is not a mere matter of pro- 
eadure but isa vested right which inheres in a party 
fro the commencement of the action in the Uourt 
of first instance. Lf, according to the law in force 
as the time when the action was started in the 
Oourt of tirst instance the ultimate decision of such 
Oourt was appszalable, the right to prefer or pro- 
secate an appeal therefrom is not affected by a 
subsequent change ofthe law abolishing the appeal 
or modifying its forum, unless it is so provided ex- 
pressly inthe amending Statute or follows by neces- 
sary implication from its terms. [p 53., col. 2.] 


Colonial Sugar Refining Co., Ltd. v, Irving (1), 
- referred to, 


4 
Statutes should be interpreted, if possible, so as 
t> respect vested rights and in the absence of 
anything in an enactment to show thatit is to have 
retrospective operation, it cannot be so construed as 
to have the effect of altering the law applicable to 
a claim in litigation at the time when the Act is 
passed. |p. 532, col. 1.] 


. 2 5 we 
“Suit” “proceeding” and words of similar connota- 


tion have different meanings in different Statutes, 


and it ıs not possible to lay down a general 
rule of interpretation which would be applicable to 
all cases, In each particular case the question has 
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to be examined in reference to the context and that 


meaning is to be preferred which will best fit in with 
it. [p. 533, col. 2.4 Ps 


The words “suit or proceedings” in ss. 29 and 32 
of the Sikh Gurdwaras Act, must be construed in the 
narrow sense as signifying an action in the trial Court 
or proceedings ejusdem generis and cannot be held 
to include appeals. [ibid.] 


First appeal from a decree of the Senior 
Sub-Judge, Amritsar, dated the 5th October, 
1922. 


Messrs. Hazara Singh, Jagan Nath Agar- 
wal and M, L, Batra, for the Appellant. 

Dr. G. C. Narang, Messrs. Man Singh and 
Bhagat Singh, for the Respondents. 


JUDGMENT. . 
Tek Chand, J.—The reference has 
arisen out of a suit instituted on 26th July, 
1921, in the Court of the Senior Subordi- 
nate Judge, Amritsar, with the previous 
sanction of the Collector obtained under 
s. 92, Oivil Procedure Code, by certain 
worshippers of the Gurdwara of Guru Sar 
Sutlani praying that the defendant be 
removed from the office of the Mahant of 
the Gurdwara, that he be directed torender 
accounts of the trust properties, and that 
a scheme of management under a “Oom- 
mittee of Administration” be settled. It was 
alleged that the defendant had set upa 
title adverse to the trust with respect to 
the Gurdwara and the properties attached 
thereto, that he had been guilty of waste 
and misappropriation of large sums of 
money and of neglect of his religious 
duties, and that he was a man of immoral 
and otherwise unfit to hold 
charge of his office as Mahant. The de- 
fendant denied these allegations, but the 
Subordinate Judge decreed the suit hold- 
ing thatthe Gurdwara was a Sikh Gur- 
dwara, that the properties in suit were 
attached tothe institution and that the 
defendant wasnot afit person to continue 
as Mahant. He accordingly ordered his 
removal from the office and settled a 
scheme for the appointment of his succes- 
sor, who was to be assisted by a Oom- 
mittee of Management. He also ordered the 
defendant to submit accounts for a specified 
period for the scrutiny of the Committee, 
and further directed that an allowance of 
Rs. 75 per mensem be paid out of the 
Gurdwara income to him as maintenance for 
his lifetime and that he be given a house at 
Amritsar for residence. Thecosts of the 
suit were ordered to be paid by the defend- 
ant personally and not from the Gurdwara 
income, 
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From this decree two appeals were lodged 
to this Court: O. A. No. 2680 of 1922, present- 
ed on 23rd October, 1922, by the defendant 
praying for the dismissal of the suit and 
O. A. No. 182 of 1923, preferred on 8th Janu- 
ary, 1923, by the plaintiffs objecting to the 
grant of maintenance allowance and the 
house for residence to the defendant. When 
these appeals came up for hearing before a 
Division Bench on the 26th March, 1928, a 
preliminary objection was raised on behalf 
of the plaintifis that the Sikh Gurdwaras 
Act VIII of 1925 having in the. meantime 
comeinto forceon lst November, 1925, and the 
Gurdwara in question having been declared 
tobe a “Notified Sikh Gurdwara” under 
the provisions of that Act, the High Court 
had no jurisdiction to hear and dispose of 
the appeals, even though they had been 
instituted before the Act was passed. As 
the points raised were of considerable 
importance the learned Judges of the 
Division Bench referred the following three 
questions for the opinion of the Full 
Bench: : 

“(1) What is the effect of the provisions of 
the Sikh Gurdwaras Act upon ‘the jurisdic- 
tion of the High Courtin entertaining an 
appeal from a decree passed in a suit under 
8. 92, Civil Procedure Code, with respect to a 
Gurdwara when such a suit had been decid- 
ed and an appeal had been preferred to 
the High Court against the decree of the 
trial Court before theSikh Gurdwaras Act 
came into force? 


(2) What difference if any would it make 
if the Gurdwara, the subject-matter of the 
suit under s. 92, has been notified as a Sikh 
Gurdwara under the Sikh Gurdwaras Act 
after the decision of the trial Court but 
before the institution of the appeal? 


(8) In case the High Court is not com- 
petent to decide these appeals on account 
of the provisions of the Sikh Gurdwaras 
Act what further procedure should be 
adopted by the High Court with a view to 
forward the records tothe Tribunal con- 
stituted under the provisions of the Sikh 
Gurdwaras Act’? 

It will be noticed that question (1) is 
expressed in somewhat general terms and 
acks us to determine the effect of the Sikh 
Gurdwaras Act on the jurisdiction of the 
High Court to deal with an appeal which 
_ was pending on lst November, 1925, against 
a decree passed by a subordinate Court in 
a suit under s. 92, Civil Procedure Code, 
“with respect to a Gurdwara.” Now for the 
purposes of the Act, Gurdwaras may, broad- 
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ly speaking be divided into three main 
classes: 

(A) Gurdwaras included in Sch. Iof the 
Act and declared to be “Notified Sikh 
Gurdwaras” under s. 3 (2). 

(B) Gurdwaras, not ineluded in the 
Schedule but in respect of which proceed- 
ings have been taken under s. 7 et seq of 
the Act to have them declared Sikh Gard- 
waras. 

(C) Those which donot fall under class 
(A) or class (B). 

The question as framed is not confined to 
cases falling in class (A) alone, but includes 
within its scope Gurdwaras of all the 
three classes. As the Gardwaras with 
which we are concerned in this and the 
connected references were included in Sch. I 
and no proceedings had admittedly been 
taken within the prescribed period to have 
them excluded from it, it was decided at 
the hearing, with the concurrence of all 
parties,to limit the arguments to Gurd- 
waras of class (A)only. Ishall accordingly 
discuss the matier in so far as it relates 
to such Gurdwaras alone and not concern 
myself with those which fall under class 
(B) or class (C). 

Dr. Narang, who appeared for the 
plaintifis-respendents, began bis arguments 
by boldly asserting that as a result of the 
enactment of the (Punjab) Act VIII of 1925 
and of the Sikh Gurdwaras Supplementary 
Act XXIV of 1425 (passed by the Central 
Legislature) all cases relating to Notified 
Sikh Gurdwaras, which were pending on 
Ist November, 1925, in all Civil Courts 
(including the High Court on its appellate 
side) became “automatically dead" and that 
from that date these Courts lost all power 
to proceed further with them and to give 
decisions thereon. He was, however, unable 
to refer us to any provision in these Acts 
in support of this contention, and was 
eventually constrained to admit that the bar 
applied (if at all) to the determination of cer- 
tain specified matters only, which bad been 
either conclusively settled by the Legisla- 
ture or the cognizance of which was trans- 
ferred exclusively to the Sikh Gurdwaras 
Tribunal, and that subject to these limi- 
tations tbe Courts were competent to con- 
tinue the cases pending before them. Of 
the sections of the Act on which reliance 
was placed and which will be discussed in 
detail presently, 8. 3 (4) lays down certain , 
presumptions, ss. 29 and 31 prohibit the 
Courts from entertaining or continuing 
“suite” or “proceedings” in so far as they 
involve certain sepecitied claime or ask for 


113 L O. 1928 


certain raliefs, and s, 32 provides the mode 
of enquiry iato and decision on certain 
issues. Hven ifall or any of thess sections 
were iatea lel to govern pending appeals, 
they merely deprive the Courts of the 
power to decides the particular matters 
mentioned therein and cannot be taken as 
creating an absolute bar against the Courts 
proceeding with the appeals, simply 
because the Gurdwaras concerned had been 
declared to be Notified Sikh Gurdwaras. 
Tasrefore, even if wa wera to accept the 
respondent's interpretation of these sections, 
it does not follow that the appeals have 
automatically come to an end, but it will 
be for the Court in each case to sae which 
(if any) of the questions arising in it have 
been taken out of its cogaizance and what 
reliefs, if aay, it is nə longer competent to 
graat and then to proceed to decide 
the remaining poiats in the ordinary 
way. 

Lot us now consider whether all or any 
of the sections relied oa by the respondents 
apply to appeals which were pending in 
the High Qourt on lst November, 1925, 
when the Act came into foree,. Sub-s. (4), 
s. 3, lays dowa inter alia, (a) that the 
publication of a declaration and of acon- 
solidated list under the provisions of sub- 
8, (2) shall pe conclusive proof that the Gurd- 
wara is a Sikh Gurdwara, and (b) that 
from the date of the publication of the 
Notification declaring ıt to be a Sikh 
Gurdwara the provisions of Part 3 of the 
Act shall apply to it. In s. 41, which 
appears in Part 3, it is stated that the 
management of every Notified Sikh Gaurd- 
Wara shall be administered by the com- 
mittee constituted therefor, the Board 
and the Oommission, in accordance with the 
provisions of this Act, and other sections in 
that part prescribe the machinery by which 
such administration is to be carried on, Now 
the terms of sub-s. (4), 8. 3 are Clear, explicit 
and imperative, and admitof no exception 
whatever. they determina conclusively 
the nature of certain Gurdwaras and lay 
down the law as to their future control and 
management. Pending litigation ia not 
excluded from their purview and (provided 
the .conditions laid down in the sub-section 
are fulfilled) it is not opsn to any Court 
including this Court, to determine whether 
01 not a Notified Gurdwara is a Sikh 
Gardwara or to settle a scheme for its future 
control and management. Thess two 
matters are, therefore, settled by the 
Legislature and this Court cannot go into 
them, 
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I shall next consider sub-s. (1), 8, 31, on 
which relianca was placad on behalfof the 
This sub-section reads as 
follows: 

“No Court shall continue any proceed- 
ings in so far as such proceedings involve 
any claim relating to a Gurdwara specified 
in Sch. I or in regard to which a Notifica- 
tion has been published under the provi- 
sions of sub-s. (2) of s. 3,if such claim could 
have been made in a petition forwarded to 
the Local Government under the provisions 


of s. 5 or 6,or presented to a Tribunal 


under the provisions ofs, 19, 20, 21 or 27, 
and was not so made, unless and until 
such Gurdwara is deemed to be excluded , 
from specification in Sch. I under the 
provisions of s. 4.” 

The language used is no doubt obscure 
on certain points and was the subject of 
much discussion at the Bar, but it is 
clear from the portions underlined (here 
italicized) that this section governs only 
those cases in which petition could have 
been made to the Ləcal Government 
under s.5ors.6or to the Tribunal under 
8. 17 et seq, and were not so made, It doas 
not apply whether either petitions could 
not have been made, or if they could have 
been made were not actually made within 
the period prescribed therefor. Now it 
was -stated at the Bar by the Counsel for 
both parties in this and the connected refer- 
ence (C. A. No 545 of 1925) that the parties 
concerned had actually presented to the 
Local Government petitions under s. 5 
and thatsuch petitions had been forward- 
ed to the Tribunal for disposal. This being 
so 8.3L (l) does not obviously apply and 
cannot affect the power of the High Court 
to proceed with these appeals. 

It now remains toexaminess. 29 and 32 
of the Act and see what effect, if any, they 


have on the appeal before us. Before 
examining these sections, however, I 
think it necessary to point out that it is 


now authoritatively setiled that the right 
of appeal is not a mere matter of procedure 
but is a vested right which inheres ina 
party from the commencement of the action 
in the Court of first instance. If according to 
thelaw in force at the time when the action 
was started inthe Oourtof first instance 
the ultimate decision of such Court was ap- 
pealable the right to prefer or prosecute 
an appeal therefrom is not affected by 
a subsequent change of the law abolishing 
the appeal or modifying its forum, an. 
less it is ao provided expressly in the 
amending Statute or follows by necessary 
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implication from its terms. In Colonial 
Sugar Refininge Co, Lid. v. Irving (1) 
Lord Macnaghten, delivering the judg- 


' ment of the Judicial Committee in a case 


from New South Wales, which according 


to the law in force at the time when the. 


action was brought was appealable to 
-the Privy Council, but in which under 
the Australian Commonwealth Judiciary 
Act (which had been enacted in the 
meantime) the appeal lay to the newly 
constituted Supreme Court, observed : 
“The Judiciary Act is not retrospective 
‘by express enactment or by necessary in- 
tendment. And, therefore; the only ques- 
tion is, Was the appealto His Majesty 
in Oouncil a right vested in the appel- 
lants at the date of the passing of the 
Act, or was it a mere matter of pro- 
cedure? Itseems to their Lordships that 
the question does not admit of doubt. 
To deprive a suitor in a pending action 
of an appeal to asuperior Tribunal which 
belonged to him as of right is a very 
different thing from regulating procedure, 


‘In principle, their Lordships see no differ- 


ence between abolishing an appeal al- 
together and transferring the appeal to 
a new Tribunal. In either case the.e is 
an interference with existing rights con- 
trary to the well-known general principle 
that Statutes are not to be held to act 
retrospectively unless a clear intention to 


‘that effect is manifested.” 


it is an established canon of interpre- 
tation that “Statutes should be interpreted 
if possible, so as to respect vested rights” 
[Hough v. Windus (2)] andin the absence 
of anything in an enactment to show 
that it is to have retrospective operation, 
it cannot be so construed as to have the 
effect of altering the law applicable to 
a claim in litigation at the time when 
the Act is passed: Leeds & County Bank 


“vv. Walker (3) and Moon v. Durden (4). 


Again cases may arise (and the present 
seems to me to be such a case) when a 
Statute is retrospective with regard to 
certain sections only and silent es to 
others. The rule to be followed in cor- 
struing such a Statute was thus explained 


(1) (1905) A. ©. 369; 74 L. J. P. ©. 77; 92 L. T, 738; 
T, L. R. 513. 


9) (1854) 12 Q. B, D. 224; 53 L. J. Q. B. 165; 50 L. T. 

BSW RASI Morelli oe 
(h) (2888) 11 QB. D. 84; £2 L. J. Q. B. 580; 47 J. 
502, 

(4) (1848) 76 R. R, 479 at p,495; 2 Ex. 22; 12 Jur, 

188; 154 E RA 389, Bp ane ee 
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in the House of Lords by Lord Oairns 
L. O., in Gardner v. Lucas (5) : 

“No doubt there is, with regard tosome 
of its sections, a very clear statement that 
they shall apply only to instruments written 
after the passing of the Act; and with 
regard to other sections, there isan equally 
clear statement that those sections shall 
apply to things done both before and 
after the passing of the Act; and there 
is a third class of cases, of which the 35th 
and 39th sections are examples, in which the 
Act contains no clear and explicit state- 
ment of whether it is to be retrospective 
or merely to be prospective, But in a 
case of thst kind your Lordships have 
to examine the subject-matter of the en- 
actment of the particular section which you 
have to construe, to bear in mind the 
effect of a construction which would make 
it retrospective, and to ask yourselves 
whether it is to be supposed that that con- 
struction was intended bythe Legislature 
to be given to it, Your Lordships have 
further to guide and direct you the 
observations which were made in this 
House in the case last referred to at the 
Bar, the case of Urquhart v, Urquhart 
(6), that in a matter of this nature any 
Oourt’ will be slow to construe an en- 
actment as retrospective and thereby as 
disturbing existing rights, unless Parlia- 
ment has clearly said that the enactment 
is to be construed retrospectively”. 


Based on the principle underlying the 
rules enunciated above, another and a 
subordinate rule has been laid down, 
that a Statute is not to be construed so 
as to have a greater retrospective effect 
than its language renders necessary and 
that in construing “a section which is to 
a certain extent retrospective, the maxim 
ought to be borne in mind as applicable 
whenever the line is reached, at which 
the words of the section cease to be 
plain” (Maxwell's Interpretation of Statutes, 
6th Edition, p. 382). These being the estab- 
lished rules of interpretation to be fol- 
lowed in interpreting Statutes which pur- 
port to affect vested rights, let us now 
proceed to apply them to 68. 29 and 32, 
Sikh Gurdwaras Act, It is admitted that 
in neither of these sections is there an 
express prohibition against an Appellate 
Court proceeding to determine in a peng- 
ing appeal the particular matters specifi- 
ed therein. The Bar applies in terms to 


(5) (1878) 3 A. C. 582 at p, 589.. 
(6) (1851) 1 Maca. 736. 
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‘suits’ or “proceedings” and not to “ap- 
peals.” It has, however, been contended 
on bshalf of the respondents that an 
appeal is in reality a continuation of 
the suit, in which the decree under ap- 
peal was passed by the Oourt of the 
first instance, and, therefore, the sections 
must be held to include in their ambit, 
if not expressly at least by necessary 
implication, the entire litigation beginning 
with the filing of the plaint or the mak- 
ing of the initial application in the trial 
Court, and ending with the decision of 
the Court of ultimate appeal or revision. 
In support of this contention reliance 
was placed on Gobind Chander Roy v. 
Guru Churn Kurmakar (7), Dinonath Ghose 
v. Shama Bibi (8), Settappa Goundan v. 
Muthia Goundan (9), Kristnama Chariar 
v. Mangammal (10), Vuppuluri Atchayya 
v. Venkata Seetarama Chandra Rao (11) 
and Rustomji v. Official Liquidator of the 
People’s and Amritsar Banks, Ltd. (12). In 
the first three of these cases the question 
involved was whether, in reference to 8. 52, 
Transfer of Property Act,the rule of lis pen- 
dens applied to the period between the 
passing of the decree of the trial Court and 
the institution of the appeal therefrom. 
The fourth case interpreted Art. 179, 
Limitation Act, 1877, and the fifth dealt 
with s. 115, Oivil Procedure Code. In 
the last case it was laid down that orders 
passed by the trial Court can be appeal- 
ed against only by a person who was a 
party to the litigation before ‘it. The 
provisions of the law, which the Oourts 
had to interpret in these cases are in no 
way similar to those of the Sikh Gard- 
waras Actand theremarks made therein were 
not intended to be of universal application 
but had reference to the particular matter 
dealt with in each case. 

Per contra it is possible to cite an equally 
large number ofcases in which a narrower 
meaning has been attached to the word 
“suit” as denoting the stage of the litiga- 
tion before the Court of the first instance 
beginning with the filing of the plaint 
and ending withthe decree or final order 
passed by such Court: see for example 
Mrs. M. Banes v. Col. J. P. Turton (13) 


(7) 15 0. 94. 

(8) 28 O. 23; 4 C. W. N. 740, 

(9) 31 M. 268; 4 M, L. T. 77, 

(10) 26 M. 91. 

° (11) 18 Ind. Cas. 555; 39 M. 195; 13 M. L. T, 60; 24 
M. L. J. 1124 

o 49 Ind, Oas. 381; 79 P. R. 1919; 1238 P. W, R. 
919. 
(13) 23 P. R. 1883. 
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Dhonessur Kooer v. Roy Gooder Sahay (14), 
Watkins v. Fox (15) and the observations 
in Lachhmi v. Bhulli (16). o 

Similarly the word “proceeding” has 
been held in some enactments to inelude 
appeals: Ratanchand Shrichand v. Han- 
mantrav Shivbakas (17), but in others it 
has been given 4 narrower meaning. An 
instructive case of the later class is Hood- 
Barrs v, Cathcart (18) where the expres- 
sion “action or proceeding instituted” in 
s. 2, Married Women’s Property Act (56 
& 57 Vict, c. 63, 8.2) was interpreted 
as anaction or proceedings ejusdem generis 
in a Court of first instance, “in which 
the married woman was the actor,” and 
it was definitely ruled that it did not 
include an appeal preferred by her from 
an order passed’ against her by the trial 
Court in a lis in which she was the 
defendant. This decision was approved 
by the House of Lords in Hood-Barrs 
v. Heriot (ly). Reference may also be 
made in this connexion to the judgment 
of Jessel, M. R, in Holme v. Guy (20), 
where a similar interpretation was put 
on the expression ‘suit, petition or other 
proceedings’ in s. 2, (English) Oharitable 
Trust Act, 1853. 

An examination of these and other 
cases leads to the conclusion that “suit” 
“proceeding” ana words of similar con- 
notation have different meanings in differ- 
ent Statutes and that it is not possible 
to lay down a general rule of interpreta- 
tion which would be applicable to all 
cases. In each particular case the ques- 
tion has to be examined in reference to 
the context and that meaning is to be 
preferred which will best fit in with it. 

I have given my most careful con- 
sideration to the phraseology used in 
ss. 29 and 32 and have examined it in 
reference to other parts of the Act, 
and have reached the conclusion that 
the words “suit or proceeding” must be 
construed in a narrow sense as signify- 
ing an action in the trial Court or pro- 
ceedings ejusdem generis and cannot be 
held to include appeals. Taking s. 32 
first we find it laid down that where in 


(14) 2 0, 336. 

(15) 22 O. 943. 

(16) 104 Ind. Cas. 849; 8 Lah. 384; A, I. R.1927 Lah, 
289: 28 P. L. R. 712. 

(17) 6B. H. O. R 166. 

(18) (1894) 3 Gh. 376. 

(19) (1897) A. O. 177; 66 L.J. 356; {76 L, T. 299; a5 
W.R 


. R. 507. 
(20) (1877) 5 Oh. D. 901; 46 L. J. Oh. 618; 26L. T, 
600; 25 W. R. 547, 
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any suit or proceeding pending at-the com. 
mencement of the Act, in a Civil or Revenue 
Court it has becbme or becomes: neces- 
Bary to decide any claim in connexion 
with a Notified Sikh Gurdwara which 
the Court finis might be made under 
the provisions of ss 3, 5, 6,7, 10, 11, 19, 
20, 21 or 27 within the time prescribed there- 
in the Court shall frame an issue in respect 
of such claim and shall forward the record 
of the suit or nroceeding to a Tribunal and 
thereupon the Tribunal shall proceed to hear 
and determine the issue and record its 
decision in the form of an order and shall 
return the record with a copy of its decision 
to the Court and the Court shall proceed to 
«determine the suit or proceeding in accord- 
ance with such decision, subject to the 
provisions of s. 34. In my opinion the 
procedure laid downin this section was 
not and could not have beem intended to 
govern appeals, which were pending in the 
High Court or other Appellate Oourts on 
the day the Act came into force. The 
Tribunals constituted under the Act are 
admittedly Courts of original jurisdiction 
and have no appellate powers, and if the 
intention was to invest them with juris- 
diction to deal with matter arising in pend- 
ing appeals such intention should have been 
expressed more clearly and explicitly than 
has been done ins. 32, 


Again, the principal function of an 
Appellate.Court is to review (subject to O. 
XLI, r. 27, etc.) the evidence recorded by 
the trial Court and to give its own findings 
thereon. But if the contention of the 
respondents were accepted the Appellate 
Court dealing with matters mentioned in 
s. 32 must ignore the evidence given at the 
trial of the suit which is under appeal 
before it, and irrespective of the wishes of 
the parties, it must frame an issue and 
submit it tothe Tribunal for determination, 
and after the Tribunal has given its finding 
thereon and returned the record to the 
Appellate Court, it must (subject to the 
provisions of s, 34) decide the matter 
accordingly, without itself considering 
the evidence and seeing if the conclusions 
arrived at by the Tribunal are correct or 
not. In other words, the Appellate Court, 
which is seized of the case, has not toapply 


its own mind to the matter but (so far as. 


these issues are concerned) it must merely 
act as a ministerial functionary of the 
Tribunal, and decide in accoruance with 
the findings recorded by the latter. And 
„the position will be exactly the-same whe- 
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ther the Appellate Court is the High Court 
to which the Tribunal is admittedly subordi- 
nate, or an inferior Appellate Court like 
that of the District Judge or the Senior 
Sub-Judge, and whether the appeal is 
before the High Court as a first or second 
appeal or has been filed under the Letters 
Patent against a decree passed by a Single 
Judge of the tourt itself. 

In cases in which the order of the Tribu- 
nal has been appealed against under s. 34, 
there will be simultaneously pending in 
the High Court two appeals, arising out of 
the same suit one against the decree of the 
Sub-Judge and the other against the order 
of the Tribunal. In one of them the Court | 
has to adjudicate on the findings of the 
Tribunal on the issues referred to it, and 
in the other it has virtually no judicial 
functions to perform so far as the matters 
covered by the issues are concerned. It is 
conceded that such a position is highly 
anomalous and inconvenient and may at 
times lead to .serious complications. In 
these circumstances, I am not, in the 
absence of clear words to the contrary, 
prepared to hold that s. 32 applies to 
appeals. 

The phraseology used in s. 29 is similar 
to that ins 32and on similar considerations 
“ suit or proceedings’ in that section must 
be given the same meaning. Indeed it 
seems tome that the respondent's conten- 
tion, if accepted with regard to this section, 
will lead to even greater anomalies. Take 
for instance a case like the one before us, 
in which the defendant was removed from 
his office as Mahant of the Gurdwara at Gur 
Sar Sutlaniin due course of law, in execu- 
tion ofa decree which had been passed by 
a competent Court long before the Act 
came into foree. Against this decree an 
appeal having been preferred, the whole 
case had once more become res sub judice 
and a duty was cast on the Appellate Uourt 
to see if the trial Court had come to correct 
conclusions on the questions involved, in- 


- cluding the question whether the appellant 


had been rightly removed from office, Let 
us assume, for the sake of argument, that 
the decision of the trial Court on this point 
was palpanly erroneous, ani on the evi- 
deuce and undrthe law in force at the 
time, the appellant ought not bo bave been 
removed. Now if tbis Court cannot on 
appeal look into the matter aud potut out, 
the error of the lower Court, its fluding 
must stand uureversed, and as a result 
thereof the appellant will be deprived of | 
the benefit of s. 134 and other provisions 
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of the Sikh Gurdwaras Act to which he 
would have, but for the trial Court's (admitt- 
edly erroneous) decree, been entitled as a 
“oresent hereditary office holder “ofa 
Notified Sikh Gurdwara. Indeed it seems 
to me, that he would have occupied a far 
better position if the plaintiffe-respondents 
instead of having him removed through 
Court in asuit under s. 92 had taken the 
law into their own hands and forcibly 
ejected him. For in that case he or his 
“presumptive successor” would have been 
entitled to claim compensation under s. 6, 
but to which they are not even entitled in 
view of the decision of the lower Court. 
That thisis not a mere fanciful argument 
ig clear from the fact, admitted by both 
parties at the hearing, that the appellant 
(ex- Mahant Kirpa Ra m)had actually applied 
for compensation under 8. 6 to the Tribu- 
nal, but his application was rejected in 
limine on the ground that the section was 
inapplicable, as he had not been “unlawful- 
ly " dispossessed. In this view of the case 
the Appellate Court is debarred from 
undoing the mischief done by the erro- 
neous order under appeal. With all these 
startling consequences startling us in the 
face] am not prepared to hold that the 
Legislature intended, as if it were by a side 
wind and without expressing itself more 
clearly than it has done, to effect so mate- 
rial a change in the jurisdiction and powers 
of the Appellate Courts, including the 
High Oourt, to deal with matters properly 
pending before them. As pointed out by 
Jessel, M R., in Jacobs v. Brett (21): 
“Nothing ia better settled than that an Act 
of Parliament which takes away the juris- 
diction of a superior Oourt of Law must be 
expressed in clear terms. I do not mean 
to say that it may not be done by necessary 
implication as well as by express words, but 
at all events it must be done clearly. It is 
not 10 be assumed that the Legislature 
jatends to destroy the jurisdiction of a 
superior Court. You must find the inten- 
tion not merely implied, but necessarily 
implied”. 
In my opinion, 8. 29 is no bar to this 
Gourt deciding the question whether the 
appellant had been properly removed by 
the trial Court, though it may be that in 
view of s. 3it may not be possiblefor it to 
grant to the appellant all the reliefs claim- 
ad by him. I would, therefore, hold that 
neither s. 29 nors. 32 applies to pending 


appeals. 
(21) (1875) 20 Eq. 1; 44 L. J. Oh, 377; 32 L. T. 622; 23 
W. R. 556. 
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The foregoing discussion deals with 
questions (1) and (3). Question (2) as 
framed, does not really arise in this or the 
connected references, as it contemplates a 
case in which a Gurdwara has been notified 
as a Sikh Gurdwara after the decree of the 
trial Court but before the institution of the 
appeal. Both, the Gurdwara at Gur Sar 
Sutlani and the Dharamsala Bhai Abnasha 
Singh at Wazirabad, were admittedly 
notified after the institution ofthe appeals. 
It ia, therefore, not necessary to examine 
this question in any detail, but having 
regard to the views expressed above, the 
position in such a case will forall practical 
purposes be the same as in cases in which a 
Notification had issued during the pendency - 
of ae appeal. 

o sum Up: my answer to t i 

re Th is as follows: nepen 
1 e enactment of the Sikh Gurdw 
Act and the issue of Notification under ae 
provisions of the said Act declaring a 
Gurdwara to be a Sikh Gurdwara do not 
bar the jurisdiction of the High Oocurt to 
deal with an ap peal against the decree 
of a subordinate Court passed in a suit 
under s. 92, Oivil Procedure Code, in 
reapect of the Gurdwara, which 'ap- 
peal was pending when the Act came 
into force or the Notification was 
issued. The High Oourt must hear and 
decide the appeal though in view of the 
imperative provision of s. 3 it may not be 
possible for it to grant all the reliefs claimed 
Under that section it is not open to the 
Court togo into the question whether or not 
the Gurdwarais a Sikh Gurdwara nor can it 
settle a scheme of management in respect of 
such a Gurdwara. (2) This question does 
not arise in this reference. (3) The procedure 
laid down ins 32 is applicable to “suit” or 
‘proceedings ejusedem generis pending in 
a court of first instance and does not govern 
a pending appeal, even if all or some of the 
matters mentioned in that section arise for 
decision in the appeal. 

Broadway, d.—I concur. 


Addison, J.~—I concur 
nothing to add. ane. Mave 
A. Reference answered 
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LAHORE HIGH COURT. 
ORIMINAL Revision Parrtion N. 1122 
oF 1928, 

October 5, 1928. 

Present :—Mr. Justice Tek Chand. 
AMAR NATH—Accosep—PeririoneR 

versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 489— 
Revision—High Court's power to quash charge, 

The High Court has power under s. 439, Criminal 
Procedure Code, to quash a charge in a criminal 
ease though such power will be exercised in ex- 
ceptional cases only. 

Emperor v. Bishen Das (1), Tabiru v. Jallu (2) and 
Tarak Singh v. Emperor (3), followed. 

Petition under s. 439 of the Criminal Pro- 
cedure Code, 1898, for revision of an order 
vf the District Magistrate, Gurdaspur, dated 
the ləth April, 1928, affirming that of the 
Magistrate, Second Class, Shakargarh dated 
the lst February, 1928. 

Mr. Shamair Chand, for the Petitioner. 

Mr. Devi Dayal, for the Respondent. 


JUDGMENT.—This is an application 
under s. 439, Criminal Procedure Code, on 
behalf of Amar Nath accused, praying 
that the charges under s. 417/384 framed 
against him by the Tehsildar- Magistrate of 
Shakargarh be quashed. 


The relevant facts are that Achhru, 
father of Babu Ram complainant owed to 
the petitioner a sum of Rs, 300 on a bond 
carrying interest at 9 per cent, per annum 
and payable by annual instalments of 
Rs.25. Default having been made in pay- 
ing the first three instalments, Amar Nath 


instituted a suitfor recovery of Rs. 75 the. 


amount of these three instalments plus 
Rs. 55 as interest, or Rs, 130 in all against 
Achhru and his two sdns Relu and 
Babu. On the 6th of May, 1926, an 
ex parte decree for the sum claimed together 
with Rs. 21-6, costs was passed in favour 
of Amar Nath against all the three defend- 
ants. Some time after, the decree-holder 
Amar Nath took out proceedings in execu- 
tion of his decree and got warrants of 
arrest issued againet Relu judgment-debtor 
only. In the meantime Relu and his 
father Achbru had applied to the Insol- 
vency Gourt for being adjudicated as insol- 
vents. In those proceedings Amar Nath 
appeared and got himself entered in the 
schedule as a creditor of Achhru and Relu 
insolvents, to the extent of the amount of 
the decree aforesaid and the balance due 
on the original bond. Later on he applied 
to execute the decree against the third 
judgment-debtor, Babu Ram and a warrant 
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for bis arrest was ieeued, This warrant weg 
executed on the 7th of November, 1927, 
when a compromise was arrived at between 
Babu Ram and the decree-holder and a 
fresh bond for Rs. 155, (the amount of the 
decree, costs of the suit and costs of the 
execution) was executed by Babu Ram in 
favonr of the decree-holder payable by 
instalments of Rs. 5, per mensem each. 

Subsequently, on the 20th of December, 
1927, the Receiver, who was administering 
the estates of Achhru and Relu insolvente, 
sent by money order the sum of Rg, 41-14 
to Amar Nath as his pro rata share of the 
assets of the aforesaid insolvents. The next 
day, i.e., the 21st of December, 1927, Babu 
Ram lodged a complaint under s. 417, Indian 
Penal Code, against the decree- holder Amar 
Nath alleging that the accused had cheated 
him by first getting the amount of the 
decree entered in the schedule of creditors. 
of Achhru and Relu insolvents and then 
executing the decree against Babu Ram 
and getting a bond executed by him on the 
7th of November, 1927. After recording the 
evidence of the complainant, the petition- 
writer and Achhru insolvent, the learned 
Magistrate framed charges against the 
petitioner under s. 417/384. 

The petitioner has preferred a revision 
to this Court urging thaton the allegations 
made in the complaint and on the facts 
as disclosed in the prosecution evidence 
no criminal offence under s. 417/384 or any 
other section of the Penal Code or any other 
law has been disclosed and that the pro- 
ceedings be quashed. 

Mr. Devi Dayal for the respondent ` 
objects that this Oourt ought not to in- 
terfere on the revision side at this stage. 
It is, however, wellestablished that the 
power of this Court to take action under 
8.439 by quashing proceedings is undoubted, 
though such power will be exercised in 
exceptional cases only, See Emperor v. 


_Bishen Das (1), Tahiru v. Jallu (2) and 


Tarak Singh v. Emperor (3) 

Mr. Devi Dayal dces not controvert 
the facts as disclosed above. Now there 
can be no doubt that on the facts as alleged 
by the complainant himself,no criminal 
offence is disclosed and it will be an abuse 
of the procees of the Court to allow the 
criminal proceedings to continue in a case 


(1) 8 Ind. Cas, 1161; 33 P. R.1910 Or.; 57 P. L.R 
1911; 12 Or. L. J. 50. A 
(2) 106 Ind. Cas. 224; 9 Lah. L. J. 351; 28 Cr. L. J: 
1040; A. I. R. 1927 Lah. 825; 9 A. I. Or. R. 176. 

(3) 103 Ind. Cas. 835; 9 Lah. L. J. 440; 28 Or. L. > 
J. 155; 8 A. I Cr. R. 447,29 P. L. R. 237; A. I. R. 1927 
Lah. 731, 
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like this. The petitioner had obtained a 
decree against three judgment debtors and 
if two of them had sub sequently applied 
to be adjudicated as insolvents and the 
creditor had proved his debt against these 
two, there was nothing in law to prohibit 
him from proceeding to recover his decree 
from the third. The payment by the Receiv- 
er was made subsequent to the execution 
of the bond by Babu Ram, and receipt of 
this amount cannot in any way render the 
petitioner criminally liable. It is a matter 
for adjustment in a civil suit, when the 
petitioner sues the complainant on the 
bond. 

It is noteworthy that though the com- 
plaint was under s. 417 only the learned 
Magistrate added a charge of extortion 
under s. 384 also. I cannot see on what 
grounds such a charge could possibly be 
supported. 

I accept the petition, quash the charges 
and set aside the proceedings against the 
petitioner. 


R, L. Proceedings quashed. 





LAHORE HIGH COURT. 
ORIMINAL Revision Petition No. 1407 
oF 1928. 
October 13, 1928. 
Present :—Mr. Justice Zafar Ali. 
Musammat BATTO AND OTARR—ÅCCUSED 
~—~PRTITION BR 
versus 
EMPEROR—-RESPONDENT. 


Criminal Procedure Code (Act V of 1898), s. 476-B 
—Complaint filed by Court ~Appeal, competency of. 


“ Section 476-B, Criminal Procedure Code, does not ` 


give a right of appeal toa person against whom a 
Court files a complaint: at its own instance and not 
on the application of some other person. 


Petition, uuders. 439 of the Criminal Pro- 
cedure Code, 1898, for revision of an order of 
the Sessions Judge, Lyallpur, dated the 6th 
July, 1928, affirming that of the District 
Magistrate, Lyallpur, dated the 21st May, 
1928. . 

Mr. S. A. Razak, for the Petitioner. 

Mr. Abdul Rashid, Assistant 

Remembrancer, for the Respondent. 
JUDGMENT.—The facts that have 
' given rise to the four connected Oriminal 
Revisions (Nos. 1407, 1408, 1409 and 1410 of 
1922) are thatthe District Magistrate of Lyall- 
pur enquired into a complaint under s. 376 
of the Indian Penal Oode lodged by a woman 
of the name of Sattoand came to the conclu- 
sion that the complaint was false. He then 
filed complaints at his own instance against 
the woman and her three witnesses (the four 


Legal 
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petitioners) to prosecute them under s. 211 
of the Indian Penal Code. They preferred 
appeals individually to the,Sessions Judge 
against the order for filing complaints 
against them; but the Public Prosecutor 
raised the objection that the order was not 
appealable. This objection found favour 
with the learned Sessions Judge and he 
dismissed the appeals. 

The question is whether s. 476-B of the 
Code of Oriminal Procedure gives a right of 
appeal to the person against whom a Court. 
files a complaint at iis own instance and 
net on somebody's application. There is no 
direet authority on this point; but the 
learned Sessions Judge took into considera- _ 
tion the comment at page 1006 of Sohoni's 
Oriminal Procedure Code which is as 
follows :—. 

“For purposes of appeal, s. 476-B 
contemplates an order refusing a complaint 
or making a complaint on an application 
bya party either under s. 476 ors 476 A. 
Over such an order or such an application 
only a right of appeal is allowed under 
s. 416-B. 
* * * x” 

The relevant portion of s, 476-B runs 
thus :— 

“Any person on whose application any 
Civil, Revenue or Oriminal Court has 
refused to make a complaint under s. 476 or 
s. 476-A, or against whom such a complaint 
has been mada, may appeal........ ew aas ts 

The learned Counsel for the petitioners 
contends that the words “such a complaint” 
refer to the previous words “a complaint 
under s. 476 or e. 476-A ”, while the learned 
Gounsel for the Orown contends that such a 
compiaint means “a complaint made onan 
application”. Having regard to the genesis 
of this section, Jam of opinion that the 
latter interpretation is correct. Section 476 
of the old Criminal Procedure Code gave no 
right of appeal to a person against whom a 
Court filed a complaint at its own instance, 
ths principle being that there can be no 
appeal if any person chooses to lodgea 
complaint whether that person be a private 
individual ora Oourt, that is to say, there 
can be no appeal against the act of lodging 
a complaint. On the other hand, if a 
Court gives sanction for filing a complaint 
the grounds on which sanction is given 
may be scrutinised by a superior Court 
and if not found sufficient the sanction may 
be revoked. 

Thus the opinion of the learned Sessions 
Judge that the order filing the complaint 
in this case was not appealable appears to 
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be correct, and I dismiss all the revision 
applications. 
ok. L. Application dismissed, 





LAHORE HIGH COURT. 

First O1vic Apphab No, 2471 or 1923. 
January 17, 1928. 
Present:--Mr. Justice Zafar Ali and 
Mr. Jastice Dalip Singh. 

NAZAR MUHAMMAD — PLAINTIFE — 
APPELLANT 
versus 
KALA RAM AND OTHERS, VENDEES 
WASU RAM, Vawnpor—Deranpdants— 
RESPONDENTS, 

Court Fees Act (VII of 1870),s. 7 v—Decres for 
pre-emption—Appeal by vendee—Court-fee on addi- 
tional value elaimed higher than Court-fee on ten 
times assessment—Appellant’s right to appeal from 
whole decree and pay Court-fees on ten times assese- 


ment. 
In an appeal against a decree for pre-emption a 


vendee who disputes the plaintiff's right to pre- 
empt is entitled to value his memorandum of appeal 
at ten times the amount assessed onthe land even 
though the real object of the appeal is to have the 
market value enhanced, and the Court-fee on the 
difference between value claimed and the value 
decreed is far higher than the Oourt-fee on ten times 


the assessment. 
It is an anomaly ofthe law of Court-fees that a 


person who appeals only against a part of the decree 
should have to pay more Court-fee than the one 
who appeals against the whole of it. But a litigant 
is entitled to appeal against the whole of a decree 
though he intends to attack only a part of it. 


First appeal from a decree of the 
Senior Subordinate Judge, Multan, dated 
the 3rd July, 1923 

Messrs. N. C. Pandit, Ghulam Mohy-ud- 
Din and Shib Ram, for the Appellant, 

Messrs. Fakir Chand and Chander Gupta, 
for the Respondents. 

JUDGMENT.—This was a suit for 
possession by pre-emption of certain 
agrieultural lande, wells, ete., situate in 
village Thatta Ghalwan, Tahsil Shujabad, 
District Multan The three vendees who 
are brothers figure as defendants Nos. 
1—3 andthe vendor is defendant No. 4. 

The price .recited in the deed of sale is 
Rs. 43,500. Outof this sum Rs. 9,022.8 
was paid to the vendor before the Sub- 
Ragistrar and the balance was stated to be 
the aggregate of various mortgage moneys 
aod other debts that he already owed to 
the vendees, The plaintiff, whose right 
of pre-emption was not disputed, asserted 
that the said price was fictitious and that 
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the price actually paid was Rs. 15, 000, 
which was also the market value. The 
evidence of some of the vendees’ own 
witnesses went a long way to show that 
Rs. 43,510 was a fictitious sum. One of 
them, namely, Bahadur Khan (D. W. No, 
14), who wasone of the attesting witnesses 
to the deed of sale, deposed that it was 
agreed tobetween the parties to the sale 
that Rs. 2,000 or Rs 3,000 would bere- paid by 
the vendor out- of the sum to be received - 
by him before the Sub-Registrar. The ven- 
dor, who too was a witness for the vendees, 
deposed that he had re-paid Rs, 6,000 The 
mortgage amounts, with one or two excep- 
tions, werealso found to include fictitious 
items. Thus it became clear that the price 
recited in the deed of sale had not been 
fixed in good faith nor had been actually 
paid. A retired Subordinate Judge, to 
whom the trial Court had issued acommis- 
sion to make an enquiry for the purpose 
of de'ermining the market value, inspected 
the lands, examined a number of witne&ses 
and then reported that the market value 
was Rs. 28, 30950. Both parties were 
dissatisfied with this report and filed 
objections thereto but produced no further 
evidence. The trial Court accepted, as correct, 
the rates at which the commissary valued 
the lands, but discovered two arithmetical 
errors in his calculations, and found that 
the correct valuation came to Rs. 27,436-5-0, 
Out of this sum, Rs. 4,0UU was payable to 
a mortgagee and the balance Rs. 23,436-5-0 
to the vendees, Both parties have ap- 
pealed. ; : 
As regards the appeal by the defendants- 
vendees the plaintiti's Counsel has raised 
a preliminary objection that the appeal is 
not properly valued for purposas of 
Court-fees. These defendants had pleaded, 
inter alia, that the suit was barred by time 
and that it must also fail for the reason 
that the plaintiff bad not claimed the 
whole of the property sold. Both these 
pleas were put in issue, but at the time 
of the final arguments in the Oourt below 
the vendees’ Counsel did not press them, 
In spite of this, these pleas are again 
raised by them in their grounds of appeal, 
so that they seek not only enhancement 
of the market value but also dismissal 
of the plaintiff's suit. If they had appealed 
only against the finding about the market 
value they would have paid Oourt-fees on, 
the difference between the value claimed 
and the value fixed by the Court below, 
iea sum of Rs. 16,064; but they have 
paid Court-fees on Rs. 1,940, which, is 
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ten times the amount of the revenue 
assessed on the land. The plaintiff's 
Counsel contends that the real object of 
the appeal is to have the value enhanced 
but that to avoid payment of Court-fees 
on a larger amount, the defendants have 
resorted to thetrick of adding grounds 
for dismissal of the suit which they’ had 
abandoned in the Court below. Mr. Fakir 
Cnand, who had filed the appeal and now 
appears to argue it, candidiy admits that 
there is no force in these grounds but 
states that he drafted the appeal in 
accordance with the instructions received 
from his clients and that the appeal as it 
stands is properly stamped It is an 
anomaly of the law of Court fees that a 
person who appeals only againet a part 
of the decreas should have to pay more 
Gourt-fee than the one who appeals 
against the whole of it. But a litigant 
is entitled to appeal against the wnola 
of a decree thouga ne intends to attack 
oaly a partof it, The objection was not 
pressed and we overruled it, 


(‘fhe rest of the judgment is not material for the 
purposes of this report—-Ed | 


A Appeals dismissed. 


LAHORE HIGH COURT. 
Orvit Ravistun Perition No. 98 or 1928, 
September 13, 1928. 
Present :—Mr. Justize Bride. 
RAM RAKHA — PLAINTIFE— PETITIONER 
versus 
BUTA—Derexp snT—RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 115—Error 
of law—Revision. : i 
An error of law, however gross, is no ground for 
revision unless a question of jurisdiction is involved 


Pa ajahin Udayar v, Vasudeva diyer (2), fol- 
shee Chandra Bhattacharjee v. Sri Jogunnessa 
Bibi (D, distinguished. 

Petition, unuer s. 44 of Act VI of 1918, 
for revision of adecree of the Senior Sub- 
orliaate Judge, Siackot, datei the äist 
October, 1927, 

Mr. Mehr Chand Mahajan, for the Peti- 
tioner. 

Mr. Muhammad Amin, for the Respond- 
eñt. 

JUDGMENT.—This was a suit for re- 
covery of reat for three years on the basis 
of a lease, which was executed in plaintiff's 
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favour after the house in question had 
been mortgaged to him. The suit has 
been dismissed on the fiiding that the 
mortgage-deed as well as the lease execut- 
ed in favour of the plaintiff were void inas- 
much asthe documents were executed in 
plaintiffs favour by the mother of Buta, 
who was not his legal guardian according 
to Muhammadan Law. The plaintiff has 
come up in revision and the learned Ooun- 
sel on his behalf hassonght to sustain the 
application on the ground that the Courts 
below have committed gross and palpable 
errors of law, 

On behalf of the respondent a prelimi- 
nary objection is raised that the revision 
application is nob sustainable as there is no 
ground to support it, which would come 
within the purview of 5.115 of the Civil 
Procedure Oode. 

The learned Counsel for the petitioner 
replies that the learned Senior Subordinate 
Judge has acted ‘illegally in the exercise of 
his jurisdiction’ and hence the case comes 
within s. 115, Civil Procedure Code. He 
cites Satish Chandra -Bhatacharjee v. Sri 
Jogunnessa Bibi (1) in support of his argu- 
ment that gross and palpaole errors of law 
are covered by s, 115. It appears that a 
contention was put forward before the leara- 
ed Senior Subordinate Judge that even 
if the mortgage in favour of the plaintiff 
wae invalid, he could still fall back onthe 
rights of a prior mortgagea whom he had 
paid up. As to this contention the learned 
Senior Subordinate Judge has observed as 
follows :— 

“ This contention cannot be accepted 
even for a moment. Plaintiffis suing for 
rent on the basis of a particular lease under 
the present mortgage. Both mortgage and 
lease are invalid. To allow him to claim 
rent under alease executed in favour of 
Behari would be allowing the cause of 
action to be changed and to re-open the 
case. 

lt is admitted before me that the con- 
tention referred to above was not raised in 
the trial Court and in the circumstances I 
do not think the Senior Subordinate Judge 
can besiid to have committed any gross 
or palpable error of lawin taking the view 
he did. Even if there was any error of 
law, it dees not appear that it arose in 
connection with the exercise of jurisdiction. 
Their Lordships ofthe Privy Council re- 
marked as followsin Balakrishna Udayar 


(1) 78 Ind. Cas. 958; 51 C. 690; 28 O, W. N, 559: 
O. L, J. 434; A. I. R. 1924 Oal, 638, 559; 39 
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v. Vasudeva Aiyar (2). “Ib will be observ- 
ed that the section (i.e. s. 115) applies to 
jurisdiction alone, the irregular exercise, or 
non-exercise of it,or the illegal assumption 
ofit. The section is not directed against 
conclusions of law or fact in which the 
question of jurisdiction is not involved.” 

I hold that no revision lises and dismiss 
the application. But as the plaintiff has 
been non-suited on technical grounds, I 
leave the parties to bear their costs. 

R. L. Appeal dismissed. 

(2) 40 Ind. Oas. 650; 40 M. 793; 15 A. L. J. 645; 2 
P. L. W. 101; 33 M. L. J. 69; 260. L. J. 143; 19 
Bom. L. R.:715; (1917) M. W. N. 628; 6 L. W. 501; 
i 8) W. N. 50; 11 Bur. L. T. 48; 44 L A, 261 


LAHORE HIGH COURT. 
Second OIVIL APPEAL No. 296 oF 1928, 
September 24, 1928, 
Present:—Mr. Justice Jai Lal. 

DIN MUHAMMAD AND ANOTHER—- 
DeFanpANTS—APPELLANTS 
versus 
SAFDAR ALI—PLAINTIFF AND 
ANOTHER— DEFENDANTS 
— RESPONDENTS, 

Mortgagor and mortgagee—Mortgagee in possession 
— Void sale in favour of mortgagee—Adrerse posses- 
sion. 

A mortgagee in possession ofthe mortgaged pro- 
perty cannot convert such possession into posses- 
sion adverse to the mortgagor by merely ob- 
taining void sale of the equity of redemption in his 


favour. [p. 641, col. J.] 
Mata Din v. Ahmad Ali (1), distinguished, 


Second appeal from a decree of the 
District Judge, Sialkot, dated the 2Ist 
November, 1927, reversing that of the 
Subordinate Judge, Fourth Class, Pasrur, 
dated the 2ath February, 1927. 

Mr. Zafrulla Khan, for the Appellants. 

Mr. Niaz Muhammad,for the Respond- 


ents. 

JUDGMENT.—This second appeal 
arises out of a suit for redemption institut- 
ed by the respondent against the appellanta 
under the following circumstances. The 
father of the respondent and his uncle 
jointly mortgaged the property in dispute 
to the appellants. Subsequently the re- 
spondent’s father died and his uncle and 
his mother, the latter acting as guardian of 
her minor son executed another mortgage- 
deed in favour of the appellants. There- 
after both of themsold the property to 
the mortgagees. This sale admittedly took 
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place more than twelve years before the 
suit. The mortgages were with possession 
and consequently the appellants remained 
in possession of the property. The sale, 
it may be mentioned, was made in 1887 
and mutation in respect thereof was effected 
in 1915, The plaintiff's allegation was 
that the second mortgage by his mother 
ofhis sharein the 
the sale in 1887 were both void having 
been effected by a person who’ was not 
competent to act as his guardian and, 
therefore, thathe was entitled to redeem 
the first mortgage created by his father. 
The defence was that the suit was barred 
by virtue of adverse possession of the de- 
fendants which it was alleged began in 
1887 on the sale of the property by the 
plaintiff's mother. A further plea was 
raised that the sale was valid as according 
to the custom governing the parties the 


mother was entitled to sell the property - 


asthe guardian of her minor son. An- 
other plea was that the plaintiff was 
estopped from disputing the title of de- 
fendants under the sale-deed of 1887 as 
he was present at the time and consented 
to ths mutation effected in 1915. The 
District Judge has decided all these points 
against the defendants and has decreed 
the suit for redemption on payment of 
Rs, 167 6, 

The second of these points mentioned 
above was not raised before me. With 
regardto the third, Mr, Zafrulla Khan, 
who appeared for the defendants, contend- 
ed that the learned District Judge had 
given no definite finding on the plea re- 
lating to the presence of the plaintiff be- 
fore the Revenue Officer who attested the 
mutation and his consent tothe mutation. 
The learned Judge has merely held that 
thereis no mention in the mutation- 
entry of the presence of the plaintiff. He 
thereby intended to hold that he was not 
present atthat time, but the defendants 
produced some oral evidence in support 
of their contention and the complaint of 
the learned Counsel is that the learned 
Judge below did not discuss their evi- 
dence and did not give a definite find- 
ing thereupon. Itisto be noted that the 
presence of the plaintiff atthe time of the 
attestation of the mutation is not mention- 
ed by the Revenue Officer nor is it men- 
tioned in the mutation entry that the 
plaintiff agreed to the mutation of named, 
Having regard tothe usual practice that 
ifa mutation is effected with the consent 
of the party interested in the land such 


property as well as - 
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consent is invariably recorded by the Re- 
venue Officer, I consider that no reliance 
should be placed onthe oral evidence of 
the witnesses who seek to prove the pre- 
sence of the plaintiff at the time of the 
mutation, I, therefore, have no hesitation 
in holding that the defendants have failed 
to prove that the plaintiff is estopped from 
disputing their title to the land by virtue 
of his alleged consent to the mutation entry 
in their favour. l 

Thequestion of limitation has been dis- 
cussed in detail by the learned District 
Judge and, Ido not think it necessary 
for me to repeat what he has stated in the 
judgment. It has more than once been 
held by various Courts, including the 
Judicial Committee of the Privy Council, 
that if a mortgagee isin possession of the 
mortgaged property he does not convert 
such possession into a possession adverse 
to the mortgagor by the mere fact of a 
void sale inhis favour. In the present 
case thereis nothing but such a sale in 
favourofthe mortgagee. It is not con- 
tended before me that the mortgage and 
the sale by the plaintiff's mother in the pre- 
sent case were valid, It was in fact con- 
ceded that it has now been authoritatively 
pended that such a sale must be held to be 
- void. 

Reliance was, however, placed by the 
learned Counsel for the appellant on Mata 
Din v. Ahmad Ali (1) a judgment of their 
Lordships of the Privy Oouncil, in which 
itis contended that their Lordships held 
that adverse possession of the mortgagee 
begins in certain circumstances during 
the existence of the right of redemption. 
The facts of that case were these. In 1885 
a valid mortgage with possession of the 
property in suit was created. In 1887 the 
mortgagor died leaving four grandsons 
including the plaintiff,a mincr, and three 
major brothers, The three elder brothers 
acting for themselves -and as guardians of 
their minor brother the plaintiff sold the 
property to the mortgagee in 1889, It 
may be mentioned that in the mortgage- 
deed of 1885 there was a condition againet 
‘redemption within ten years. A suit was 
instituted by the plaintiff for redemption 
in 1905 and aplea of limitation was raised 
on behalf of the defendants. Their Lord- 
‘ships held that whereas the right to re- 
deem the property did not accrue till 1895, 


O. L. J. 270; 14 Bom. L, R. 192; 15 0,0, 49; 23 M. L, 
y. 6; 39 I, A, 49 (P. C). ` hi 
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the suit which was instituted in 1905, i. e., 
within ten years from that date, was well 
within limitation and that the posses- 
sion of the mortgagee did not become 
adverse to the plaintiff until the 2nd of 
December, 1895, the date before which 
redemption could not take place. Now, 
it would beobserved that their Lordships 
did not holdthat the adverse possession 
beganfromthe dateofthe sale as is the 
contention of the learned Counsel in this 
ease, Iftheir Lordships had zheld that, 
then there would have been force in the 
contention of the learned Counsel for the 
appellant, Under the circumstances the 
case cited by the learned Cousel does not 
really help him, as it does not decide the 
precise point involved in the present case, 
It is quite possible, as contended by the 
learned Counsel for the respondent that 
their Lordships were merely dealing with 
the argument raised on behalf of the 
plaintiff in that case that at the most the 
possession could become adverse in 1895 
and not before, and that even assuming that 
proposition to be correct the suit was well 
within time. But,asI have stated above, 
their Lordships didnot hold that the pos- 
session became adverse fromthe date of 
the sale,and there is ample authority in 
support of the conclusion of the lower 
Court that the suit for redemption in this 
case was not barred by time or that the 
defendants had not acquired an absolute 
title to the property in suit by adverse 
possession. I agree with the conclusion 
of the Court below and dismiss this appeal 
with costs, 


R L. Appeal dismissed, 


LAHORE HIGH COURT. 
MISCELLANEOUS Visser CIVIL APrPsaL No, 469 
oF 1928. 

September 19, 1928. 

Present :—Mr Justice Bhide. 
GOPAL DAS—DECREE HoLpER—APPELLANT 

VETSUS 
KANSHI RAM-—JUDGMENT DEBTOR— 
RESPONDENT. 

Instalment decree—Acccptunce of overdue instal- 
ment—Waiver of forfeiture clause—Decree, pre~ 
liminary and final—Preliminary decree _ passed in 
morigage suit—Compromise by parties fixing instal- 
ments—Execution of decree—Iinal decree, necessity 
of passing—Civil Procedure Code (Act V of 1908), 
g. 47—Instalment decree—Forfeiture of defaut, 
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clause—Order regarding execuiability of entire decree 
~—Appeal, : 

The question whether or not an instalment decree is 
executable in its eittirety on account of there being 
a default in payment of some instalments is a 
question relating to the execution of the decree 


within the meaning of s 47, Civil Procedure Code, 
and is, therefore, appealable 

In order to constitute waiver of the right to 
enforce a forfeiture clause inan instalment decree 
by acceptance of payment, the payment must be 
made on account of the specifie instalments in 
arrears and nota mere part payment in redemption 
of iis whole debt and the creditor must accept it as 
such, 


Mohesh Chandra Banerji v. Prosanna Lal Singh (2) 
and Balla v. Rati Ram-Sita Ram (3), followed. 

Where, in a suit for recovery of money on the 
foot ofa mortgage after passing of a preliminary 
decree, the parties come to a compromise whereby 
the debtors agree to pay the money by certain 
instalments, no question of passing final decree arises 
and the consent decree is capable of execution, 

Askari Hasan v. Jahangir Mal (4), referred to. 


Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Gujran- 
wala, dated the 14th November, 1927. 

Mr. Mehr Chand Mahajan, for the 
Appellant. 

Mr. Iqbal Chand Chopra, for the Res- 
pondent. 

JUDGMENT.—After a preliminary 
decree had been passed in a mortgage suit, 
the parties came to a compromise. Accord- 
ing to the terms of the compromise the 
judgment-debtor had to pay Rs. 4,700 to 
the decree-holder in certain instalments 
and in case of default of payment of any 
instalment the plaintiff was entitled to 
recover full amount of the original decree, 
namely, Rs. 5,040 . The first three instal- 
ments were duly paid, but the remain- 
ing two were not paid on the due date. ‘The 
fourth instalment was one of Rs. 1,000 pay- 
able on the 7th of July, 1926, while the last 
one was of Rs 700 payable on the 7th of 
August, 1926. The defendant paid Rs, 700 
on the 9th of July and Rs, 775 on the 
8th of August, 1926, and these sums were 
accepted by the plaintiff. Plaintiff had 
received Rs.4475 in all, He thereupon 
applied for execution in respect of a sum 
of Rs. 1,304 taking advantage of the default 
clause. 

The Court below has held that plaintiff 
was not entitled to enforce the default 
clause inasmuch as he had accepted pay- 
ments of Rs. 700 and Rs. 775 as stated 
above, after there was a default in the pay- 
ment of the instalment of Rs. 1,000 on the 
7th of July, 1926. Execution was, there- 
fore, allowed to proceed only in respect of 
the sum of Rs. 225. From this decision 
plaintiff has appealed. A 
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A preliminary objeetion has been raised 
that the decision, which the plaintiff seeks 
to impeach in appeal, was given in ibe 
course of proceedings under O. XXI, r. 66, 
Civil Procedure i ode, and is not open to ap- 
peal. Sivagami Achiv. Subruhmania Ayyar 
(1) has been cited as an authority. lt ap- 
pears from the record, however, that tha 
objection that the plaintiff was not entitled 
to enforce tne default clause was raised 
by the defendants before the proceedings 
under O. XXI, r. 66, commenced. Moreover 
it seems to me that the decision under 
appeal clearly adjudicates a question relat- 
ing to the rights of the parties relating to 
execution of the decree and, therefore, 
falls under s. 47, Civil Procedure Code, 
J, therefore, overrule the preliminary objec- 
tion. 

On merits the only point for decision is 
whether there has been any waiver on the 
part of the plaintiff by acceptance of the 
sum of Rs, 700 and Rs. 775 onthe Yth 
July and 8th August, 1126, respectively. 
The receipts given by the plaintiff only 
show that these sums were accepted on ac- 
count of the “ decree’, There is nothing in 
the receipts to indicate that there was any 
waiver on the part of the plaintiff in respect 
to the default clause, [t has been held in 
Mohesh Chandra Banerji v. Prosanna Lal 
Singh (2) that where an instalment bond 
gives the creditor the right to sue for the 
whole amount due under the bond on 
default of payment of a single instalment, 
there is no waiver of that right by accept- 
ance of part of an overdue instalment, or 
by receipt of interest Similarly it was held 
in Balla v. Rati Ram Sita Ram (3) that in 
order to constitute waiver of the right to 
enforce a forfeiture caluse in an instal- 
ment bond by acceptance of payment, the 
payment must be made on account of the 
specific instalmentsin arrears and not a 
mere part payment in redemption of the 
whole debt, and the creditor must accept it 
as such. Applying these principles, it 
seems perfectly clear that there was no 
waiver on the part of the plaintiff. 

The second contention put forward on 
behalf of the respondent was that no final 


‘decree had been passed by the Court below 


and, therefore, the decree was not capable 
of execution at all. This contention does 
not appear to have been raised in the Court 
below and no decision has been given on the 


(1) 27 M 259; 14 M. L. J. 57 (F. B.). 
(2) 31 O. 83; SO. W, N, 66, 
(3) 106 Ind, Cas. 874, 
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point. It appears that there was only a 
consent decree, which was being executed 
and no qnestion of passing final decree 


would appear to arise in the circumstances - 


[cf. Askari Hasan v. Jahangiri Mal (4).] 

I accept the appeal with costs and set 
aside the order of the learned Subordinate 
Judge dated the 14th November, 1927. 

R L. Appeal accepted. 


(4) 100 Ind. Oas. 59; 49 A. 297; 25 A. L. J. 107; A. I. 
R. 1927 All. 167 (F. B.). 


LAHORE HIGH COURT. 
Seconp CIVIL APPEAL No. 438 or 1928. 
September 20, 1928. 
Present:—Mr. Justice Bhide. 
RALIA AND ANOTHER— DEFENDANTS — 
APPELLANTS 

VETSUS 
BODH RAJ AND OTHERS— PLAINTIFFS— 
RESPONPENTS 

Landlord and tenant—Non-payment of rent— 
Termination of tenancy—Lease for indefinite period 
whether heritable—Registration Act (XVI of 1908), 
s. FRÁ for indefinite period—Registration, neces- 
sity of. 

A, lease which is notin express terms for a period 
exceeding one year but for an indefinite period is not 
compulsorily registrable. 

Firm of Karim Bakhsh-Tajuddin v. Natha Singh 
(1) and Mania v. Lallubhai (2), distinguished. 

Umar Bakhsh v. Baldeo Singh (3) and Attra v. 
Mangal Singh (4), followed. 

The general rule is that a lease is heritable and 
there is no authority for the proposition that a 
lease for an indefinite period is an exception to 
this rule and terminates with the death of the 
original lessee. 

Mere non-payment ofrent for a long period will 
not terminate a tenancy even if there isa stipulation 
- in the lease that the landlord may eject the tenant 
on non-payment of rent. 

Second appeal from a decree of the 
Senior Subordinate Judge, Hoshiarpur, 
dated the 30th September, 1927, reversing 
that of the Subordinate Judge, Fourth Class, 
Hoshiarpur, dated the 2ist//9th March, 
1926. - 

Mr. Muhammad Munir, for the Appel- 
lants. 

Mr. Mehr Chand Mahajan, for the Re- 
spondents. 

JUDGMENT.—This second appeal 
arises out of a suit by alandlord to eject his 
tenants and for recovery of arrears of rent. 
This suit was dismissed by the trial Court 
butdecreed on appeal by the District Judga, 
The material findings of the learned Dis- 
trict Judge were (i) the tenancy was for an 
judefinite period and the lease of the year 
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1890 by which it was created, did not re- 
quire registration, (ii) that ‘the landlord 
had aright to eject the tenant in the case 
of non paymentof rent, but theright had 
not been exercised and hence the tenancy 
had not been “determined” although no 
rent hadbeen paid for along period and 
(iii) that the death of the original tenant 
who executed the lease of 1890 did not 
determinethe tenancy and that the status 
of his legal representatives, the present de- 
fendants, was also that of tenants The 
learned Counsel for the appellants has 
challenged the correctness of these fiad- 
ings He hasargued in the first place that 
the lease, being for an indefinite period 
required registration. He has cited Firm 
of Karim Bakhsh-Tajuddin v. Natha Singh 
(1) and Mania v. Lallubhai (2) in support 
of this contention. The former ruling is 
distinguishable from Umar Bakhsh v. 
Baldeo Singh (3) on which the learned 
District Judge has relied. The latter 
ruling appears to me to bê in point. In 
Firm of Karim Bakhsh-Tajuddin v. Natha 
Singh(1) the landlord had no right to 
eject the tenant so long as he paid his 
rent monthly. In the present iastance, 
all that the lease says, is that the landlord 
will be entitled to eject the tenant in the 
case of non-payment of rent. It does not 
appear tome to follow fromthe wording 
of the lease thatthe tenant could not be 
ejected on any ground at all so long as 
he paid his monthly rent. The other 
ruling relied upon by the learned Counsel 
in a very brief one, itseems to be opposed 
tothe view taken in Umar Bakhsh v. 
Baldeo Singh (3). The view taken by the 
learned District Judgeis also supported 
by a ruling ofthis Qourt Attra v. Mangal 
Singh (4) in which a lease containing 
similar terms was held to be not compul- 
sorily registrable under s. 17 of the Indian 
Registration Act. I accordiugly agree 
with the learned District Judge that the 
lease was for an indefinite period but 
did not require registration, as it was not 
in express terms fora period exceeding one 


ear. 

On the above finding it is unnecessary 
to discuss the various authorities cited by 
the learned Counsel which only apply to 
leases for a fixed period. It is well- 


(1) 66 Ind. Oas. 904; 3 Lah. L. J. 14. 


(2) 2 Bom L. R. 488. 
(3) 32 Ind. Cas. 35; 97 P.R. 1915; 193 P. W.R 
915 


(4) 65 Ind. Oas. 254; 2 Lah. 300; 4 Lah, L, J. 1; 27 
P. L, R. 1922; A, I, R. 1932 Lah, 43, 
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established that mere non-payment of rent 
fora long period does not terminate a 
tenancy. No other circumstances sufficient 
to establish determination of the ten- 
ancy more than 12 years before the present 
suit have been proved. The landlord had 
aright to eject the tenants in the event 
of non-payment of reat, but he did 
not exercise it. The mere fact that the 
landlord had such right could not cause 
aforfeiture of the tenancy, unless and 
until the landlord chose to exercise that 
right (ef s, 111 (g) of the Transfer of Pro- 
perty Act). It was urged that for the 
purposes of limitation time runs against a 
lessor from the date of breach of the con- 
ditions of the lease and not from the date 
when he decides to take advantage of it. 
Reference was madein this connection to 
page 429 of the Oommentarieson the Trans- 
fer of Property Act by Shephard and 
Brown. But the proposition laid down 
therein has reference to Art. 143 .of the 
Indian Limitation Act. The learned 
Counsel has himself argued the case on the 
assumption that it was governed by Art. 
139. But even if Art, 143 were to be ap- 
plied, it would appear from the terms of 
the lease thatthe landlord would have a 
recurring cause ofaction on the non-pay- 
ment of rent every month. 

It was finally arguedthat on the death 
of the original tenant at any rate the ten- 
ancy came to an endas the lease was not 
fora fixed period and was, therefore, not 
heritable, Noauthority in point wascited 
in support of this contention. Reference 
was made tothedefinition of a lease, but 
it does not appear to follow therefrom, 


that a lease foran indefinite period is not - 


heritable, Ssaction 111 of the Transfer of 


Property Act also does not lay down that ' 


a lease terminateson the death of a lessee. 
The general ruleis thata ledse is herit- 
able (cf Gour's Law of Transfer in British 
India, Volume ILI, para. 2804), 

I find no good ground in the circum- 
stances of the case to hold that the tenancy 
determined on the death of the original 
lessee, I dismiss the appeal with costs. 


`R, L Appeal dismissed., 


GURDAS P, HARI, 


113 I. 0, 1928 


LAHORE HIGH COURT. 
SECOND UIVIL APPBAL No. 1565 or 1923. 
September 27, 1928. 

Present :—Mr. Justice Fforde 
and Mr. Justice Jai Lal. 
GURDAS AND ANOTABR— PLAINTIFFS — 

h APPELLANTS 
VETSUS 
HARI AND OTHERS —DEFENDANTS— 
RESPONDENTS, 
Punjab Courts Act (IX of 1922), s. 41 (8)—Certifi- 
cate of custom, necessary contents of. 


Omission to state inthe certificate that the evi- 


dence regarding the custom in question is so 


conflicting or uncertain that there are such sub- 
stantial doubts regarding its validity or existence 
as to justify the appeal, is fatal to the validity ofa 
certificate granted under s. 41 (3) of the Punjab 
Courts Act. . 

Bani Singh v. Surat Singh (1), Mahtab Shah v. Alt 
Haidar Shah (2) and Kundan v. Secretary of State 
(3), followed. 

Second appeal from a decree of the 
District Judge, Jullundur, dated the ih 
June, 1923, modifying that of the Subordi- 
nate Judge, Third Olass, Phillour, dated 
the Ist March, 1923. 

Lala Faqir Chand, for the Appellants, 

Lala Badri Das, R. B., for the Re- 
spondents. 

JUDGMENT.—A preliminary objec- 
tion has besn raised by Counsel both in 
the appeal and the cross-appeal that the 
certificate granted by the lower Appellate 
Court is not in accordance with the pro~ 
visions of s. 41 (3) ofthe Punjab Courts 
Act IX of 1922 and that, therefore, no 
second appeal lies. The learned District 
Judge in granting the certificate omitt- 
ed to state that the evidenco regarding 
the custom in question was so conflict- 
ing or uncertain that there were such 
substantial doubts regarding its validity 
or existence as to justify the appeal, 
The result of this omission is that in 
each case the certificate is not in accord- 
ance with the requirements of the Act 
and, therefore, there is no appeal before 
us. If any authority were required for 
this propcsition it is supplied by Bani 
Singh v Surat Singh (1) Mahtab Shah v, 


_ Ali Haider Shah (2) and Kundan v, Secre- 


tary of State (3). . 
For these reasons the appeal and the 
cross-appeal must be dismissed with costs. 
R L 
Appeal and cross objeetions dismissed. 


(1) 35 Ind. Cas. 884; 82P. R.1916; 129P. W.R.. 


1916; 38 P L. R. 1917, 


(2) 92 Ind. Oas. Nad 6 Lah. 338; A. I. R. 1925 Lah, 


- 429; 7 Lah. L. J. 190. 


(3) 96 Ind. Qas. 895; 7 Lah. 543; A. I. R. 1926 Lah, 


673; ITP. L. R. 859; 9 Lah. L, J. 81, 
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MADRAS HIGH COURT. 
OutwinaLt Revision Case No. 952 of 1327, 
(Ortminau Reviston Perrrton No. 856 
oF 1927), 

July 20, 1928. 

. Present:—Mr. Justice Ourgenven. 

In reRANGASWAMI GOUNDAN— 
ACCUSED — PEtITION KR. 

Penal Code (Act XLV of 1860), s. 2i6—Harbouring 
persons ordered to be apprehended for alleged offences 
—Harboured persons acquitted of offence—Harbourer, 
whether guilty under s. 216—Punishment. 

To constitute an offence under s. 216, Penal 
Code, it is enough to show that against the person 
harboured orders for apprehension have been issued 
for an offence alleged against him and it is not 
necessary to show that the -offence in respect .of 
which orders of apprehension have been issued was 
actually committed by him. [p 545, col. 2.3 
| The purpose of the provision is to penalise acis 
designed to obstruct or defeat the course of justice, 
which requires that suspected persons should be 
arrested whether they may prove eventually fo be 
guilty or innocent. Dut the acquittal of tlie person 
harboured can be taken into account in awarding 
sentence, [p, 545, col. 2; p. 546, col, 1. 


] 

Petition, under ss. 435 and 439 of the Code 
of Criminal Procedure, 1896, praying the 
High Oourt to revise the judgment of the 
Court of the Session, Coimbatore Division, 
in Criminal Appeal No. 119 of 1927, pre- 
ferred against that of the Court of the 
Sub-Divisional Magistrate, Pollachi in 
Calendar Case No. 333 of 1926. 

Mr. V. Balasundaram Ayyar, for the 
Petitioner. a 4 

Mr. K. N. Ganapati, for the Public Pro- 
sacutor, for the Crown, = ` 


ORDER.—The petitioner who prefers 
this criminal revision petition has been 
convicted under s, 216, Indian Penal Code, 
+Of harbouring a person for whose appre- 
hension orders had been issued, knowing 
of those orders and intending to prevent 
his being apprehended. The person in 
questicn Marappa Goundan, was himself 
convicted unders, 215, [Indian Penal Gode, 
but was acquitted on appeal. The main 
atgament now addressed to me i3 that when 
the person harboured has been found to 
be not guilty, an essential ingredient of 
the offence under s. 216 is lacking and 
accordingly that the conviction is bad. In 
order to support this argument, a number 
of cases relating to other sections hava been 
cited, I do notconsider that itis neces- 
sary forme to examine them in detail, 
as it will be foundin eash instance that 
it was held to be implicit if not ex- 
* pressed in the terms of the section dealt 
with, that the person in respest of whom 
the offence was committed was himself 
an offender, 4. ¢., found guilty of an offence, 


da 
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For instance, in Empress of India v. Abdul 
Kadir (1) which dealt with s. 201, Indian 
Penal Oode, it was considered nót to be 
sufficient to show that there was reason 
to believe that an offence has 
been committed ¡but that it must be 
shown that an offence had actually 
been committed and that this is so is, I 
think, clezr from the opening words of 
that section. The same remark applies 
mutatis mutandis to the cases of Queen v. 
Joynarain Patro (2) dealing with s. 20:3, 
Queen-Empress v. Fateh Singh (3) dealing 
with s. 212, Girish Myte v. Queen-Empress 
(4) and Emperor v. Sanalal Lalubhai (5) 
dealing with s. 213° and Queen- Empress v. 
Saminatha (6) dealing with s. 214. In the 
case ofthese sections, the nature of the 
offence, rightly construed, requires that 
the person in respect of whom it was 
committed had himself committed an 
cffence. Thé same principle holds good, 
of course, with s. 214, Indian Pénal Code, 
which renders punishable the screening 
of a person from legal punishment for 
any offence. It is clear that no person 
can be screened from legal punishment for 
an offence, ifhe has not rendered himeelf 
liable to it by hisconduct, I can, however, 
‘discover no such necessary component in 
s, 216. It is enough in my view to show 
that against the person harboured orders 
of apprehension had issued for an offence, 
that is tosay, for an offence alleged against 
him. Thatthis is the meaning to attach 
to the word ‘offence’ occurring in the 
section is, 1 think, clear from the explana- 
tion of the word, as applied to acts com- 


mitted outside British India given 
in the 6th paragraph of the sec- 
tion. The purpose of the. provision 


appears to meto penalise acts designed 
to obstruct or defeat the course of justice, 
which requires that suspected persons 
should be arrested whether they may prove 
eventually to be guilty or innocent, and 
that itis not, necessary to show that the 
offence in respect of which orders of 
apprehension were issued was actually 
committed. I am unable, therefore, to 
accept this asa ground for revision. 

It is then said that the trial Magistrate, 
although he conceded to the accused his 
demand for a de novo trial acted upon 

(1) 3 A. 279 (F.B.).t 

(2) 20 W. R. Or. 66, 

(3) 12 A. HS A, W. N. (1890) 73. 

5 20 Ind Gas. 613; 37 B. 658; 15 Bom. L, R. 694, 


14 Or. L. J. 453. ome 
‘Qu Ai 400; 134. L. J. 163 1 Weir 193 j 
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some of the materials recorded in the 
earlier proceedings, I do not think it 
necessary to decide here whether the 
effect of a de noto trial isto wipe out all 
previous proceedings, because, with one 
very small exception it is clear that the 
conviction is based exclusively upon the 
evidence recorded atthe new trial. That 
exception consists in a remark by the 
Oourt that the accused had not stated 
before the previous Magistrate vhat he 
was not present in the village on the 
day in question. Ido not think that that 
consideration can have had any material 
effect in securing his conviction, nor do 
I find any substance in the objection that 
in pntting his first question to the accused 
the Sub-Divisional Magistrate said: “Do 
you wish to state anything more,” because, 
in point of fact, the accused seems not to 
have been misled into supposing that his 
earlier statement would be taken into 
consideration, but proceeded to repeat in 
substance what he had then stated. 

It is then said that the appellate judg- 
ment deals inadequately with the defence 
evidence, Itis true that it has dismissed 
it with some brevity, but-the evidence has 
been very fully discussed by the Suab- 
Divisional Magistrate and I think it re- 
ceived as much consideration from the 
learned Sessions Judge as its importance 


merited. 


Although I hold that the acquittal of 
the person’ harboured cannot affect the 
legality of the conviction, I think it may 
well be taken into consideration in award- 
ing ` sentence, The petitioner has been 
sentenced to rigorous imprisonment for 
six months and it appears thas the 
circumstances that the person harboured 
had received a sentence of two years has 
weighed in awarding that sentence. Since 
the latter has subsequently been acquitted 
it will, I think, meet theends of justice 
if the term ofimprisonment awarded te 
limited tothe period already undergone. 
To this extent, I allow this criminal re- 
vision petition. pe ty 


YV, N. V. Petition allowed. 
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MADRAS HIGH COURT. 
FULL BENCH. . 
OrtminaL APPEAL No. 449 oF 1927. 
AND 
ORIMINAL Reviston (ase No. 884 or 1927, 
(Tak«s as No 25 or !92/), 
December 14, 1927. 
Present:—Sir Murray Coutts-Trotter, KT., 
Chief Justice, Mr. Justice Waller 
and Mr. Justice Ananthakrishna Aiyar. 
Taz PUBLIO PROSECUTOR— APPELLANT 
5 VETSUS 
PONNUSAMI NAYAK AND OTAERS— 
ACOUSED. 

Criminal Procedure Code (Act V of 1898),. ss. 428, 
489 —Discharge of accused—High Court, power of, to 
order commitment for trial. 

The High Court has juriadiction under ss 423 and 
439, Criminal Procedure Oode, to set aside an order 
of discharge and to direct thata person improperly 
discharged be committed for trial. [p 547, col 1] 

Empress v. Ram Lal Singh (1), Hari Dass Sanyal 
v Saria (2) and Emperor v. Varjivandas (3), fol- 
lowed. 


Appeal, under s. 417 of the Code of 
Griminal Procedure, 1898, against the ac- 
quittal of the aforesaid accusei by the 
Sessions Judge, Madura Division, in Sessions 
Case No. 11 of 1927. ; 

Messrs, Nugent Grant, K. P. Gopala 
Menon and Kutti Krishna Menon, for the 
Accused. f 

Mr. J. C. Adam (The Public Prosecutor), 
for the Orown. 

“ JUDGMENT.—Hight persons were 
charged with the murder of one Venkata- 
rama Reddi. The Oommitting Magistrate 
discharged three of them and committed 
the rest for trial. “At the trial one ofthe 
Assessors thought that all the five accused 
were guilty, two thought that one of them, 
the fifth was innocent and the fourth that 
two, the third and the fifth were. The 
Sessions Judge, however, acquitted all of 
them. Against this acquittal the Public 
Prosecutor has appealed and we have 
called-upon the three accused who were 
discharged by the Committing Magistrate 
to show cause why they should not be 
committed for trial. As we are ordering 
a re-trial, we propose to say as little as 
possible about the evidence in the case. 
A great portion ofit relates to the parts 
said tohave been played by two of the 
discharged accused. It’ is alleged that 
while the acquitted accused were parleying 
with the murdered man, these two drove 
slowly past in a motor car and instigated 
them to shoot. The Committing Magistrate 
on the strength of certain alibi evidence, 
which the Sessions Judge considered to be 
patently false, came to the conclusion that 
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‘this part of the ‘story could not be true. 
The man whois said to have addressed 
the deceased just before he was shot is 
the son of one of these persons. If the 
‘alibi evidence were true, he was as much 
entitled as bis father to be discharged and 
yet he was committed for trial. 

It-is, obvious that, if this part of thestory 
is an invention, the rest of itis entitled to 
no credit: The Committing Magistrate came 
to the conclusion that it was an invention on 
evidence that the Sessions Judge rejected as 

‘false. Atthe trial, this particular issue— 
the two accused who were specially affect- 
‘ed by it having been discharged—attracted 
less attention than it deserved. It was, 
however, a most material issue and we are 
of opinion thatit could not be properly 


tried inthe absence of the prrsons whom. 


it mcst concerned. Ew hypothesi they 
were the instigators of the murder and 
they should certainly have been commit- 
ted for trial along with their supposed 
‘instruments. 

In Criminal Appeal No. 443, we set aside 
the acquittal of the respondents and direct 
‘that they bere-tried on the same charges, 
‘As regards the discharged men, Mr. Grant 
has expressed a doubt as to our jurisdic- 
tion to set aside the discharge and direct 
their committal for. trial. A similar objec- 
fion was taken before Straight, J. in 
Empress v, Ram Lal Singh (1) and he ne- 
‘gatived it holding that he-had power to set 
asidean order of discharge and direct a 
committal. With respect,’ we think that 
his decision was right. Section 439 of the 
“Criminal Procedure Code confers on us 
the powers granted toa Court of Appeal 
by s. 423 and one of the powers so granted 
is that of directing an accused to be com- 
mitted for trial The same view wasex- 
‘pressed by Wilson, J., in Hari Dass Sanyalv. 
Saritulla (2): “The High Oourt, under s. 423; 
embodied in s. 439, can set aside the order 
of discharge, and direct a charge to be fram- 
ed and tried by the proper Oourt. Lt can, 
under s. 437 and probably also under 
s, 439, order a further enquiry in- 
stead of a committal.” This decision was 
followed in &mperorv. Varjivandas (3) where 
it was held thatthe High Court had juris- 
diction under ss. 423 and 439, Criminal 
Procedure Oode, to set aside an order of 
discharge and to direct jhat a person im- 
properly discharged be committed for 
trial. We set aside the order discharg- 


(1) 6 A. 40; A. W, N. (1883) 186. : 
(2) 15 O, 608; 13 Ind Jur. 55 (F. B). ~. 
< (8) 97 B, 84; 4 Bom. We Be 779, 3 
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ing the three apah deha -and - direct that 
they be committed for trial -on the same 
charges as. the other five accused, - 

YN, V > Order set aside. - 


MADRAS HIGH COURT. 
Szconp Ovik Avpaat No.-688 or 1925, 
July 19, 1928. 
Present :—Mr. Justice Wallace. 2 
LAKSHMANA DOLA BEHARA— 
APPELLANT . 
versus 
JUJISTIPANDI anc OTHBRS— Rasronvenra, 

Civil Procedure Code (Act of V 1908), 3. 47—Suit on 
mortgage—Some defendants exonerated~ Successor- * 
in-title of mortgagee-decree-holder, claim of, to 
proceed against exonerated defendants —Separate ` 
suit, whether lies—Practice—Question of bar under 
s. 47, whether can be raised in second appeal for first 
time. 

An objection that a suit is barred by s. 47, Civil 
Procedure Code, may be allowed to be raised for 
the first time in second appeal. 

Jainulabdin Sahib v. Krishna Chettiar (1), fol- 
lowed, 

Where, in a suit on a mortgage, some of the 
defendants are exonerated, any claim by the mort~ 
gagee-décree-holder or his ` successor-ii-title to 
enforce the mortgage against such exonerated 
defendants must be in proceedings in execution 
under s.47, Civil Procedure Code, and not by wak 
of separate suit, since the defendants must be 
regarded as parties to the suit within the meaning 
of the said section. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Berham- 
pore, in Appeal Suit No. 35 of 1925 (A, 5, 
No i28 of 1924 District Court, Ganjam), 
preferred against that -of- the . Court 
of the District Munsif, Berhampore, in 
Original Suit No. 393 of 1922. 

i Mr. C. S. Venkatachariar, for the Appel- 
ant. : 

Mr.G. Lakshmanna, for the Respondents. 

JUDGMENT.—The appellant has 
raised for the first timein this Court the 
contention that the suit was barred by s. 
47 of the Code of Civil Procedure. It 
has been objected that I should not allow 
that plea to be raised at this stage, ‘but 
this Oourt has on other occasions allowed 
it to be raised [see Jainulabdin Sahib v. 
Krishna Chettiar (1)| and as it is a pure 
matter of law affecting the very validity 
of the suit, it is a point of jurisdiction 
that must be decided. 

It is clear from the judgment of the 
trial Court that the defendants Nos. 2 to 
4 were parties to the original mortgage 


1) 63 Ind. Cos, 200; ; (1921) M, W. N, 491; 41 MLL, 
A or lth. W. 92 À 
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suit and were exonerated by the then plaint- 


iff-mortgagee. They are, therefore, “par- 
ties to the (mertgage) suit” within the 
méaning of s, 47 of the Oode of Civil 
Procedure. {See Ramaswami Sastrulu v. 
Kameswaramma (2), Sethu Konar v. Rama- 
swami Konar (3) and Medisetti Venkataswami 
v. Kunchalla Chidambaram (4).; Any claim 
by the mortgagee to enforce his mortgage 
decree against defendants Nos, 2 to 4 would 
have to be put in under s. 47 of the Code 
of Civil Procedure and should not be 
by suit and the present plaintiff, bis suc- 
cessor-in-title, cannot be. in any better 
position. The proper procedure, therefore, 
was by an execution application and not 
by way of suit, and the present suit in 
its present form is not maintainable. 
Inasmuch as the point is only raised here 
now, I am not prepared to dismiss the 
suit outright. I permit it to be convert- 
ed into an application under s. 47 of the 
Code of Civil Procedure and inasmuch 
as fresh questions of limitation, conver- 
sion into a suit, etc, may arice, I remit 
it to trial Court for fresh hearing. > 
Oosts up to date will abide the result. 
‘VN. V. Case remitted. 
(2) 23 M. 361; 10M. L. J 126. 
(3) 94 Ind. Cas. 526; (1926) M. W. N. 251; 50 M. L. 


J. 205; A. 1, R. 1926 Mad. 484; 49 M. 494, 
(4) 45 Ind. Oas. 671; 23 M. L, T. 206. 


i 


ed 


MADRAS HIGH COURT. 
©xyit Revision Pstition No, 1541 oF 1927. 
March 30, 1928. 

Present :—Mr. Justice Devadosg. . 
K. M. MOIDEEN PILLAI SAHIB~ 
PETITIONER 


` Versus 
M. O. UMAR UDUMAN THARAGNAR 
— RESPONDENT. 

Madras District Municipalities Act (V of 1920)— 
Rules for conduct of elections, rr. 15, 16, 17—Illiterate 
voter—Polling Officer marking vote in absence of 
candidates or agents—V alidity of election. 

Under the Madras District Municipalities Act, V 
of 1920, or the rules for conduct ofelections under 
the said Act, there is no provision to the effect that 
a candidate or his agent should be present before 
the Polling Officerat the time when an illiterate 
oter records his vote in the manner provided for 
by x. 15. [p. 549, col. 1. co. 

The mere fact that the vote of an illiterate voter was 
marked by the Polling Officer in the absence of a 
candidate or his agent will not, therefore, invalidate 
an election. [ibid.] 


Petition, under s. 115 of Act V of 1808 
and s. 107 ofthe Government of India Act, 


MOIDEEN PILLAI Y. UMAR UDUMAN THARAGNAR, - 


‘tion ofthe respondent illegal. 


113 I. O. 1928 


praying the High Court to revise an order 
of the Oourt of the Subordinate Judge, 
Tinnevelly, dated the25th October, 1927, and . 
passed in O. P. No. 55 of 1926. 

Messrs. T. M. Krishnaswami Ayyar and 
T. M. Ramaswami Ayyar, for the Petitioner, 

Messrs. T. Rangachariar and V. N. 
Venkatavaradha Chariar, for the Respond- 
ert. 

JUDGMENT.—This is an application 
to revise the order of the Subordinate 
Judge of Tinnevelly dismissing the petition 
of the petitioner. The petitioner and the 
respondent contested a seat in the Palam- 
cottah Municipality.. The respondent was 
declared elected and the petitioner filed 
an application before the Subordinate 
Judge, Tinnevelly, for declaring the elec- 
The Sub- 
ordinate Judge held that the election was 
vitiated by illegality and allowed the 
petition. An application was made to this 
Court by therespondent which came on for 
hearing before Curgenven, J. He held that 
he was bound by the decision of the learned 
Subordinate Judge on the question of 
illegality and remanded the petition to the 


_ Subordinate Judge for a fresh finding upon 


the issue whether the election was material- 
ly affected by the irregularity or fraud and 
for dispogal accordingly. The Subordinate 
Judge has now found ‘that the irregular- 
ities, if any, did not affect the result of the 
election. Hisfinding is: ‘It is, therefore, 
not possible to say whether the inclusion of 
these votes has in any way materially affect- 
ed the result of the action.” 

Mr. Krishnaswami Ayyar forthe peti- 
tioner urges that the absence of the 
representative of his client before the 
Polling Officer vitiated the election inasmuch 
as the rules framed under the District 
Municipalities Act recognise the presence 
of the candidate or his agent before the 
Polling Officer. He relies upon r. 9, the 
relevant portion of which is as follows :— 

“The Polling Officer shall exclude all per- 
sons except his own clerks the candidates 
or agents whom the candidates may 
have appointed in wriling to appear 
in their stead atthe Polling Station, the 
Police cn duty and such persons as may be 
admitted for the purpose of identifying the 
electors.” His contention is that this rule 
is imperative and the presence of the 
carididates or their agents before the Polling 
Officer is necessary inorder to validate the 
election. when ignorant and illiterate voters 
goto the polling bcoth for the purpose of 
recording their votes. The rule asregardg 
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the making of a ballot paper by illiterat 
people is 15, which is ag tolling j 

15 (1) “If the voter is unable to read the 
pallor paper or to make a cross thereon, and 
appllês for assistance in doing so, the 
Polling Officer shall readit for Hin and ifso 
required mark the ballot paper accordingly 
to the directions of the voter and give it 
to him to put in the ballot bor, 

(2) “In the case of every voter whose 
ballot paper is marked in this manner by 
the Polling Officer, a note shall be made on 
the corresponding counterfoil of Form 
No. V by the Polling Officer of the reason 
why it was so marked.” There is nothing 
in the judgment of the lower Court to show 
that r. 15 was not complied with. What is 
complained of is that the candidate's agent 
not being allowed to be present before the 
Polling Officer at the time when the ignorant 
or illiterate voters asked theassistanceof the 
Polling Officer and for the purpose of 
marking a ballot paper vitiated the election. 
There is. no Tule which says that the 
candidate or his agent should ba present 
before the Polling Officer at the time when 
au illiterate, voter records his vote in the 
manner provided for by r. 15. Ifthe conten- 
tion of the petitioner is to be upheld ib 
amounts to this, -that an election may be 
illegal if a candidate purposely abstains 
from being present before the Polling 
Officer or does not send his agent-to be 
present before him at the time when an 
illiterate voter goes to record his vote. 
Supposing he is unable -to send an agent 
owing to distance, is the election to come to 
a stop because neither the candidate nor 
his agent is present to see that the Polling 
Officer records the vote as required by the 
illiterate voters? I may even go the length 
of saying that _Whena party finds that the 
election is going against him he might 
wilfully abstain or stay way from the polling 
booth and remove all his agents from the 
booth and send one or two illiterate voters 
for the purpose of recording votes and 
might afterwards contend that the whole 
election is bad because when the illiterate 
voters recorded their votes neither the candi- 
date nor his agent was not present. Ido 
not think that the rules contemplate any 
such presence as is contended for by the 
pomiar ve Te to see whether r.17 

een complied with i i 
= as follows 2 ith in this case. Bale 17 

17 (1) “Any ballot paper which is 
duly marked or on which vol are Kiyen to 
more Candidates than there are members 
to-be elected or on which any mark is 
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made by which the voters may afterwards be 
identified, shall be invalid. - 

(2) “Ifmore tkan one cross is placed 
against any candidate's name, they shall 
count only as one vote in his favour, provid- 
ed thatthe voter has not placed crosses 
against more candidates than there are 
members to be elected.” Now the rule is 
imperative that a ballot paper shall be 
marked in the manner provided for by the 
rules and the way in which the ballot paper 
isto be marked is laid down in r. 14 and 
as already observed in the case of the 
illiterate voters, r. 15 ia to be conformed to. 
There is nothing to show that r. 15 was 
not conformed to in this election. The 
learned Subordinate Judge findsthat the 
Polling Officers were respectable men and 
that there was no suggestion that they 
did anything other than what was required 
by them by the illiterate voters. 


Another contention raised by Mr, 
Krishnaswami Ayyar is thatI am preclud- 
ed from considering the question because it 
has already been considered by Mr. Justice 
Ourgenven. Icannot uphold this conten- 
tion. When the matter came up and on a 
previous occasion no doubt the learned 
Judge in a way held that he could not 
interfere with the order of the Subordinate 
Judge. But the matter comes up before 
me on the ground raised by Mr. Krishna- 
swami Ayyar that r. 19 was not complied 
with and, therefore, the election is bad and 
in considering this contention, I am entitl- 
ed to consider whether the election is good 
or bad when I find thatrr.15 and 16 have 
been complied with. There is no ground 
for complaint that any order on a previous 
occasion has been interfered with. There 
is nothing in the election proceedings to 
show that the mandatory provisions 
contained in the rules have been violated. 
There is no reason to interfere with the 
result of the election. 


It is suggested that if there was a count- 
ing of his votes, the voter would have 
succeeded. There is no reason to order 
counting because we have not come to that 
stage in this case. If it be fraud that 
certain votes were improperly cast and 
there was irregularity in the conduct 
of the election or some mandatory 
rule was not complied with, then it will be 
a question for the Court to consider 
whether it should do so. in this case we 
have not such a finding and, therefore, it 
is not necessary to consider this argument 


at any length. 
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p- -T hold - that there is no reason to in-. 
“têrlera with -the order of the lower Court 
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therefore, under s. 25 of the Provincial 
Ingolvency Act could not have been com- 


.. and dismiss th8 petition with costs. 
gee Le. ‘Petition dismissed, 


ga MADRAS HIGH COURT. 
 Orvin Revision Parirron Ne. 170 or 1926. 
Soo Ps February 23, 1928. 

i Present :—Mr. Justice. Wallace, 

~- PONNUSAMI CHETTIAR—Puaintire 
pot PETITIONER 


-~ >  “VETBUS 
-KALIAPERUMAL NAIOKER— 

3 DEFENDANT— RE PONDENT. 

. Provincial Insolvency Act (V of 1920), s. 28—Swit 
against insolvent commenced without leave—Ad- 
judication annulled subsequently-—Suit, whether un- 

. sustainable, ` : 

`~ “The leave of the Insolvency Court under `s. 28, 
Provincial Insolvency Act, isa mandatory condition 

. precedent to the commencement of a suit; and the 
absence of such leave is a barto the maintainabil- 

_ ity ofthe suit notwithstanding that the original ad- 
judication has itself been subsequently annulled. [p. 

< 550, col. 2.] 

. Cuddappah Ghouse Khan v. Balasubba Rowther (1) 
and Inve Dwarkadas Tejbhandas (2), followed. 

The annulment of adjudication of insolvency does 
` notipso facto iù all cases putan end tothe insoly- 
> ency proceedings. [p. 552, col. 1.] . 

Petition, under s. 25 of Act IX of 

1887, praying the High Oourt to revise 
the decree of the Court of Small Causes 
“at Kumbskonam, dated the 12th February, 
--1926:-and passed in S. O, B. No, 2496 
of 1922. É 

Mr. C. A. Seshagiri Sastri, for the Peti- 
< tioner.. 

Mr. Watrap- S. Subramaniayyer, for the 

Respondent. i . 
‘+ JUDGMENT.—This 
- petition is presented 
- eircumstances : —-- 

The petitioner filed a small cause suit 

_against the respondent for a eum of 

Rs, : 332 said to be owing on account of 
dealings. The plaint was filed on 19th 
“April, 1922; On 16th November, 1920, 
the respondent had presented an insolvency 
: pėtition in the District Oourt. On 19th 
March, 1921, he entered into a composi- 
tion with certain creditors. On 20th Decem- 
ber, 1921, he was adjudged insolvent. 
On z9th September, 1922, the District 
Court aecepted the composition and an- 
nulled the adjudication. The plaintii’s 
suit was obviously instituted while the 
insolvency proceedings were pending. And, 


civil revision 
in the following 


menced without the leave of the Court. 


“No leave was obtained. The respondent, 


therefore, raised a preliminary objection 
that the suit was not maintainable. The 
lower Court hes upheld that objeetion and 
dismissed the suit, and this civil re- 


‘vision petition is against that decision. 


Petitioner's contention is that on the 


“annulment of adjudication the insolvency 


proceedings were at an end, that leave 
to maintain the action was, therefore, no 
longer necessary and a decree should 
have been given. Two points arise on 
this (1) whether on the annulment of ad- 
judication the insolvency proceedings ceas- 
ed to be pending and ‘2) whether the initial 
absence of leave can becondonedor whether 


` leave became unnecessary after the in- 


solvency proceedings had cometo an end, 
assuming it to be found that they had come 
to an end. I shall take the latter point 
first, since what- is to my mind the 
correct view, is sufficient to decide this 


case. 

Section 28 (2) lays down that no creditor 
to whom the insolvent is indebted in 
respect of any debt provable under the 
Act shall, during the pendency of insolvency, 
commence any suit except with leave of 
the Court, From Civil Procedure Code 
B. 26 and O. IV, r. 1 it is clear that a 
suit commences with the presentation of 
a plaint. Therefore,s. 2% (2) implies that 
until the leave of the Court is obtained, 
the plaint shall nct be entertained. The 
plaintiff's plaint, therefore, should have 
been rejected in limine, and I do not 
think he can claim to maintain the suit 
now because it can now be presented 
without the leave of the Oourt. That 
such leave is a mandatory condition pre- 
cedent to the entertainment of the plaint 
has been held by a Bench of this Court 
in Cuddappah Ghouse Khan v. Balasubba 
Rowther (1) with reference to this section 
of the Provincial Insolvency Act and by 
one learned Judge of the Bombay High 
Court in In re Dwarkadas Tejbhandas 
(2) under the corrresponding section of 
the Presidency Towns Insolvency Act. 
The same view had been taken in case 
in Sind in Jivanji Mamooji v. Ghulam 
Hussain (3) in Rowe & Co, v. Tan Thean 


(1) 105 Ind. Cas 109; 53 M. L. J 412; 26 L. W. 318; 
A I.R, 1927 Mad. 925; (1928) M. W. N. 122; 51 M. 


33. 
(2) 31 Ind. Oaa. $48; 40 B. 235; 17 Bom. L. R. 925, 
- (3) 47 Ind. Oas. 771; 1% 8. L. R. 20. 
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Taik (4) and in Firm Panna Lal-Tassaduq 
. Hussain v. Firm Hira Nand-Jiwan Ram 
(5). No ruling to the contrary in favour 
of the petition has been cited to me. 
These rulings clearly lay down that the 
absence of leave is a bar tothe original 
‘institution of the suit, and that a suit 
commenced without leave cannot be con- 
tinued by obtainiag leave at any sub- 
sequent stage thereto. 

No doubt, as was recognised, this may 
work hardship in certain cases, for example, 
where the plaintif is ignorant of the 
insolvency proceedings altogether. But 
after all, the Gazette notification of in- 

- solvency is presumed to be -notice to all 

the creditors and they cannot be heard 
“to plead want of notice or ignorance. On 
the other hand, unless this strict read- 
ing of the section is adopted there will 
be great embarrassme:t both to the in- 
solvent and the Insolvency Oourt. All 
the cre litors could file suits without leave 
and maintain that the Oourt should keep 
these pending until the insolvency pro- 
ceedings had come to an end on the 
ground that the initial bar would then 
be removed. That would be practically 
overriding s. 2&8. The insolvent is entitled 
to the protection of the Oourt against 
the commencement of any such suit. 

Peti:iiner calls in aid the analogy of 
cases where plaintiffs have been allowed 
to obtain decrees on causes of action which 
were not, infact, in existence on the 
date of their plaint, but accrued after 
the plaints had been put in; for example, 
‘jn Sabbarayu Chetty v. Nachiar Ammal (6) 
where a decree was givenfor money due 
on a mortgage-bond which became pay- 
able only some days after the institution 
of the suit, and in Vaddadt Butchiraju 
v. Doddi Seetharamayya (7) a somewhat 

similar case, But neither of these is a 
case where the bar to the suit was a 
statutory bar. 

It seems to me to make no difference if 
we assume that the insolvency has now 
come to an end and, therefore, the suit 
could be commenced now or continued 
now without theleave of the Court. The 
only suit which can be maintained is a 


(4) 84 Ind. Cas.909; 2 R. 643; A. IR, 1925 Rang. 


(5) 102 Ind. Oas. 37; 8 Lah, 593; 28 P, L. R. 634; A. 
I. R. 1288 Lah. 28. 

(6) 44 Ind. Oas, 863; 7 L. W. 403; (1918) M, W. N 
99. : 
(A) 03 Ind, Oas. 955; 23 L. W. 707; (1926) M. W. N. 
9; A. I. R. 1926 Mad, 377. 
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suit which was instituted on leave given 
before its commencement. The present 
suit ought to have been dismissed in 
limine, and the plaintiff cannot claim now 
that he can continue it merely because 
the only order which could have been 
passed init, namely, oneof dismissal was 
not passed before the insolvency pro- 
ceedings came toan end. Iam, therefore, 
of opinion that the suit is not main- 
tainable and that the lower Oourt is 
right in holding so. This is sufficient 
to dispose of the civil revision petition. 

On the second point, namely, whether an 
insolvency proceeding is still pending after 
the annulment of adjudication under s. 39 
if seems to me a question of much diffi- 
culty, and as it is not necessary to decide 
it here, I do not propose to decide it, mere 
especially that I am free to confess that, 
in spite of the able arguments put before 
me by both sides, the extremely loose 
drafting of the Act leaves me still in a 
state of uncertainty as to what act of the 
Court really puts an end to the pendency 
of insolvency proceedings. The petitioner 
has contended for the extreme proposition 
that any and every annulment ipso 
facto puts an end to the insolvency proceed- 
ings. The respondent contends, on the 
other hand, for the extreme proposition 
that the annulment of adjudication has 
no such effect and that what puts an end 
to the insolvency proceedings is only an 
order of absolute discharge. It is not 
difficult, I think, to show that each extreme 
proposition isnot maintainable, and there 
is- certainly no provision in the Act which 
lays down in terms either proposition. But 
it is much more difficult to decide or lay 
down any general proposition as to what 
is the final act which does put an end to 
an insolvency proceeding, and it may be 
that there is no general rule and that each 
case will have to be decided on its own 
facts. So I will say here nothing more 
than that I only wish to add a word of 
precaution in reference to a ruling of my 
own in Alamelu Ammal v. Venkatarama 
Iyer (8) which has been relied on by the 
petitioner for more than it says. In that 
case I held that an order refusing a final 
discharge under s. 42. of the Act did not 
ipso facto terminate the insolvency proceed- 
ings in that case, and that these proceed- 
ings continued so long as- there was pro- 


(8) 105 Ind. Cas. 165; 50 M. 977; (1927) M. W. N. 
593; 26 L. W, 305; 53 M. L. J. 432; A.I. R. 1922 Mad, 
919; 39 M. L, T, 479. 
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perty of the insolvent which continued to 
vest» in ‘the “Oourt, and that in that case 
witkfout an. ordes annulling the adjudica- 
‘tion’ the ‘insolvency proceedings had not 
éome‘to an end. To that view, I adhere, 
but'l did not inthat case, and do not now, 
wish to lay down that an annulment of 
djudication ipso facto inall cases will 
put an end to the insolvency proceedings. 
In the résult I dismiss the civil revision 
petition with costs. 
VRB eS Petition dismissed, ` 


MADRAS HIGH COURT. 
Seconp Orvin APPBaL No. 565 or 1927 
March 23, 1928, 
Present:—Justice Sir Kumaraswami 
. - Sastriar, Kr, and Mr, Justice Reilly. 
NANDURU SOBHANADRAOHARYOLU 
_* AND oTH#RS—DEFEN DaNTS—APPELLANTS 
: Versus 
NANDURU VENKATA NARASIMHA 
CHARYULU—Ptaintireg—ResPonvEnt, 
Madras Estates Land Act (I of 1908), ss. 77, 192 (a) 
—Civil Procedure Code (Act V of 1908), O. XLI, r. 28 
Suit ‘under s. 77, Hstates Land Act—Improper 
remand by District Judge—-Appeal to High Court < 
Propriety of remand where findings may be called 


or. | 
Pio arpaal lies to the High Court against a 
remand order passed by the District Court in a suit 
instituted under s.77 ofthe Madras Estates Land 
Act, . 

Krishnaswamy Atyar vi Vaithilinga Tambiran 
(1) and Vilvanatha Mudaliar v. Mannar Naidu (2), 
followed. | 

An order of remand ought not to be made when 


amere calling for finding would satisfy the ends of - 


Though the High Court may treat an improper 
‘order of remand ina suit ‘under s. 77 of the Madras 
Estates Land Act as a preliminary decree and en- 
tertain an appeal therefrom, it will not do so where 
the order of remand though. improper falls strictly 
within the scope of O. XLI, v.23, Civil Procedure 
Jode, 
j Second appeal agaiast a decree of the 
District Court, Kistna at Masulipatam, 
in Appeal Sait No. 171 of 1926, preferred 
agaiast that of the Oourt of the 
Daputy Collector, Nuzvid Division at 


Begwada, in Summary Suit No. 242 of - 


1325, °° ` . 

Mr, P, Satyanarayana Rao, for the Appel- 
Jants. 

Mr, V. Govindarajachari, for the Respond- 


“ents. 
JUDGMENT. 
Kumaraswami Sastriar, J.—This 
second appeal arises out-of asuit for rent 
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filed under s. 77 of the EstatesLand Act. The 
Deputy Collector decided issues Nos. 1 and 
2, viz,(1) whether the plaintiff is entitled 
to a share of wet crop raised on the suit 
land and (2) whether the plaintiff is entitled 
to recover rent for the use of water by the 
defendants from the tank whichis the 
irrigation source for the suit land, against 
the plaintiff but passed a decree in his 
favour for Rs. 10 which was admitted, with 
interest at 6 per cent. per annum, and dis- 
miseed the rest of his claim. On appeal, the 
District Judge decided issues Nos. land 2 
in favour of the appellant and remanded 
me suit for disposal as regards the amount 
ue. 

The order of the District Judge was in 
these terms: “Itis ordered thatthe decree 
of the lower Court be and the same here- 
by is set aside,and the suit remanded to 
the lower Court, that the Deputy Collector 
of Nuzvid Division do restore the suit to 
its original number in the register of 


summary suits and proceed to dispose of 


it according to law” and then he makes the 
usual order as to costs. 

Against -the decision of the District 
Judge this second appeal has been filed. 
A preliminary objection has been taken 


` ihat no second appeal lies against the order 


of remand, ass. 192 of the Estates Land 
Act does not permit an appeal under the 
Civil Procedure Code. This has been 


‘decided in a number of cases [see Krishna- 


swamy Atyarv. Vaithilinga Tambiran (1) 
and Vilvanatha Mudaliar v. Mannar Naidu 
(2).; Itis, however, argued by the Vakil 
for the appellant that the order of remand 
was improperly drawn up and inasmuch as 
the District Judge found issues Nos. 1 ard 
2in favour of the appellant and declared 


` also the basison which the rent was to 


be collected all that remained to be dane 
amount alone should be 
being so, it was in 
effect a preliminary decree within 
the meaning of the Oivil Procedure Code. 
He also argued that, if it is treated asa 
preliminary decree, then an appeal would 
He rı fərred to a deci- 
sion of this Court in Subbe Goundan v. 
Krishnamachari (3) and Chanmalswami 
Rudraswami v. Gangadharappa Baslingappa 
(4) to support the view that, if the order 


(1) 12 Ind, Cas. 146. 

(2) 25 Ind. Cas. 425; 1 L. W. 667. 

(3) 68 Ind. Cas. 869; 45 M. 449; 30 M. L. T. 217; 42 
M. L. J. 372; 15 L. W. 537; (1922) M. W. N. 269; A. I. 
R. 1922 Mad. 112. 

(4) 26 Ind, Cas. 885; 39 B. 339; 16 Bom. L, R. 954, 
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‘was wrongly drawn up, we can treat the 
game as ifit wasa preliminary decree and 
give the appellant adequate relief in 
second appeal. The suit is asuit for rent 
forthe use of water for the reasons set out 
in the plaint and fora portion of the crops 
raised by the use of such water. The de- 
fence raised wastthat the plaintiff had no 
‘right to recover any share of the produce 
Hud that they were entitled to use the 
water of the tank for raising wet cultiva- 
tion and thatthe plaintiff was not entitled 
toany rent for the use of the water. The 
Istand the 2nd issues in the case really 
dealt with the rights of the parties and 
it would have been batter if the District 
Judge had simply called for a finding as 
to the amount to be arrived at on a calcula- 
tion ofthe quantity of the produce and 
its price. Instead of so doing the District 
Judge reversed and remanded the whole 
case for disposal. In cases like this there 
isample power given under the Code to 
call for a finding?when the lower Court by 
reason of the fact of its deciding certain 
-issues against the plaintiff did not go iato 
the other issues in the case or gave no find- 
ing asto the remaining issues under the 
impression that it is unnecessary to do so. 
We think that it would save time and 
expense if the Judge had called for a 
finding onthe remaining issues in the case 
and then passed a decree himself. In this 
case theparty aggrieved by the lower Court’s 
decree will have to go to the District Judge 
again on appeal, the findings on issues 
Nos. 1 and 2-will beires judicata and be will 
then have to come to the High Court by 
way of second appeal. But the question 
before us is whether we should treat the 
order of remand asa preliminary decree, 
treat this second appeal as an appeal 
from the preliminary decrees and proceed 
to decide the case. If the District Judge 
had acted without jurisdiction or if he had 
acted with any material irregularity then 
we might interfere with his orderin 
revision, But having regard to the deci- 
sion of the Full Bench of this Court in 
Malayath Veetil Raman Nayar v. Krishnan 
Nambudripad (5) the question is whether 
wecan saythat the District Judge has 


acted without jurisdiction in having re-- 


manded the case. The words ‘preliminary 
point’ have received a wide interpretation in 
Malayath Veetitl Raman Nayar v. Krishnan 


(5) 69 Ind. Cas. 828, 45 M.900; 31 M. L, T, 208; 16 
L. W. 425;.43 M. L. J. 354; (1992) M. W, N. 589; A. L 
< R. 1922 Mad. 505 (F. B3. | 
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Nambudripad (5). I do not think that 
sitting as a Bench it isopen tous to say 
thatthe decision is wrong, though we 
may point out that the order of remand 
need not have been made when a mere 
calling for finding would have satisfied 
the ends of justice. We donot think that 
having regard to the facts of this case 
we should interfere with tho order treat- 
ing itas though it were a preliminary 
decree and this second appeal as an appeal 
from such a preliminary decree. The 
appellant has a remedy though it may cause 
expense and probably delay. He has got 
the right of appeal from the decision of 
the Deputy Collector to the District Judge, 
and if he is still aggrieved he has thena 
rightof appeal to this Court. In these 
circumstances thesecond appeal is dismiss- 
ed with costs. 

Reilly, J.—I agree that on the wide 
definition of “preliminary point” in r, 23 
of O. XLI of the Code of Civil Procedure 
laid down by the Full Bench in Malavath 
Veetil Raman Nayar vy. Krishnan Nam- 
budripad (5) the findings of the Deputy Col- 
lector onissues Nos. 1 and 2 of the suit, on 
which he dismissed the plaintiff'sclaim muet 
be regarded as findingson preliminary points 
within the meaning of that rule. That 
being so, it was open to the District Judge 
to remand the suit under that rule, though 
Tagree that inthis particular case it would 
have been more appropriate to have called 
for findings on the remaining issues, 
That would have been tothe real conveni- 
ence of all parties, and itis probable that 
in the end it would have saved the time 
of the Courts. But, asthe learned District 
Judge chose toadopt the course he did and 
that was within his powers under r. 23 of 
O. XLI, I agree that we must uphold the 
preliminary objection, because such an 
order of remand is not liable to appeal, 

f cluding 
appeals in such cases. The appeal, there- 
fore, must be dismissed with costs. I 
agree also that in the circumstances this 
is nota case in which we need or should 
interfere in revision. 


v. N. V. Appeal dismissed, 
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MADRAS BIGH COURT. 
Sgconp OIVIL APPEAL No. 1880 or 1924. 
*August 23, 1927, 

Present :—Mr. Justice Curgenven and 
Mr. Justice Ananthakrishna Aiyar. 

V. PACKIRIA PILLAI—P.tatntirr— 
APPELLANT 
Versus 
K.V, SUBBIAH MUDALIAR—Dezranpsnt 
— RESPONDENT. 

Religious endowment—Trustee—-Power to contract 
debt—Burden of proof of binding character—Renewal 
of binding debt, effect of—Power-of-attorney, con- 
struction of—Agent under power-of-attorney from 
trustee, whether competent to borrow, 

Jf it is once proved that a debt is binding on the 
temple, the circumstances that a document renewing 
the debt was executed to the creditor when, as a 
matter of fact. the temple had funds to pay him off 
-is no ground for holding the renewed bond not to 
be binding. In such a case the creditor is entitled 
to enforce the payment of the same from temple 
funds and the fact that the temple authorities 
wrongfully delayed or withheld payment is no ground 
for not allowing the creditor to enforce his debt 
-against the temple properties, |p. 555, col. 2.) 

The power of a shebait to incur debts on behalf of 
the temple must be measured by the existing neces- 
sity for incurring them. It is the immediate not 
the remote cause, the causa causans, of the borrow- 
ing that has to be considered. [ibid.] 

Prosunno Kumari Debya v. Golab Chand (1) and 
Niladri Sahu v. Chaturbhuj Das (2), followed. | 

Powers-of-attorney are to be construed strictly, 
that is tosay, where an act purporting to be done 
under a power-of-attorney is challenged as being in 
excess of the authority conferred by the power, it 
is necessary to show that on a fair construction of 
the whole instrument the authority in question is to 
be found within the four corners of the instrument, 
either in express terms or by necessary implication. 
[p. 557, col. 1] , 

In the case of a temple, a trustee cannot claim 
the right to borrow as a matter of course. His 
right to borrow would arise only in cases of 
financial necessity, and he would have to use his 
discretion whether even in such circumstances he 
should borrow or not. Jt cannot be assumed, in the 
absence of words to that effect, that by executing a 
power of-attorney toa person to manage the temple 
affairs by collecting the debts and amounts due to 
the temple and meeting the necessary expenses, that 
the trustee authorized the manager to bind the 
temple by borrowing. [p. 556, col. 2.] 

Second appeal against a decree of the 
Court ofthe Subordinate Judge, Negapatam, 
‘in A. S. No. 44 of 1924(A. 8. No. 333 of 1923 
on the fileof theDistrict Court, Negapatam), 
preferred against that of the Court of 
the District Munsif, Negapatam, in O. §, 


. 12 of 1920. 
NGGE V. Venkatarama Ayyar, for the 


Appellant. ; 
Mr. S. Muthia Mudaliar, 
ent. 
JUDGMENT,—The plaintiff is the 
appellant in the second appeal. He sued 
to recover Rs. 961-3-0 being the principal 


for the Respond- 


PACKIRIA PILLAI ®. SUBBIAH MUDALIAR, 


113 L O. 1928 


and interest due on a promissory note dated - 
3ist January, 1916, executed by the Ist 
defendant in his capacity as Keevalur 
temple manager. The allegation in the 
plaint was that the suit promissory note was 
executed by the ist defendant as agent and 
manager of the suit temple for discharging 
the debt already incurred in connection 
with the temple expenses and for benefit of 
the temple. The 3rd defendant's deceased 
father was the trustee of the temple and it 
was alleged that the Ist defendant was 
managing the temple affairs under, a 
power-of-attorney executed by the 3rd 
defendant, - The principal amount of the 
promissory note now sued upon is Re, 660 
which is said to be made up of Rs. 500 
alleged to have been borrowed for temple 
purposes under a promissory note executed: 
by the late manager on 21st March, 1912, 
and Rs. 160 balance of interest due on it. 
The 2nd defendant is the present trustee 
of the temple. The prayer in the plaint 
is to have the amount paid by defend- 
ants Nos. l and 3 and also from out of th 
temple funds. r 

The plea of the contesting defendant (2nd 
defendant) was that under the terms of the 
8rd defendant's fathers appointment as 
trustee, he had no right to borrow money 
on behalf of the temple and that in the 
muchilika executed by the 3rd defendant's 
father to the Devasthanam Committee it 
was expressly stated that he should not 
borrow without the previous express 
authorization of the Committee and 
that no such authority had been obtained 
in respect of the suit debt. The 2nd de- 
fendant also denied the Ist defendant's 
right under the power-of attorney executed 
in his favour to execute the promissory note 
on behalf of the temple. It was also 
stated that the temple owned extensive 
landed properties yielding enormous 
income, that Mohini allowances were grant- 
ed by the Government, that the income of 
the temple would be more than sufficient 
to meet the expenses and that there was no 
necessity to borrow on behalf of the 
temple. The plaintiff was put to the proof 
of the truth and binding nature of the 
plaint debt. The District Munsif gave judg- 
ment fer plaintififor the amount sued for, 
against the Ist defendant and dismissed 
the suit against the temple. The Sub- 
ordinale Judge having dismissed the 
plaintiff's appeal, this second appeal’ has 
been preferred by the plaintiff, 

In discussing the question whether the 
plaint debt was binding on the temple both 
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the lower Courte hava discussed very 
largely the question whether on the date of 
the renewed promissory note Ex. A dated 
3ist January, 1916, there was necessity for 
the renewal of the earlier promissory note. 
They came to the conclusion that the 
renewal was not justified since the plaint- 
iff(who was a lessee of certain temple 
lands) was himself in arrears to the temple 
in respect of rent due by him, and that 
while the income of the temple per year 
was about Rs. 20,000 the expenses would 
be only Rs. 16,000. The District Munsif 
remarked: “Where then was the necessity 
to bind the temple for such sundry liability 
as the plaint debt unless it be that the lst 
defendant who was templa manager was 
indulging in such reckless pastime as 
spending Rs. 12,000 towards Brahmotsavam 
out ofthe temple funds as sworn to by 


“plaintiff's znd witness......... the Ist defend- 


ant seems to have squandered the temple 
income and has unnecessarily tried to 
bind the temple......... I find that though 
the debt was incurred for temple purposes 
_it was not for its benefit." On appeal the 
learned Subordinate Judge while con- 
firming the learned District Munsit’s decree 
preferred to base his judgment upon quite 
adifferent ground. To quote the words of 
the learned Subordinate Judge: ‘I would 
rest my conclusion not on the ground that 
the trustee spent large sums recklessly and 
thus. denuded himself of trust funds and 
made it necessary for him to borrow. 
Brahmotsavam is a necessery festival and 
was evidently approved of by the Temple 
Committee. I would rest my conclusion on 
the ground that the income of the temple 
was ample and that the scale of expenditure 
even .including the Brahmoteavam. ex- 
penditure was below the income and that 
the mere fact that the daily cash balance was 
small on any particular day is no justifica- 
tion for borrowing.” The lower Appellate 
Court preceeded to say that the Dev- 
asthanam had on hand 204 kalams or paddy 
in the temple granary on 3lst January, 
1416, (tha date of Ex. A) and that tLe 
piaintiff himself owed 118 kalams of paddy 
ag arrears of rent to the temple and consequ- 
ently there was no necessity to execute 
Ex. A in favour of the plaintiff on 31st 
January, 1916. 

The learned Vakil for the appellant 
contended that the lower Couris were wrong 
in holding that execution of the promissory 
note in favonr of the plaintiff on 3lst 
January, 1916, was not binding on the 
temple on the ground that there was 
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some paddy in the temple granary and 
also because the plaintif. himself was in 
arrears to the temple afd that the two 
together would havs been more than 
enough to pay off the plaintiff's debt. The 
learned Vakil argued that if the original 
debt was binding on the temple, the 
circumstances that a renewed document 
was executed to the creditor when, asa 
matter of fact, the temple had funds to pay 
him off is no ground for holding the renew- 
ed bond not binding; since the creditor 
could not go and himself take possession 
of the paddy from the temple granary or 
take any money from the temple chest and 


_ ifthe temple authorities did not care to 


utilise available funds to pay off the 
creditor but elected to renew the document, 
it is no answer to the creditor's suit on the 
renewed documents. We are of opinion 
that there is much force in his 
contention.of the appellant. Ifit is once 
proved that a debt is binding on the 
temple, the creditor is entitled to enforce 
the payment of the same from temple funds 
and the circumstances that the temple 
authorities wrongfully delayed or with- 
held payment is no ground for not al- 
Jowirg the cerditorto enforce his debt 
against the temple properties. The ieal 
question then is whether the original debt 
advanced by the plaintiff was advanced 
by him under circumstances which mada 
it binding on the temple. The burden 
of proving the existence of such circum- 
stances is, it isnot denied on the plaintiff. 
As observed by the Privy Council in 
Prosunno Kumari Debya v. Golab Chand 
(1): “The power of a shebait to incar debts 
must Le measured by an existing neces- 
sity for incurring them”. No doubt, it is 
the immediate not the remote cause, the 
causa causans, of the borrowing that has 
to be considered:” Niladri Sahu v, Chatur- 
bhuj Das (2). 


We have to examine the evidence ad- 
duced in this case in the light of the above 
principles and we find that besides ex- 
amining himself as the first witness the 
plaintiff examined only one other wit- 
ness on his side. This is what the 
plaintiff said in his deposition before the 
Court: “I have dealings with the temple 


(1) 
(2) 98 Ind. Cas. 576; 53 I. A. 253 at p. 267; A.I. R. 


1418; 51 M. L. J. 822; 44 
25 A. L. J. 8; 38 M. L. T.24; 6 Pat, 139; 25 L. W.736, 
8 P, L. T. 440 (P. 0), ; 


556 


for the past 10 or 12 years. Exhibit A was 
executed on reneyal ofa prior promissory 
note executed by Venkatasubba Iyer Venkata- 
subba Iyer had: executed two promissory 
notes, One was discharged. For the balance 
of the other Ex. A was executed. Venkata- 
subba Iyer executed for the purpose of 
the temople..........cccceee The təmple owns 
250 velis. Ihave not maintained any ac- 
counts. Exhibit A was executed for the 
balance of Rs. 500—promissory noteexecuted 
by Venkatasubba Iyer. That was taken 
for cash paid and supply of seed paddy. 
Ido not remember what for the cash was 
received. [remember that it was taken 
for temple purpose.” Plaintiff's 
“witness only stated that Ex. A was exe- 
cuted in respect of the balance due on 
a prior promissory note, that he was the 
writer of Hx. A and that he did not re- 
member money having been paid by 
plaintiff on the prior promissory note. 
. Jt was mentioned to us that the plaintiff 
had summonel the temple trustee (2nd 
defendant) to produce the temple accounts 
and that the same were not produced 
by the 2nd defendant in time before the 
plaintiff's witnesses were examined. It, no 
doubt, appears to ba true that the account 
books of the temple were produced only after 
the plaintiff's witnesses Nos. land 2 were 
exemined; but after the production of the 
account books the plaintiff's 2ad witness 
was re-called and examined with reference 
to the temple accounts; as he seems to 
have been employed under the 3rd defend- 
ant’s father—the then trustee—; but no cir- 
cumstances necessitating th> raising of 
any loan have been elicited from P. W. 
No. 2,and curiously enough the plaintiff 
has not further examined himself after 
the account books of the temple were 
produced. All thatthe appellant is in a 
position to make out is that the temple 
accounts contain entries or receipt of money 
and paddy from the plaintiff prior to 1912 
and that on 2ist March, 1912, a promissory 
note was executed to the plaintiff for Rs, 500, 
The mere circumstance that the temple 
accounts contain entries of receipt of money 
from the plaintiff would not show that there 
was any necessity at the timeto borrow, 
though the absence of such entries in the 
temple accounts would prima facie lead to 
an inference against the plaintiff. Having 
regard to the facts found by the learned 
Subordinate Judge that the plaintiff had 
“a lease of the temple lands and lived near 
the village Keevalur and was certainly 
well) aware of the temple income and 


PACKIRIA PILLAI V. SUBBIAH MODILTAR. 


2nd ` 


113 I. O. 1928 


expenditure and that the trustee had 
executed in 1903 a muchilika to the Temple 
Committee that he would not borrow without 
its sanction.” We are of opinion that the 
plaintiff has not discharged the burden of’ 
proving circumstances which rendered 
it necessary for the temple to raise the loan. 
In this view the second appeal should fail. 

There is alsoa further obstacle in the 
way of the plaintiff obtaining a decree 
against thetemple funds. The promissory 
note Hix.Aas already remarked, was execu- 
ted by the Ist defendant as “manager” who 
had a power-of-attorney from the trustee. The 
2nd defendant raised the contention that 
the lst defendant had no right to borrow 
under the terms of the said power of-attor- 
ney so asto biad the trast. The District 
Munsif stated as follows ia para 6 of his 
judgment: “Exhibit II is the copy of 
thejpower-of-attorney executed by 3rd defend- 
an's father to the lst defendint under 
which the Ist defendant has not been 
expressly authorised to borrow.”.'The lower 
Appellate Gourt was also of the same opin- 
ion. It remarked that the power-of-at- 
torney executed by the 3rd defendant's 
fathertolst defendant, Ex. III does not con- 
ferupon him any authority to borrow.” It 
must be remembered in this connection that 
the present is not a case of a power-of- 
attorney given by a money-lending firm 
(such as that of a Nattukottai Ohetty) to its 
agent to carry on the money-lending 
business, in which case as was decided in 
Bank of Bengal v. Ramanathan Chetty (8) 
it may properly be urged that “without 
any such authority (authority to borrow) it 
would hardly have bsen possible to 
carry on the business of a money-lender 
and financier.” Inithe case of temples,a 
trastes could hardly claim the right to 
borrow as a matter of course. His right to 
borrow would arise only in cases of financial 
necessity,and he would have to use his 
discretion whether, even in such circumat- 
ances he should borrow or not. Ib cannot 
be assumed in the absence of words to 
that effect that by executing a power. of-at- 
torney to a person to manage the temple 
affaira by collecting the debts and amounts 
due to the temple and meeting the neces- 
sary expenses, that the trustee authorized 
the manager to bind the temple by borrow- 
ing. As was laid dowa by the Privy Council 


" (3) 32 Ind. Cas. 419; 43 O. 527;30 M. L J. 239: 90 
O. W.N 329: 3 L. W. 210; 19 M. L, T. 178; (1916) 1 
M W.N. 150; 14 A. L.J. 217; 23 O.L. J. 318; 18 
Bom. L. R. 887; 9 Bur. L. T. 1; 8 L. B, R. 536; 43 I 
A. 48 (P. 0), 
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in the case reported as Bryant v. La Banque 
Lw Peuple (4): “Powers of-attorney are to 
be construed strictly—that is to say, that 
where an act purporting to be done under 


a power-of attorney is challenged as being . 


in excess of the authority conferred by the 
power, it is necessary to show that on a 
fair construction of the whole instrument 
the authority in question is to be found 
within the four cornera of the instrument, 
either in express terms or by necessary 
implication.” In this case we have the 
further fact that the trustee had executed a 
muchilika to the Temple Committee 
undertaking not to borrow without the 
Committee's sanction. We are, therefore, 
inclined to agree with the lower 
Courts that the lst defendant had no author- 
ity to bind the temple by executing 
Ex.Ain favour of the plaintiff. We need 
not consider the argument urged on behalf 
of the appellant that an agent authorized 
to pay a debt could execute a renewed 
document in respect of a debt so asto 
bind the principal, since we hold that the 
terms of the power of-attorney in question 
do not authorise the lst defendant to 
discharge any debt. 


We accordingly hold that the plaintiff 
has not proved circumstances which would 
make the debt binding on the temple. We 
also hold that the lst defendant had no 
authority to execute the promissory note, 
sued on by the plaintiff, so as to bind the 
temple. Mr. Muthia Mudaliar on behalf 
of the respondent raised a further contention 
that itis a matter of discretion with the 
trustee whetherin the particular circumst- 
ances he should raise a loan on behalf 
of the temple, or somehow manage with 
the existing resources—making retrench- 
ments wherever possible—and that sucha 
rightto borrow is personal to the trustee and 
that thesame could not be delegated to 
any person appointed by him. The deci- 
sion of the Privy Council in the case 
reported as Bonnerji v Sitanath Das (5) 
is relied on as authority forthe proposition; 
but having regard to the conclusions arrived 
at by us as regards the other questions 
raised in the case, it is unnecessary for us 
to express any opinionon this point, 


(4) (1893) A. C. 170 at p. 177; 62 L. J. P. C. 68; 1 
Re 336; 68 L. T. 546: 41 W. R 600. 

(5) 66 Ind. Cas. 140; 49 ©. 325: (1922) M. W. N. 98; 
26 O. W. N. 236; 30 M. L. T. 182; 20 A. L. J. 294; 15 
L. W. 452; 35 0. L. J. 320; 24 Bom. L. R. 565; A.T 
-R. 1922 P, O, 209; 42 M.L, J. 403; 49 IA. 46 
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The second appeal is accordingly dis- 
missed with costs. 


V. N, V. Appeal dismissed, 


MADRAS HIGH COURT, 

Srconp Orvik APPuaL No. 866 of 1925, 

August Y, 1928. 
Present:—Mr. Justice Ramesam and 

Mr. Justice Venkatasubba Rao. 
PYDIMARRI BUTCHI VENKATA 
RAMA SASTRI AND anotaex—Phaintirgs ° 
— APPELLANTS 
versus 

SURI VENKATANARASAYYA anp 
oTHERS— DEFENDANTA— RERPONDENTS, 

Co-owners—Co-owners of lands under ayacut o f tank 
—One co-owner using water for lands not under ayacut 
—Injunction for wrongful user. 

Where lands under the ayacut of a tank belong to 
each yeh Ming ont of Pans „them Je entitled to use the 
under the ayacut. [p. 559, i Ë Aa bambu 

Where owing to such unauthorised use of the 
water by one co-owner another co-owner suffers 
damage, the latter would be entitled to an injunc- 
tion restraining such wrongful user in addition to 
bag Ses conna hereby. Picks! 

na A 4 P 14 y 
eied H v.2 p ulu (1) and Watson v. Gray 

econd appeal against a decree 
Court of the Subordinate Judge, Boreas 
in A.S. No. 67 of 1924, preferred against 
that of the Court of the District 
Munsif, Nuzvid, at Bezwada, in O. § 
No. 759 of 1922 Sa 

Mr. Ch, Ragava Rao, for the Appellant, 

Mr. P. Satyanarayana Rao, for the Re- 
spondents. 

JUDGMENT.—The dispute in this 
case relates to the use of the water in a 
tank in an Agraharam., The plaintiffs and 
the.defendantsown lands in that Agraharam 
which is about 922 acres in extent, Of 
that, about 110 acres are wet lands. The 
plaintiffs’ case is, that of these 110 acres 
53, 54 acres represent the wet ayacut under 
the suit tank. The defendants, it is alleg- 
ed, attempted to convert a part of their 


- dry land inthe village into. wet land by 


using the water of the tank. On that 
the plaintiffs have asked inter alia for ee 
junction restraining the defendants from 
illegally using the water. : 

The District Munsif has held that the 
ayacut underthe suit tank is 53,64 acres 
and that the defendants’ act in irrigating 
a plot not comprised in this area, with 
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the water of the tank, is wrongful and 
accordingly has granted the injunction to 
the plaiatiffs. The learned Subordinate 
Judge has held that the proper remedy is 
a suit for partition and not an injunction 
and on that ground has reversed the 
Munsif'’s judgment on this point. He, 
however, has confirmed the decree passed 
by the District Munsif for damages, 

The main contention on behalf of the 
` defence is, that the various sharers of this 
Agraharam are entitled to the water of the 
tank in certain defined shares. It is then 
argued that they are at liberty to use the 
water of which they arethe owners, in any 
manner they choose; in other words, that 
the ownership of the water has no necessary 
connection with the ownership of the lands 
which are described as being ‘under the 
wet ayacutof the tank.” This argument 
may be illustrated thus: If A, Band C 
own, say, 10,20 and 40 acres, they own 
the water inlthe tank in the same proportion. 
The waterto which B is entitled is double 
of what A may take and similarly C may 
take double of what B may take. But it is 
said.that this has no reference to the owner- 
ship of the lands, -so that, each of these 
persons may use the water for any purpose 
he likes, so long as he does not exceed the 

uantity to ‘which he is entitled. Mr. 

atyanarayana for the defendants was con- 
strained to argue on this hypothesis that 
even if à sharer parts with all -his lands 
in the village, he can still retain his pre- 
vious ownership of the water. 


“This contention seems to be utterly 
opposed to the evidence in the case: The 
Ist plaintiff deposes. “The wet ayacut 
under the tank is 53 acres. The wet 
ayacut has been in existence from time 
immemorial......The water in the 
is not sufficient even for wet ayacuk 
They (the documents) show the extentof wet. 
that is being cultivated from time im- 
memorial. There was an implied agree- 
ment—I say implied agreement...since there 
has been no increase in the wet ayacut all 


this time.” 


` This evidence clearly shows that it has 
been customary in this village, to use the 
water of the tank for cultivating the 
53 odd acres, described as “wet ayacut 
under the suit tank.” The evidence of 
P. Ws. Nos. 2 and 3 confirms the version 
of the ist plaintiff. We are of théopinion 
that the position taken up by the lst plaint- 
iff, is correct: From immemorial usage, 
must be implied an agreement regarding 
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the useof the tank water in the manner 
‘described by him. 

The evidence on the record completely 
disproves the case put forward for the 
defence, namely, that the enjoyment of the 
water is independent of the ownership of 
the land irrigated by it. 

The argument overlooks a cardinal fact:— 
that whereas it is undoubtedly true that 
the Agraharamdarsown the water of the 
tank in the same proportion as they own 
the lands irrigated by that water, it by nó 
means follows from this that their owner- 
ship of the water is unconnected with their 
ownership of this land. For instance, if 
one acre out of this area of 53 acres 
passes into the hands of an individual, his 
right, to the water may in asense bedsecrib- 
ed as being 1/53 of the tank water. It does 
not, however, follow from this, that he may 
take from thetank 1/53 of the water in it and 
useitfor any purpose-he likes. Inour opinion 
the evidence clearly shows that the enjoy- 
ment of the land irrigated by the tank 
and the enjoyment of the water of the tank 
are interdependent. If this be borne in 
mind, para. 3 of the plaint presents no 
difficulty. The plaintiffs there say, that 
they are entitled to the tank, to the tank 
bed, to its water and to the ayacut of the 
tank to the extent of 5/8. and the defend- 
ants tothe exteotof 3/8. This certainly 
is not an admission that each of ‘the 
sharers is entitled in the abstract to a 
certai. quantity of water, There is an 
assumption in the paragraph that theiwater of 
the tank can be used only to irrigate certain 
lands; on that assumption is based the 
statement that the water is owned in the 
same proportion as the land. 


It is the duty of the defendants to make 
out the very exceptional case they have put 
forward, Their evidence is” extremely 
vague and no such case has been definitely 
put to the plaintiffs’ witnesses in their 
cross-examination. The judgment of the 
learned Sub-Judge is confused on the 
point and the utmost that can be said for 
itis, that he has not recorded a distinct 
finding on it. We, therefore, proceed to 
dispose of the second appeal unders. 103 
of the Civil Procedure Code. In our 
opinion the District Munsif'’s conclusion 
on the question is correct. 


The Sub-Judge states that if a joint 
owner of a tank feela aggrieved, his remedy 
is a suit for partition on the analogy ef 
the joint ownership of land. This is an 
argument too absurd to merit seriong 
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notice. The District Munsif's judgment 
granting the injunction must be restored. 

In this case, there is a finding that owing 
to the unathorized use of the water by the 
defendants, the plaintiffs have suffered 
damage. In our opinion, the plaintiffs 
woul be entitled toan injunction even if 
no damage was proved. The principle 
is that applied in Kanakayya v. Narasim- 
hulu (1). In the case ‘of a party wall, it 
- was held that one of two co-tenants was 
entitled to the removal ofa portion newly 
erected by the other co-tenant, although 
the former had suffered no inconvenience 
from it. Parker, J.  observed:—“It is 
true that the refusal of plaintiffs to 
give the required permission may be ill- 
natured and that the raising of the wall 
will not really harm them, ” 

Notwithstanding, they were held entitled 
to the relief. The principle laid down in 
Watson v..Gray (2) was applied. We think 
the same rule applies by analogy to the 
case of joint tenantg of a tank. 

From our jadgment it follows that the 
plaintiffs are entitled to an injunction as 
well as damages. 

` It has been found that the defendants 
removed the original bodis (channels) and 
constructed new ones. The Sub-Judge 
says that the evidence does not clearly 
establish the location ofthe old bodis. We 
direct the defendants to remove the bodis 
newly erected and restore the old bodis, 
If the parties cannot azree as to what the 
old bodis are; that point may be decided in 
the execution of the decree. 

“The plaintiffs will have their costs in the 
lower Courts and the lst plaintiff will 
have his costs of the second appeal. 
The memorandum of objections is dismissed, 


VN. V Appeal allowed. 
(1) 19 M, 38. . i 
(2) (18x0) 14 Ch. D. 192; 49 L. J. Oh. 243; 42 L, T. 

294; 28 W. R. 438; 44 J. P. 537. 
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MADRAS HIGH COURT. 
Szconp O1yit APPBAL Nos 1377 of 1927. 
July 16, 1928. 

Present:—Mr. Justice Reilly, 

0O. T.P. L PALANIAPPA OHETTIAR 
AND ANOTHER— DEFENDANTS— APPELLANTS 
versus 
RAJA or RAMNAD —Puarntirr— 
RESPONDENT. 

Madras Estates Land Act (I of 1908), s. 2—Holding 
containing trees—Rent calculated according to number 
of trees, whether rent or tree tax. 

Money due tothe landlord undera muchilka for 
holding land does not ceaso to be rent merely be- 
cause the holding contains trees and the amount 


due is calculated not merely on the cultivated area 
but also on the number of trees in the holding. 


Second appeal against a decree of the 
District Oourt, Ramnad at Madura, in 
Appeal Suit No. 543 of 1924, preferred 
against that of the Court of the 
Special Deputy Oollector, Manamadura, in 
Summary Suit No. 3348 of 1922, 

Mr. R. Kesava Iyyengar, for the Appel- 
lants. 

Mr. Soundaraja Iyyengar, for the Re- 
spondents, 

J UDGMENT.—It has been argued for 
the defendants in this appeal that what 
is claimed by the plaintiff is tree tax, not 
rent within the meaning of the Estates Land 
Act. It is true that all but asmall fraction 
ofthe amount claimed is calculated on 
the treesjon the land in question, but it 
has been admitted before methat the 
defendants hold the land as ryots, and they 
are now willing to pay rent on the land 
as ryott land. According to the muchilika, 
Ex. A, they clearly hold the land and do not 
merely enjoythe trees on it. But accord- 
ing to the muchilika what they are to pay 
to the plaintiff except for areas on which 
crops are raised is to vary with the number 
of mature trees. This method of calculat- 
ing rentfortheland appears to be per- 
missible under the Estates Land Act. 
See Raja of Ramnad v. Kamid Rowthen 
(1). Itis admitted that the amount now 
claimed is in accordance with the calcula- 
tion in aprevious suit regarding the same 
land and trees between the same parties 
in a Revenue Court. The District Judge 
indeed refers to a number of decrees, I 
see no sufficient reason to interfere with the 
District Judge's decision. The appeal ig 
dismissed with costs. 

V. N. V. Appeal dismi 
. (1) 94 Ind. Cas. 322; 49 M. 335, 50 M. LI o 1. 


R. 1926 P. O. 22; (1926) M. W. N. 876; L Weis 
O. W. N. 844; 531. A. 74 (P, O, i 24L. W. 1; 30 
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MADRAS HIGH COURT. 

Civiu Revision Perrrion No. 787 oF 1927. 

arch 19, 1928. 
Present :—Mr. Justice Jackson. 

. Sri Sri Sri PATTARANI PURNA- 
OHENDRA MALA JAMNA DEVI 
MORIMA GARU—P.ainrier— 
PETITIONER 
versus 
tHe PRESIDENT TALUK. BOARD, 
OHICACOLE—DEFSNDANT— 
RESPONDENT. 

Madras Local Boards Act (XIV of 1920), 8. 228 (Q— 
Suit for refund of professional tax erroneously 
‘levied, maintainability of. 

Under s. 228 (2) of the Madras Local Boards Act, 
where the provisions requisite for the collection of 
‘the tax have been followed and there is merely a 
mistake of fact committed bona fide by the assess- 
ing authority, the remedy of the aggrieved party 
is that provided by and confined to the Statute, 
‘namely, an appeal to the Local Board itself, A 
separate suit is incompetent. 

Municipal Chairman, Virudupatti v. Saravana 
Pillai (3), followed. 

Municipal Council, Cocanada v. Standard Life 
Assurance Co. (1), relied on, h 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise the 
‘decree of the District Oourt of Ganjam, 
in Appeal Suit No. 51 of 1926 preferred 


against that of the Oourt of the 
District Munsif, Sompet, in O.S. No. 
526 of 1924. 


Mr. P. Chenchiah, for the Plaintiff. 
Mr. H., Suryanarayana, for the Defend- 


‘ant. - 


+ JUDGMENT. -—Petitioner seeks torevise 

the judgment and decree of the District 
‘Judge of Ganjam in Appeal Suit No. 
51 of 1926 dismissing her suit against 
-the respondent the President of the Taluk 
Board of Chicacole. 

The petitioner was assessed to profession 
tax from 1921 to 1923 and sued to re- 
cover the amount collected under that 
assessment Rs. 440-2-0 on the ground that 
as a matter of fact she had not prac- 
tised any profession for that period within 
the limits of the Taluk Board. 


The learned District Judge has held 
that the petitioner's suit is barred by 
the provision of 8. 225 (2) Madras Local 
Boards Act 1920, ‘‘No-suit shall be brought 
in any Court to recover any sum of money 
collected under the authority ofthis Act... 
provided that the provisions of this Act 
have been in substance and in effect 
complied with.” 


PATTARANI PURNACHENDRA MALA JAMNA ë, PÈT. T, B. OHICACOLE, 
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The provisions for collecting profession 
tax will be found in s. 93 and Seh. IV 
of the Act. The Local Board prepares” 
and keeps books showing the persons 
liable to the profession tax, Sch. IV 5.. 
Persons liable to the tax are assessed 
(IV ¥) and an appeal Hes to the Local 
Board (IV 27) both against assessment and 
the levy of the tax. Ifthe Local Board 
substantially comply with these provisions 
no suit will lie and whether it has com- 
plied isa question of fact. This is clearly 
laid down in the leading Madras case 
Municipal Council, Cocanada v, Standard 
Life Assurance Co. (3). 

ín the Municipal Council, Mangalore v, 
Codial Bail Press (2) it was held that a 
Civil Court can intervene when the Muni- 
cipality has deliberately acted upon a 
wrong basis in contravention of the clear 
provision of the Act. In that ‘case it 
was not an isolated mistake but a funda- 
mental departure from the meaning of the 
Statute. 

That no suit lies in the circumstances 
of this case is clearly put by Krishnan, J, 
in the Municipal Chairman, Virudupatti v, 
Saravana Pillai (3). It would not be open 
to the Civil Oourt to find that his assessment 
was erroneous on facts. 

It is clear that the provisions requisite 
for the collection of the tax were followed 
in this case and if there wasa mistake 
of fact committed bona fide by the 
assessing authority, the petitioner's remedy 
was that provided by and confined to 
the Statute. 

The petition is accordingly dismissed 
with costs, 


V.N.V Petition dismissed. 


(1) 24 M. 205 at p. 213; 10 M. L, J. 401, 
(2) 27 M. 547. ~. 
orf) bt Ind. Cas. 454; 10L. W. 592; 27 I 
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CALCUTTA HIGH COURT. 
APPHAL FROM eho Deorne No, 1934 oF 


June 15, 1928. 

Present :—Mr. Justice Mitter. 

JHARU MONDAL AND OTHERS 

—DeErenpants—APPELLANTS 

VETSUS 

_ MAHATABUDDIN MONDAL 

m PLAINTIFF AND Srimati ANANGA 
MOHINI ASH OHAUDHURANI 
Proforma-DEFENDANTS —RESPONDENTS. 

Landlord and tenant—Denial of title by co-tenant 
—Denial after institution of suit—Partial forfeiture 
of tenancy. 

A denial of title by one of several co-tenants will 
not work a forfeiture of the tenancy inasmuch as 
the denial will not bind the other co-tenants and 
there cannot be a forfeiture of a tenancy in part. 
But the landlord will, in such a case, be entitled to 
recover rent from all the tenants. [p. 562, col. 1.] 

Birendra Kishore Manikya v. Bhubaneswari (5), 
referred to. 

To work a forfeiture a denial of title must precede 
the institution of the suit. [ibid.] 


Appeal against a decree of the Subordi- 
nate Judge, Jessore, dated the 3rd of May, 
1927, affirming that of the Munsif, First 
Court at Bongaon, dated the 14th of Bep- 
tember, 1925. 

ARGUMENTS.—Syed Nasin Alifor 
the appellants contended; that there was no 
denial of plaintifi’s title with regard to 
plot No.2and referred to the following 
cases : Debt Ruddi v. Abdur Rahim (1), 
Sheikh Nizamuddin v. Momtazuddin (2) and 
Dhora Kairi v. Ram Jewan Kairi (3). 

Mr. Kshitis Chandra Chakrabarti (with 
him Babus Panchanan Ghoshal and Bhud- 
har Haldar), for the Respondents, 

There are conflicting views with regard 
to the pointraised by my learned friend on 
the other side: See Nilmadhab Bose v, 

“Ananta Ram Bagdi (4). 

[Mrrrer, J.:—Itis now settled that the 
rule that a denial entails a forfeiture 
does not apply where the denial is given 
effect to bya decree of Court. Therefore, 
there could be no forfeiture so far as plot 
No. 2 is concerned]. 

Mr. Chakrabarti.—The defendant No. 1 

. denied the landlord's title even with regard 
to plot No. 2. 
[Mirtre, J.:—Defendants Nos. 2 and3 did 
not deny in that rent suit.] 
Mr. Chakrabarty.—Defendant No. 1's denial 
will operate forfeiture so far as his share is 
concerned, 


1) 17 O. 196. 
2) 5 0. W. N. 263; 28 O. 135 
3) 20 O 101. 

4) 2 0. W, N. 755, 
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(Mirrse, J:—How can there be a partial 
forfeiture? See Birendra Kishore Manikya 
v. Bhubaneswari (5).j 

Mr. Chakrabarti—My alternative claim 
is for a decree for fair and equitable rent. 

I pray for a decree for arrears of rent 
at such fair and equitable rate as might be 
determined by Court on evidence. In order 
to determine such fair and equitable rent 
it is necessary that thecase may be remitted 
to the Court of first instance, 

Syed Nasin Ali, in reply. 


JUDGMENT.—This is an appeal by 
the defendants against a decision of the 
Subordinate Judge of Jessore, dated the 
3rd May, 1927, which affirmed a decision of 
the Munsif of Bongaon, dated the 14th 
September, 1925. The suit in which this 
appeal arises was brought by the plaintiff 
for recovery of possession of two plots on 
the allegation thatthe plaintiff brought a 
suit for recovery of rent with respect to 
plot No.l inthe year 1921 against the 
defendant No. 1 who according to the 
plaintiff's case was holding the disputed 
lands as the utbondi tenant from the time 
when plaintiff's vendor was in possession. 
The defendant No.1 denied the title of 
the plaintiff in that rent suit with the result 
that that suit was dismissed on the 28th 
March, 1923. It is said that the present 
suit had to be instituted dueto the denial 
of plaintifi’s title in the previous suit. There 
has been a forfeiture and the plaintiff is 
entitled to get khas possession of the lands 
of plot No. 1. With regard to plot No. 2 
the case of the plaintiff is that these are 
lands which are possessed by all the three 
defendants Nos, 1,2 and 3 as utbondi ten- 
ants and that there has been a denial of 
the title of the plaintiff by defendant No. 
1 alone and that as the defendants Nos, 2 


- and 3 did not admit the title of the plaintiff, 


plaintiffis entitled to a decree for ejectment 
as against all. The Munsif found that the 
plaintiff had a niskar title to the property 
in suit, i. e., both in plots Nos. 1 and 2. 
He further found that as the defendants 
Nos. 1 and 2 did not claim any right in 
tenancy under the plaintiff, whatever title 
they had as tenants had been extinguished 
by the denial of the titleof the plaintiff in 
the rent suit or by the execution of the deed 
of surrender in 1327, The Munsif further 
held that there was a denial of the title of the 
plaintiff in respect of both the plots in the 
rent suit and further that by the istifanama 


(5) 15 Ind, Cas, 620, 39 0 903, 


x 
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the tenancy was repudiated in respect of 
boththe plotę. The Munsif accordingly 
decreed the plaintiff's suit declaring his 
niskar title to both the plots and held that 
the plaintiff was entitled to recover pos- 
session by evicting defendants Nos. 1—3 
from both the plots. There was also a 
. decree for mesne profits. Against this de- 
cision anappeal was taken to the Court of 
the Subordinate Judge of Jessore with the 
result that the decision of the Munsif was 
affirmed. 

A second appeal hasbeen taken to this 
Court and on behalf of the appellants it 
has been argued thatthe decree in so far 
as it grants khas possession to the plaintiff 
in respect of plot No. 2 cannot be sustain- 
ed, It is tobe observed that the learned 
Vakil for the appellant does not challenge 
the findings of both the Courts that the 
plaintiff has established his niskar title to 
the disputed property. So far as plot No. 
1 is concerned it appears that defendant 
No. l was the utbondi tenant and as he 
denied the title of the plaintiff in the rent 
suit the decree granting the relief with 
regard to khas possession in respect of plot 
No. 1 seems to be correct. So far as plot 
No, 2 is concerned it appears that the 
denial was by defendant No. 1 alone and 
in such circumstances as the denialcannot 
be held to bind the other two defendants 
Nos, 2 and 3 such a denial cannot work as 
a forfeiture. The disclaimer by defendant 
No. 1 ofthe title of the plaintiff cannot 
operate as a forfeiture of the tenancy in so 
far as the 2nd and 3rd defendants are con- 
cerned and as there cannot bea forfeiture 
of the tenancy in part the result is that the 
tenancy still subsists and the suit for 
ejectment so far as plot No, 2 is concern- 
ed must fail. But there must beno rea: 
son why the plaintiff should not realise 
rent from all the defendants on the footing 
that the tenancy still continues. If any 
authority is needed, réference may be made 
to the case of Birendra Kishore Manikya 
v, Bhubaneswari (5). The plaintiff prayed 
in the alternative for rent as will appear 
from para. 8of the plaint. It remains to 
notice the argument of the respondents 
that as there has been a denial in this 
suit of the title of the plaintiff and the 
defendants Nos. 1 and 3 did not claim to 
be his tenants, a decree in ejectment should 
follow. with regard to plot No. 2. It is 
to be observed with regard to this argu- 
ment that in order to work as aforfeitura 
a denial must precede the institution of 
the suit. Consequently the denial in the 
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present suit cannot entitle the plaintiffto a 
relief for ejectment. 

The result is that the decrees of the 
Courts below are affirmed in so far as they 
award khas possession with regard to plot 
No. 1. The decrees of the Courts below 
are set aside in so far as they award khas 
possession to the plaintiff in respect of 
plot No. 2. Thecase will, therefore, be 
remitted to the Court of first instance in 
order that it may determine what is the 
fair and equitable rent payable to the 
plaintiff in respect of plot No. 2 including 
the arrears of rent which have not been rea- 
lised. There will be no order as to costs, 

A. Appeal allowed in part, 


———— — 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDERS Nos. 447 
i AND 474 or 1925, > 
November 30, 1927. 
Prsent:—Justice Sir Zahhadur Rahim Zahid 
Subrawardy, KT., and Mr. Justice 


raham, 
MAHARAJ BAHADUR SINGH or 
BALUCHER— APPELLANT 
versus 
SACHINDRA NATH ROY AND OTHERS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 66, 90,92—Sale proclamation—Omission to raise 
objection—Objection at late stage—Hstoppel—Under- 
valuation, effect of —Offer to return property to judg- 
ment-debtor, evidentiary value of —Setting aside Court 
sale—General principles. ; 

If a judgment-debtor after receipt of notice under 
O. XXI, r. 66, Civil Procedure Code, or of the know- 
ledge of the contents of the sale proclamation before , 
it is issued neglects to take any objection to the 
proceedings, he should not in justice be allowed to - 
take ais objections at the sale or afterwards. [p. 565, 
col. 1. 

Girdhart Singh v. Hurdeo Narain Singh (1), 
Arunachellam v. Arunachellam (2) and Olpherts 
Macnaghten v. Mahabir Pershad Singh (3), and other 
cases relied on. 

Before a Court-sale could be set aside on the 


_ground of mere undervaluation of the properties in 


the sale proclamation, it is not only necessary that the 
judgment-debtor should prove that the properties 
were undervalued in the sale proclamation but that 
by such undervaluation he has sustained injury, 
namely, that the properties were sold at inadequate 
prices. [p. 565, col. 2.] , 

Saadatmand Khan v. Phul Kuar (7)and Tekai 
Krisina Prasad Singh v. Moti Chand (8), distingu- 
ished. 

‘The fact that the decree-holder offers to return the 
properties to the judgment-debtor at the price for 
which he bought them may be taken into con- 
sideration in judging whether the judgment-debtor 
ia suffered any injury by the sale, [p. 567, 
col, 2. 
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Bejoy Singh v. Ashutosh Gossami (9), referred to. 
Itis not wise and desirable to interfere with Court- 


sales on grounds not strong enough. [p. 566, col, 
2; p. 567, col. 1..] eae 


In Appwat No, 447 or 1925, 

Appeal against an order of the Sub- 
ordinate Judge, Murshidabad, dated the 
17th August 1925. 

In Appar No. 474 oF 1925. 

Appeal against an order of the Sub- 
ordinate Judge, Murshidabad, dated the 
6th of June, 1925. 

Dr. Naresh Chandra Sen Gupta and Babu 
eas Chakravarty, for the Appel- 
ant, A 

Babus Jogesh Chandra Roy, Anilendra 
Nath Roy Choudhury and Basanta Kumar 
Mukherjee, for the Respondents. 


JUDGMENT. 

Suhrawardy, J.—These two appeals 
arise out of two execution proceedings in 
execution ofa decree obtained by the re- 
spondent opposite party against the appel- 
lant and another. -The properties involved 
in these appeals were sold in execution of 
the decree and the judgment-debtor's 
objections under O, XXI,r. 90 having failed 
he has preferred the present appeals. 
Four properties were put up for sale. Lot 
No. 1 was withdrawn as a formal defect 
was discovered in the sale proclamation in 
respect of that property. The sale of pro- 
perty No, 2 was set aside by consent. The 
sale of lots Nos. 3 and 4 has been confirmed 
by the Court below and Appeal No, 474of 
1925 refers to those lots. Lot No. 1 was 
subsequently sold and the sale having 
been confirmed by the Jourt below the 
judgment-debtor has preferred Appeal 
No. 447 of 1925 in respect of that lot. I 
will take up for consideration Appeal 
No. 474 in which most of the papers 
bearing on both the appeals have been 
printed. Lot No. 3 is a garden called 
Amarbagh. Lot No.4 is a piece of land 
in the town of- Berhampur with a small 
stable on it. In the sale proclamation 
the lot No. 3 was valued at Rs, 200 and 
it was purchased by the decree-holder for 
Rs. 650. Lot No. 4 was valued at about 
Rs. 300 in the sale proclamation and was 
purchased by the decree-holder at the sale 
for Rs. 950. Theappellant in his applica- 
tion under O. XXI, r, 90,raised two principal 
objections,namely, that the values ofthe pro- 
perties mentioned in the sale proclamation 
were very low-—the proper value of lot 
No. 3 being about Rs. 1,500 and-of lot No, 4 
Rs. 2,500; and hence the properties were 
sold at a very low price; and ssecondly, 
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that the sale processes were not properly 
published and were fraudujently suppressed. 
£ will first examine the first ground of 
objection, namely, the undervaluation of 
the properties and the consequent sales 
thereof at inadequate prices. ln order to 
fully realise the value of athe objection it 
will be necessary to refer to certain proceed- 
ings in the execution case in the Court 
below, The Privy WQouncil decree was 
obtained in 1921 andthe application for 
execution thereof was made on the 28th 
April, 1922. On the20th May, 1922, writs of 
attachment were issuedin respect of various 
properties situated in different districts. 
On the 13th June, 1922, the writs of attach-, 
ment were returned served and by the 
order of that date notice under O. XXI, r. 66 
was ordered to be issued fixing the 5th 
July, 1922, for return. That notice appears 
to have been served on 20th June and on 
the 5th July, 1922, the judgment-debtor 
appeared on notice and prayed for time to 
file objections, The Court granted 10 days’ 
time to the judgment-debtor for filing 
objections and on the same date ordered 
the issue of sale proclamation under O. XXI, 
r. 66 fixing the 17th August sfor sale of the 
attached properties. On the 15th July, 
1927, the judgment-debtor No. 1 (the appel- 
lant before us) filed a petition of objection 
unders. 47, Oode of Civil Procedure. The 
only grounds of objection mentioned in that 
petition were that the decree- holders were not 
entitled to interest on the sum decread and 
that they were not entitled to the costs of 
the first Court. There was also the general 
objection that the properties were not 
liable to be sold in execution of the decree 
and that the decree could not bs executed 
against the judgment-debtor. These objec- 
tions were disallowed by the Execution 
Court on the 2nd August, 1922, except with 
réference to a certain matter with which 
we are notat present concernsd. On that 
date, namely, the 2nd August, 1922,. the 
appellant’s son filed a claim on the ground 
that he being a member of the Mitakshara 
family was interested in the properties 
ordered to be sold. That claim was 
rejected on that very date. Then on the 
8th August, 1922, one Narpat Singha 
(brother of the judgment-debtor Maharaj 
Bahadur) applied for a declaration of his 
mortgages lien on lots Nos.1 and 3 of the 
attached properties for asum ofa lac of 
rupees with interest. The Oourt directed 
the Nazir to inform the fact of the claim 
to intending purchasers at the time of 
sale, Thereafter the appellant's son institut- 
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ed a title suit and in that suit prayed for 
stay of the sala pending the decision of 
that suit, which was granted. There was 
an appeal to this Court from the order 
staying the sale, which was decreed and the 
order staying the.sale was set aside. There- 
after on the application of the decree- 
holders for the issue of fresh sale proclama- 
tion it was issued-fixing the 15th September 
for the sale of the attached properties. On 
the 15th September the appellant presented 
a petition in which he complained for the 
first time of the lowness of the prices 
mentioned inthe sale proclamationandalso 
objected to the sale on the ground of want 
of proper publication ofthe sale processes. 
All these objections were overruled except 
the objection with reference tolot No.1 
which was exempted from sale. The 
properties were soll on that date and 
purchased by the decree-holders as stated 
above. On the 6th October,}1923, theappel- 
lant filed an application under O. XXI, r. 90 
praying for setting aside the sale on the 
ground of the value of the properties 
mentioned in the sale proclamation being 
low and of fraudulent suppression of the 
sale proclamation. This application was 
rejected by the Executing Court on the 
6th June, 1925,and hence this appeal, I 
have given a detailed account of the pro- 
ceedings taken in the Oourt below in 
connection with the execution to show 
that the appellant must have been aware of 
the contents of the sale proclamation and the 
date on which it was first issued, namely, in 
July, 1922. . Itis alo difficult to believe 
that he was unaware of theissue of the 
sale proclamation and cf its publication 
when his son and brothers were objecting 
to the properties being sold on various 
grounds which showed an intention onthe 
part of the judgment-debtor to present all 


obstructions to the sale of the 
properties. It was on the date of 
sale, namely, the 15th #Saptember, 


1923, that he for the first time raised the 
objection that the properties were under- 
valued in the sale proclamation. Under 
O. KAT, r. 66 the Court is required to 
give notice to the decree-holder and the 
judgment-debtor for the purpose of settl- 
ing the contents of the sale proclamation 
including the approximate price of the pro~- 
perties asked to be sold. After settling these 
points the Court is required to issue sale pro- 
clamation for publication.If any party omits 
on notice under O. XXI, r. 66 to put forward 
any objection it seems just and equitable 
that it should not be allowed to be raised 
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at a subsequent stage of the proceeding and 
specially just onthe day when the sale was 
going to be held. Inthe case of Girdhart 
Singh v. Hurdeo Narain Singh (1) there was 
aihaterial error in the sale proclamation, 
namely, the Government revenue in respect 
ofthe property directed to be sold was 
mentioned much less than what it actually 
wes. The judgment-debtor appeared and 
applied for postponement of the sale and 
agreed to the attachment and notification 
of the sale being maintained. Subsequent 
to the sale the judgment-debtor applied 
for the setting aside of the sale ou the 
ground that the Government revenue was 
wrongly mentioned in the sale proclama- 
tion and of the consequent inadequacy of 
the price, Their Lordships of the Judicial 
Committee held that the irregularities 
complained of were sufficient to set aside 
the sale; but since in the application for 
postponement the judgment-debtor omitted 
to raise this objection and practically 
admitted that the notification was correct 
they refused toset aside the sale. The 
strongest case upon this point is the case 
of Arunachellam v. Arunachellam (2). In 
that case, the judgment-debtors had an 
opportunity of objecting to the sale but 
they lay by and after the sale, but before 
it was completed, they presented. a petition 
for setting aside the sale on the grouni 
that the sale of the whole property was 
bad and that only a portion of it should 
have been sold. Their Lordships of the 
Judicial Committee in holding that the 
judgment-debtors should not be allowed $o 
raise the objection at that stage made the 
following observation: “It would be 
very difficult indeed to conduct proceedings 
in execution of decrees by attachment and 
sale of property if the judgment-debtor 
could lie by and afterwards take advantage 
of any misdescription of the property 
attached, and about to be sold, which he 
knew well, but of which the execution 
creditor or decree-holder might be 
prefectly igacrant—that they should take 
no notice of that, allow the sale to proceed, 
and then come forward and say the whole 
proceedings were vitiated. That in their 
Lordships’ opinion, cannot be allowed”. 
Their Lordships also referred to the case 
ot Ulpherts Macnaghten v. Mahabir Pershad 
Singh (3) where it was laid down that if 


(1) 31. A. 230; WR Eid) Sar. P. O. J. 637; 3 
Suth. P. O. J. 294; Bald. . 0), 

(2) 15 I. A. 171; 12 M. 19; 5 Sar. P. O. J. 265 (P. CO). 

(3) 10 I. A. 25; 110. L, R. 494; 90. 656; 4 Sar. P, 
O. J. 417 (P. 02). 
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there was really a ground of complaint and 
if the judgment-debtors would have been 
injured by proceedings in attaching and 
selling the whole of the property whilst 
the interest was such as it was, they ought 
to have come and complained. This view 
expressed in this case has been held in 
several cases of which it is enough to refer 
tothe case of Pran Singh v. Janardan Singh 
(4) where Mookerjee, J., made the following 
observation : “Nodoubt ifthe judgment- 
debtor, with notice of the proceedings, does 
not object tothe entries in the sale proclama- 
tion at that stage ‘when the sale proclama- 
tion is settled), a subsequent objection by 
him on the ground of inaccuracy orin- 
sufficiency of description, is not likely to be 
entertained by the Court”. A similar view 
was taken in the cases of Behari Singh v. 
Mukat Singh (5), Raja of Kalahasti v. 
Maharajah of Venkatagiri (6). In the 
present case on the facts and circumstances 
of it Ihave no doubt left in my mind that 
the judgment-debtor was aware from July, 
1922, of the contents of the sale proclama- 
tion and the prices of the properties men- 
tioned therein. He had ample opportunities 
tostako objection on the ground!of mis-state- 
ment of value in the sale proclamation buthe 
lay by and allowed the sale proceedings to 
proceed until the date of sale. The learned 
Advocate appearing for Ẹthe appellant 
distinguishes the cases referred to above 
on the gronnd sthat in the above 
cases the judgment-debtor was held not 
entitled to object to the sale after the sale 
whereas in the present case the appellant 
objected to the sale on the ground of wrong 
mention of the value in the sale proclama- 
tion before the sale. Oa principle I do not 
see any difference between the two cases. 
The objection in the present case as 
regards undervaluation of the pro- 
perties in the sale proclamation was 
first “made on the date of the sale 
and immediately before the sale, If the 
judgment-debtor is allowed to object on 
such a ground at any stage of the execu- 
tion proceedings before the sale there can 
never be any finality of those proceedings, 
In my judgmant if a judgment-debtor 
after receipt of notice under O, XXI, r. 66 or 
of the knowledge of the contents of the sale 
proclamation before it isissued neglects to 
take any objection to the proceedings he 
Skould not in justice be allowed to take 


(4) 13 Ind. Cas, 337; 14 O. L, J. 541. 
(5) 28 A. 273; A. W. N. (1906) 3; 3 A. L. J. 140. 
uË 21 Ind. Cas. 389; 38 M. 387; 14 M. L. T, 320; 25 
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such objections at the sale or afterwards. 
I am, therefore, of opinion that the judg- 
ment-debtor ought not to ‘be allowed to 
object to the sale on the ground that the 
properties were undervalued in the sale 
proclamation, 

Though in the above view it is not neces- 
sary to consider the other objections raised 
on behalf of the judgment-debtor, but as 
the points were fully argued before us it 
is better that we should express an opinion 
on the other grounds. It is urged that the 
properties were undervalued in the sale 
proclamation and, therefore, the sale ought 
to be set aside. In order that this ground 
should succeed itis not only necessary that 
the judgment-debtor should prove that the 
properties were undervalued in the sale 
proclamation but that by such undervalua- 
tion he has sustained injury, namely, that the 
properties were sold at inadequate prices, In 
other words, the undervaluation of the pro- 
perties in the sale proclamation is a material 
irregularity and such irregularity caused 
injury to the judgment-debtor. Now lot 
No. 3 is said tobe worth Rs. 1,500. It is 
said to be a mango orchard; but from 
the appellants’ evidence it appears that it 
cannot: be a very valuable property. The 
sumarnabis and tehsildar (account- 
ant and collector) of the appel- 
lant admits in his evidence that fthere is 
no house within it and no gardener has 
been attached to it within the last 30 
years. There is a tank in it which has no 
banks and there are some fruit trees in 
the gardan thefruits of which were sold 
by the appellant once ortwice within the 
last few years. I may mention here as I 
shall have occasion ‘to remark hereafter 
that the appellant did not put himself into 
the witness-box and did not produce any 
papersto show the profits he made out 
of this property. Taking these facts into 
consideration it is difficult to hold that the 
value of the property given in the sale 
proclamation is grossly inadequate. Re- 
ference has been made in this connection 
to the leading caseon this point viz, the 
case of Saadatmand Khan v. Phul Kuar 
(7). The facts of that case were that the 
property therein wasworth Rs. 10,000 but 
inthe sale proclamation the value was 
mentioned to be Rs. 800 and it was ad- 
vertised for sale for realising a debt 
of Rs. 500 only. Their Lordships said 
with reference to the facts of that case 
that itwas indeed something more than 


(7) 25 I, A. 146; 20 A, 412;2C. W. N, 550; 7 Sar. P. 
O. J. 380 (P. C.) 
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the kind of irregularity which was common- 
ly alleged, for it was a mis-statement of 
the value of the property which 
was so glaring in amount that it 
could hardly have been made in good faith, 
and which, however, it cameto be made, 
was calculated to mislead possible bidders. 
A similar observation was made by their 
Lordships in the case of Tekait Krishna 
Prasad Singh v. Moti Chand (8) where a 
property of which the annnal income was 
about Rs. 5,000 was valued inthe sale 
proclamation at Rs. 2,000. Their Lord- 
ships observed on the evidence that it 
was a gross undervaluation and that their 
Lordships had no doubt that the decree- 
holder had procured the insertion of this 
valuation for the purpose of making pos- 
siblea purchase by him at that low figure. 
Now in the present case canit be said 
that the mis-statement of the value of the 
property wasso glaring in amount thatit 
could hardly have been made in good faith 
[Saadatmund Khan's case (7)] or it was a 
gross undervaluation inserted by the 
decree-holder for the purpose of making 
possible a purchase by him at a low 
figure [Tekait Krishna's case (8).] The 
difference between the value mentioned by 
the judgment-debtor and that mentioned 
in the sale proclamation is not so great as to 
be either a ‘glaring undervaluation’ or a 
‘gross mis-statement. In this connection I 
may mention, and 1 will refer to this fact 
again, that before the lower Court the decree- 
holder offered to return these properties 
at the prices at which he had purchased 
them but the offer was not accepted. A 
similar offer was made before us and it was 
not availed of. ` 

Now as tothe value of lot No. 3, there 
is only oral evidence and it is very easy 
for a witness to come and say that the 
value of the property wasso much. The 
appellant has kept back best evidence on 
this point. Ifhe had offered himself for 
examination the real state of the pro- 
perty andthe value which he had paid 
for it and other matters could have 
been brought out. He further kept 
back his papers which would have shown 
what profits he made out of this property. 
In the absence of this evidence I am un- 
able to accept the oralevidence of the wit- 
nesses who come and glibly say that the 
property is worth from Rs. 1,500 to Rs. 2,000. 


(8) 19 Ind. Cas. 296; 40 I. A.140; 17 O. W. N. 637; 
(1913) M. W. N. 487; 11 A. L. J, 517; 17 0. L, J. 573: 
15 Bom. L. R.515; 14 M. L. T. 37; 25 M. L. J, 140; 40 
C. 635 (P. C). 
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The learned Advocate forthe appellant has 
laid great tress upon the fact that the 
property which was valued in the sale 
proclamation at Rs. 200 was purchased by 
the decree-holder at Rs. 650; and according 
to the learned Advocate, that was a clear 
evidence of under-valuation in the sale 
proclamation. Itis difficult tomake the 
deduction from this circumstance alone 
which the learned Advocate draws from it. 
At the time of the sale the decree-holder 
might have thought that the property was 
worththe amount for which he purchased. 
But admitting that the price paid by the 
decree-holder was about three times the 
amount mentioned in the sale proclamation, 
the undervaluation was not so gross as to 
amount to irregularity. : 
Then admitting that it was a material 
irregularity, the appellant to my mind has 
failed to prove that he suffered any injury 
from the undervaluation of the property. 
When we take into account the condition of 
this property as disclosed in the evidence 
of the judgment-debtor himself and 
the fact that at the time of the sale 
a claim of the appellant’s brother to 
the extentof a lac of rupees with interest 
was published at the time ofthe sale, the 
value fetched at the sale cannot be said to 
be in any way inadequate. 
We nowcome to lot No.4, With regard 
to this property the evidence is that it has 
anarea of 3 cattas and that there is a struc- 
ture there which is called a stable with two 
rooms—one about 4 cubits wide and another 
a cubit and a half, in nota very habitable 
condition. The judgment-debtor had ex- 
amined some witnesses and produced some 


‘documents to prove the value of certain 


properties in the locality. Exhibit 1 shows 
that L catta and 12 chittaks -of homestead 
land with a brick built house standing 
thereon was sold for Rs. 1,025 in 1889. 
Exhibit D is another sale-deed which shows 
that 1} catta of jamai land was sold for 
Rs. 500. Thisisallthe tangible evidence 
we have got; but it is difficult to say on 
the materials on the record that the value 
of lot No.4is much more than what it 
fetched at thesale, There is no evidence 
that any onewas willing to purchase this 
property for more than what it was sold for 
at the sale; and thereis the further fact to 
which I have already referred, namely, that 
the respondents are still willing toreturn 
this property if the price for which they 
have purchased it is paid back to them. 

In this connection I should like to 
observe that it is not wise and desirable to 
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interfere with Court sales on grounds not 
strong enough. As a matter of ordinary 
experience we know that Court sales are 
not popular and if the impression is created 
in the minds of the public that suchsales 
can be set aside on slight grounds it will 
take away a great deal from the security 
which an act of the Court ought to give to 
its proceedings, much to the prejudice of 
judgment-debtors. 

All the considerations to which I have 
referred with reference to lot No.3 apply 
to this lot also and it is not necessary to 
refer to them. lam accordingly of opinion 
that it cannot be said definitely on the 
evidence on the record and in view of the 
circumstances of this case that this lot No. 
4 was sold at a much lower price and thereby 
the judgment-debtor has suffered loss. 
Three facts to which I have already referred 
stand out very prominent when one tries to 
discover if the appellant has any real 
grievance in the matter. One is that the 
evidence is so vague that it is very difficult 
for one to act upon it. There is no evidence 
that there was any person willing to pur- 
chase the properties and for higher prices. 
The second fact to which I have referred is 
that the decree-holders offered to return the 
properties to the judgment-debtor at the 
prices for which they bought them. We 
have authority that this circumstance may 
be taken into consideration in judging 
whether the judgment debtor has really 
suffered any injury by the sale. Bejoy Singh 
v. Ashutosh Goswami (9). The third circum- 
stance which seems to be the most import- 
antis the absence of the appellant from 
the witness-box and holding back the best 
evidence. Take for instance the service of 
the notice under O. XX4, r. 66 for the 
purpose of settling thesale proclamation, we 
have the evidence of the pson. He says 
that he went tothe house of the judgment- 
debtor and found hisdarwan Hulas Singh 
at the gate and he was told that 
the judgment-debtor was upstairs. He 
wanted to serve the notice on the judgment- 
debtor but he was prevented by the darwan 
from entering the house. He sent informa- 
tion to the appellant through Hulas Singh 
andhe was told that the appellant had 
asked him to hang up the notice on the 
outer door. Along with this notice on the 
appellant the peon also served a notice on 
another judgment-debtor, Surja Kumar 
Adhikari said to be the manager of the 
’ judgment-debtor. The peon says that he 


(9) 83 Ind. Cas. 430; 280, W. N.552; A. L R. 1994 
Cal, 58. : ; 
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found Surja Kumar in the appellant's 
house; but he having refused to take the 
notice on being informed gi its contents he 
served it by hanging it over the gate of 
the appellant’s house. It is strange that 
neither the judgment-debtor nor his darwan 
Hulas Singh nor his manager Surja Kumar 
Adhikari has come to the witness-box and 
denied the service of notice. It cannot, 
therefore, be doubted that the notice was 
properly served upon the appellant. 

In the view I take of the questions I have 


discussed above it is not necessary to 


enter into the evidence relating to the 
publication of the sale proclamation. I 
must admit that the evidence is not very 
satisfactory on behalf of the decree-holders. 
But considering that that evidence was 
given sometime after the publication and 
also the fact that the respondents had to 
examinea number of officers of Court of 
different places, the evidence may beaccepted 
as satisfactory as against the evidence of the 
appellant which is almost nil. The evidence 
adduced by the appellant must, in the 
circumstances, be negative; butit is the 
evidence of persons for whom it 
was so very easy to deny facts. For instance 
there is the tailor Belait Khalifa who 
according to the serving peon was present 
at the time of the service of the sale 
proclamation. But he comes on behalf of 
the appellant and denies such service, If 
there was no service or there was fraudulent 
suppression of sale proclamation the 
respondent's frst witness would not have 
mentioned the name of this witness as 
being present on the occasion. The Court 
below was impressed with the demeanour 
of respondents’ witnessess and some of 
them appear to be more respectable. There 
is an ugly fact which does not speak well 
for the respondents. At the time of the 
sale the bid sheet showsthat there were 
present only the respondents’ Pleader and a 
person who was the tadbirkar of the 
respondents. It was foolish on the part of 
the decree-holders to have made a show of 
bid at the sale, but that is what they did. 
We may takeit that there wasno bidderat 
the sale except the decree-holders. But ag 
I have said there was no material 
irregularity or consequent injury to the 
appellant, the insufficiency of the evidence 
with regard to the publication of sale on 
behalf of tht decree-holders does not very 
much affect the case. To sum up my 
conclusion, I find against the judgment- 
debtor because I hold that notice under O. 
XXI, 1.66, was served upon him and he 
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neglected, if he had any real grievance, to 
take any objection as to undervaluation in 
time. Hehasfugther failed to prove that 


the properties were sold, considering that _ 


the sale was a Court sale with the 
risk of future litigation, at inadequate 
prices. He has also failed to prove that 
he suffered any real injury on account of the 
properties being sold at inadequate price 
when we take into consideration the fact 
that a title suitwith regard to this property 
by his son is still pending and that the 
claim of his brother to the extent ofa lac 
of rupees isstill hanging over them. I 
am.not satisfied further with the bona fides 
of the judgment-debtor in this case. In 
my judgment this Appeal (No. 474 of 1925) 
ought to fail and should be dismissed with 
costs five gold mohurs. 


As regards Appeal No, 447 of 1925, all 
that I have said with reference to service 
of notice under O. XXI, r. 66 applies to this 
case, I hold -that notice was served upon 
the appellant and he failed to take objection 
on the ground of undervaluation in time. 
He, therefore, should not be allowed to take 
this objection at this stage. Apart from 
that circumstance the facts of this case are 
different from the other case and are such 
as not to entitle the appellant to any relief, 
The appellant's Pleader in the lower Court 


„conceded that the appellant was unable to 


prove any material irregularity in the 
conduct of!the sale. This admission may 
or may not be binding upon the appellant 
but it is quite justified in the circumstances 
of the case. Lot No. 1 which is the subject- 
matter of this appeal isa patni taluk with a 
rent of Rs. 1,705 a year. It was purchased by 
the respondent at Rs. 25,010 being 15 times 
the annual profit. Ishould say thatin a 
Court sale the price fetched was quite 
adequate, when we takeinto consideration 
the fact as appearsfrom the bid-sheet in 
this case that the Nazir proclaimed at the 
time that there was a claim for a lac of 
rupees with interest of the appellant's 
brother over this property. I need not in 
detail examine the evidence of publication 
in this case as I find that the appellant 
sustained no injury by the sale. The 


evidence moreover isnotsuch as to induce, 


me to hold that the sale proclamation was 
not properly published. In fact the evi- 
dence adduced by the respondents is much 
stronger. All the other circumstances which 
have induced me to hold against the 
appellant in the other appeal apply with 
equal. force in this case, I accordingly 
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dismiss this appeal with costs—five ` gold 
mahurs. 

Graham, J.—I agree. 

A. . Appeal dismissed. 





CALCUTTA HIGH COURT. 
APPEAL From APPELLATE DEOREE No. 1546 
oF 1926. 

July 24, 1928. 

Present: —Sir George Olaus Rankin, Kr., 
Chief Justice, and Mr. Justice Mukerji. 
Srimati HEMANGINI DASSI— 
PLAINTIFE— APPELLANT, 
versus 
ASUTOSH DAS—DEFENDANT— 
RESPONDENT. 

Landlord and tenant—Tenancy of antiquity— 
one rate of rent—Status of tenant—Right to cut 
Tees, 

A raiyat holding at a fixed rate of rent has the 
right to cut and appropriate trees from the land, [p. 
570, col. 1.] 

Radhika Nath Roy v. Samir Fakir (1), followed. 

Where a tenancy was proved to have originated 
more than 80 or 85 years ago, rent had been uni- 
formly paid and the tenancy was heritable and for 
agricultural purposes : 

Held, that the tenancy was not governed either 
by the Transfer ef Property Act or the . Bengal 
Tenancy Act, and that the tenant should be regarded 
as a raiyat at a fixed rate of rent. [p. 569, col. 2.] 

Appeal against a decree of the Subordi- 
nate Judge, Third Oourt, 24-Parganas, dated 
the 25th of February, 1926, affirming that 
of the Munsif, Third Oourt, Alipur, dated 
the 24th of February, 1923. 

Babu Satindra Nath Roy Chaudhury, for - 
the Appellant. 

‘Babu Mon Mohan Banerjee, for the Res- 


pondeut. 
JUDGMENT. i 

Mukherji, J.—This appeal has arisen 
out of a suit which was instituted by the 
plaintiff for the recovery of a sum of Rs. 25 
as damages for certain trees that had been 
cut from a plot of land which the defendant 
No. 1 held under the plaintiff as a tenant 
and also for an injunction restraining the 
said defendant from cutting the trees 
standing on the land, in future. The suit 
has been dismissed by both the lower 
Courts and the plaintiff has thereupon pre- 
ferred this second appeal. 

The plaintiff's case was that the defend- 
ant No.1 had been holding the land under 
a kabuliyat dated 1309 B.S. and that, in 
contravention of the terms of the said 
kabuliyat, the said defendant in collusion 
with other persons had cut down and 
removed five trees standing thereon. The 
defence of the defendant No. 1 was that 
the tenancy was not created by thekabuliyat. 
of 1309 B.S, but that it had been in 
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existence for over 80 years and from the 
time of the father of the said defendant, 
that the tenancy consisted of an area of 2 
bighas out of which the defendant No. 1 
had sold a quantity of land measuring 14 
bighas to one Kedar Nath Mukherji and 
had retained for himself the remaining 
land, namely, 5 cottas in area and further 
that the defendant No.1 had not cut any 
trees from the said land. On this defence 
being taken, the plaintiff impleaded as one 
of the defendants in the suit the defendant 
No. 2 who was the person in whose name 
the purchase had been made by the said 
Kedar Nath Mukherjee. She also added as 
parties defendants to the suit two other 
persons, namely, defendants Nos. 3 and 4 
on the allegation that they were servants 
of the said Kedar Nath Mukherjee. 

The Munsif held that the tenancy was 
a very old one and had existed from the 
time of the father of the defendant No. 1 
who himself was about 80 years of age. He 
held further that the origin of the tenancy 
was not known, that rent had been uni- 
formly paid for the tenancy at the rate of 
Rs. 3; that the kabuliyat of 1309 B. S. was 
a document which was not acted 
upon, that the defendant No. 1 was a tenant 
holding at a fixed rate of rent and, under 
the law, therefore, he had the right to cut 
and appropriate the trees on the land and 
further that he had a permanent and 
transferable right and that, therefore, the 
plaintiff was not entitled to a decree at all. 
The plaintiff thereupon, as I have already 
stated, preferred an appeal. The Subordi- 
nate Judge who dealt with that appeal 
held that, in the absence of Kedar Nath 
Mukherjee as a defendant in the suit, the 
suit was not maintainable, The reasons that 
he gave for this decision were that Kedar 
Nath Mukherjee was the real purchaser and 
the defendant No.2 was his benamdar 
that the bolding was the ancestral holding 
` of defendant No. 1, that the defendant 
No. 1 himself had not cut any of the trees 
which were the subject of the suit, that, 
if any tree had been cut, it had been cut 
by Kedar Nath Mukherjee and that, 
therefore, the suit was not maintainable in 
the absence of the said Kedar Nath Muk- 
herji as a defendant therein. 

Treating the case as one governed by the 
provisions of the Transfer of Property Act, 
as it has been contended on behalf of the 
appellant that it should be, Iam of opinion 
that the findings ofthe learned Subordinate 
Judge and the reasons that he has given 
for his decision are not sufficient, Questions 
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might arise under s. 108 of the Transfer 
of Property Act as to whether by the mere- 
fact that the defendant Ņo. 1 had made 
a transfer of a part of the land in favour 
of Kedar Nath Mukherjee, the said defend- 
ant was absolved from the statutory liabili- 
ties which arise under cle, (m) and (o) 
of that section. I think, however, we are 
relieved of the necessity of considering 
this matter because the view that should 
be taken of this tenancy is that it is one 
to which neither the provisions of the 
Bengal Tenancy Act nor those of the 
Transfer of Property Act are applicable. 
The learned Subordinate Judge has said 
in his judgment that the holding is the 
ancestral holding of the defendant No. L. 
It does not appear that he has properly 
considered all the circumstances which 
should be taken into consideration in 
arriving at this finding and, therefore, it 
may well be contended, as it has been, that 
this finding of the learned Judge is not 
really a finding which is conclusive on 
the question, We have, therefore, looked 
into the evidence in this case and also the 
findings which have been recorded by 
the learned Munsif. The view that should 
be taken with regard to this matter, 
in my opinion, is that the tenancy is the 
ancestral holding of the defendant No. 1 
having had its origin more than 80 or 85 
years ago, that the rent that has been paid 
for it has been a uniform rental of Rs. 3 
only, that it has been used for horticul- 
tural purposes and that it has descended 
from the father of the defendapt No. 1 to 
the defendant No. 1 himself, 

As regards the kabuliyat of 1309 B. S., 
I am entirely in agreement with what the 
learned Munsif has said in his judgment, 
The kabuliyat came from the custody of the 
defendant No, l himself and the explana- 
tion that was offered on behalf of the plaintiff 
namely, that it had been taken away from 
her by the defendant No. 3 has not been 
accepted as true by the learned Munsif. 
There are very good reasons why this 
explanation should not be accepted special- 
ly, as it appears that, in a subsequent suit 
which was instituted by the plaintiff for 
rent, this kabuliyat was not} mentioned and 
the rent was claimed at the rate of Re. 10, 
though the kabuliyat provides for a rent of 
Rs. 3 only, That suit terminated in a 
solenama and, although the defendant had 
to pay at the rate of Rs. 3,no reference 
whatsoever was made to the kabuliyatin 
the solenama the defendant’s case being 
that: Rs. 3 was fthe rent which had been 
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paid all along for the holding. There are 
also other indications in the contents of 
the kabuliyat which would point to the 
conclusion that it was a document which 
was attempted to be created for the purpose 
of curtailing the rights of the defendant 
No. 1, but that it does not represent a 
genuine contract between the parties. On 
the whole, I am in agreement with the 
view which the learned Munsif has taken 
as regards the validity of this document. 

Once it is taken that the tenancy had 
its origin more than 80 or 85 years ago, 
the provisions of the Transfer of Property 
Act or of the Bengal Tenancy Act evidently 
would not be applicable to this tenancy 
and, upon the facts to which I have referr- 
ed, namely, that the rent has been the same, 
that the tenancy was heritable and that it 
was a tenancy for agricultural purposes, it 
is evident that the defendant No. 1 should 
be regarded as a raiyat holding at a fixed 
rate of rent, It has been held in the case of 
Radhika Nath Roy v. Samir Fakir (1) that 
such a tenant has the. right to cut and 
appropriate trees from the land and hasa 
permanent and transferable right in his 
holding. S . 

On these findings, it is not possible for 
the plaintiff to obtain a decree in the present 
suit. in that view of the matter, I would 
dismiss the appeal with costs, 

Rankin, C, J.—I agree. 

A. Appzal dismissed, 

(1) 38 Ind. Cas. 49; 21 O. W. N. 636. 


CALCUTTA HIGH COURT. 
Civit APPBAL No. 2266 or 1:25. 

: February 10, 1928. 
Present:—Mr. Justice Mitter and Mr. 
Justice Mallik. 
MAHOMMAD HUSAIN OHOUDHURY 
— PLAINTIFF —APPELLANT 
versus 
KHANA KAZI AND orates—DEFENDANTS 
RESrONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 147-A— 
Compromise decree in contravention of s. 14?-A, 
validity of —Jurisdiction and wrong exercise of juris- 
diction, distinction between. : É 

A compromise decree passed in contravention of 
the provisions of s. 147-A of the Bengal Tenancy 
‘Act cannot be treated in a subsequent suit between 
the parties as without jurisdiction and a nullity but 
is operative and binding until vacated by appropri- 
ate proceedings. [p. 571, col. 2] i 

Ishan Chandra Banikya v. Moomraj Khan (1), 
Hridyanath Roy v. Ram Chandra Barua Sarma (2) 
and Gora Chand Halder v. Profulla Kumar Roy (8), 

d. 
eae Saran Lal v. Dukhit Mahto (4), not fol- 
lowed. ` ; 

Jurisdiction is the powerto hear and determine 
and it does not depend either upon the regularity 
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of the exercise of that power or upon the corrects 
ness of the decision pronounced, for the power to 
decide necessarily carries with it the power to 
decide wrongly as well as rightly. [ibid.] 

Malkarjan v. Narhari (5), referred to. 


Appeal from a decree of the Fourth Sub- 
Judge, Dacca, dated the 9th April, 1925. 

Mr. Satindra Nath Roy Choudhury, for the 
Appellant. ; 

Mr. Uppendra Lal Roy,for the Respond- 
ent, 
Mr, Biraj Mohan Majumdar, for the 
Deputy Registrar. 


JUDGMENT. 

Mitter, J. — This is a plaintiff land- 
lord’s appeal against the decision of the 
Subordinate Judge of Dacca, dated 9th April, 
1925, affirming the decision of the Munsif 
of Manikgunj, dated 2nd October, 1923. The 
plaintiff commenced the suit in which this 
appeal arises for rent and claimed arrears 
of rent atthe rate of Rs. 17-1- 34 gandas. 
Defendant No. 2, now respondent,}who alone 
contested thesuit pleaded that the rental was 
Rs. 100-15 gandas and that the rent was 
liable to be suspended on the ground of par- 
tial dispossession. Sofar asthe defence of 
suspension of rent is concerned, both the 
lower Courts overruled the objection taken 
by the defendant, but gave effect to the 
plea that the plaintiff was not entitled to 
more than Rs. 10-0-15 gandas. The ground 
on which the defendant rested his defence 
which had prevailed in both the Oourts 
below that the plaintiff is not entitled to a: 
higher rent than Rs, 10-0-15 gandas. is that 
the previous compromise decree between 
the plaintiff andthe defendant was in contr- 
avention of the provisions of s.29, Bengal 
Tenancy Act, and could not be given effect to. 
Tbe facts which have led to this litigation 
may he shortly stated thus: The lands in 
respect of which this rent suit has been 
instituted along with other landa form 
certain chur lands and they were recorded 
in the finally published Record of Rights © 
as khas lands in possession of the landlord. 
But the defendants went on possessing the 
lands after they had re-formed in situ and 
claimed them as appertaining to their 
original holding. In 1919 a suit was 
instituted by the present plaintiff for 
declaration of title to and recovery of 
possession in respect of certain chur lands 
including the disputed lands. The suit 
‘was compromised between the plaintiff and 
the defendants. By the compromise tha 
plaintif admitted that the disputed lands 
were the defendant's raiyati jote lands with 
occupancy right and the defendants 


‘admitted that the disputed plots and the 
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yearly rent payable for the said plots were 
correctly specified against the namesof tre 
respective tenants-defendantsin the sched- 
ule to the solenama and with regard to the 
disputed lands the quantity of which is 
stated to be 29 bighas odd, the yearly rent 
was shown to be Rs. 17-1-3 gandas 1 kara. 
Both the Courts held that this compromise 
which was made under O. XXIII, r, 3, 
Civil Procedure Oode, and which was 
’ embodied in a decree could not be given 
effect to as the rental mentioned in the 
compromise exceeded more than two annas 
in the rupee, the rental which had proviously 
been paid in respect of these lands, and 
consequently contravened the provisions 
of s. 29, Bengal Tenancy Act, as admittedly 
the disputed lands were raiyati holdings. 
The-Munsif, accordingly, gave a decree to 
the plaintiff at the rate of Rs. l0odd. On 
appeal to the Subordinate Judge, he affirmed 
‘the decision of the Munsif. A second appeal 
has been taken to this Court by the plaintiff 
and two points have been urged before us 
by the learned Vakil for the appellant. 

It ig argued in the first place that the 
compromiseshould be given effect to, even if 
it contravened the provisions of s. 29, Bengal 
Tenancy Act, for the compromise decree was 
binding unless the same was set aside and 
it was admitted in this case that the compro- 
mise decree stands. $ 

It isarguedin the second place that s. 29, 
Bengal Tenancy Act, has no application, 
because there was a bona fide dispute prior 
to the institution of the previous title suit 
which was settled by thecompromise arrived 
at therein. 

In support of the first ground, reliance 
has been placed on the case of Ishan 


‘Chandra Banikya v. Moomraj Khan (1), . 


where the learned Judges held that a decree 
passed in contravention of the provisions of 
s. 147-A, Bengal Tenancy Act, as applicable 
to Eastern Bengal and Assam, cannot be 
treated in a subsequent suit between the 
parties as without jurisdiction and a nullity 
but is operative and binding until vacated 
by appropriate proceedings. This decision, 
it was pointed out in that case, received 
support from two Full Bench decisions of 
this Court in the cases of Hridyanath Roy 
v. Ram Chandra Barua Sarma(2), and Gora 
Chand Haldar v. Prafulla Kumar Roy(3). 
.There can be no doubt that the decision in 


°(1) 97 Ind. Cas. 770; A. I. R. 1926 Cal, 1101; 30 0. W. 
N. 940; 45 0. L. J. 24. 
(2) 58 Ind. Ods. 808; 48 0.138; 31 O. L.J. 482; 24 O. 
W. N. 723 (F. B.). 
(3) 89 Ind. Cas. 685; 53 O. 166; 42 O. L. J. 1; 29 0. W, 
N. 948; A. I, R, 1925 Gal. 907 (F, B.), 
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Ishan Chandra Banikya v. Moomraj Khan (1) 
cited above, supports the first ground on 
which the learned Vakil for the appellant 
rests his appeal. But it has been argued 
by the learned Vakil for therespondent that 
the view taken in the casein Ishan Chandra 
Banikya v. Moomraj Khan (1), is contrary to 
theview taken by Coxe and N. R. Chatterjea, 
JJ.,in the case of Sarjug Saran Lal v, 
Dukhit-Mahto (4). There the learned Judge 
held that a decree for rent passed in accord- 
ance with a compromise in contravention 
of the provisions of s. 147-A, Bengal. Tenancy 
Act, 2. e without recording evidence to 
show what the amount of rent was before 
the dispute arose, is made without jurisdic- 
tion, and the tenant is not bound to haveit 
set aside, for,.according to the learned 
Judges, the decree was a nullity. No doubt 
this case supports the contention of the res- 
pondent. But it seemsto me extremely 
doubtful whether the view taken in this 
case can be regarded as sound, having re- 
gard to the decisions in the Full Bench 
cases to which I have just referred. Ag 
was pointed out in the Full Bench case 
in Hridyanath Roy v. Ram Chandra 
Barua Sarma (2) it is the authority to 
decide a case at all and not the decision 
giver therein which constitutes jurisdic- 
tion. Jurisdiction is the power to hear and 
determine and it does not depend either 
upon the regularity of the exercise of that 
power or upon the correctness of the decision 
pronounced, for the power to decide 
necessarily carries with it the power to 
decide wrongly as well as rightly. In this 
connexion, reference may be made to the 
observations of Lord Hobhouse in the case 
of Malkarjan v. Narhari (5), where it is 
pointed out that a Court has jurisdiction to 
decide wrongly as wellas rightly and that 
the irregular exercise of jurisdiction does- 
not render the order made in the case with- 
out jurisdiction and that such orders re- 
gularly made must be set aside and cannot 
be challenged in a collateral proceeding. 
Chatterjea, J., who was a party tothedecision 
in the case in Sarjug Saran Lalv. Dukhit 
Mahto (4) had to consider in a later case 
the soundness of his own decision. In the 
case of Hem Chandra Chowdhury v. Chand- 
ra Mohan Namodas (6) Chatterjea, J., 
observed with reference to the case in 
Sarjug Saran Lal vy, Dukhit Mahto (4) as 
follows: 

“The question whether a non-compliance 
2 18 Ind. Cas. 809; 17 O. W. N, 496. 
(5) 25 B. 337; 27 L A. 216; 50. W. N. 10; 2 Bom, L, 
R. 927; 10 M. L. J. 368; 7 Sar. P. C. J, 739 (P. 0.). 

(6) 60 Ind. Cas, 204; 24 O. W, N. 1070, ; 
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with a particular provision of the law con- 
stitutes -an irregularity, or renders an order 
a nullity, has beén considered in the recent 
Full Bench decision in the case of Hridya- 
naih Roy v. Ram Chandra Barua Sarma 
(2), Itis unnecessary, however, to discuss 
how far (if any) the principle laid down by 
the Full Bench affects the decision in the 
ease of Sarjug Saran Lal v. Dukhit Mhato 
(4), because we think that the present case 
is distinguishable from that case”. 

We think that in view of the Full Bench 
decisions to which we have referred and to 
the observations of the Judicial Committee 
in Malkarjan’s case (5) it cannot be said 
that the compromise decree in this case was 
passed without jurisdiction. The result is 
that the first ground prevails. 

We also think that the second ground 
taken is a good ground, It seems to us 
that there was bona fide dispute with regard 
to the title to the lands in respect of which 
the present rent suit was instituted. In 
the Record of Rights these lands were shown 
to be in thekhas possession of the plaintiff. 
The entry in the finally published Record 
of Rights must be presumed to be correct 


. until the contrary was shown and that gave 


thelandlord a justreason to institute the 
suit for recovery of possession of these lands 
which were recorded in his khas possession as 
the tenant-defendants had not abandoned the 
possession of those lands. The lands had 
recently come out of water and asnaturally 
happens in these cases, there is a sort of 
dispute between persons to whose holdings 
the lands were annexed and the proprietor 
of the land. There was such a dispute and 
a bona fide dispute by reason of the entry 
in the Record of Rights in favour of the 
plaintiff landlord andit was in settlement 
of that dispute that this compromise was 
arrived at. Both the parties realizad, as the 
compromise petition shows, that if the said 
title suit continued, they would both be 
ruined on account of useless expenditure, 
and neither party would gain much. There- 
fore, both the plaintiff and the defendant 
in that suit without any reference to the 
plaint and the written statement compro- 
mised the suit in the manner, namely, that 
for 294 bighas of land the defendant was 
to pay an yearly rent of Rs. 17 odd. The 
second ground is a substantial ground and 
must also prevail. 

The result, accordingly, is that the decrees 
of the Courts below are set aside and in lieu 
thereof, we direct that the plaintiff do get 
yent from the defendant at the rate of 
Rs, 17-1-34 gandas for. the period in suit, 
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The plaintiff-appellant is entitled to his 
costs both hereand in the Oourts below. 
Mallik, J.—I agree. 
A. Appeal allowed. 
CALCUTTA HIGH COURT. 
ORIMINAL Rererenog No, 117 oF 1926. 
July 19, 1928, 
Present:—Justice Sir Charu Chunder 
Ghose, Kr., and Mr. Justice Jack. 
AHMED SHEIKH. AND orHERS— 
PETITIONERS 


versus 
EMPEROR.—Opposits Party. 

Calcutta High Court Rules and Circular Orders (Civil), 
Chap. I, r. 93—Attachment of moveables—Removal of 
property without giving option to judgment-debtor to 
provide place of safe custody, legality of—Taking 
back such property—Offence—Penal Code (Act XLV 
of 1860), s. 88. 4 

Rule 93 of Chap. I of the General Rules and 
Cireular Orders (Civil) of the Oalcutta High Court, 
as amended was made by the High Court and 
sanctioned by the Government of India under s. 107 
of the Government of India Act and has the force of - 
law. [p. 574, col. 2.] 

Removal of attached moveables by an attaching 
officer without giving an option to the judgment- 
debtor of having the attached property kept on his 
premises or at some other place of safe custody as 
required by the said Rule, is illegal and a 
person who takes back property which has been so 
Pann is removed does not commit an offence. [p. 574, - 
coll. 

Reference under s. 438, Oriminal Proce- 
dureOode, by the SessionsiJudge, Khulna. 

REPORT.—On the 5th December, 
1927, a peon of the Civil Court (P. W. No. 1,) 
went to execute a warrant of attachment 
of moveable property Ex. 1 issued by the 
Munsif, Second Court, Khulna, against one 
Ahmad Sheikh, judgment-debtor, who in- 
timated his liability: to pay the decretal 
amount. On this the peon attached 4 
bullocks, 2 carts, a bed-stead and a chair 
on the identification of P. W. No, 2, 
gomasta of the decree-holder. The peon 
and his party then removed the attached 
property to the RiverGhat some 7-8 rasis 
from the house of the judgment-debtor. - 
Then Ahmad Sheik, Adiladdi Sheik, Kushai 
Sheik, GaniSheik, the present petitioners, 
and some other persons came to the Ghat, 
one of them pushed Nani Gopal, P. W. 
No. 2 and they then took away all the 
property which had been attached. The 
peon in due course made a complaint to 
the Munsif, the proceedings were instituted 
in the Criminal Court, as a result of which ` 
the four petitioners named above have been 
convicted under ss. 183 and 147, Indian 
Penal Code, and sentenced to pay a fine of 
Rs, 50 each or indefault to suffer 13 months’ 
rigorous imprisonment each. 
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At.the time of the trial a number of de- 
fence were set up on behalf of the accused. 
In the first place the fact of attachment 
was denied in toto, and it was stated that 
P. W. No. 2 and some other men came to 
the house of the judgment debtor before 
dawn, and were opposed and went away 
without effecting any attachment. It was 
also contended that the attachment made 
by peon wasnota legal attachment and 
that the peon had no legal justification for 
removing the attached property from the 
bari of the judgment-debtor, and hence no 
offences were committed in taking away 
the property from his custody. The lower 
Court has disbelieved the story of the 
accused regarding attempt at the stealthy 
removal before dawn, and has also held 
that the attachment effected by the peon 
was legal. I agree with the findingson 
“these matters. I haveno doubt from the 
evidence adduced that the facts as stated 
by the witnesses for the prosecution are trus 
and that the property wasremoved to theriver 
ghat after attachment and taken away from 
there forcibly by the accused party, includ- 
ingthe present petitioners. As regards 
the fact of actual seizure in pursuance of 
the attachment, the evidence of 
P. Ws shows clearly that the peon actually 
touched some of the property attached, 
and distinctly pointed out the rest of the 
property stating that he was attachingit 
under the warrant. The evidence also 
proves satisfactorily that all the property 
was removed to the River Ghat, and these 
facts are sufficient to prove attachment 
by actual seizure within the meaning of 
O. XXI, r. 43, Oivil Procedure Code, I 
do not think however, that the removal of 
the property from the bari of the judgment- 
debtor was a legal removal and it is for 
this reason that I consider it necessary to 
refer this case to the High Court and to 
< recommend that the convictions under 
` s8. 183 and 147, Indian Penal Oode, should 
be set aside, 

The lower Qourt has held that the re- 
moval of the attached property was not in 
accordance with the Rules issued by the 
Hon'ble High Court for the attachment 
of the moveable property. These rules 
are to be found under r. 93 page 31 Chap. I 
of the High Courts General Rules and 
Circular Orders (Civil). The first rule 
framed under main r. 93 is that “The 
attaching officer shall give the debtor, or, 
in his absence any present adult member 
of his family, the option of having the 
attached property kept on his premises 
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or in some other place in the village, on 
condition that a suitable place for its safe 
custody be provided by hinf.” 

In the present case no evidence has been 
offered on behalf of the prosecution to show 
that any such option was given to the 
judgment-debtor who admittedly was pre- 
sent and indeed the evidence indicates that 
such option was not given. In such cir- 
cumstances it must, I think,-be held that 
the removal of the property from the bari 
was illegal. It has been argued on behalf 
of the opposite party at the hearing of 
this motion that the rules framed under 
main r, 93 cannot be treated as having the 
force of law, and that the particular rule 
in question is inconsistent with the pro- 
‘visions of O. XXI, r. 43, The ‘provisions of 
the latter Order and rule are that the attach- 
ing officer shall keep the property.in his own 
custody or in the custody of one of his sub- 
ordinates, and it does seemthat there is 
some inconsistency between this and the 
rule quoted above.I think, however, that 
the rules framed underr. 93 of the High 
Oourt Rules and Circular Orders must be 
treated as framed by the High Oourt under 
the provisions of ss. 122 and 128, Oivil 
Procedure Code and as superseding the 
directions of O. XXI, r. 43. It appears 
thatthe rulesframed under r. 93 were 
originally framed by the Local Government 
under the old Oode of the Civil Procedure 
and the ruling reported in In re Reference 
under Stamp Act, 1899(1) indicates that those 
rules must be treated asstill in force until 
new rules are framed under the new Code 
of Oivil Procedure of 1308. Rule 93 has 
recently been amended by O. O. No.7 of 
1926 which directed that for the words 
“the rules framed by the Loval Govern- 
ment’ the words “the following rules" 
should be substituted. This amendment 
seems to me to indicate that “the following 
rules” underr. 93 have been adopted by 
the High Court and that they must be 
treated as having the force of law. It has 
been pointed out on behalf of the opposite 
party that in the instruction given in the 
beginning of Volume I of the High Court's 
General Rulesand Circular Orders (Civil) 
itis saidthat all rules having the force 
of law arenow issued as “Rules” i. e. 
every separate rule or set of rules is issued 
under the title “Rule No., while general 
instructions for the guidance of judicial 
officers are ordinarily issued as “Circular 
Orders” under the title Circular Order No.” 
It is further pointed out thatthe r. 93 and 

(1) 20 Ind. Oas 775; 37 M. 17; 24 M. L, J. 837, 
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the amendment thereunder have been 
issued as Circular Orders, and consequent- 
ly that they caitnot be treated as having 
the force of law. There seems to be some 
force inthis contention, but as the rules 
under r. 93 were originally framed by the 
Local Government and published in the 
Calcutta Gazette, I think that they must 
be held to have had the force of law and 
that the rulesas they at present exist can- 
not be considered to have any less 
force. If this view is correct then it seems 
to me that the removal of the property by 
the Givil Court peon, without having any 
option to the judgment-debtor to provide 
safe custody for the property must be 
considered as illegal, and consequently 
that the subsequent taking back of the 
property by the present petitioners cannot 
to. held to constitute any offence under 
gs. 183 and 147, Indian Penal Oode and s. 99, 
Indian Penal Code would not operate as a 
bar to be exercise of the rightof private 
defence of the property. | 

I cannot say that on the merits the pre- 
sent petitioners have much claim to con- 
sideration, in view of the high handed way 
in which they acted and of the main defence 
getup, which I believe to be false, As the 
question involved seems however one of 
some importance, I consider it necessary to 
refer the matter to the Hon'ble High 
Court and to recommend that if my 
view is correct that the rules framed under 
r. 93 must be regarded as having the force 
of law, the convictions and sentences 
passed in this case should be set aside. 

ARGUMENTS.—Mr. K. C. Chakkra- 
barti (with him m EA aa Ghosal, in 

rt of the Reference). 

“Rulo 93 of Chap. I of the High Oourt’s 
General Rules and Oireular Orders (Civil) 
printed at page 31 was the rule originally 
made by the Local Government under 
s. 269, Oivil Procedure Code of 1882, 
Under that section the Local Government 
could, from time to time make rales for 
the maintenance and custody while under 
attachment of live-stock and other move- 
able property, and the officer attaching 
property under 8. 269 should, notwith- 
standing the provisions of that section, 
act in accordance with such rules. — 

Rule 93 is clearly inconsistent with pro- 
visions ofs. 269. But there is nothing wrong 
in that, s. 269 of the old Oivil Procedure 
Gode has been enacted as O. XXI, r. 43 of 
the new Code. Rule 93 has not beea 
changed even after the passing of the new 
Civil Procedure Gode of 1908, And r. 93 is 
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also inconsistent with O. KAT, r. 43 as it was 
with s. 269 of the old Code. 

The question is whether such inconsiat- 
ent rule is still good law, 

It is no doubt clear that s. 122 of the 
new Oivil Procedure Code has empowered 
the High Court to annul, alter or add 
to all orany ofthe rules in the First 
Schedule. Thes. 122 of the new Oode 
must be read with s. 128, cl. (2) sub-s, (b). 
In other words, if the rule has been made 
under the rule making power of the Court, 
the rule even if inconsistent with O. XXI, 
T. 43 is a good law. 

Rule 93 has been amended by Circular 
Order No. 7 of 1926 which directed that for 
the words “the rules framed by the Local 
Government” the words “the following 
rules” should bs substituted. This shows 
that ther. ¥3has been confirmed by the 
High Court under its rale making power. é 

Mr. Proboth Chunder Chatterjee opposed 
the reference, As r. 93 is inconsistent with 
O. XXI, r. 43 itis notagood law because 
under s. 128 of thenew Code the rules can- 
not be inconsistent with the provisions in 
the body of this Code. 

[C. O. Gaossz, J.—Section 128 should be 
read with s. 122. The rules cannot bein- 
consistent with the provisions in the body 
of Oode, that istosay, with ss.1 to 158. 
But they can surely be inconsistent with 
provisions contained in the First Schedule 
of the new Code, | 

Mr, Chatterjee—My second point is that 
the accused had no right of private de- 
fence, Section99 of the Indian Penal 
Code provides that there is no right of 
private defence against an act done by 
a public servantin good faith under colour 
of his office, though that act may not be 


. strictly justifiable by law. 


Mr. Chakrabarti in reply. 

JUDGMENT.—We have caused en- 
quiries to be made and it appears that 
T. 93 on page 31 Chap. I of the High Court’s 
General Rules and Circular Orders (Civil) 
as now amended, was made by the High 
Court and sanctioned by the Government 
of India under 5.107 of the Government 
of India Aci. It would, therefore, follow 
that this rulehas now the force of law. 
In that view ofthe matter we think that 
the reasons given by the learned Sessions 
Judge of Khulna in his letter of reference 
are sound and we, therefore, accept the 
reference and set aside the convictions 
and the sentences referred to therein and 
direct that the fines if paid be refunded. 

A. Reference accepted, 
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CALCUTTA HIGH COURT. 
APPHAL FROM APPELLATE Deoree No. 2207 
or 1925. 

May 25, 1928. : 

Present :—Juatice Sir Zahbadur Rahim 

Zahid Subrawardy, KT., and 
Mr. Justice Jack. 
Rai Saheb NAGENDRA NATH VASU 
—PLAINTIFF—ÅPPELLANT 
P versus 
KSHIRADAR RUIDAS AND OTHERS 
—Darenpants—ResPonDENTa, 

Landlord and tenant—Suit for ejectment—Burden 
of proof of right to eject—Raiyats and wnder-raiyats— 
Bengal Tenancy Act (VIII of 1885), s. 49. 

In asuitin ejectment the plaintiff must primarily 

prove his title to obtain possession of the land in 
suit, Then the onus may shift according to the 
defence ofthe defendant. If the defendant admits 
to bea tenant but claims a higher right than what 
ordinarily a tenant possesses the onus must be 
upon him to prove it satisfactorily. If, on the other 
hand, the landlord seeks to eject the defendant 
whose tenancy he admits, the landlord must prove 
that the tenancy was by some legal means deter- 
mined. !p. 576, col. 1.] 
. The plaintiff sued for ejectment alleging that he 
was a raiyat and that he had served notice of 
ejectment under s. 49 of the Bengal: Tenancy Act 
upon the defendants as under-raiyats. The defend- 
ants claimed that they were raiyats and could not be 
ejected by notice under s. 49: 

Held, that the burden was on the plaintiff . of 
proving that he was a raiyat and not a tenure 
holder. [p. 756, col. 2.] 

i a bana Sarkar v. Sahebulla Pramanik (4), fol- 
owed. 

_ Seturathan Iyer v. Venkatachala Goundan (1), Ram 
Monee Mohuri v. Alemooddeen (5) and Beharee Sahoo 
v. Puryag Mahtoon (6), distinguished. 

Appeal against a decree of the Sub- 
ordinate Judge, First Court, 24-Parganas, 
dated the 27th of June, 1925, reversing that 
of the Munsif Third Oourt, Diamond Harbour 
dated the 11th of June, 1923. 

ARGUMENTS.—Mr. Kshitish Chandra 
Chakrabarti (with him Babu Saroj Kumar 
Chatterjee). The only question is that 
the lower Appellate Court has misplaced 
the onus upon the plaintiff in ths circum- 
stances of this case. The onus is on the 
tenant :— 

Vide Seturathan Iyer v. Venkatachala 
Goundan (1) Paran Chandra Karmokar v. 
Khazez Mandal (2), 

The principle is as old as the hills. 
Landlord is entitled to eject unless de- 
barred by tenants right. Landlord is 
never required to prove the absence of 


circumstances which entitle the tenant 


tp retain possession of the tenancy. 


(1) 56 Ind. Cas. 117; 25 0. W. N. 485 at p. 494; 47 
I. A. 76; (1920) M. W. N. 61; 27M. L. T102; 11 L. W. 
399; 38M. L. J. 476; 32 Bom. L. R. 578; 18 A. L. J. 
707: 43 M. 567 (P.O. ; 

(2) 42 Ind. Cas, 262, 


NAGENDEA NATH VASU V. KSHIRADAR RUIDAS. 


575 


Tide Nubo Coomar Ghose v. Oozir Shikdar 
3). ; 
| [SurrRAWARDY, J.—Have Sou seen Basir- 
ud-din Sarkar v. Sahebulla Pramanik (4) ? ] 

Mr. Chakravarti—Yes, my Lord. That 
case is not against me. That case holds 
that s. 102 of the Evidence Act makes 
it clear that the initial onus is always on 
the plaintiff. If he discharges that onus 
and makes out a case which entitles him 
to relief the onus shifts on to the defend- 
ant to prove those circumstances, if any, 
which would disentitle the plaintiff to 
the same. In the present case the plaint- 
iff has proved his prima facie right, there- 
fore, the onus was shifted onto the de- 
fendants. The casein Basir-ud-din Sarkar 
v. Sahebulla Pramaaik (4) further held 
that an under-raiyat interest in defendant's 
favour ig admitted on behalf of the plaint- 
iff, In other words, the plaintiff asserted 
that what was parted with in the de- 
fendant’s favour was the interest which 
created an under-raiyat in favour of the 
latter and what was left in him as a 
raiyat would entitle him to a decree for 
possession, These facts he must prove. 
Here is a case in which no such proof 
is necessary. The proof of prima facie 
case has been made out, hence the onus 
ought to have been shifted on to the de- 
fendants, Therefore, the lower Appel- 
late Court erred in law in holding that 
the onus lay on the plaintiff to prove 
that he was a raiyat and not on the 
defendants to prove that they were not 
under-raiyats but raiyats, 

I, therefore, pray for a remand of the 
case to lower Appellate Oourt for re- 


-hearing of the appeal upon the principle 


that onus lay upon the defendants. 

Mr. Diptendra Mohan Ghose, for the respond- 
ents was not called upon to reply. 

JUDGMENT.—In this appeal the only 
question raised is that the learned lower 
Appellate Court has misplaced the onus 
upon the plaintiff in the circumstances 
of this case. The plaintiff claims to be 
a raiyat and he served notice of ejeciment 
under s. 49, Bengal Tenancy Act, upon the 
defendants as under-raiyats. The defend- 
ants claimed that they were raiyats and 
could not be ejected by notice under s. 49, 
Bengal Tenancy Act. The trial Court found 
upon the evidence that the plaintiff was 
a raiyat and that the defendants were 
under-raiyais and were liable to be 


3) 23 W. R. 238. 
2 105 Ind, Cas, 857; 32 O. W. N, 160; A.I. R 1927 


Cal. 966. 


916 
ejected. The lower Appellate Court on, 
a consideration of the evidence came to 
the conclusion that the plaintiff was a 
tenure holder and, therefore, could not 
eject the defendants who were ratyais, 
The learned Subordinate Judge has ob- 
served in his judgment that the onus 


“was misplaced by the first Court upon 


the defendants to prove that they were 
raiyats, It has been argued on behalf 
of the appellant that the view of law 
taken by the lower Appellate Court is 
wrong on the authorities. We think that 
in the circumstances of this case the 
lower Appellate Court has taken a correct 
view with regard to the placing of onus. 
In a suit in ejectment the plaintiff must 
primarily prove his title to obtain pos- 
session of the land in suit, Then the 
onus may shift according to the defence 
of the defendant. Ifthe defendant admits 
to be a tenant butclaimsa higher right 
than what ordinarily a tenant possesses 
the onus must be upon him to prove it 
satisfactorily. If, on the other hand, the 
landlord seeks to eject the defendant 
whose tenancy he admits the landlord 
must prove that the tenancy was by some 
legal means determined. Keeping these 
principles in view the cases that have been 
cited before us in support of the appel- 
lant’s contention are easily distinguish- 
able. In Ram Monee Mohuri v. Alemood- 
deeni (5) the owner of a land brought a 
suit to recover possession from persons 
whom he called trespassers having no right 
to be in the land. The defendants while 
admitting plaintiff's title pleaded some 
right to remain on the land and to show 
that they were not trespassers. The onus 
under the ordinary rule of burden of 
proof clearly lies upon the defendants to 
prove such right. In Beharee Sahoo v. 
Puryag Mahtoon (6) the plaintiff was the 
admitted landlord and the defendant was 
a lessee, After the expiry of the term 
of lease the plaintiff obtained possession 
of the leasehold lands except some fzerat 
lands which the defendantclaimed to possess 
by right of purchase from a third party. 
It was held that the onus was on the 
defendant to prove his special title. In 
Seturathan Iyer v. Venkatachala Goundan 
(1) a pattadar from the Government sought 
to eject a ryot of the village as a non- 
permanent agricultural ryot. The ryot 
claimed that he had obtained by long 
possession and uniform payment of rent 


(5) 20 W. R. 374. 
(6) 23 W. R. 291. 
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a permanent right in the land in suit. 
Their Lordships of the Judicial Committee 
held that in the circumstances of that 
case the onus was upon the tenant to 
prove the right claimed byhim. In Naina- 
pillai Marakayer v. Rammathan Chettiar 
(7) the land belonged to the trustees of 
a Hindu temple who sough to recover 
possession of it from the defendant. The 
defendant claimed permanent right, in 
the land. It was held that the onus was 
upon the defendant to prove that he had 
a permanent right to occupy the land. 
These cases establish the principle under- 
lying s. 101 of the Evidence Act. Ad- 
mittedly the land belonged to its owner. 
lf any one claims to possess the land 
against the owner he must prove such 
claim ; for in theabssnce of any evidence 
the owner of the land must be presumed 
to have the right to possess the land, 
If on the other hand the owner admits that 
the land wasin the possession of a tenant 
but proves that he has determined the 
tenancy ; even then so soon as he proves 
that he has acquired a right to khas pos- 
session, the onusis upon thetenant to prove 
that he has the right to remain on the land. 
But in such a case the landlord must prove 
that he has by some act or operation 
of the law acquired the right to obtain 
khas possession. The point has been elabo- 
rately dealt with in Basiruddin Sarkar 
v.Sahebulla Pramanik (4). We fully agree 
with the view taken in that case for 
the reasons given there. -In the present 
case there is a very decisive finding of 
fact by the lower Appellate Court against 
the plaintiff which cannot be challenged 
in second appeal and which concludes 
this case. F 

It has been found on an examination 
of a document that he is a tenure-holder. 
The appellant, however, contends that 
the entire evidence on the record has 
not been considered by the lower Ap- 
pellate Court as it appears from its judg- 
ment. This ground has not been taken 
in the memorandum of appeal presented 
before us nor is it a ground of second 
appeal. It has been held that even a 
roisreading of the evidence bya Court of 
fact is not a ground of second appeal. 

This appeal fails and is dismissed with 
costs, 

A, Appeal dismissed. ° 

(7) 82 Ind, Oas. 226; 51 I. A. 83; A. I. R. 1924 P.O, 
65; 19L. W. 259;22 A L. J. 130; 34 M. L. T.10; 
(1924) M. W. N. 293; 46 M.L. J. 546; 10 O.& A L. 


R. 464; 47 M. 337; 28 O. W, N. 809; L, R. 5 A. (P. 0.) 
33 (P. 0). 
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PATNA HIGH COURT. 
Apress FROM ORIGINAL Orper No. 88 
or 1927. 
March 2, 1928. - 
Present:—Mr. Justice Das and Mr. Justice 
< Kulwant Sabay. 
KHUB LALSINGH— 
DEFENDANT—APPELLANT 


Versus 

RAGHUBANS-NARAYAN SINGH— 

PLaintiFr—RusronDEnt, 

Civil Procedure Code (Act V of 1908), s 47, 
0. XX, r. 12—Order determining right to mesne 
profits and ordering ascertainment of actual 
amount, appealability of—Co-tenant in cultivation— 
Suit by other tenants for joint possession—Right to 
mesne profits after institution of suit—‘Wrongful 
possession’, what constitutes. 

An order determining that a decree-holder is 
entitled to get mesne profits from the judgment- 
debtor fora certain period and referring the matter 
toa Commissioner to ascertain the actual amount is 
' appealable. 

A Court has no power to award mesne profits after 
the date of the institution of the suit under O. XX, 
r. 12, Civil Procedure Code, where the possession of 
the defendant is not wrongful. 

If there be two or more tenants-in-common and 
one of them who is in actual cultivation of a part 
of the estate resists and prevents entry thereupon 
by. the other co-tenants, not in denial of their title 
but with the object of protecting himself, his pos- 
session cannot be regarded as wrongful within the 
meaning of O. XX, 7.12, Civil Procedure Code. 

Watson & Co. v. Ramchund Dutt (1), relied on. 

Apart from the provisions of O. XX, r. 12, Civil 
Procedure Code, a Court cannot pass a decree for 
profits in, respect of a period subsequent to the in- 
stitution of the suit. 

Appeal. from an order of the Subordinate 
Judge, Monghyr, dated the 12th March, 
Mr. C. C. Das (with him Messrs, S. M. 
Mullick and S. N. Ray), for the Appellant. 

Mr, S. P. Sen (with him Mr. H. P. Sinha), 
for the Respondents.| 


JUDGMENT. 


fs] 
= Das, J.—This case has a long history; 
but the only point before us is a short one. 
“The respondents instituted a suit against 
the appellant so far back as the 8th July, 
1909, for the purpose of being put in joint 
. possession of certain lands and for recovery 
of certain mesne profits as against the 
defendant. Ido not propose to trace the 
history of the litigation, It appears that 
‘the defendant had ticca leases which expir- 
ed in 1315 and the learned Subordinate 
Judge on the 4th February, 1919, held that 
the’ plaintiffs were not entitled toa decree 
“for joint possession but were entitled to a 
decree for possession ‘from the defendant 
No. 1 forthe 63 bighas, 44 dhurs land 
from the date of expiry of the lease in 


87 


KHUB LALSINGE V. RAGHUBANS NARAYAN SINGH. 


577 


1315." This decree was substantially 
affirmed by this Court on appeal. It is 
relevant to smention that in passing the 
deeree which he did the learned Subordi- 
nate Judge was influenced by the decision 
of the Judicial Committee in Watson & 
Co. v. Ramchund Dutt (1). 

The proceedings which have given rise 
to thisjappeal were then taken by the plaintifis 
for the ascertainment ofcompensation due to 
them fromthe defendant. The plaintiffs 
claimed mesne profits from 1316-1332 and 
asked the Court tohold that Rs. 1,71,669-6-9 
was due tothe plaintiffs. The first question 
which the learned Subordinate Judge had 
to try was whether the plaintiffs were 
entitled to any compensation “for the 


. period subsequent tothe suit and if sò 


up to what time.” 


Now, it will be remembered that a decree 
for joint possession was denied to the 
plaintiffs and the learned Subordinate Judge 
conceded that the provision of O. XX, 
r. 12, did not apply; but he thought 
that ‘the provision of O. XX, r. 12, 
should be applied so far as the circum- 
stances of the case permit,” 


In the end he held that the plaintiffs are 
entitled to compensation ‘'till the expiry of 
three years from the date of decree, which 
would be the date of the final decree 
of the High Court, i.e., 7th March, 1923 ;” 
and asthe application was filed in February, 
1926 he held that the plaintiffs were entitled 
to compensation for the entire period 
“for which the claim -has been made,” 
He referred the matter to a Commissioner 
to ascertain the actual amount due to the 
plaintiffs, f 

From this order the present “appeal has 
been preferred and it has been contended 
on behalf of the respondents that the order 
of the learned Subordinate Judge not be- 
ing & final order, no appeal lies to this 
Court. This contention must, however, be 
rejected. [See Bhup Indar Bahadur Singh 
v. Bijat Bahadur Singh (2), Nand Kumar 
Singh v. Bilas Ram Marwari (3) and Peary 
Mohan Mookerjee v. Monohar Mookerjee (4), 

But now the question arises as to whether 
the plaintifis are entitled to ask the Court 


(1) 18 O. 10; 17 I. A. 110; 5 Sar. P. C. J. 535. 

(2) 23 A. 153; 2 Bom. L. R. 978; 27 L A. 209; 5 0. W, 
N. 52 (P. 0.). 

(3) 40 Ind. Cas. 579; 3 Pat. L. J. 67; 1 P L. W, 


8l. 
(4) 74 Ind. Cas, 373; 27 C. W. N. 989; 38 C. LJ, 
255; A. L R. 1924 Cal, 160 
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- :to ascertain the compensation due to them 
«for any period after the institution of their 
< suit, It has begn contended before us on 

-behalf of the appellant that the plaintiffs 
have no cause of action in respect of any 
. Claim that may have accrued to them since 
the date of the institution of the suit and 
. that but for the provision of O. XX, 
: x, 12, the Oourt would have no jurisdic- 
_ tion. to grant the plaintiffs a decree direct- 
„ing an enquiry as to mesne profits from 
| the institution of the suit until the delivery 
of possession to the deeree-holder or the 
relinquishment of possession by the jud- 
- ment-debtor with notice to the decree-holder 
from the expiration of three years from the 
. Gate of the decree. It appears to me that 
-O. XX,.r. 12, relates to a claim for 
“mesne profits, that is to say, it relates toa 


claim where the defendant is in wrongful - 


‘jpossession of the disputed lands; but in 
“this case the defendant was not in wrongful 
possession of the lands claimed in the suit. 
- As I have said the Court in dealing with the 
title suit. based its decision - on Watson's 
case: (1). It was held in that case that if 
' iher ‘be two or more tenants-in-common, 
and one (A) be in actual occupation of 


: part of. the .estate and is engaged in - 


cultivating that part in a proper course 
of cultivation as if it were his separate 
property, and another tenant in commen 
(B) attempts to come upon the said part 
"for the purpose of carrying on operations 
there inconsistent with the course of culti- 
vation in which A is engaged and the 
profitable use by him of the said part, and 
A resiets and prevents such entry, not in 
denial of B's title, but simply with the 
object of protecting himselfin the profitable 
enjoyment of the land, such conduct on 
‘the part of A would not entitle B toa 
decree for joint possession nor to an order 
for injunction If this be so, it is impossible 
to say that the possession of A under the 
circumstances mentioned by their Lord- 
ships of the Judicial Oommittee is a wrong- 
ful possession. It is for this reason that 
the Judicial- Committee gave the plaintiff 
in that suit a decree for compensation and 
not a decree for mesne profits, In my 


opinion the principle of O. XX, r. 12, is ' 


-not applicable to this case, 

Now if that be so, then are the plaintiffs 
entitled to a decree ior compensation in 
respect ofa period subsequent to the in- 
stitution of the suit? I think not; for it 
is the’ general rule that the Oourt has no 
jurisdiction to give the plaintiffs a decree 
dn respect of a cause of action that had 
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not accrued to them at the date of the 
institution of the suit. It is said: that in 
Watson's case (1) the plaintiffs recovered 
from the Judicial Committee a decree for 
a sum of money calculated on a certain 
basis up to the date of the decree passed 
by the primary Oourt. It appears to me 
that that period was taken by the consent 
of the parties and in any event there 
is no adjudication of the Judicial Com- 
mittee on this point. It appears to me 
that in dealing with a case of this nature 
we must keap in view the distinction be- 
tween compensation and mesne profits 
which has not been done in this case. 

. I would accordingly allow the appeal 
set aside the order of the learned Sab- 
ordinate Judge and direct that the plaint- 
iffg do recover from the appellant com- 
pensation for the period from the date 
of the expiry of the lease up to the date of 
the institution of the suit. .. 

The. appellant is entitled to the costs 
of this appeal. The application for sta 
will be discharged. 

Kulwant Sahay, d.—I agree.. 

A. Appeal. allowed: | 


PATNA HIGH COURT.. 
Criminal Revision No. 250 or 1928. 
May 23, 1928. 

Present:—Mr. Justice Wort. 
CHEPA MAHTON AND .oraers~—-Acousen 

- — PETITIONERS 
versus ` bed 
EMPEROR— OPPOSITE PARTY.. 

Penal Code (Aet XLV of 1860), s.225B—Criminal 
Procedure Code (Act V of 1898), s. 100—Search for 
person illegally ` etained—Warrant for search at 
particular place—Person arrested at different place— 
Legality of search and detention—Rescue from 
custody—Offence. : 

A Magistrate can issue a search warrant under 
s. 100, Oriminal Procedure Code, acting solely upon 


‘the petition of the complainant. It isnot necessary 


before issuing the warrant that he should try outa 
case whether the application was bona fide or not. [p. 
579, col. 1.) , , 

It is not illegal for a Magistrate to issue a 
warrant under s. 100, Criminal Procedure Code, 
without confining it to any particular place, [p. 579, 
col. 2] . : 

ere officer to whom a warrant for searching a . 
person at a particular place is directed has no 
power to make a search outside that place and take 
the person into custody from a differént place. [p. 580,, 
col, 1.) 

Oriminal revisionfrom an order of the 
Officiating Sessions Judge, Purulia, dated 


the 16th February, 1928. 
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Mr, R.S, Chatterji, for the Petitioners. . 
=- The Assistant Government Advocate, for 
‘the Oròwa. . 
JUDGMENT.—The petitioners in this 
case were prosecnted and convicted under 
"58. 225 B and 353, Indian Penal Code, for 
- having rescued a person from the lawful 
=sustody of the constable who had taken 
that person into his custody under a warrant 
-issued under s.100, Oriminal Procedure 
“ Code,’ i 
: It appears in the first place that the peti- 
tioner Ghepa Mahton was prosecuted -under 
`s.: 4949, - Indian Penal Oode; but for the 
offence alleged against him under that 
Bection he was acquitted. During the course 
.of those proceedings the complainant 
alleged that his wife was being unlawfully 
detained in the house of Chepa Mahton and 
in consequence the Magistrate issued a 
search warrant under s. 10J, Criminal 
“ Procedure Oode, and as a result of that 
search, as I.have already indicated, a 
“person was taken into custody and while 
“being brought before a Magistrate that 
-person was rescued by the petitioners, ` 
A lengthy argument has been addressed 
to.me, chiefly based upon the allegation 
“ that the-warrant in the circumstances, was 
< illegal. -- i | 
=. The first point taken was that in order 
-~ to enable the Magistrate to issue a warrant 
~ under s,°100 he has to ba in the belief 
. that’a person has been detained in such 
< circumstances as to make that detention 
an..offence and the argument which is 
< advanced is that.as the Magistrata acted 
. merely upon. the petition of the complainant 
he cannot be said to have been in the 
position to believe that person has been 
‘detained in circumstances which created 
an offence. I, however, cannot accept that 
. argument, Otherwise, in my judgment, it 
: wouldnecessitate almostin every case thatthe 
_ Magistrate would have to try-outacase before 
he could determine the question whether it 
was abona fide application that was being 
: ‘made to him, The only-question is whether 
. the Magistrate -was of the belief that a 


- person had been detained and he may be. 
. of that belief by reason of the petition < 


:. itself or for any other reason which may 

be brought before him. In any event I 

‘: cannot hold that the point ‘taken can- be 
sustained, Ae 

; «Now, what happened in this case’ was 

- that the search warrant was issued to a 

Police Officer in charge of the Bara Bazar 


--.Police Station and was endorsed toa con-. 


: stable for execution, which of course the 
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under the law. Eventually that Police 
Officer searched the house of Chepa Mahton 


and did not ind the woman for whom he 


was searching. A second attempt was made 
and the woman in question was found not 


‘inthe house of OhepaMahton but was found 


in afield planting chillies. The warrant 
was directed tothe Police Officer in charge 
ofthe Bara Bazar Police Station and 
entitled the holder ofthe warrant to search 
the woman Sajani Mahtani in the houssa of 


. Chepa Mahton. As [have stated she was not 


found in that house but was found in a 


“field. The point taken on this state of 


the case is as follows: that if the arrest or 
detention of Sajani Mahtani was not in 
accordance with..the search warrant, then 
her detention could not be lawful within 
the meaning ofs. 225-B and consequently 
any rescue by the petitioner could not in 
itself be illegal or unlawful; and; in those 
circumstances, the petitioners would not 
be guilty of any offence under the Indian 
Penal Code. There is no doubt that if 
the detention ofSajani Mahtani was un- 
lawful or unwarranted by the search 
warrant, then the argument of the learned 
Advocate for the petitioners must be held 
to be well-founded. In my judgment it 
necessarily follows that it cannot be said 
that a person is rescued from unlawful 
detention if that detention is not lawful. 
I think this much may be said, that it was 
unnecessary for the Magistrate to state that 
the officer holdiag tbe warrant was to 
search the house of a certain person. 1 
do not decide the point; but it seems to me 
that it would not have been illegal for the 
Magistrate to have issued a warrant under 
s. 10U under which section this warrant was 
issued without confining it to any particular 
place. But the Magistrate has in fact confin. 
ed it to the house of Ohepa Mahton. Section 
100 of the Code, under which the warrent 
was issued, states amongst other things: 

“and the person to whom such warrant is 
directed may search for the person so con- 
fined; arid such search shall be made in ac- 
cordance therewith, and the person, if found, 
shall be immediately taken before a Magis- 
trate.” It is unnecessary to state atthis stage 
that the Criminal. Procedure Code and the 
Indian Penal Code must be construed strict- 
ly,and whea s. 100\says: “search shall be made 


‘in decordance therewith, and the person, if 


found shall be immediately taken before a 
Magistrate’ it followsas aresult of the search 
in accordance with the warrant.. The simple 
way of testing the point, which was’argued 
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before me, is: Would such a warrant as 
‘this entitle a constable to take into hig 
custody a persop for whom he was 
searching and ordered to Search in a 
particular house if that person were found 
walking in the street apparently asa free 
agent? In my judgment that could not be 
said to be so, An officer would not be 
justified, in my view of the law, in 
taking a person into his custody in 
circumstances such as those. The very 
section, under which the warrant was issued, 
contemplates an unlawful detention, the 
person so detained being taken out of 
‘that unlawful detention by reason of a 
search warrant. Itis true that it is not 
for the constable to decide whether the 
‘person was unlawfully detained, But 
nevertheless, in my judgment, he must 
confine his activities to what the warrant 
‘provides. In this -case the officer who 
endorsed the warrant on te another states 
that the officer to whom he endorsed it 
‘May execute the warrant if the person is 
confined outside. What justification ke had 
forthat I fail tosee, It purports, in any 
event, to alter the warrant as issued by 
the Magistrate. In my judgment, without 
discussing ‘any other question in the case, 
I think that thie was not strictly within 
the provisions of the section under whieh 
this was issued. There are other matters 
‘on the ‘merits, which I might have discussed 
but the point which I have determined 
sbems to me sufficient to decide that the 
conviction under these sections cannot 
stand and must be set aside ag the 
‘petitioner -did not rescue a person from 
lawful custody within the meaning of 
B. 225-B, Indian Pena) Code. 
"A. 


Conviction set aside, 


PATNA HIGH COURT. 
Pavrer APPLIGATION No, 8 oF 1926, 
January 14, 1937, 
Present:—Juatice Sir B. K, Mallick, Kr., and 
Mr, Justice Kulwant Sahay. 
UPENDRA CHANDRA SIN GH— 
PETITIONER 


versus 
UMESH CHANDRA GHOSH—Oprosrrg 


ARTY. 
Limitation Aet (1X of 1808), 3. 5—A ppeal--~ 
Limttation—Eatension of time—A pplication for 
review or amendment of decree, whether Sufficient 
ground] 


UPENDRA CHANDRH SINGH Ü. UMESH CHANDRA GHOSH 
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The question whether an application for amend- 
ment of a decree or review of a judgment affords 
sufficient ground for extension of time for preferring 
an appeal under s. 5, Limitation Act, depends upon 
the particular facts of each case. [p. 582, col. 1.) 

ere a judgment directed that the suit be dis- 
missed with costs, and the Pleader’s fees were 
calculated ina certain way in the decree, and the 
plaintiff filed an application to correct the amount of 


the Pleader's fees contending they should be caleulated 
under a different rule : 


Held, (1) that the application was not one for 
iu but for amendment of the decree ; {p. 58}, col. 
2 


KO that the application did not afford a sufficient — 
ground for extension of time for preferring an 
apel from the decree on the merits. [p. 582, col. 
1 


Messrs. P. K. Sen and N.C. Ray, for the 

Petitioner, i 
Messrs. N. C. Sinha and Nitai Chandra 

Ghosh, for the O pposite Part . 


JUDGMENT. 

Kulwant Sahay, J.—This is an ap- 
plication by the plaintiff for leave to ap- 
peal as a pauper under the provisions of 
O. XLIV, Civil Procedure Oode. The period 
of limitation for an application for leave 
to appeal as a pauper is 30 days from 
the date of the decree appealed from 
under Art. 170, Sch, I, Limitation Act, 
The present application has been made 
more than days from the date of 
the decree, and an application has been 
made under s, 5, Limitation Act, for ex- 
tension of time. Therefore; the first ques- 
tion for decision is whether sufficient 
grounds have been made out for extension 
of time. It is onlyafter time is extended 
under s. 5, Limitation Act, that it would 
be necessary for this Gourt to consider, 
upon a perusal of the application and .of 
the judgment and decree appealed from 
whether the deeree is contrary to law or 
some usage having the force of law or 
is otherwise erroneous or unjust, and 
thereafter, if necessary, to inquire into the 
pauperism of the application, f 

The judgment of the learned -Subordi- 
nate Judge appealed against was pronounc- 
ed on 27th July, 1926. The decree was 
prepared and signed on 12th August, 
1926. Applications for copies of the neces- 
sary documents were made on 2nd October, 
1926, and the copies were ready on l0th 
November, 1926. lt is stated that the 
applicant was required to attend for taking 
the copies on 11th November, 1926. The 
llth November, 1926, was, however, a 
holiday and the copies were delivered on 
13th November, 1926, If the whole period 
from the 2nd October, up to 13th Novem- 
ber, 1926, be excluded under a, 12, Limit- 


. 
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ation Act, the last date for filing the 
application would be the 7th October, 
1926. The High Court was, however, closed 
on that. date on account of the annual 
vacation and the firstregular sitting after 
vacation commenced on 26th October, 1926, 
upon. which date the present application 
ought to have been filed. The applica. 
tion was, however, filed on 10th December, 
_ 1926, and it is thus clearly barred by limita- 
tion: © - ` 
` The petitioner had made an application 
for amendment of the. decree on 12th 
August, 1926, and this application remain- 
ed pending up to 4th October, 1926, on 
which. latter date it was rejected. It is 
contended on behalf of the petitioner that 
he is entitled to compute the period of 
limitation from 4th October, 1926, and 
that, if the time taken for obtaining the 
copies be excluded, then the present ap- 
plication is within time. 

The question for decision is whether 
the petitioner is entitled to compute the 
period of limitation from 4th October, 
1926. Learned Qounsel for the petitioner 
contends that the application filed on 
12th August, 1926, was really an applica- 
tion for review of judgment, It appears 
that in the judgment pronounced on 27th 
July, 1926, the direction was that the 
‘suit be dismissed with costs and interest 
at 6 per cent. per annum. On 8th June, 
1926, a circular wasissued by this Court 
prescribing new rates for calculation of 
Pleader's fees. Under this circular Pleader’s 
fees could be calculated in the present 
case up to the maximum of 10 per cent. 
on the value of the suit. Although there 
was no direction in the judgment as origi- 
nally pronounced that the Pleader’s fees 
should be calculated at the rate of 10 
per cent. the decree prepared on 12th 
August, 1926, followed this circular and 
the Pleader’s fees were entered in the 
decree at the rate of 10 per cent. The 
petitioner objected to Pleader’s fees 
being calculated under the provisions of 
the new circular on the ground that the 
Subordinate Judge was notaware of this 
circular on 27th July, 1926, on which date 
he pronounced his judgment inasmuch 

_ as he received a copy of the circularon 
30th July, 1926, and that he did notapply 
his mind to the question of the rate on 
which the Pleader’s fees should be calculat- 
ed in preparing the decree on 12th August, 
1926, The application of the 12th August, 
for amendment of the decree is, therefore, 
said to be really an application for review 
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of judgment and it is contended on the 
ahan of Haradhan Chattopadhadya 
y. Prankrishna Kumar (@), that the peti- 
tioner is entitled to an extension of time on 
account of the pendency of the application 
of 12th August, 1926. ae 

Tam of opinion that the application of 
12th August, 1926, cannot be treated as 
an application for review of judgment. 
According to the case of the petitioner 
there was nothing wrong in the judgment 
as regards costs. The judgment merely 
directed that the suit be dismissed with 
costs and it gave no special direction as 
regarda the mode in whick the Pleader’s 
fees were to be calculated. His complaint 
was that the decrees as drawn up was, 
not in accordance with the judgment 
inasmuch as the judgment directed costs 
to be calculated according to the old rules 
and that in the decreeas drawn up the 
Pleader’s fees were calculated according 
to the new rules and, therefore, the decree 
was not in conformity with the judg- 
ment. It is thus clear that the applica- 
tion of 12th August, 1926, cannot be 
treated as an application for review of 
judgment but merely as an application 
for amendment of the decree. The decree 
was, however, not amended and the peti- 
tioner cannot be allowed to compute the 
period of limitation from the date on 
which his application for amendment of 
the decree was rejected. 


It is next contended that he could not 
present an application for leave to appeal 
as a pauper so long as the application 
of 12th August, 1926, was pending inas- 
much as one of the grounds of his appeal 
would be the same as the ground taken 
in his application of 12th August, 1926, 
In my opinion the fact that the appli- 
cation for amendment of the decree was 
pending did not under the circumstances 
of the present case, prevent the peti- 
tioner from presenting his application to 
this Court for leave to appeal as a pau- 
per mainly upon the merits of the case 
and the question of costs would be only 
one of the grounds upon which he would 
be entitled to assail the decree, If he 
had succeeded in his application of 12th 
August, 1926, still only one of the grounds 
viz., the ground as regards cosis, would 
become infructuous in the appeal and 
the decision of the application for amend- 
ment could not in any way affect the other 
grounds of appeal relating to the merits 


(1) 2 Ind, Oas, 961; 10 O. L, J, 39, 
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of the case, As to whether an ap- 
plication for .review or. an application 
for an amendmeny is oris not a sufficient 
ground for extension of time would depend 
upon the particular facts of each case, and, 
under the circumstances of the present case, 
J am of opinion that the pendency of the 
application for amendment of the decree 
18 not a sufficient ground fcr extension 
of time. The application, thereforé, is 
clearly barred by limitation, and no ground 
has been made out for extension of time. 

: In this view of the case it is not necessary 
to-consider the question as to whether the 
petitioner is entitled to appeal as a pauper. 
Mr. P. K. Sen; on behalf of the petitioner, 
asks fortime to pay the Court-fee on the 
‘memorandum of appeal and to allow him 
to prefer the appeal in the ordinary form 
and not asa pauper. The appeal itself is 
barred by limitation, and, therefore, no 
extension of time can be granted to pay’ 
the Court-fee upon the memorandum of 
appeal, Had the appeal been filed within 
time we could have considered the question 
as to whéther the. petitioner was entitled, 
to exteneion of time for paying the Court- 
fee. No application has been made to 
this Court for leave to file the appeal in the 
ordinary form beyond the periodof limita- 
tion and, consequently, that question cannot, 
be considered in the present proceeding. 

. The application for leave to appeal as a 
pauper: must “be dismissed as barred by 
limitation. Notice had been issued upon 
the opposite party to show cause and he 
has appeared and contested the present 
application. The opposite party is, there- 
fore, entitled to his costs. Hearing-fee 
three gold mohurs. . 

: Mullick, J.—I agree. 

OA Application dismissed, 


PATNA HIGH COURT. 

- MISCELLANEOUS ApPEaL No. 119 or 1927, 

AS April 13, 1928. 
Present:—Mr. Justice Kulwant Sahay and 
j Mr. Justice Macpherson. 
JAGDEO NARAIN SINGH— Jup6MENT- 

f DEBTOR— APPELLANT 
` VETSUS : 
Rani BHUBANKSHWARI KUER— 
Drorre- HOLDER— RESPONDENT., 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5) 
Civil Procedure Code (Act V of 1908), 0. XXI, r. 90— 
Filing list of witnesses in proceedings to set aside sale 
whether application to take step-in-aid of execution— 
Objection to re-hearing of application ‘to set aside 
sale, whether step-in-atd, : F 
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The filing of a list of witnesses by the decrease 
holder inthe course of proceedings under O. XXI, 
r. 90, Civil Procedure Code, to set aside a sale held 
under adecree is an application to take a step- 
in-+id of execution which will give a fresh start to 
the period of limitation for execution of the decree. 
tp. 484, col 2) oa 

Any step taken by the decree-holder to remove an 
obstacle thrown by the judgment-debtor in the way 
of the execution of the decree is a step-in-aid. of 
execution. -It is not necessary thatthe step must 
be taken in the execution proceedings. [p. 583, col. 


2. : 5. . 
Sheo Sahay v. Jamuna Prasad Singh (2), relied on.’ 
Filing of objections to the re-hearing -of. an 
application to set aside a sale which has been 
dismissed, and the filing of a list of witnesses in 
the proceedings for re hearing: are also steps-in-aid 
of execution. [ibid.] š 


Miscellaneous appeal from an order of the 
Bubordinate Judge, Gaya, dated the 29th 
January, 1927. . Aa 

Mr. Kailaspati, for the Appellant. ` 

Mr. S N. Roy (with him Mr. J. P. Sinha), 
for the Respondent. ARAE 


JUDGMENT. Sai 

Kulwant Sahay, J.—This. jis an 
appeal by the judgment-debtor - against 
the order of the Subordinate Judge of 
Gaya, dated the 29th January, 1927, dis- 
missing his objection under s. 47 of the 
Code ef Civil Procedure to the execution 
ofthe decree. The objection was that 
the decree was barred by limitation. There, 
were other objections as regards the in-. 
correctness of the account given in ‘the 
execution petition and the execution peti- 
tion itself not being in accordance with 
the provisions of O. XXI, r. 11, Civil 
Procedure Code. The learned Subordinate 
Judgehas overruled all the objections of. 
the judgment-debtor. The only point 
pressed in the present appeal is the ques- 
tion of limitation. 

The decree under execution was passed 
on the 24th March, 1922. The first applica- 
tion for execution was made on the 6th 
of June, 1922, Some property belonging 
to the judgment-debtor was sold on the 
19th of September, 1922, and purchased 
by the decree-holder herself. The decree, 
however, was not realised in full, there 
being a balance of Rs, 9,840-8-6 still to be 
satisfied. The sale held on the 19th Septem- 
ber, 1922, was confirmed on the 26th 
of May, 1923, and the present application 
for execution was filed on the 15th May, 
1926. This application for executicn is 
prima facie barred inasmuch as it was, 
made beyond three years from the date of, 
the first application for execution. unless 
the bar of limitation is saved on account: 
of any application made by the decree- 
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holder which can be treated asa step-in- 
aid of execution. tae te i 
_ It is contended on. behalf of the decree- 
holder that applications to take some 
steps-in-aid of execution were made by 
her on the 26th May, 1923, on the 14th 
December, 1923, and on the 12th January, 
1924, and that, therefore, the present ap- 
plication was not barred by limitation. 
The three applications whichthe decree- 
holder seeks to treat as applications to 
take some steps-in-aid of execution were 
made under the following circumstances. 
After the sale of the property on the 19th. 
September, 1922, the judgment-debtor 
made an application for setting aside the 
sale under O. XXI,.r, 90, and this ap- 
plication was made on the 23rd of October, 
1922, The date fixed for hearing. this ap- 
plication under O. XXI, r. 90, appears to 
have been the 26th of May, 1923. On that 
date the decree-holder filed a hazari or 
list of witnesses ‘in attendance. This is 
the first step-in-aid of execution relied 
upon by the decree-holder to save 
the present application for execution from 
limitation. The application under O. XXI, 
r. 90, however, was dismissed for default on 
the same day, i. e., 26th May, 1923, and the 
sale was confirmed. On the 29th}May, 1923, 
the judgment-debtor made an application 
for re-hearing under O. IX, r.9, Oivil Proce- 
dure Code, which was dismissed for default 
on the 4th of July, 1923. On the 6th of 
July, 1923, the judgment-debtor made an 
application for review of the order of the 
26th May, 1923, dismissing his application 
for setting aside the sale for default. This 
application for review was dismissed for 
default on the 27th of July, 1923. On the 
7th September, 1923, the judgment-debtor 
made asecond application for review, and 
in the course of the trial of this applica- 
tion the decree-holder filed a list of witnesses 
on the 14th of December, 1923, and a 
petition of objection to the review on the 
12th of January, 1924, The filing of the. 
list of witnesses and the petition: 
of. objection are relied upon by the 
decree-holder as further steps-in-aid of 
execution. The application for review 
however, was dismissed by the Court on the 
19th of January, 1924, and the present 
application for execution for the balance of 
the amount left after part satisfaction in the 
first execution case was filed on the 15th 
May, 19:6. . : , 
The point for congideration, therefore, is 
whether the hazari filed by the decree- 
holder'in the miscellaneous case relating 
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to the setting aside of the sale, ‘and the 
petition of objection to. the second applica- 
tion for review, and the lisWof witnesses filed 
by the decree-holderin connection there- 
with can be treated as applications to take 
some step-in-aid of execution so as to 
save the present application from the bar of 
limitation. a 

The learned Subordinate Judge was of 
opinion that they were steps-in-aid of 
execution, and I am inclined to agree with 
him. 

It is contended on behalf of the judgment- 
debtor that the hazari filed by the decree- 
holder on the 26th of May, „1923, was in 
connection with sn application under O. 
XXI, r.90, Civil Procedure Code, and it, 
cannot be treated as an application to take 
some step-in-aid of execution. On the 
authority of Jagdish Missir v. Sureshwar 
Missir (1) it is contended on behalf of the 
judgment-debtor that an application to set 
aside a sale under O. XI, r. -90, is 
not an application -under s. 47 of- the 
Code, and the proceedings taken thereupon 
are not proceedings in execution of a decree 
and that, therefore, any step taken by 
the decree-holder in the proceeding taken 
upon the application under O. XXI, 
r. 90, cannot be treated as "a step-in- 

id of execution. 

R Olause (5) of Art. 182 of the First 
Schedule to the Indian Limitaion Act, 
however, does not require that the applica- 
tionto take some step-jn-aid of execution 
of the decree should be made in the course 
of execution proceedings, all that it re- 
quires is that an application should be 
made to take some step-in-aid of the exe- 
cution of the decree. That application may 
be made in connection with any other 
proceeding which may not strictly speak- 
ing be proceedings in execution of the 
decree but which affects the execution of 
the decree. As was held by this Court 
in. Sheo Sahay v. Jamuna Prasad Singh 
(2) any step taken by the decree-holder to 
remove an. obstacle thrown by the judg- 
ment-debtor inthe way of the execution 
of the decree is a step-in-aid of execution. 
Tt isnot necessary that the step must be 
taken in the execution proceedings, the 
step’ may be taken in any proceeding 
which has the effect of throwing an obstacle 
to the execution of the decree. In the 
present case the application under O. XXI, 
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x. 90, did throw an obstacle in the way of 
the decree-holder’s taking out execution. 
Only a part di the decree had been 
satisfied by sale of the property, 
and the objection taken by the judg- 
“ment-debtor was that the property had 
been sold for an inadequate price on 
account of irregularities in the conduct 
of the sale. If the application had 
succeeded, and the sale had been set aside, 
it was possible that the amount realised by 
a second sale of the same properties might 
have been larger than the amount fetched 
at the first sale, and in that case the balance 
due under the decree might have been less 
than the amount left after the first sale, or 
the entire decree might have been satisfied 
and there would have been no need for 
taking out afresh execution. The decree- 
holder, therefore, was under a serious 
difficulty in applying for afresh execution 
inasmuch as it was not known what would 
be the amount for which execution was to 
be taken, or whether there would be any 
need to take out a fresh execution at all. 


There was thus an obstacle thrown in the ` 


way of the decree holder to her making 
any application for further execution of the 
decree, and any step taken by her in the 
proceeding relating to the setting aside of 
the sale would, in my opinion, be a step-in- 
aid of execution of the decree. It has not 
been contended on behalf of the judgment- 
debtor that the filing of the kazari on the 
26th of May, 1923, cannot be treated as a 
step-in-aid of execution. What has been 
contended is that such step in the course 
of a proceeding for setting aside the sale is 
not a step which can save a subsequent 
application for execution. There can be no 
‘doubt that if the application for setting 
aside the sale had succeeded, and the sale 
had been set aside, the decree holder would 
have been entitled to make a fresh 
application for execution; and it was held 
in Deonarayan Singh v. Ram prasad (3) that 
in case of the sale in the execution of the 
decree having been set aside, the decree- 
holders’ right to execute the decree revived 
and the second application if made within 
three years of the date on which the sale 
had been set aside would not be barred by 
limitation. In Triloke Nath Jha v. 
Banamali Jha (4) the question considered 
was whether an application for confirmation 
of sale isan application to take a step-in- 


Soha Ind. Cas, 799; A. I. R.1926 Pat. 143; 7 P. L. 


410. 
“"(4) 72 Ind. Cas.938; 2 Pat. 249; A. I. R. 1928 Pat, 29; 
1 Pat. L. R. 6; (1923) Pat, 300; 5 P. L, T. 30. 
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aid of execution, and the learned Judges 
in the course of their judgment observed 
as follows: “A usefultestto apply would 
be this; supposing the decree-holder 
purchaser is unablé to obtain possession, 
would it entitle him to take out further 
execution for that portion of the money 
which is represented by the property 
purchased by him of which he is unable to 
obtain possession? Ifthe fact that he is 
unable to obtain possession would re-open 
the execution proceedings, then there 
might be something to be said in favour 
of the view that execution was not complete 
until he obtains possession of the property,” 
and their Lordships were evidently of 
opinion that in such acase the application 
for confirmation of the sale would be a 
step-in- aid of execution. Applying this 
test to the present case, it is clear that if 
the application under O. XXI,r. 90, bad 
succeeded, it would have re-opened the 
execution proceedings and in that case the 


step taken by the decreé-holder in the — 


course of the proceeding under O. XXI, 
+r. 90, would be a step-in-aid of execution. L 
am, thérefore, of opinion that the filing of 
the hazari by the decree-holder in the course 
of the proceeding under O. XXI, r. 90, on 
the 26th of May, 1923, was an application 
to take astept-in-aid of execution and it 
gave a fresh start to the period of limitation. 
The present application having been filed 
on the 15th of May, 1926, is within three 
years from that date and is, therefore, not 
barred by limitation. 

In this view of the case it is not necessary 
to consider whether the objection filed by 
tha decree-holder on the 12th of January, 
1924, inthe course of the proceeding for 
review of the order of the 23th of May, 1923, 
or the list of witnesses filed by her in the 
same proceeding on the 14th of December, 
1923, would amount to an application to 
take some step-in-aid of execution. I am, 


however, inclined to hold that they would . 


amount to steps-in-aid of execution inasmuch 
as the proceedings were obstacles thrown in 
the way ofthe decree-holder to further 
execution of the decree for the balance of 
the decretal amount. Any step taken fo 
remove such obstacle would amount to 
taking some step-in-aid of execution of the 
decree. 

The result is that theorder made by the 
Subordinate Judge appears to be sound 
and must be affirmed. This appeal is 
dismissed with costs. 

Macpherson, J.—I agree. 

A Appeal dismissed, 
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PATNA HIGH COURT. 
O1vit APPEAL No. 248 or 1928. 
. March 13, 1928, 
~- Present:—Justice Sir B K. Mullick, Kr, 
-KULDIP MAHTO—Dzrgnpant No. ll— 
APPELLANT 


versus 
MUHAMMAD HASHIM AND erarrs— 
PLAINTIFFS AND DEFENDANTS—RESPONDENTS. 

Landlord and tenant—Theka lease—Transfer by 
occupancy tenant—Landlord’s right to sue for eject- 
ment during currency of lease—Termination of lease 
pending suit—Power of Court to take notice of sub- 
sequent events—Decree for khas possession, 

The proprietor of an estate can bring a suit for 
possession against the transferee of a non-trans- 
ferable occupancy holding during the currency ofa 
theka lease to third parties. Though he is not 
entitled to sue for khas possession while ths ten- 
ancy exists he can sue for delivery of formal pos- 
session through the tenant and for an order direct- 
ing that the trespasser shall be ejected. [p. 586, col. 


1.) 

Mutte Musaliar v. Chekkutti Musaliar (2) and Raj 
Kumar Mandal v. Ali Mia (3), followed. 

i Tamanan Chetty v. Pulikutti Servai (1), not fol- 
owed, 

Womesh Chunder Goopto v. Raj Narain Roy (4), 
distinguished. : 

Ordinarily, relief must be given according to the 
facts found to exist at the time of the institution 
of the suit. There are, however, exceptions to this 
general rule and if litigation can be shortened by 
taking notice of facts which have come into existence 
since the institution of the suit, the Courts are 
entitled to give relief on the basis of the new facts. [p. 
586, col. 2] . 

Rai Charan Mandal v. Biswanath Mandal (5), fol- 
lowed. 

“Where the proprietor of an estate sued for eject- 
ment of certain transferees of non-occupancy tenants, 
during the currency of a theka leasa and the lease 
expired during the pendency of the suit: 

Held, that the Court had power to take notice of 
the termination of the lease and to award khas pos- 
session to the proprietor. [ibid.] 

- * Oivil appeal from an appellate decree of 
ths Additional Subordinate Judge, Patna, 
dated the 23rd December 1924. 

` Mr. Hareshwar Prasad Sinha, for the 
Appellant. 

Messrs. Khurshaid Husain and N.C. Roy, 


for Respondents, 


JUDGMENT.—The main point of 
law in this case is whether the propristor 
of an estate can bring a suit for possession 
against the transferee of a non-transfer- 
able occupancy holding during the cur- 
rency of a thika lease tothird parties. 

The facts of the praesent case are as 
follows: The plaintiffs are proprietors of 
an estate deriving interest from their 
mother by a tamliknama. Before the 
tamliknama their mother had executed a 
thika lease fora term of five years from 1324 
Fasli to 1328, which lease continued to 
subsist till it was determined by the payment 


KULDIP MAHTO V, MUHAMMAD HASHIM. 


585 


ofthe zerpeshgi money in or about 1928. De- 
fendant No. 11 had an occupancy holding 


- which was not transferablè without the 


consent of the landlord and he gave an 
ijara of it to defendant No. 1 who, unable 
to get possession, brought a suit forthe 
ijara money and obtained an ex parte decree 
against defendant No. 11 on Yth May, 1916. 
In execution of that money decreehe 
brought the holding to sale and took pos- 
session on 9th September 1919, 

On 19th September 1922, the plaintiffs 
brought the suit, out of which this second 
appeal arises fora declaration of their title 
and recovery of possession of the holding 
from defendant No. 1. They also asked for 
mesne profits. 

The Munsif decreed the suit. i 
In appeal the Subordinate Judge bas 
affirmed that decision. A minor point is 
taken at the outset that the plaint itself 
admits that there has been no transfer of 
possession from defendant No. 11 to defen- 
dant No. 1. It is pointed out that the plain- 
tiff speaks of collusion between defendant 
No. 11 and defendant No, 1 and that if 
defendant No. 11 is still in possession of the 
holding then the plaintiffs are not entitled 
to khas possession against anyone. The 
learned Subordinate Judge, however, has 
pointed out that the plaintiffs have never 
admitted in their plaint that defendant 
No. llis still in possession or that defendant 
No. 11 never gave the holding in ijara to 
defendant No.1. What he hasfound is, that 
seeing that the holding cannot be transferred 
without the consent of the landlord, defend- 
ant No. 1 and defendant No. 11 together hit 
uponthe plan that defendant No.1 should take 
an ijara, so that defendant No. 1 could sue for 
the consideration money and sell up thehold- 
ing in execution of hisdecree. The finding 
is that the proceedings in the suit were not 
illusory and thatdefendant No.l was a genu- 
ine purchaser at the sale and that posses- 

sion duly passed to him. 

We then come to the real point of law 
in the case, namely, whether, while the 
zerpeshgi thika was running, were the 
plaintiffs entitled to bring a suit for eject- 
ment against defendant No. 1. 


On behalf of the appellant, who fis de- 
fendant No 11, reliance is placed on Rama- 
nadan Chetti v. Pulikutti Serva (1). In 
that case the proprietor A having leased 
land to B, sold it to C. Persons having 
trespassed, B offered no objection and 
it was alleged that he was in collusion 


(1) 21 M, 288; 8 M. L. J. 121. 
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with them. Upon C suing before the expiry 
of the lease to eject the trespassers, it was 
held that the plaintiff was not entitled to 
the relief sought, nor could he be entitled 
to amend the plaint by adding a prayer for 
a declaration of his reversionary right. 
The principle upon which that case was 
decided was that the proprietor had no 
cause of action while the lease was running. 
The authority of that case, however, has 
been doubted in subsequent cases in the 
Madras High Oourt and in the Oaleutta 
High Courtin Mutte Musaliar v. Chekkutti 
Musaliar (2) and Raj Kumar Mandal v, Ali 
Mia (3). 

“ Itis true that while the leaseis running 
the proprietor can bring a declaratory suit 
to protect his reversionary right;he can 
also wait till the determination of the 
lease and then sue to eject the transferee; 
but is he restricted to {these remedies only? 
In Womesh Chunder Goopto v. Raj Narain 
Roy (4), the question was whether a taluk- 
dar who had purchased an under-tenure 
in execution of a decree for rent could sue 
to ejecta trespasser who by reason of 12 
years’ adverse possession against the under 
tenure-holder had acquireda prescriptive 
right against the under tenure holder, It 
was held that the proprietor's cause of 
action commenced after his auction-pur- 
chaseand not at the time when the trespasser 
first went upon the land. But the case did 


not decide that while the lease was running - 


the proprietor could not bring a suit for 
possession, The question whether the 
present suit lies has been answered in the 


affirmative in Rajkumar Mandal's case (3). 


and Mutie Musaliar’s case (2) referred to 
above. The reason for this answer. seems 
to me quite clear. The proprietor is in 
possession through his tenure-holder, A 
trespass against the tenure-holder is an 
encroachment upon the right not only of 
the tenure-holder but of the proprietor also, 
and if the tenure-holder is dispossessed, 
the proprietor has a cause of action and is 
entitled to recover possession through his 
tenant. He is not of course entitled to 
khas possession while the tenancy exists, 
but he is entitled to delivery of formal 
possession through his tenant and for an 
order directing that the trespasser shall be 
ejected. It may be that where there has 
been no real dispossession of the tenant 


ay 39 Ind. Oas. 425; 5 L. W. 330; (1917) M. W.N, 
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and the alleged trespasser’s occupation is 
Permissive, no cause of action arises to 'the 
propristor; but in the present case the find- 
ings are that the possession of the holding 
has passed from defendant No. 11 to defend- 
ant No.1 and the factthat it has passed not 
by a private sale, but in invitum by the 
operation of a decree of a Civil Court makes 
no difference. 

| In my opinion the Courts below were right 
in holding that the proprietors had a cause 
of action for the ejectment of the transferee 
as itis admitted that defendant No. 11 was 
not competent to transfer the holding to 
defendant No. 1, without the consent of the 
landlord, and the transferee’s possession 
was, therefore, unlawful. 

Defendants Nos. 12 and 13, the zerpesh- 
gidars, are said to have declined to recognize 
the transfer and to have continued to receive 
rent from defendant No. 11. That, however, 
has not been found by thelower Appellate 
Court. He findsthat therehas beenin fact. 
a transfer of the holding without the con- 
sent of the landlord and thatdefendant No.1 
is consequently liable to ejectment as tres- 
passer. 


It is, however, objected that in any event 
the plaintiffs were not entitled to sue for 
khas passession as their title to khas posses-_ 
sion did not accrue till May 1923 when the 
zerpeshgidars went out of the land. Now it 
is true that ordinarily relief must be given 
according to the facts found to exist at the 
time of the institution of the suit. There. 
are, however, exceptions to this general rule 
and if litigation can be shortened by taking 
notice of facts which have come into exist- 
ence since the institution of the suit the 
Courts are entitled to give relief on the basis 
of the new facts. In this case no harm can 
possibly be done by giving the plaintiffs a 
decree for khas possession,:for the gen pesh- 
gidars have gone out of the land and no 
one is entitled to khas possession but the- 
plaintiffs. To refuse relief would be merely’ 
to drive the plaintiffs to another suit. This 
was the reason for the decision in Rav. 
Charan Mandal v. Biswa Nath Mandal (5). 
In that case the cause of action was a good. 
one, but during the pendency of the suit 
the plaintiffs transferred their interest to 
another party; andit was argued that the 
plaintiffs’ suit mustbe dismissed and the 
transferees must be relegated to a fresh suit 
upon a new cause of action. It was held 
that if the original relief claimed became 
inappropriate by reason of subsequent: 


(5) 26 Ind, Cas, 410; 20 O. L. J. 107, 
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changes: the Court would take notice of the 
circumstarnces,- and by way of analogy 
attention was drawn to thè provisions. of 
O. XLI, r. 33, Oivil Procedure Code, ~ 

“In my opintoa the judgment “and decree 
of the lower Appeilate Oourt were right 
and the “appeal must be dismissed with 
coats.“ . 


2 JA ppeal dismissed, 





PATNA HİGH COURT. 
GovarNMENnT APPEAL No. 2 oF 1928, 
_ April 18, 1928. 
~Present:—Mr, J ustice Allanson 
. Ona difference of opinion between ` 
“Mr, ‘Justice Adami and Mr. Justice Wort, | 
pare EMPEROR—AÈPELLANT ; 
` nersus 
LAOHMANSINGH— Acdvsep—Reseonvenr. 
. Penal Code (Act XLY .of 1860), s. 182—Giving 
wrong namè to public. servant to escape prosecution— 
Offence—'Do'} ‘omit’, ‘give information’, meanings of— 


Information: given “im answer to questions, whether- 
within s. 182. - a 


Ki 


“Where” “the driver of a motor car who- was driving 
without‘a ‘license, when asked for his name by .a 
Police "Officer. gave a fictitious: name: 

‘Held, Per-.Allanson,J , (agreeing with Adami, J., 
ahd dissenting from Wort, JJ), tliat the driver was 
guy pe an offence under 8. 182, Penal Oode. [p.-592, 
Gol. 2. 

The wards ‘gives information’ ins. 182, Penal Code; 
should not be interpreted as necessarily meaning. 
‘volunteers information’, They apply to statements 
wal be ae to questions put by a public servant, 

col, 1 
dy anes Y. Ramji Sajabar ao (2) and Bishwa-, 
nath Singh v. Emperor (8,, followed. ; 

Mangu v. Emperor (1), distinguished. oe 

Per Allanson and Adami, JJ.—The criminality con- 
templated by s. 182, Penal Codo, does not depend upon 
what is. done or omitted to be done by the public servant. 
on. such false information, but what was, from the 
facts, the ‘reasonable intention to be inferred on the 
part of the person who gave the false information; [ps 
589, dols. 1 & 2.] 

. Per Wort, J.—The expression ‘omit’ in s. 182 (a): 
of~ ‘the . Pengl | Oode indicates an operation on the, 
mind of the officer which has a result of making 
that officer give up a purpose which he otherwise 
would have ‘pursued. It does not indicate placing 
an obstacle in the way ‘of the officer performing his 
duty and thus preventing or making it more difficult 
for him to carry out an intention which was in his 
mind. [p. 591, col. 1] 

- In making ‘a false statement ia publie servant. 
merély with a view to escape a prosecution, there is 
no intention to cause theofficer to ‘do’ something 
within the meaning of s. 182 (a), Penal Code. tibid] 

Appeal from a decision of ‘the Deputy 
Magistrate, Second Olass, Gaya, dated the 
15th October, 1927. 

»-The facts ‘of the case material to this’ 
report appear in the judgment. 


Sir “Sultan -Ahmad, Kt., Government ` 


Advocate,-for thé Orown. si E 


Mr. B. C. Dei for the Respondent. - 
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JUDGMENT. 

“Aak; J.—This is an appeal by the 
Orown against the order of # Deputy Magis- 
trate, with Second Class- powers, at Gaya, 
acquitting Lachman Singh of-an offence 
punishable under s. 182 of the Penal Code. 


According to the prosecution case, on the 
evening of the 28th of June, 1927, the Superin- 
tendent. of Police, Gaya,saw an overloaded 
motor car, bearing the number 386 H on the 
Sherghati road. When he came upto the car 
which was then standingjhe made inquiry 
as to which of the persons travelling in it 
was the driver. He was told that a man 
who was at that time sitting outside the 
car was the driver and that man admitted 
Ty fact. Hoe then asked the man for his. 
license. and for his name. The man had no 
licensė, and said his name was Bansi Pande, 


` On the 29th June, the Superintendent 
directed the Sub-Inspector of the Kotwali 
Police Station to get the driving license of 
Bansi Pande and the permit of Car No. 
386-H. On July lst, the Sub Inspector sent 
the permit of Car No. 386 H and also the- 
driving license-for Gur Narain Pande who ` 
was found to be driving the car on the lst 
of July. It was stated that no man’ named 
Bansi Pande could betraced, On the 4th 
July, Gur Narain appeared with a petition 
to the effectthat he had been driving the 
Gar since ist July, and that his name wasnot 
Ransi Pande, The Superintendent saw 
that Gur Narain was not the man who had 
admitted himself tobe the driver on the 
28th June, and gave orderof inquiry from 
theowner of the car as to who was his 
driver on that date. He suggested, pro- 
bably from something he heard from Gur 
Narain, that it would be a man called 
Lachman Singh who drovethe car. Lach- 
man Singh was then produced before the 
Superintendent, and though he denied that 
he had driven ‘the car on the #*th the 
Superintendent recognised him and identi- 
fied him as the man who had given his 
nameas Bansi Pande. The Superintend- 
ent of Police then laid a complaint 
against Lachman Singh to the following 
effect:— 

“I complainagainst Lachman Singh 
of Palakia, Police Station Sherghati, that on 
28th June, 1927, he was detected by me 
driving taxi Oar No. 336-H without a driv- 
ing licens3, and when questioned by me he 
falsely gave hisown nameas Bansi Pande 
and thereby. misled me asa public servant 
to frustrate prosecution of himself for an’ 
offence under the Motor Vehicles Act, 


. 
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I request that he may be prosecuted 
under s. 182, Indian Penal Code". | 
At thetrial the Superintendent andithe Sub- 
Inspector of Police gave evidence as to the 
facts I have related above. Lachman 
Singh produced no evidence in his defence 
nor did he in any way break down the 
prosecution evidence by cross-examination. 
“ The learned Deputy Magistrate accepted 
the evidence of the Superintendent as true, 
but he found that the facts proved did not 


constitute an offence within the purview of 


s. 182. In his opinion the words “gives 
information” in s. 182 mean “volunteers 
information” and are not intended toapply 
toastatement made inanswer to a ques- 
tion put by a public servant, As Lachman 
Singh gave a false name in answer to a 
question put by the Superintendent, the 
learned Deputy Magistrate held that 
no offence under fs. 182 had been commit- 
ted and he, therefore, acquitted the accused 
- Itis evident, I think, that the learned 
Deputy Magistrate has based his finding on 
asentence at page 365 of Mr. Ratanlal’s 
Law of Orimes, Tenth Edition, supported 
by a citation of a case, Mangu v, Emperor 
(1), in the footnote, for he has himself cited 
that case. What was actually decided in 
Mangu v. Emperor (1) was thats. 182 does 
not cover an answer giving false informa- 
tion to a Police Officer during an investiga- 
tion under s. 161 of the Code of Criminal 
Procedure. Where ananswer is given to a 
Police Officer in the course of an investi- 
gation into an offence, s. 162 of that Code 
would save the person conveying false 
information by that answer from prosecu- 
tion under s. 182. Iltisclear that when the 
learned Judge who delivered judgment in 
the case of Mangu v. Emperor (1) said: 
“The expression ,gives information’ in s. 182 
means to volunteer information and was 
not, in my opinion, intended to apply to a 
statement made in answer to questions put 
by a public servant,” he was referring to 
the facts of the case with which he was 
dealing, that is tosay a happening during 
the investigation of an offence by the 
Police, and did not intend to cover answer 
given tothe Police under other circum- 
stances, There is nothing to justify the 
reading in of the word “voluntarily” before 
the word “gives"in s. 182. In Queen-Empress 
v. Ramji Sajabarao (2) it is shown that 
it was held that eny false information given 
to a forest officer with the intent mentioned 

(1) 25 Ind. Cas. 978; 35 P. W, R, 1914 Or; 227P. L. 
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in s. 182 ofthe Code s punishable under 
that section, whether that information is. 
volunteered by the informant, or given 
in answerto questions put to him by that 
officer... In this Oourt Allanson, J., in 
Bishwanath Singh v. Emperor (3) after con- 
sidering the above case, has held that the 
words "gives information” should not be 
interpreted as necessarily meaning “volun- 
teers information,” thatis, that it must be 
information on some matter which is not 
already under inquiry by the public 
sorvant, 

It cannot be held that the Superintendent 
of Police in the present case was holding 
an investigation and that the questions put 
to Lachman Singh were put under s. 161, 
Oriminal Procedure Oode, so as to give 
Lachman the benefit of gs. 162, Criminal 
Procedure Code. 

I must hold that the. ground given by 
the learned Deputy Magistrate, for the 
acquittal of Lachman Singh was nota good 
ground and that he erred in law. 

It now remains to consider whether, on 
the facts of this case, an offence was com- 
mitted within the purview of s. 182. Under 
s. 6 of the Indian Motor Vehicles Act, 1914, 
(VIII of 1914). 

“No person shall drive a motor vehicle, 
in a public place unless he is licensed in 
the prescribed manner." 

Under s. 8 

“The driver of a motor vehicle shall pro- 
duce his license upon demand by any Police 
Officer.” 

and under s. 4 

“The person in charge of a motor vehicle 
shall cause the vehicle to stop and to 
remain stationary so long as may reason- 
ably be necessary when required to do so 
by any Police Officer for the purpose of... 
ascertaining his name and address with 
a view to prosecuting such person under 
this Act.” 

Section 16 prescribes “penalties for con- 
travention of the above provisions of the 
Act. 

The Superintendent of Police, thinking, 
it appears, that the car was overloaded, 
went up and asked who was the driver and 
where was his license. Lachman admitted 
that he wasthe driver butcould not pro- 
ducea license, he thus appears tohave con- 
travened the provisions of ss. 6 and 8 of 
the Act and wes liable to prosecution. 
When asked his name by the Superintend* 
ent he gave a false name apparently to save 

(3) 104 Ind. Cas. 712; 28 Or. L. J. 872; A, L R. 1028 
Pat, 56;9 A. I Or, R. 54; 9 P, L, T. 842, 
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himself from ‘prosecution, or,as the comp- 
laint states it, he “misled” the Superintend- 
ent of Police, a public servant, ‘‘to frustrate 
prosecution of himself for an offence under 
the Motor Vehicles Act.” : 

Section 182 of the Indian Penal Code 
runs aa follows:— 

“Whoever gives to any public servant 
any information which he knows or believes 
to be false, intending thereby to cause, or 
knowing it likely that he will thereby 
cause, such public servant— 

(a) todo or omit anything which such 
public servant ought not todo or omit 
ifthe true stateof facts respecting which 
‘such information is.given were known by 
him, or 

(b). to use the lawful power of such public 
-Bervant tothe injury or annoyance of any 
person, shall be punished ete.” 


_ The offence consistain the giving of false 
information with the particular intent 
described in els. (a) and (b). In the present 
case we are not concerned with the inten- 
tion described incl. (6) for in giving a 
false name Lachman does not seem to have 
intended that the Superintendent should 
use his power to the injury or annoyance of 
anyother person. He merely wanted to 
save himself from prosecution. Had there 
existed a motor driver called Bansi Pande 
against whom, on the false information of 
Lachman, the Superintendent might have 
take action, el, (b) would certainly have 
made Lachman liable to prosecution under 
the section, but it appears that the name 
Bansi Pande was a mere invention of 
Lachman. 
With regard to cl. (a) of the section, 
‘whether the public servant,on receipt of 
the false information, actually acts or omits 
to act, as the false informer intended he 
‘should, matters not at all. Straight, J., in 
the case of Queen-Hmpress v. Budh Sen (4), 
said: “It is sufficient if the party charged 
gave information which was false, with the 
intention of causing or knowing it likely 
that a public servant would be caused to 
exercise his lawful power or authority to 
the injury of an individual, or to do or omit 
` to do something which he ought not to do 
_or omit to do were the true state of facts 
known to him, In other words, the crimi- 
‘nality contemplated by s. 182 does not 
depend upon what is done or omitted to be 


done by the public servant on such false - 


information, but what was, from the facts, 
the reasonable intention to be inferred on 


(4) 13 A. 851; A, WON, (1891) 109. 
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the part of the person who gave the false 
information”, 

In that case certain persoas had sent a 
telegram to the District Magistrate at the 
time of the Mohurrum festival to the effect 
that an armed mob had collected in a 
certain locality, intending by the informa- 
tion to induce the Magistrate to take 
measures to protect that locality from 
damage and perhaps to leave another 
locality unguarded. The District Magis- 
trate disbelieved the information and took 
no action. The information proved to be false. 

Straight. J., stated “In my opinion 
this isthe kind of mischief at which the 
latter portion” (the earlier portion since 
the amendment of 1895) “of s. 182 is 
aimed. Persons are not, by making 
reckless statements toa public servant, to 
public servant 
into contempt, and it is absolutely indiffer- 
ent whether by means of false information 
given with any of the intentions I have 
mentioned, he is or is not induced to do or 
omit to do any act.” 

Edge, O.J. In the same case said:— 
“I agree with my brother Straight thatthe 
intention of the Legislature was that a 
public servant should not be falsely given 
information with the intent that he should 
be misled by a person who believed that 
information to be falseand was intending 
to mislead him.” 


In the case of Queen-Empress v. Ganesh 
Khanderao (5) Jardine, J., dealing with 
8. 182, as it stood before its amendment in 
1895, found that to constitute an offence 
under what is now cl.(a) of the section it is 
not necessary to show that the act done 
would be to the injury or annoyance of any 
third person. Referring to the words “such 
public servant ought not to do or omit” he 
says. “But the latter phrase using the 
word ‘ought’ which implies .duty and ex- 
eludes personal choice, covers duties impos- 
ed by more particular Statutes, as well as 
duties arising otherwise from the status 
or office of the publicservant. The Police, 
for exampleare bound by express Statute 
to vigilance in the prevention and detec- 
tion of crime and the apprehension of 
offenders.” 

Now, in the present case it was the duty 
of the Superintendent, asa Police Oficer, 
on finding that the driver of the motor car 
had no license with him to take steps for 
his prosecution for contravention of the 
provisions of ss.6and 8 of the Indian Motor 


(5) 13B, 506. 
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. Vehicles Act, at- least, for : inquiry whether 
the driver held any license; and for the 
` purposes of such “prosecution ‘or inquiry 
* it was absolutely necessary that heshould 
know the name of the driver. 

It is clear that in giving the false name 
` of Bansi Pande, Lachman’sintention was to 
: cause the Police Officer to take steps for the 
‘prosecution of a Bansi Pande who did not 
- exist and to omit to take steps against him- 
self, Lachman Singh, against whom it would 

be the duty of the Superintendent to take 


steps, if the true state of facts respecting the . 


- name of the informant were known to him. 

It may be that Lachman knew that an 
inquiry would be made and that, after 
inquiry; it would be found that no Bansi 
Pande existed, so that his false information 
“ would be merely obstructive, but even so, 
by that obstruction he was causing the 
Police Officer to take action against a non- 
existent person which he ought not to do, 
aud to omit to take action against himself, 
`~ as it would be the Police’ Officer's duty to 
r were the true state of facts known to 
` him,’ ` Ti 
I have some doubt whether a case such 


as the present one was:within the contemp- : 
lation of the framer ofs. 182 when the section . 
- was drafted. and the three illustrations ` 


given rather tend to show this. They seem 
to imply that there should: be some ulti- 


mate annoyance to some third person, even ` 
. though: that person is not . named in the | 
. false information. But cl, (a) of the section . 
. does not require that there should be, 
injury or annoyance to third person, and - 
. it has been decided by the Oourts that it~ 


doesnot. . 
Whatever may 


. that, on its strict construction, the false 
‘information given. by Lachman in the 
present case, comes within the. mischief 


. of- the «section, and I would, there- 
: fore, allow the appeal, set. aside the; 
_ acquittal, find Lachman guilty of an 


. offence punishable under s. 


rupees, or, in default, three days’ rigorous 
: imprisonment. 


Wort, J.—I regret to say that I differ | 
from my learned brother in- the decision _ 


_ which he has arrived at in this case. 


- ke The question is whether the matter comes , 


within s. 182 of the Indian Penal Code. 
. The learned Magistrate dismissed the 


, complaint ashe was of the opinion that ` 
the expression “ gives information” used in ` 


the section means volunteers information, 
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have been the ‘intention ` 
of the framer of the section, I am satisfied . 


182, ‘and. 
sentence him to pay a fine of twenty five 
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“Bo far as that part of his decision is concern- 
‘ed, it is quite clear that he is wrong to.state 
‘that the expression “gives information” 
means to volunteer information and not 
giving an answer to a. question, ‘and 
reading something into the section which 
isnot there, The learned Magistrate also 
appears to have based his decision on Gases 
which are not iù point. . : ` f 
The learned Advocate for the respondent 
has argued -that the decision of the 
Magistrate was right that the expression 
used in the'section must mean ‘ volunteers 
information, "otherwise the , statement -of 
the. respondent made. in...this -case will 
“come... within s. 162 of. the Oriminal 
Procedure Code as being a statement 
made within the course of.an investigation 
by the Police. The cases of Queen-Empress 
v. Ramji Sajabarao (2) . and Bishwanath 
. Singh v. Emperor (8) are quoted as the basis 
of his argument. . But neither of those 
cases apply to the facts of this‘case as there 
was already a first.information: in other 
words, the Police had been set in motion 
‘in investigdting’ the ‘information and 
- Consequently those statements made there- 
after were privileged unders. 162 of the 
Oriminal Procedure Code. These authorities 
quoted,-therefore, aré not authorities for the 
- proposition that no statement made in 
answer to a question can. be the subject- 
matter of,a complaint or prosecution under 
s, 182 of the Indian Penal Oode. JI. am 
clearly of the opinion that it matters ` npt 
‘whether the statement is volunteered or 
made in answer to aquestion, Nor does-it 
matter whethér the pérsdn making the 
false statement having had the intention 
to cause the officer. todo-dr to omit doing 
something, that ‘purpose is carried . out 
` [Queen-Empress v. Budh Sen: (4)]. . But 
there remains, however, a very difficult 
question in this case and. that is whether 
the’ respondent, inténded ‘by his . false 
statement to cause the officer to- ‘do.or 
omit doing something within the meaning 
of the section. First of.all,.it is cléar that 
the respondent, in giving a false name, 
had some intention. Now what was that 
intention? It is, stated broadly, done for 
the purpose of escaping . prosecution... The 
learned Advocate for the respondent argues 
that there could have been ho intention in 
this case of, rather this Court cannot hold 
. that there was an intention, ds ‘there is no 
evidence that the. Superintendent of Pofice 
was known to the respondent. He was in 
all probability in muftt.' The respondent 
did not know to whom he. was speaking 
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and, therefore, it cannot be said thathe 
“made a false statement to an officer with 
an intention to cause that officer to do or to 
` omit doing anything. However, this argu- 
_ ment cannot be supported as it is obvious that 
if the respondent was unaware of theidentity 
of the person to whom he was speaking and 
thought that he was an ordinary member of 
the public it is perfectly obvious that he 
“would have either given his correct name 
or refused to give him any name altogether 
ashe could not contemplatefany danger 
‘from his action. Ithink that the false 
statement was made with an intention, 
The question is what was that intention. 
First ofall, in making the false statement 
to escape a prosecution, as Ihave put it, 
there clearly was not an intention to cause 
‘the officer to do something. Was it an 
intention to cause the officer to omit doing 
something? In my judgment the expression 
‘omit’ in this section indicates an opera- 
-tion on the mind of the officer which has a 
result of making that officer give up a 
purpose which he otherwise would have 
‘pursued. It does not, to my mind, indicate 
placing an obstacle inthe way of the officer 
performing his duty: and thus preventing 
‘or making it more difficult for him to 


carry out an intention which was in his- 


mind. To make astatement which could 
put difficulties in the way of the officer 
from carrying out a purpose which he has 
in his mind seems to be to make a state- 
ment for the purpose of preventing an 
officer : from carrying out his purpose. It 
is. argued by the learned Government 
Advocate that in making this false state- 
ment the officer omitted to prosecute the 
‘individual making the statement. That 
argument, in my opinion, cannot be 
sustained. The false statement did not 
cause the officer to omit prosecuting the 
respondent. An intention is still in the 
officer's mind. He was not omitting to do 
anything butin pursuing his purpose he 
was, by reason of the false statement, met 
with such obstacles that in the long run 
he may not have been able to prosecute 
the respondent. That statement of facts 
appears to be very far from what is indicat- 
ed in the section. The section says, “cause 
the officer to do or to omit.” On the one 
hand, themaking of a false statement causes 
the officer to act otherwise than he would 
have acted and, on the other hand, a false 
stitement causes the officer to relinquish 
the inténtion which he otherwise would 
have had in his mind. In my judgment 
his case does not come within the section 
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and the decision of the Magistrate is right 
although, it is quite clear, not for the 
reasons hestated. M 

Although the Illustrations given to the 
section are not exhaustive vet the 
Illustrations under s. 182 bear out this 
construction. It is a construction which 
may be considered to be very strict but 
this being a penal Statute must be 
construed strictly. I would dismiss the 
appeal. 





Owing to this difference of opinion 
the case was placed before Allanson, J. 

Sir Sultan Ahmad, Kr., Government Ad- 
vocate, for the Orown. 

Mr. B.C. De, for the Respondent. ` 
Allanson, J.—This appeal by the 
Orown against the orders of a Deputy 
Magistrate of Gaya acquitting Lachman 
Singh of an offence under s. 182 of the 
Indian Penal Code has been heard by me 
under s. 429 of the Code of Oriminal Pro- 
cedure, the learned Judges of a Division 

Bench having been divided in opinion. 

The facts have been stated in the judg- 
ment of Adami, J. The question for deci- 
sion is whether a driver of a motor car 
driving without a license, who when asked 
for his name by the Superintendent of 
Police gave a wrong name, has committed 
an offence under s. 182 of the Indian Penal 
Oode. The Jearned Deputy Magistrate 
acquitted the accused on the ground that 
the words “givesinformation” in s. 182 mean 
“volunteers information,’ and are not 
intended to apply to a statement made in 
answer to a question put by a public servant. 
The learned Judges of the Division Bench 
were in agreement that such a restricted 
meaning should not be given to those 
words. This point was not argued before 
me, and I adhere to the view expressed 
by me in Bishwanath Singh v. Emperor (3). 

Section 182 runs as follows: “Whoever 
gives to any public servant any information 
which he knows or believes to be false, 
intending thereby to cause, or knowing it to 
ba likely that he will thereby cause, such 
public servant— 

(a) to do or omit anything which such 
public servant ought notto door 
omit if the true state of facts 
respecting which such informa- 
tion is given were known by him, 


or, 

(b) to use the lawful power of such 
public servant to the injury or 
annoyance of any person, shall be 
punished, etc.” 
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Clause (b) has no application. 

There can be no doubt that Lachman 
gave information to a public servant know- 
ing it to be false. The question is whether 
he did it with the intention or with the 
knowledge of the probable result described 
in the section. The duty of the Superintend- 
ent of Police was, after such enquiry, if 
any, as he thought fit, to prosecute for an 
offence under the Motor Vehicles Act. 
might as a result of the false information 
given him have ordered a prosecution at 
once, in which case he would have done 
something which he ought not to have 
done, if the true .state of facts were known 
to him. Fora Police Officer ought not to 
prosecute a fictitious person, The Superin- 
tendent of Police, after ascertaining that a 
false name had been given him, might have 
been unable to discover who the driver 
was. He would then have had to omit 
prosecuting the real offender, which he 
“would not have omitted had he known the 
true facts, namely, that the driver was 
Lachman, It actually happened in the 
present case that the Police seized 
the driving license of another man who 
was found driving this car threa days later. 
This man appeared witha petition before 
the Superintendent of Police to the effect 
that hewas not the driver on that day and 
` asked for his license to be returned. The 
Superintendent of Police was in a position to 
say that he was not the driver who was 
wanted, . 

It was conceded by the learned Advocate 
for Lachman that it is the duty of a Police 
Officer to put the law in motion ifan offence 
is committed, and that ifthe result of the 
false information was that he was induced 
to change his mind and not to prosecute, 
s. 182 would apply. But he argued that, 
if the only effect of the false information 
was to put an obstacle in the wayof the 
performance of his duty by the Police Officer, 
in other words if the performance of the 
duty was rendered more difficult, the 
giving of the false information would not 
come under s. 182. I am ¿unable to accept 
this argument, It is the intention in the 
mind of the informant, and not its effect 
on the mind of the Police Officer that is 
important. To take a simpleinstance. A 
Police Officer is running after a criminal 
who giveshim theslip round a corner, A man 
on the road, who had seen the criminal run 
into a particular house, informs the Polics 
Officer that he has gone into another house. 
In one sense no doubt he is obstructing the 
Police Officer in the performance of his 
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duty, that duty being-to ‘arrest the criminal 
without delay. But heis also intending to 
cause or knowing it to be likely that he will 
cause the Police Officer to do what he 
ought not to do, if he knew the true facts, to 
go into the wrong house,{with the result that 
the criminal may successfully abscond from 
justice. The officer might have reason to . 


.suspect the truth of the information and 


might ignore it. How can that affect the 
intention which is in the miad of the 
informant? The committing of the offence 
might then conclusively depend on the 
intelligence or energy of the Police Officer, 
One offiser might change his mind or 
intention by reason of the false information 
received by him. Another officer might 


“not do so. [cannot see how the completionof 


the offence can depend on what the public 
servant does or omits. The question is the 
state of the mind of the informant, whether 


he intended by his false information to 


cause, or knew he would be likely to cause, 
the public servant to do oromit anything 


‘which he ought not to door omit, if the 


true: state of facts were known to him. 
Lachman by giving a false name muat 
have intended to cause, or have [known he 
would be likely to cause, the Superinten-- 
dent of Police to prosecute a fictitious 
person or to omit prosecuting the real 
offender. What infact the Superintendent 
of Police actually did is immaterial. Iam 
in agreement with the views of the learned 
Judges in Queen-E'mpress v, Budh Sen (4), 
which have been quoted by Adami, J., in 
his judgment. 

It was also argued that the intention 
was not to pravent the Police Officer from 
taking action but to put obstruc- 
tion or difficulty in the way of his doing 
so. This argument seem3 to involve a 
confusion of the means with the end. The 
most usual m3ans of preventing a person 
doing athing is to place obstruction or 
difficulty in his way. 

It was argued that the prosesution did 
not prove that Lachman knew that the 
person to whom he gave false information 
was a public servant. The answer to 
this argument has been given by Wort, J. 

"I allow this appeal, set aside the acquittal 
and convict Lachman Singh of an offence 
under s. 182 of the Indian Penal Oode 
and sentence him to pay a fine of Rs. 25 
or, in default threa days’ rigorous imprison- 
ment. i : . 
A. Appeal allowed, 


1141, G.1998 OOMMISSİONER OF INCOMÉ-TAX ¥, BOMBAY TRUST CORPORATION. 


BOMBAY HIGH COURT. 
O:vin REFERENCE No. 10 oF 1927, 
March 12, 1928. 

Present: —Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice Kemp. 
Tar COMMISSIONER or INOOME-TAX, 
BOMBAY PRESIDENOY 
versus 
Tus BOMBAY TRUST CORPORATION 
LIMITED, BOMBAY, as. AGENT For TAB 
HONGKONG TRUST CORPORATION 

7 Limirep. 

Income Tax Act (XI of 1922), ss. 4,6, 10, 40, 42, 
43—Agent of non-resident principal—Liability to pay 
income-taz—‘Business connection’, ‘through’, meanings 
of —Construction of ss. 40,42, 48—‘Carrying on busi- 
ness’, what constitutes. : 

An agent ofa non-resident principal is not liable 
to pay income-tax on the profits made by the non- 
resident unless he is in receipt of such income on 
behalf of the non-resident. [p. 596, col. 2.] 

Imperial Tobacco Company oj India v. Secretary 
of State for India (7), followed. 

The Hongkong Trust Corporation and the 
Bombay Trust Oorporation had money dealings on 
a big scale. The Hongkong Company used to 
make offers to the Bombay Corporation to lend sums 
of money. The Bombay Corporation accepted the 
offers in Bombay. Interest on the loans thus advanc- 
ed was remitted by another Company of Bombay 
on behalf of the Bombay Oorporation to Hongkong. 
The amount of interest thus paid for the year 1924 
amounted to over 88 lacs and for the year 1925 to 
over 82 lakhs. The Income Tax Authorities assessed 
the Bombay Corporation, as agents of the Hong- 
kong Oorporation, to income-tax-on the above said 
sums. The Bombay Oorporation contended that they 
could not be so assessed and the matter was 
referred to the High Court: 

Held, (1) that the Hongkong Oorporation must 
be held to have carried on an assessable business 
in British India and there was a taxable income 
accruing in British India to the Hongkong Corpora- 
tion within the meaning of s, 4 of the Income Tax Act 
[pes 595, col. 1.] ` 

reenwood v. Smidth & Co. (1), distinguished. 

(2) that the relation between the Lo Companies 
was that of debtor and creditor and though the 
Bombay Oompany were agents of the Hongkong 
Corporation for the purposes of ss.40 and 42, they 
. could not be assessed in respect of the profits gained 
by. Nee latter, as the Domba Company were not in 

pto e said profits on beh 
Company ; [p-599, col” 2] n behalf of the latter 
(3) that there was a ‘business ronnection' between 


r 


,the two Companies and the interest paid by the . 


Bombay Corporation was profits or gai 
J ofits: gains accru- 
[paso ool 21 Corporation in British India. 
ections 40, 42, 43 of the Income Tax Act 
read ‘jointly | and not disjunctively. [p. 596, mpal bo 
The word through’ in s. 43 ofthe Act cannot be 
construed as meaning ‘from’and the said section 
does not include a person who might have to trans- 
mit moneys to a non-resident whether or no he knew 
that such moneys represented the income profits or 
sains of the non-resident. [p. 599, col. 1.] : 


FAOTS appear from the judgment, 


The questions referred were the following:— 
“(1) Whether the interest paid by the 
Bombay Trust Corporation Limited, to the 
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‘Income Tax Act,in respect of 


‘financial years 1925 26 and 


Company”). 
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Hongkong Trust Corporation Limited on 
loans taken by the Bombay Trust Corporation 
Limited from the Hongkong Trust Corpora- 
tion Limited is profits or gains accruing or 
arising to the Hongkong Trust Corporation 
Limited directly or indirectly through or 
from any business connectionor property in 
British India ? 

/2) Whether such interest is liable to in- 
come-tax under the Indian Income Tax Act? 
_ (3) Whether the Bombay Trust Corpora- 
tion Limited can be treatedas the agent of 
the Hongkong Trust Corporation Limited 
for the purpose of s 42 ofthe Indian Income 
Tax Act in respect of the interest so paid by 
the Bombay Trust Corporation Limited to 
the Hongkong. Trust Corporation Limited.? 

(4). Whether the Bombay Trust 
Corporation Limited can be deemed to be 
assesses under 8. 42 of the Act in respect 
of any income-tax which might be levied 
on the interest so paid by the Bombay 
Trust Corporation to the Hongkong Trust 


-Corporation Limited? 


(5) (a) Whether the relation between 
the Bombay Trust Corporation Limited 
and the Hongkong Turst Oorporation 
Limited was not purely that of a borrower 
and lender and (b) whether the Bombay 
Trust Corporation Limited as borrower 
could be deemed to be the agent of the 
lender, the Hongkong Trust Corporation 
Limited under ss. 42 and 43 of the In wan 
interest 
payable on such loans and in respect. of 
any income-tax that may be chargeable 
on such interest’ ? 

Mr. Taraporewala, (wth him Mr. A. 
Kirke-Smith), Government Solicitor, for the 
Commissioner of Income-Tax. 

Mr. B.J. Desai (with him Messrs. Payne & 
Co, for the Bombay Trust Corporatien, Ltd. 


JUDGMENT. 

Marten, C. J.—This income-tax re- 
ference arises on assessments for the 
1926-27 of the 
Bombay Trust Corporation Limited (whom 
I will call “the Bombay Company”) as 
agent of the Hongkong Trust Corporation 
Limited (whom I will call “the Hongkong 
Having regard to 8 3 and 
the definition of “previous year” in s. 2 
(11) of the Indian Income Tax Act 1922, 
the profits assessed are alleged profits for 
the years ending March 31l, 1925, and 
March 31, 1926, respectively. 

The Crown claims that the Bombay Com- 
pany has a “business connection” with the 
Hongkong Company and is acsordingly 
the latter's agent within the meaning of 
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8. 43 ofthe Act and can consequently be 
assessed in the name of that agent under 
s. 42, The Bombay Company disputes the 
alleged “business connection” and says that 
in any event itis necessary, having regard 
tos. 40 of the Act, fer the alleged agent to 
be in receipt on behalf of the Hongkong 
Company of any- income chargeable under 
the Act, and that consequently the Bombay 
Company is not liable, as ss. 40, 42 and 43 
must be read together and not disjunc- 
tively. Alternatively, they say that the 
Hongkong Oompany itself may be directly 
liable under s. 4 of the Act, and that 
consequently an assessment ought not to 
be made on the Bombay Company, more 
especially as the Bombay Oompany has 
no power of deduction unders. 18 of the 
Act, and as 8.19 provides that in other 
cases the tax should be paid by the 
assessee direct. 

The material facts appear to` be shortly 
as follows. The Bombay Company was 
incorporated in Bombay in September, 1920, 
The Hongkong Company was incorporated 
in Hongkong in July 1921. The latter's 
memorandum of association, Ex. A, shows 


, that it was a financing company as was 


also mainly the Bombay Company, as shown 
by its :memorandum, Ex.B, As regards 
their Frespective financial operations we 
have to deal with very large figures. It 
appears from para. 3 of the case that the 
paid-up capital of the Hongkong Com- 
pany was eight crores of rupees and that 
it bad at its disposal about another seven 
to eight crores, thus making an aggregate 
sum of about fifteen to sixteen crores of 
rupees. The nominal capitalof the Bombay 
Oompany was eight crores, and we are 
told by Counsel that their paid-up capital 
was one crore. Then in the years 1924-95 
business took place between the two Oom- 
panies on an enormous scale. It took the 


form of the Hongkong Company lending 


deposits to the Bombay Company at 
54 per cent. fixed interest. Those deposits 
amounted to about fifteen to six- 
teen crores in each of the years 1924 and 
1925. Translating these figures into English 


currency, one finds that the Hongkong - 


Company thus lent to the Bombay Com. 
pany about ten millions sterling per year, 
This was abougjzlouble the nominal capital 
of the Bombay Vompany, and about sixteen 
times its paid-up capital, Moreover, such 
yearly advances were double the paid-up 
capital of the Hongkong Company and 
they also absorbed its remaining available 


deposits. The interest on these deposits 
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amounted to over Rs. 88 lacs in 1924, and 
to over Rs. 82lacs in “1925 payable by 
the Bombay Company. So far as appears 
from the papers before us, no security was 
taken for these huge deposits. The tax 
now claimed for the two years amounts 
itself to over Rs. 18 lacs. 

The general terms of business .are ex- 
emplified by the extract, Ex. ©, from the 
minutes ofthe Hongkong Company dated 
May 20, 1924, viz., “The Secretary (Hong- 
kong Company) was instrueted to offer 
B. T. O. deposit (e) for one year at 54 per 
cent. interest accrued to be remitted 
to Hongkong through E. D. S. < 
Oo. Ltd.” In this extract “B. T. O.” stands. 
for the Bombay Company and“ E.D.S8.& 
Oo. Ltd.” stands for E.D. Sassoon & Oo. 
Ltd, -whom I will call“ Sassvons", As to 
the modus operandi by which that interest 
is stated to have been remitted by the 
Bombay Company through Sassoons to the 
Hongkong Company, I may refer to Ex, . 
J for example. There is, first of all, a 
letter of instructions from the Bombay Com- 
pany to Sassoons of Bombay directing them 
to remit to the Shanghai house of Sassoons 
a sum of Rs, 2,625 and to “debit the same to — 
our acceunt.” Secondly, the Bombay Oom- 
pany writes to the Shanghai house of Sassoons 
advising them of that remittance and asking 
them. “to place it to the credit of the 
Hongkong Company at fyour end. 
Thirdly, the Bombay Company write, to the 
Hongkong Company, saying: ‘‘ We have 
advised Messrs, E. D. Sassoon & Oo. Ltd. 
Shanghai to credit your account at their 
end with Rs, 2,625 being the interest on 
your deposit of Rs, 50,000 due to-day”. 
Ee three letters are all dated September 
6, 1925. 

We also had put in evidence a statement 
as to the reverse process, viz, a letter of May 
12, 1926, fromthe Secretary of the Hongkong © 
Company to the Bombay Oompany with re- 
ference to an original advance of money. 
It ran as follows :— 

“I am instructed to inquire whether or 
not you will agree to accept Rs. 1,25,00,000 
(rupees one crore and twenty-five lacs) from 
us on call as from June i next at_54 per 
annum interest. If you are prepared to 
accept this sum on the above-mentioned 
terms, instructions have been given to our 
Bombay Bankers—Messrs. E, D .Sassoon & 
Co. Limited—to pay you this amount, in 
exchange for which please send us your 
acknowledgment.” 

We were informed by Counsel for the 
assessee that there was no written accept- 
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ance of this particular offer and that the 
accaptance was by conduct. There is, 
however, another letter of advice of the 
same’ date from the Hongkong Oom- 
pany to Bassoons of Shanghai in effect 
directing them to transfer 
crores from the current account of the 
Hongkong Oompany with tham to the 
Bombay house of Sassoons, and adding 
“Please advise your Bombay House that 
you hold this sum to their cradit in rapees 
current account as on June 1, 1926.” 

As ragards the composition of these three 
Companies, it is not suggested that any one 
of themis a mere creature of the other. 
Bat, on the other hand, it is common 
ground that various members of the 
Sassoon family are interested in one or other 
of the three Companies, Thus, Oaptain. E, 
D. Sassoon is one of the sigaatories to 
the memorandum and one of the tliree 
first Directors of the Bombay Com- 
pany. Similarly, Mr. H. W. Sassoon is 
onaof the two signatories to the memo- 
randum of association of the Hongkong 
Company. We were alse told by Osunsel 
for the Bombay Oompany thatthe offices 
of the Bombay Company and of Sassoons 
are in the same building in Bombay. 

Oounsel for the Bombay Company 
submitted te us that in order to decide the 
five formal questions referred to us by the 
Oommissioner, we ought to decide the 
following two questions, viz., (1) Is the 
non-resident Hongkong Company carrying 
on an assessable business within British 
India, and (2) If so, can the present agssessee, 
the Bombay Company, be sued in respect 
of such non-resident? I think these two 
questions really involve the main points 
we have to decide, and 1 will accordingly 
proceed to deal with them. 

As regards the first question, ia my 
judgment the Hongkong Uomany is carry- 
ing on an assessable business within 
British India. It is lending money regular- 
ly in British India from time to time, and 
is receiving interest in respect of such 
money-lending operation. It is to be noted 
that it sends its offers to Bombay which 
are accepted in Bombay, Itsown moneys 
are paid in Bombay, and its interest thereon 
is earned in Bombay. Therefore, ia my 
judgment, there is an income accruing or 
arising in British India within the meaning 
ofs. 4 either from “the business carried 
on” there by the Hongkong Company 
within the meaning of gs. 10, or elae under 
another heading of s. 6 viz, sub-s, (vi) 
“other sources,” 
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The ease then is very different from 
Greenwood v. Smidth æ Co. (1). There 
a Danish butter company was held 
not to carry on any tradein England, as 
all contracts and deliveries wera made 
outside the United Kingdom. Bo, too, the 
present facts would seem to satisfy what 
Lord Herschell says in Grainger & Sonv. 
Gough (2) (p. 333*):— | 

“ MANG ih exercise his trade within 
the United Kingdom? It has been some 
timessaid that itis a questionoffact whether 
a person so exercises his trade. In a sense 
thisis true ; but, in order to determine the 
question in any particular case, it is essen- 
tial to form an idea of the elements which 
constitute the exercise ofa trade within 
the meaning of the Act of Parliament. In 
the first place, I think there isa broad 
distinction between trading with a country 
and carrying ona trade within a country. 
Many merchants and manufacturers export 
their goods to all parts of the world, yet I 
do not suppose any one would dream of 
saying that they exercise or carry on their 
trade in every country in which their goods 
find customers.” 


But that again was a case where at most 
the foreign merchant canvassed for orders 
through agents in the United Kingdom, 
but all contracts for sale and all deliveries 
were made abroad. In saying this I appre- 
ciate the distinction pointed out in Rogers 
Pratt Shellae Co. v. Secretary of State for 
India (3) in commenting on Secretary to 
the Board of Revenue, Income Tax, Madras 
v. Madras Export Co (4) that the basis of 
this taxation is different in India from 
England. In India it is on income “accruing 
or arising or received in British India” 
or deemed so to be[see Secretary to the 
Commissioner Salt Abkari and Separate 
Revenues, Madras v. Ramanathan Chetty (5)| 
In: England it is mainly on a trade or 
business carried on there, supplemented 
(inter alia) by General Rules 5,6 and 
with reference to the agents of non-re- 
sidents. But the first two cases I have 


(1) (1922) 1 A. O. 417; 127 L. T. 68; 8 Tax. Oas. 193; 
66 S. J. 349; 38 T. L. R. 421; affirmed on Appeal (1921) 
3 K. B. 583; 37 T. L. R. 949. 

(2) (1896) A. o sane L. J. Q. B. 410; 74 L. T. 435; 

4 W. R. 561; 60 J. P. 692. 
i (3) 83 Ind. Cas. 273; 52 O.1; 40 O. L. J.110; 28 O. 
W. N. 1074; A. I. R, 1925 Cal. 34. 

(4) 7t Ind. Cas, 756; 46 M. 360; 17 L, W. 161; 44 
M. L. J. 290; A. I. R. 1923 Mad. 422; 32 M. L. T. 37. 

(5) 53 Ind. Cas. 976; 43 M. 75 at pp. 81, 82: (1919) 
M. W. N. 826; 10 L. W.570; 37 M.L. J. 663; 28 M. L. 
T. 447 (E. B). - 
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cited are nevertheless useful on the 
limited point as to the meaning in s. 10 
of carrying on buéiness. 

Whether on my above finding the 
Hongkong Company could be assessed 
directly under ss. 3 and 4 it is un- 
necessary to decide. The assessees here 
are the Bombay Oompany and not the 
Hongkong Company. But I may note in 
passing that under the recent decision 
of ‘the House of Lords in Whitney v. 
Commissioners of Inland Revenue (6) it 
has been held that a valid notice may 
be sent to a foreigner by registered post 
requiring him to make a return, and 
that on failure to do so he may be 
- properly assessed by the Inland Revenue 
Oommissioners under the English Income 
Tax Act. As to whether that decision 
would apply to our Indian Income Tax 
Act I say nothing. 

I now turn to the second question, 
and this is the one which involves -the 
real difficulty in the case. As to this, 
there are at least two competing views 
arising on the true operation of ss. 40 
42 and 43, Are they to beread together, 
as was held with reference to the sections 
in the 1918 Act corresponding to es, 40 
and 43 in the 1922 Act by the majority 
of Judges in the Imperial Tobacco 
Company of India v. Secretary of State 
for India (7) or are they to be read 
disjunctively, as was held in the dissenting 
judgment of Mr. Justice Ghose? The 
practical difficulty is this. All three 
_ sections deal with the agents of non- 

residents, but 8. 40, the primary section, 
necessitates the agent in question “ being 
in receipton behalf of” the non-resident of 
the income sought to be charged, Section 
42, however, makes no express reference to 
the agent being in receipt of the income. 

We have heard - full arguments on 
this point, and in the result I respectfully 
agree with the judgments of Mr. Justice 
Woodroffe and. Mr. Justice Greaves so 
far as they are applicable, and would 
hold that these sections should be read 
jointly and not disjunctively. I will 
assume for the moment that any person 
whe is deemed to be an agent within 
the meaning of s. 43 is also an agent 
for the purposes of s. 40. Stopping 
there, it is I think, clear that such agent, 


(6) (1926) A. O. 37; 95 L.J. K.B. 165; 134 L. T. 98; 
10 Tax. Cas. 88; 42 T. L. R. 58. 

(7) 67 Ind. Cas. 902; 49 0.721; 26 O. W.N 745; A.L 
R. 1922 Cal, 454; 87 O, L. J. 257. 
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so far as s. 40 is concerned, must be in 
receipt on behalf of the non-resident of 
the income in question. Then in the view 
which I take s. 42 is directed to extending 
or explaining the profits of a non-resident’ 
mentioned in s.40,s0 as to make it clear 
that they include “all profits or gains 
accruing or arising to ‘ the non-resident’ 
whether directly or indirectly through or 
from any business connection or property 
in British India”. 

So, too,s. 42 (2) contains certain pro- 
visions for assessing the profits of a non- 
resident foreign subject on a true basis 
where the Commissioner has reason to 
believe that owing to the course of 
business arranged between the resident 
and the non-resident, “the business done 
by the resident in pursuance of his connec- 
tion. with the non-resident produces to 
the- resident either no profits or less than 
the ordinary profits which might be 
expected to arise in that business", 

Next if one turns to s. 43 there the 
word ‘agent’ ins, 40 isin effect extended 
to include ‘‘any person employed by or 
on behalf of a person residing out of 
Birtish India, or having any business 
connection with such person, or through 
whom such person is in the receipt of 
any income, profits or gains’, provided the 
Income Tax Officer has sereved on the 
resident a notice to that effect, and the 
resident has been given an opportunity 
of being heard as to his alleged liability. 
I may here notice that if these conditions 
are fulfilled then the resident is to be 
deemed to be the agent of the non-resident 
“for all the purposes of this Act’. Accord- 
ingly I think it clear that the word 
“agent” ina s.40 will include what I may 
call this statutory agent in s, 43. 

My interpretation of the three sections 
will accordingly involve this that while 
in s. 40 the term “agent” is extended 
by s. 43, and “income, profits or gains” 
are extended by s. 42, yet the condition 
that such agent should be “in receipt 
on behalf of” the non-resident of the in- 
come in question still remains. If, on 
the other hand, a contrary construction 
bs adopted, then one gets this result 
that an ordinary and undisputed business 
agent cannot be made liable under s. 40 
unless he is in the receipt of inccme, 
but that on the other hand, a statutory 
agent under s. 43 is to be made liable 
under s. 42, as an assesses, although 
he may not have anyincomeon behalf of 
the non-resident, 
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This seems to me to be a startling con- 
clusion to arrive at. It is one thing to 
make @ man liable for a non-resident, if he 
is inthe receipt of income on behalf of 
such non-resident. But it is quite another 
thing to make him liableif he has no such 
income out of which to pay the tax ‘in 
question. In thisconnection Imay draw 
attention to s. 18 of the Act as regards 
deductions. The loans in the present case 
do.not fall within that section. Conse- 
quently, there is no power of deduction in 
the Bombay Company when it pays the 
interest due on the loans. On the contrary, 
s. 19 provides that in all cases other than 
those mentioned in s. 18, “the tax shall be 
payable by the assessee direct.” 

The case then for the Orown, even when 
put atits highest, is, I think, one where in 
effect it is sought to impose a new liability 
on residents which did not previously exist, 
namely, as statutory agents under ss, 43 
and 42 as opposed to agents in the ordinary 
meaning of that term, and that there is a 
serious doubt as to whether s. 42 isintended 
to impose a personal liability on any alleged 
agent who isnot in the receipt of income 
on behalf of the non-resident. Indeed. as 
I have already stated, the majority of "the 
learned J udges in Imperial Tobacoo Com- 
pany -of India v. Secretary of State for 
India (7) have already held expressly that 
ss. 3L and 34 in the1918 Act corresponding to 
ss. 40 and 43 in the present Act must be 
read jointly and consequently that receipt 
of income is necessary by a statutory agent 
under s. 34. I should also infer that those 
learned J udges considered that the old 
s. 33 Corresponding to the presents. 42 put 
the Crown inno better position, I appre- 
ciate that since the 1918 Act the words “or 
property” have been added to s. 33 and the 
definition of “agent” in s. 34 has been 
somewhat extended. But that does not. I 
think, affect the main ground of the deci- 
sion which was that the agent in question 
must be in the receipt of income on behalf 
of the non-resident. I also appreciate that 
the specific questions then submitted to 
the Court had reference (i) to s. 34, and (it) 
tothe propriety of the assessment generally. 
(See page 7224), On the-other hand, in 
his dissenting judgment Mr. Justice Ghose 
saysat page 726*: “Then comes s. 33, sub- 
8. (1) of which has an important bearing on 

„the present question.” Soit is clear that 
the effect of s. 33 was fully before the 
Court. Indeed Mr. Justice Ghose held that 
s. 34 ought to be read witha. 33 rather than 

*Pages of 49 O,— [Hd], ep aa, 
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with s. 31, and that as the receipt of income 
was not mentioned ins. 33, the assessee 
was liable. 7 

Under the above circumstances I am of 
opinion that the general principles referr- 
ed to by Lord Buckmasterin Greenwood v. 
Smidth & Co (1) may fairly be called-in-aid. 
He says (page 423*):— 

“It is, I think, important to remember 
the rule, which the Courts ought to obey, 
that, where itis desired to impose a new 
burden by way of taxation, it is essential 
that this intention should bestated in plain 
terms. The Oourts cannot assent to the 
view thatif a section in a taxing Statute 
is of doubtful and ambiguous meaning, it 
is possible out of that ambiguity to extract. 
anewand added obligation not formerly 
cast upon the tax payer. Sub-s. 2 here is at 
the best a sub-section of an extremely 
doubtful character....... iM 

And if in the present case it be said that 
the construction which I would adopt 
would lead to some redundancy, the obser- 
vations of Lord Sterndale inthe same case 
in the Court of Appeal reported as Green. 
wood v. Smidth & Co. (1) would seem tobe 
in point. He says (pages 591-92T);— 

“and if would be very strange if 
another sub-section of the same section 
imposed an entirely new charge not within 
theschedule at all. Lagree with Rowlatt, J. 
that sucha thing, if intended, should be 
carried out with the greatest clearness, and 
that if a reasonable meaning can be given 
to the sub-section without producing that 
effect such a meaning should be given. 
...Redundancy however is not unknown in 
legislation. I think it is better to impute 
such redundaney than to hold that such an 
important alteration has been made in the 
basis of taxation as the abolition of the con- 
dition of exercise of trade within the 
United Kingdom before a person not there 
resident can be taxed. To take the latter 
course would, I think, be to violate the 
well-known canon of construction of taxing 
Acts, that no oneisto be taxed except by 
express words.” 

That, then, being my view of the con- 
struction of the Act, was the Bombay Oom- 
pany “in reciept on behalf of” the Hong- 
kong Company of any income, profits or 
gains chargeable under the Act? In my 
opinion they werenot. Itis not suggested 
that they were agents in the ordinary sense 
of that word for the Hongkong Company. 
At most they were agents within the ex- 

*Page of (1922) LA. O—[Bd.] 
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tended meaning given to that word by 
8.43, But in my judgment they never were 
in receipt of any interest on the loans on 
behalf of the Hongkong Company. On the 
contrary, it was their duty te pay that 
interest and not in any way to receive it. 
On the facts before us they had indeed no 
‘power to give a receipt, nor were they in 
any sense the trustees of the interest which 
was due from them. 
_ So farthen as I can see, the relations 
between them were that of a debtor and 
creditor. As regards payment, for instance, 
the course of business as examplified in 
Ex.J shows that the debtor in Bombay 
instructed his Bankers in Bombay to debit 
his Bombay account and credit his Shan- 
ghai account with the amount requisite to 
pay the interest,and that then there follow- 
ed a direction to the Shanghai branch of his 
Bombay Bankers to’ credit that money in 
Shanghai to the Hongkong Oompany. 
This is mere -payment of interest and 
nothing else. There is no receipt bythe 
Bombay Company.’ 

In bis dissenting judgment in Imperial 
Tobacoo Company of India v. Secretary of 
State for India (7) Mr. Justice Ghose states 
(page 727*) that, it “would be to support an 
anomaly that a person receiving his income 
through an agent in this country would be 
assessed, but if he asks his debtor to remit 
the income direct to him he would escape 
liability to pay the tax,a thing which this 
section was intended tọ remove.” With all 
respect there seems tomea vast difference 
between the relations of mere debtor and 
creditor, and those of principal and agent. 
Noram I prepared to concede that the 
Hongkong Company would necessarily 
escape assessment on my construction of 
the Act. On the contrary, as I have al- 
ready pointed out, it may be that they 
could be assessed directly under es. 3 and 
4 after notice served on them by registered 
post. 

I may here mention one further 
by Counsel for the Bombay Company. He 
said that on the hypothesis that the Hong- 
kong Oompany were carrying on business 
within British India -and earning profits 
there on that business, they would be direct- 
ly liable under s. 4, and consequently it 
would be unnecessary to invoke s. 42, for 
the income thereby earned would be the 
income actually arising and not income 
“deemed to arise” within British India 
Consequently he argued that if once an 
found the principal directly liable, you 

PaB oE na) 


EOMBAY TRUST CORPORATION. 113 I. O. 1928 


could not also fix an alleged agent with 
the same liability. It is unnecessary to 
decide that point because, as | have already 
indicated, my decision on the true construc- 
tion of ss.40and 42is in his favour. But 
as at present advised I am disposed to think 
that in the case of a non-resident the 
Crown may pursue whichever remedy they 
prefer. I would, accordingly, respectfully 
agree with the decision of Sir John Wallis 
to that effect in Deputy Commissioner and 
Secretary to the Chief Commissioner of 
Income-Tax Madrasv. Bhanjee Ramjee &Co,, 
(8) which was cited to usin the Remington 
Typewriter case {Commisssioner of 
Income-Tax Bombay v. Remington Type- 
writer Co., (9); heard next after this one. I 
of. course appreciate that ss. 3 and 4 are 
the main charging sections. On the other 
hand, todetermine what income 18 to be 
charged in certain cases one has to turn to 
ss, 40 to 43, 

So, too, my above finding on the true 
construction of ss. 40 and 42 renders it 
unnecessary for me to determine whether 
there was a “business connection” between 
the Hongkong Company and the Bombay 
Company witbin the meaning of 8. 43, Or 
whether within the meaning of that sec- 
tion the Bombay Company was a person 
“through whom” the Hongkong Company 
was in receipt of the income. For the 
purposes of my main decision, I have been 
content to assume that the Bombay Oom- 
panyis to be deemed to be an agent with- 
in the meaning of s. 43. But as full argu- 
ments were addressed to us on the point, I 
may state that on the facts of the present 
case I would hold that the Bombay, Com- 
pany had a business connection with the 
Hongkong Company. Ido not propose, to 
define the words “business connection as 
used in ss. 42and 43. For the.purposes of 
the present case it is unnecessary to do so. 
On the other hand, Iam not prepared to 
accede to the arguments presented to us 
by Counsel for the Bombay Company to 
the effect that you must confine the expres- 
sion “business connection” to a connection 
in the business of a resident person which 
gives rise to a pecunialy interest in the 
assets of that business, a8, €. 9 9 share in 
the profits. But the facts here are most 
exceptional. We are dealing in enormous 
figures, and substantially the Bombay 
Company was being financed to the extent. 


(8) 64 Ind. Gas. 239; 44 wees ‘i L. W. 75; 41 M. I. 
J. 191; (1921) M. W. N. 531 (5. B.). 
$9) iis Ind. Cas. 602 Infra; 30 Bom. L. R. 1190; A 
J. R. 1928 Bom, 465; 52 B. 726. 
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Of fifteen or sixteen times its paid-up 
Capital by afairy god mother in theshape 
of the Hongkong Oompany who was prepat- 
ed ‘to lend them almost 
sums at 53 per cent. interest without 
security, and in its turn the Hongkong 
Oompany was risking double the amount of 


its paid-up capital and all its available 


deposits. . 

Under those circumstances it seems to 
me that there was a strong business con- 
nection between the two Companies. The 


business interests of the Hongkong Com-. 


pany were practically entirely wound up in 
the business welfare of the Bombay 
Company. The failure of the latter would 
have involved the ruin of the former. 
Oonsequenily, I need say nothing as to the 
fact that behind these strong financial ties 
there was the family house of E. D. Sassoon 
& Company Limited as the banker inter- 
mediary. Nor need I in any way lay stress 
on such family connections as there might 
be between the various share-holders or 
Directors of the three companies, The 
case can be decided quite apart from 
that, and I have dealt with it on that 
basis. y 

As regards the further question as to 
whether in any event the Bombay Company 


wasa person through whom the Hongkong 
Company wasin the receipt of income, I. 


am inclined to think that the 

“through” should not be constraéd- pe 
meaning “from.” In other words, 1 do not 
think that that seetion was intended to 
include any person who might have to 
transmit moneys toa non-resident, whether 
or no he knew that such moneys represented 


the income, profits or gains of the non-. 


resident. 

È I may add that as regards the decision 
in Imperial Tobacco Company's case (7) to 
the effect that the agent charged must be in 
receipt of income, there has been no 
subsequent alteration made in ss. 40 to 43 
on that point, apart from the addition of 
the words “or property” in s. 42, and the 
alteration I hava already referred to in 
s. 43. But, on the other hand, as. 57 and 58 
have been amended so as to necessitate the 
deduction of super-tax as well as income- 
tax on dividends. That, however, is 
another point. Up to now the Legislature 
has not altered the general construction 
‘which the majority of the Judges in 
Imperial Tobacco Company's case (7) placed 
on 68,31 and 34 of the 1918 Act. {t has 
met the finding in that case that the 
company was not in receipt ofits dividends 
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on behalf of its share-holders, and con- 
sequently not within s. 31, by extending 
the section for compulsory deduction for tax 
from such dividends. 

As regards the meaningof the word “ pro- 


perty” in s. 42, I think there is much force, 


in the contention of Oounsel for the 
Bombay Company that it must be confined 
to the heading “ property " in ss. 6 (iii) and 
9, and would, therefore, be limited to 
immoveable property. But this point also 
it is unnecessary to decide in the present 
case, 

In the result, then, I would answer the 
questions submitted to us as follows :— 

1, Yes, from a business connection. But 
it also arises directly under s. 4 (1) and s. 6 
(iv) or (vi). 

. Yes. 

3. and 4. No, because the §Bombay 
Company is not in receipt of any such 
interest on behalf of the Hongkong Company 
as required by s. 40. 

5. The relation between the two 
companies was that of borrower and lender, 
but having regard to s.48, the Bombay 
Company though deemed to bean agent of 
the Hongkong Company for the purposes of 
as, 40 and 42 should not be assessed as they 
were not in receipt of income. (See answer 
to questions Nos. 3 and 4). 

As regards costs, I would direct the 
costs of the Bombay Company to 
be paid by the Commissioner, such costs 
tobe taxed by the Taxing Master, Original 
Side, as on the Original Side scale. 

Kemp, J.—The main question for our 
consideration in this reference is whether 
a Corporation called the Bombay Trust 
Corporation carrying on business in 
Bombay is properly assessed under ss, 42 
(1) and 43 of the Indian Income-Tax Act (XI 
of 1922) as the agent of another Corporation 
called the Hongkong Trust Oorporation 
carrying on business in Hongkong in 
respect of the income alleged to accrue to 
the latter in Bombay. The facts giving 
rise to this reference are as follows. The 
Bombay Trust Corporation was registered 
in Bombay on September 8, 1920; the 
Hongkong Trust Corporation was register- 
ed ab Hongkong on July 6, 1921. The 
paid-up capital of the Hongkong Trust 
Corporation amounted to eight crores of 
rupe2s and it had at its disp. sel about 
seven or eight crores more of caeh deposits 
received from all sources. It wss formed 
as a limited company and by its memorand- 
um of association it was empowered to 
carry on the business of bankers and 
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financiers, advancing, depositing or lending 
money and doing this business at Hong- 
kong orin any part of the world. In fact 
its activities were confined to Bombay and 
to lending money to the Bombay Trust 
Corporation. The Bombay Trust Oorpora- 


tion was a private limited company and by. 


its Memorandum and Articles of Associa- 
tion its objects are stated, inter alia, to be 
to carry on business as capitalists and 
financiers, lending money and executing 
all kinds of financial operations. There 
was undoubtedly an intimate connection 
between the Bomhay Trust Corporation and 
the Hongkong Trust Corporation, The 
Hongkong Trust Corporation, as I have 
«said, practically confined all its activities to 
its money-lending business with the 
Bombay Trust Corporation in Bombay and 
lent the whole of the fifteen or sixteen 
crores constituting its paid-up capital and 
cash deposits te the Bombay Trust 
Corporation from time to time at 

per ‘cent interest. 
accruing due was remitted by the Bombay 
Trust Corporation through its Bankers 


Messrs. E. D. Sassoon & Company, Bombay,. 


to the Shanghai branch of the same banker 
which kept aa account of the Hongkong 
Trust Corportion. On the profits and in- 
come accruing to the Hongkong Trust 
Corporation from this money lending 
business for the years ending March 31, 1925, 
and March 31, 1926, the Commissioner has 
assessed the Bombay Trust Corporation 
under ss, 42(1) and 43 of the Indian Income 
Tax Act X1of1922.as agents of the Hong- 
kong Trust Corporation to income-tax and 


super-tax for the financial years 1925-1926- 


and 1926-1927. 


The amount involved is large, the income- 
tax for 1925 1926 amounting to Rs. 4,92,821 
and super-tax Rs. 3,929,096 and for 1926- 
1927 income-tax Rs, 5,38,510 and super tax 
Rs. 3,55,882. The total, therefore, for the 
two years amounts to Rs. 18,749,321. At the 
request of the assessee the Commissioner 
referred certain questions for our opinion 
under s. 66 (2) of the Indian Income Tax 
Act XI of 1922. Those questions arestated 
in para. 7 of the Commissioner's 
reference. He was of opinion that the 
interest received by the Hongkong Trust 
Corporation were profits or gains accruing 
through a business connection or property 
in British India under s.42 (1) of the Act 
and he was further of opinion that the 
Bombay Trust Corporation could be treated 
2s the agent of the Hongkong Trust Corpora- 


The interest 
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tion under ss. 42 (1) and 43 in respect of 
such interest. 

The first point for consideration is 
whether the income or profit accruing to 
the Hongkong Trust Corporation arose 
from a business carried on by it in Bombay 
and it seems to me clear thatitdid. The 
correspondence shows that the procedure 
adopted in lending these moneys was for 
the Hongkong Trust Corporation to make 
an offer from Hongkong to the Bombay 
Trust Corporation in Bombay to lend- a 
sum of money. The Bombay Trust Cor- œ 
poration accepted the offer in Bombay and 
the contract, therefore, was made in Bombay. 
The business between the two companies 
formed a series of contracts from time to 
time and thus the whole of this money- 
lending business was done in Bombay and 
the interest accrued here although it was 
remitted through Messrs. E. D. Sassoon & 
Compary on bebalf of the Bombay Trust 
Corporation to Ohina. I think it is clear 
this business was done in Bombay and that 
the income from it accrued to the Hongkong 
Corporation in Bombay. ae 

Another question, however, arises in 
considering what meaning is to be given 
to the words “business connection” in ås. 42 
(1) and 43. The Sassoon family were in- 
terested very largely in both the Bombay 
and the Hongkcng Trust Corporations as 
well as in the firm of E. D. Sassoon & 
Company, whose Bombay office is in the 
same building as the Bombay Trust Cor- 
poration, through whom the moneys and 
the interest were remitted from timé to 
time. There can be little doubt that 
although the Hongkong Trust Corporation 
and the Bombay Trust Corporation were 
separate legal entities, there was that 
intimate connection between them as 
shown by their dealings which shows that 
the Hongkong Trust Corporation was form- 
ed practically for the purposeof lending all 
its available cash to the Bombay Trust 
Corporation and the intermediary between 
the two Corporations were the Bankers 
E. D. Sassoon & Company. The Hongkong 
Corporation lent all its paid-up capital and 
cash deposits apparently without security 
to the Bombay Company, Such a connec- 
tion between the Hongkong Trust Corpora- 
tion and the Bombay Trust Corporation 
would, Ithink, generally be regarded as a 
“business connection” and, therefore, the, 
interest paid by the Bombay Trust Corpora- 
tion were profits or gains accruing to the 
Hongkong Trust Corporation in British 
India. In this view of the question if the 
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decision in Whitney v, Commissioners of 
Inland Revenue (6) is applicable to our 
Act the Hongkong Trust Corporation itself 
can be reached by a notice to make 8 
return and be assessed on failure to do 
soin respect of this business done by it in 
Bombay. 

But the ‘further question arises whether 
the Bombay Trust Corporation are the 
proper persons who can be assessed as the 
agents, under as. 42 (1) and 43, of the 
Hongkong Trust Corporation. In Imperial 
Tobacco Company of India v. Secretary of 
State for India (7) the majority of the Oourt 
(Woodroffe and Greaves, JJ.,) held that 
ss. 41 and 43 were tobe read together and 
that, therefore, the statutory agent created 
by s. 43 must be one whois in receipt of 
the income, etc. on behalf of the non-resident. 
That case was decided in January, 1922, 
prior to the coming into force of the present 
Act in March, 1922. The present Act has 
added the words in s. 43 “or through whom 
such person isin the receipt of any income, 
profits or gains”, and it is toy be noted, as 
the learned Chief Justice has pointed out, 
that the Legislature, had it wished to 
disagree with the decision in Imperial 
Tobacco Company's case (7) had the 
opportunity in the present Act of clearly 
indicating that s. 43 was not intended to 
be read with s. 41 as extending the mean- 
ing of the word ‘agent’ only. Oa the other 
hand, Act XI of 1922 was probably introduc- 
ed prior to January, 1922, and it isof course 


quite possible that the decision in [imperial ` 


Tobacco Company's case (7) was not then 
brought to the notice of the framers of the 
present Act. 
“Now, as to the case of non-residents we 
have ss. 40 to 43 of the Act. Section 40 
says tax shall be levied and recovered from 
his agent who is in receipt on his behalf 
of any income, profits or gains chargeable 
under the Act, Section 4 (1) applies the Act 
to all income, profits and gains accruing or 
arising in British India. Also by it the 
Act may lay down that other income, 
profits and gains shall be regarded as 
accruing orarising in British India. 

Here the profits or gainsclearly accrued 
. in British India and are, therefore, taxable, 
But assurance is made doubly sure by 
. 8. 42 (|) which states that profits or gains 
accruing or arising to the non resident 
from a business connection in British 
India shall ba deemed tobe income aceru- 
ing or arising in British India and here 
I have held there is such a business 
connection. 
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Oan it be successfully contended that 
in respect of income coming under both 
the descriptions of acerming in British 
India and deemed to accrue in British 
India under s. 4 the agent liable to 
assessment for such income was intended 
to be vested with a different authority ? 
J think not. I think that agent in s. 42 
(1) must mean agent inreceipt of income 
on behalf of the non-resident asin s. 40, 
The income in s. 40 includes the income 
in s. 42 (1). Otherwise we have a con- 
tradiction as to the agent to be assessed, 

Then s. 43 creates a statutory agent, 
Tt does not substitute such agent for an 
agent in receipt of income on the non- 
resident's behalf. It says certain persons 
may be agents. They are :— 

(1) an employee, 

(2) one having a business connection 
with the non-resident, and 

(3) one through whom the non-resident 
receives the income or, it may be, one 
whose possession of the income is the 
constructive possession of the non resident. 

Neither construction of (3) matters here 
because the Bombay Trust Corporation 
are mere debtors and cannot, in my opinion, 
be regarded as fulfilling either descrip- 
tion. Ifthe Legislature had intended that 
the statutory agent should be the source 
of the income it should have said so in 
clear and unmistakable terms. 

Nor is the business connection here 
existing bétween the two Oorvorations such 
that the Bombay Trust Corporation can 
be regarded as a person in receipt of 
the income on the Hongkong Trust Cor- 
poration’s behalf. 

Any other construction of s. 43 would 
enable the Commissioner to serve any 
employee, who might not be in receipt 
of the income on the non-resident’s behalf, 
so as to constitute him an assessee under 
the Act. This would be inequitable and 
can hardly have been intended and at 


. any rate any such liability should be express- 


ed in clear and unambiguous terms. Having 
regard to the loose drafting ofss. 40,42 (1) 
and 43, E decline to hold it has this effect, 

Farther, lagree with respect with what 
the Chief Justice has pointed out in his 
judgment which I have had the advantage 
of perusing. If in this case there is no 
power of deduction under the Act the 
tax is payable by the assessee direct. 

I agree with respect with the Chief 
Justice as to the answers to the questions 
submitted for our opinion, 

4. Answered accordingly, 


602 


BOMBAY HIGH COURT. 
Orvis Rergrenoe No. 19 or 1927. 
March 20, 1928. 

Present :—-Sir Amberson Marten, Kr., 
Ohief Justice, and Mr. Justice Kemp.. 
Tae COMMISSIONER or INCOME- 
TAX, BOMBAY-—Rernaze 
versus 
Tut REMINGTON TYPEWRITER 
COMPANY (BOMBAY), Limutrgp 
—ASSESSEES. 

Income Tax Act (XI of 1922), ss. 4, 6, 10,40, 42, 
48, 62—Non-resident principal—Agent’s liability to 
income-tax—Conditions—Receipt af profits on behalf 
of principal, necessity of-—Construction of ss. 40, 42, 48 
—Liability te super-iax—‘Business eonnection’—Re- 

ference—Duty of Commissioner to find facts. 

To make an agent of a non-resident chargeable 
with income-tax on the income of the latter, under 
s. 42 of the Income Tax Act, the agent must be in 
receipt of the income in question on behalf of the 
non-resident. [p. 604, col. 2; p. 605, col. 1.] 

Sections 40, 42 and 43 of the Income Tax Act must 
be read together, Section 42 only explains or extends 
the meaning of profits or gains ins.40; s. 43 ex- 
plains the meaning to be given to the word ‘agent’ 
in s. 40 and elsewhere inthe Act; but the necessity 
imposed by s.40 of the agent in question being ‘in 
receipt on behalf of’ the non-resident of the profits 
chargeable under the Act applies also to s, 42. [p. 605, 
col. 1.) 


Imperial Tobacco Company of India v. Secretary of 
State for India (2), followed, 


The Remington Typewriter Company of America 
formed three limited Oompanies in India in Bombay, 
Calcutta and Madras for the sale of its typewriters, 
the shares of all these Companies were owned by 
the American Company and its nominees. Each of 
these was allowed a discount on the sales and the 


net profits were taken away by the American Oom- . 


pany in the shape of dividends on the shares. A 
manufacturer's profit was also made by the American 
Company in respect of the goods sold. The Bombay 
Oompany was assessed in respeet of the manufac- 
turer's profit made by the American Company and as 
agent it was assessed to super-tax on the dividends 
received by the American Company from the Madras, 
Bombay and Calcutta Companies : 


Held, that the Bombay Oompany,Ithough an agent 
of the American Company within the meaning of s. 43 
of the Act, could not be assessed to income-tax or 
super-tax under s.42(1) ofthe Act or otherwise in 
respect of any profits made by the American Gom- 
pany on the sale of its goods tothe Bombay Com- 
pany inasmuch as the Bombay Company was not 
in receipt on behalf of the American Company of 
the profits in question, as is requisite under s. 40; that 
for similar reasons the Bombay Company was not 
liable to be assessed to super-fax upon dividends 
paid to the American Gompany by the Calcutta 
Company or Madras Company: norupon dividends 
on its own shares paid by it tothe American Company 
and that super-tax upon dividends in the Bombay 
Company could be recovered by deduction by the 
principal officer of the Bombay Company under 
ss, 57 and 58 of the Act. [p. 609, col. 1.) 


Per Marten, C.J.—In making a reference under 
the Income Tax Act the Commissioner should state 
specially what facts are admitted or proved. Merely 
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quoting the submissions made by the parties is 
insufficient. [p. 607, col. 1. 

Itis the duty of the Commissioner to state the 
relevant facts which have been proved or admitted 
before the Assistant Commissioner, apart from any 
limited right of appeal under s. 32, or any review 
by the Commissioner himself under s. 33, or to any 
rectification ofa mistake under 5.35. He cannot 
make any mis-statements and if he does so they are 
not binding on the High Court, [p. 608, cols. 1 & 2} 


Reference made by the Commissioner of 
Income-Tax, Bombay. 

FAOTS.—The Remington Typewriter Com- 
pany of New York is a Company incor- 
porated in the United States of America 
and doing business as manufacturers and 
sellers of the well-known Remington Type- 
writers and accessories for the same. It 
has formed in India three limited Oom- 
panies as under :— 

(1)_ TheRemington Typewriter Oo. (Bom- 
bay) Limited. 

(2) The Remington Typewriter Company 
(Madras) Limited. 

(3) The Remington Typewriter Company 
(India) Limited. 

All the shares in these Companies are 
held by it excepting three shares of Rs. 10 
each which are held by its nominees who 
appear to be its employees in India. 
Thus the Remington Typewriter Company 
(Bombay) Limited has a capital of six 
lacs divided into 60,000 shares of Rs. 10 
each and the New York Company holds 
all of them excepting three which are 
held by its employees. Two of these 
three share-holders are Mr. F. J. Hull 
who is styled the Managing Director for 
all the three Indian Companies, and Mr. 
Z. Haque who is said to be his Secre- 
tary. The third share is in the name of 
the local manager who is styled a Director. 
Messrs. Hull and Haque are also two of 
the three share-holders in the other two 
Indian Companies too, the third share- 
holder being the local manager for Madras 
or Bengal as the case may be. 

The assessee looks to the business 
of selling Remington Typewriters and 
goods in the Bombay Presidency, Central 
Provinces, and certain other adjoining 
portions of India. The Remington Type- 
writer Company (Madras) Limited looks 
to this business in the Madras Presidency 
including Mysore and other adjoining parts 
of India. The Remington Typewriter Com- 
pany (India, Limited looks to the busi- 
ness in B.ngal and the remaining parts» 
of India. 

It is alleged that there is no trade 
agreement between the New York Com- 
pany and any of the above three Indian 
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Companies but that each of the latter is 
allowed a forty per cent. discount on all 
goods sent to it for sale. The net profit 
earned by each of these Companies is 
finally carried away by the New York 
Company in the shape of dividends paid 
to itas a share- holder. 

It is not necessary for the purpose 
of this reference to state at length the 
history of the formation of the above Com- 
panies, Suffice to say that in December, 
1921, the New York Company formed a 
limited Company in Bombay calling it 
the Remington Typewriter Company (Bom- 
bay) Limited (the assesses) and by an 
agreement dated 18th January, 1922, (Ex. 
A), sold to it the business of selling 
Remington Typewriters and goods in the 
Bombay Presidency and certain adjoining 
parts for a sum of Rs. 6,00,000 payable 
in shares of this Oompany. Thus the 
Bombay Company (the asdessee) came into 
existence with a capital of six lacs, divided 
into 60,000 shares of Rs. 10 each which 
were all issued to the: New York Oom- 
pany which transferred three of them to 
its nominees, viz., its employees as stated 
above. A copy of the memorandum and 
Articles of Association of this Company 
accompanies as Ex. B. From Kx. A, it 
will be seen that Mr. F. J. Hull has 
signed it both for the New York Com- 
pany as well as for the assessee. The 
Madras Company came into existence under 
exactly similar circumstances. As regards 
the Remington Typewriter Company (India) 
Limited, it came into existence in 1914 
taking over theIndian business from the 
Remington Typewriter Company (England) 
Limited and allotting 9,996 out of its 10,000 
shares of Rs. 10 each to the New York 
Company as nominee of the English Com- 
pany. It too belonged, of course, wholly 
to the New York Company. It carried 
on its business in the whole of India 
up to the end of the year 1921 when 
the New York Company purchased from 
it as per agreement dated 12th December, 
1921, (Ex. ©), the Bombay and Madras 
businesses and sold themto the Bombay 
and Madras Companies as stated above 
leaving the Bengal and the rest of India 
to the India Company. All these purchase 
and sale agreements in reality appear to 
be mere paper transactions, the purchaser 
and seller being one and thesame party, 
viz., the New York Oompany which always 
was and continued to be the sole owner 
of the total Indian business whether under 
the style of the original Remington Type- 
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writer Company (England) Limited or the 
all-India Oompany or the three Companies 
now in existence. . - 

Finding that tha whole of the Indian 
business in reality belonged to the New 
YorkOompany,the Senior Income Tax Officer 
taxed it on the profits of all the Oom- 
panies combined plus five per cent, in 
addition on sales on account of profit 
made in Bombay by the New York Com- 
pany but not included in the profit shown 
by the three Indian Companies. He 
took it that the purchase price at which 
the local Companies were made to purchase 
the, Remington goodsfrom the New York 
Oompany was fictitious and not the actual 
cost of it. Thus, if a typewriter were 
shown as sold by the assesses for Rs. 300 
making a profit of Rs. 100 the alleged 
purchase price being Rs, 200, the Senior 
Income Tax Officer took it that the real 
cost to the New York Company was Rs, 190 
only and that, therefore, the actual profit 
earned by it was not Rs. 100 alone but 
that sum plus Rs. 10. The assesses was 
given an opportunity to prove by actual 
figures that this much extra profit did 
not accrue to the New York Company from 
sales in Bombay but it did not avail itself 
of it. As the New York Company was a 
non-resident Company, for the purposes of 
assessment, the Senior Income Tax Officer 
treated the assessee as its agent within the 
meaning of s. 43 of the Act and taxed it 
on the total income arrived at as above. 

Against the above assessments, the asses- 
see appealed to the Assistant Commissioner 
(Ex. D) saying that there was no business ` 
connection between it and the New York 
Company and that it was not its agemt and 
socould not be taxed as such. The Assist- 
ant Commissioner dismissed the appeal. 
He was of opinion that there csuld not ba 
a case in which there was closer business 
connection between two parties than in the 
present case and that not only was the 
assessee the agent of the New York Cəm- 
pany but that, as a matter of fact, the two 
were identically the same.” 

The ass3ssee applied to the Commissioner 
for making a reference to the High Court 
and the Oommissioner referred the follow- 
ing questions, to the High Court for opin- 
ion:— - 

“(1) Whether the profits of the Remington 
Typewriter Company of New York upon 
goods exported to British India are or can 
be held to be chargaable to income-tax and 
super-tax under s. 42 (1) of the Act or other- 
wise ? 
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(2) Whether super-tax upon dividends 
received by the Remington Typewriter 
‘Company. of New York from the Remington 
Typewriter Company (Bombay) Limited, 
the Remington Typewriter Company (India) 
Limited, and the Remington Typewriter 
Company (Madras) Limited, can under s. 42 
(1) of the Act or otherwise be charged 
against and collected from an agent? 

(3) Whether the Remington Typewriter 
Company (Bombay) Limited is or can be held 
to be the agent of the Remington Type- 
writer Oompany of New York under s. 43 
of the Act. i 

The opinion of the Commissioner on the 
questions referred was in the afirmative. 


Mr. Taraporewala (with him Mr. A. Kirke-. 


Smith Government Solicisor), for the Com- 
missioner, Income Tax. 

Mr. B. J. Desai (with him Messrs. Crawford 
Bayley &Co) , for the Remington Typewriter 
©ompany (Bombay) Ltd. 

JUDGMENT. | 

Marten, C. J.—In this income-tax 
reference the Remington Typewriter Oom- 
pany (Bombay) Limited, (whom I will call 
“the Bombay Company”), have been assess- 
ed under s, 42 (1) of the Indian Income 
Tax Act, 1922, as agents of the Remington 
Typewriter Company of New York, (whom 
I will call “the American Company "), for 
the years 1925-26 and 1926-27 in respect of 
profits alleged to have accrued or arisen 
to the American Company through their 
business connection with the Bombay Oom- 
pany, including alleged profits in connec- 
tion with the Remington Typewriter Oom- 
. pany (Madras) Limited, (whom I will call 
“the Madras Company ”), and the Reming- 
ton Typewriter Oompany (India) Limited, 
(whom I will call “the Calcutta Com- 


the Crown before the 
Income Tax Officer and the Assistant Oom- 
missioner appears to have been based on 
the view that the Bombay Company and 
the American Company were separate 
entities in substance as well as in law, but 
that the former was an agent for the latter 
within the meaning of s, 43 by reason of 
the close business connection between these 
two Companies, This will be found (inter 
alia) from the points of argument before the 
Assistant Commissioner and the, latter's 
judgment (Ex. E) following on the petition 
and grounds of appeal to the Assistant 
Commissioner of March 28, 1927, Ex. D. 
This order of the Assistant Commissioner 
could not be and was not appealed against 
to the Commissioner having regard to the 
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limited nature of the right of appeal given 
by s. 32 of the Act. And it is common 
ground that the Commissioner did not 
exercise his powers of review under s. 33, 
apart, it is said, from some slight correction 
made in certain figures. 

It would appear then that up to the 
conclusion of the proceedings before the 
Assistant Oommissioner, there was no 
suggestion that the Bombay Company was 
a mere alias for the American Company, 
or that in fact its business belonged to 
and was being carried on by the American 
Company. If there had been any such 
suggestion, then it would surely have 
occupied a prominent place inthe grounds 
of appeal Ex. D,and the points of argu- 
ment Annexure A, and the statement of 
Mr. Partridge, Annexure B to the order 
of the Assistant Commissioner, Ex.E. It 
would also have been dealt with in the 
latter’s judgment. 

Indeed it is on this basis, viz., that 
the two? Companies are separate in sub- 
stance and in law, that the three questions 
of lawsubmitted to us have been raised. 
Accordingly, in the first instance, 1 will 
proceed to deal with the case on that 
footing. That being so, we have to consider 
whether the Bombay Company has a 
business connection with the American 
Company and is consequently the agent 
of the American Company within the 
meaning of s.43 of the Act? And if so, 
whether the Bombay Company can be 
assessed under s. 42 in respect of the 
“profits or gains accruing or arising to the” 
American Company “whether directly 
or indirectly through or from” that “ busi- 
ness connection.” 


For the moment I will assume that the 
first point should be answered in the 
affirmative. Then the second point raises 
the same question of construction which 
we had to decide in the Hongkong 
Corporation case [Commissioner of In- 
come Tax v. Bombay Trust Corpora- 
tion Ltd. (1)] which was argued immedi- 
ately before the present case but in which 
we reserved judgment until we had heard 
the argumentsin the present case. We 
have now delivered judgment in the 
Hongkong Corporation case (1) and have 
held thatss.40, 42 and 43 ofthe Act must be 
read together; that s. 42 only explains or 
extends the meaning of profits or gains Ta 
B. 40, as does s. 43 the meaning to be 


(1) 113 Ind, Cas. 593; 30 Bom. L.R. 1172; A. L R, 
1928 Bom. 448; 52 B, 702, 
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given to the word “agent” in s, 40 and 
elsewhere in the Act, but that the neces- 
sity imposed by s. 40 of the agent in 
question being “ in receipt on behalf of” 
the non-resident of the profits chargeable 
under the Act applies also tos. 42. Shortly 
stated, then, we have held that to make an 
agent chargeable under s. 42 he must be 
in receipt of the income in question on 
behalf of the non-resident. That decision 
applies of course to the present case, the 
material facts of which are briefly as 
follows:— 

On December 19, 1921, the Bombay 
Oompany was incorporated in Bombay to 
take over the. Bombay business of the 
American Oompany. Its memorandum and 
Articles of Association are Ex, B. Then by 
an agreement of January 18, 1922, Ex. A, 
the American Company agreed to sell to 
the Bombay Company its goodwill in a 
defined territory (which included Bombay 
and certain other areas) and also its 
interest in any land in that territory, and 
all plant, machinery, patents, licenses, 
stock and utensils and all book debts and 
the benefit of pending contracts, and all 
cash and other property to which the 
American Oompany was entitled in the said 
territory. The purchase price payable by 
the Bombay Company was Rs. 60,00,000 
payable in fully paid shares. The Bombay 
Oompany was also to pay all the debts of 
the American Company inthe said terri- 
tory and to indemnify the latter against 
the same. The purchase was to take effect 
as from November 30, 1921, and was to be 
completed not later than J anuary 30, 1922. 

Tais agreement wag daly carried 
out, and accordingly in substance the 
whole of the share capital of the Bombay 
Oompany was allottsd to the American 
Oompany, or its nominees, and it is 
common ground that that share capital is 
now held by the American Oompany 
with the exception of one share held 
by Mr. Haque a Secretary, and one 
share held by Mr. F. J. Hull, and 
one share by Mr. O, H. Partridge, who are 
the two Directors of the Bombay Company 
under Art. 77 of the Articles of Associa- 
tion, Ex. B, . 

The Bombay ‘Oompany has ever since 
been carrying on business in the territory 
defined by the sale agreement. Its main 
business is the purchase and sale of the 
well-known Remington typewriters, Natural- 
ly for this purpose they purchase the 
machines from the manufacturers, the 
American Company: but some other goods 
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required for their business such ag 
typewriter paper they may purchase 
elsewhere. According to the evidence befors 
the Assistant Oommissioner and in par- 
ticular the statement of Mr. Partridge, the 
Bombay Company purchases these Reming- 
ton typewriters on the same terms on which 
they are sold to dealers in other parts of 
the world, viz., subject toa trade discount 
of forty per.cent. off the catalogue price to 
the public. There is nothing sinister in a 
discount of this nature, Itis a common 
incident of business with manufacturers. 
Before us Counsel for the Bombay Company 
went one step further, and said that in fact 
the goods purchased are paid for in New 
York, and that delivery is effected there, I 
do not, however, find that expressly stated 
by Mr. Partridge. It is, however, stated in 
para,5of the grounds of appeal, Ex. D 
that the Bombay Oompany buys at the 
American Oompany’s “regular export price 
as fixed for all dealers throughout the 
world... Ib pays in dollarsin New York for 
goodssupplied as invoiced and independent- 
ly of profits or loss on re-sale in India." 

I will nowsay a word as to the alleged pro- 
fits for which the Bombay Company has been 
assessed as agent. The American Company 
has, of course, received the dividends on the 
shares it holds in the Bombay Company. 
Income-tax has already been deducted on 
these dividends, and accordingly no question 
arises as regards the income tax on those 
dividends. But whatthe Orown alleges is 
that, apart from its profit by way of divit- 
ends in the Bombay Company, a manufac- 
turers profit, which has been assessed at 
five per cent. has also been made by the 
American Company in respect of the goods 
sold by it from time to time tothe Bombay 
Company. The Crownclaimsthat the Bombay 
Company as agent is liable to be assessed 
under s. 42 in respect of this manufacturer’s 
profit. Tne Crown farther claims that the 
Bombay Company as such agent is liable 
for super-tax not merely on the dividends 
on the Bombay shares, but also in respect of 
the dividends payable to the American 
Oompany in respect of its holdings in the 
Madras and Oalcutta Companies. 

Taking frat the manufacturer's profit of 
five per cent., the precise figure is not disput- 
ed. But as regards the liability of the Bombay 
Oompany to pay it, that is clearly concluded 
against the Orown by our decision in the 
Hongkong Corporation case (1). It was faint- 
ly suggested before us that the Bombay 
Company was in receipt of this manufac- 
turer's profits. But, inmyjudgment, that is 
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a hopeless ‘contention. A particular 
purchase price may well include a profit to 
the vendor, But it is the vendor who 
receives that profit and not the purchaser. 
Oonsequently, I would hold that in the 
- present case the Bombay Company was not 
in receipt on behalf of the American 
Company of this manufacturer’s profit of 
five per cent, and consequently cannot be 
assessed under s. 42 of the Act. 


As regards the alleged liability of 
the Bombay Company to super-tax in 
respect of the dividends on the shares of 
the Madras and Calcutta Companies, the 
case for the assessee is, if possible, even 
stronger. The Bombay Company has had 
nothing whatever to do directly or indirectly 
with any dividends on the shares of the 
Madras Company or the Oalcutta Company. 
Therefore, they have never been in receipt 
of them within the meaning of s. 40. But 
the present case shows the length to which 
it is sought by the Crown to push the 
alleged liabilities of a statutory agent 
under ss. 43 and 42, Further, as regards 
super-tax on dividends, it may be pointed 
out that under the amended ss. 57 and 58, 
the proper course is for the appropriate 
amount to be deducted by the principal 
officer of each Company concerned. This 
observation applies also to the dividends 
of the Bombay Company. It is true that 
the American Company is not a Company as 
defined by s.2 (6), and consequently must 
be assessed at an ad valorem rate and not at 
the flat rate of one anna payable by British 
Companies. But under the amended s8. 57 
and 58 the Income Tax Officer can call on 
the principal officer of the Company to 
deduct at the appropriate rate. So the 
exact rate should cause no difficulty. On 
the other hand, the Bombay Company itself 
cannot be assessed for this deduction. Its 
principal officer is the person liable under 
ss.57and 58. Nor in my judgment can 
the Bombay Company be made liable 
under ss. 4Qand 42, as I do not consider 
that itis in receipt of its dividends “on 
behalf of” its share-holders. Its duty is to 
pay these dividends, and not to receive them: 
and here I would respectfully follow the 
decision of Mr. Justice Woodroffe and Mr. 
Justice Greaves in Imperial Tobacco Com- 

any of India v. Secretary of State 
for India (2), which I have already dealt 
within my judgment in the Hongkong 


(2) 67 Ind. Oas. 902; 49 O. 721; 26 O. W. N. 745; A, 
L. R. 1922 Oal, 464; 37 O. L. J. 287. 
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Comporation case (1), Asregards the actual 
assessments in the present case we have 
had them putin evidence by consent as 
Exs. F and Œ tegether with the final 
notice of assessment of March 11, 1927, 
Exs. H, which contains tabular state- 
ments clarifying the demands made upon 
the assessee. 

On the basis then of the case befora” 
the Assistant Commissioner. I would hold 
that the questions submitted to us should 
in substance be answered in favour of the 
assesses and against the contentions of the 
Orown. Indeed, apart from the questions 


of construction of ss. 40, 42 and 
43, dealt with in the Hongkong Cor- 
poration case (1), Counsel for the 


Crown was prepared to concede that the 
assessments could not be supported except 
on a totally different ground which ` 
will now deal with. This was that the 
Bombay Company was a sham Company 
and a mere alias for the American Company 
and that amongst other things the sale 
effected by the agreement Ex. A was 
a fictitious transaction, and that in reali- 
ty the American Company was carrying 
on its own business in the name of the 
Bombay Oompany and that the Bombay 
Company was really a trustee of all its 
assets for the American Company. Ooun~- 
sel further claimed that these were findings 
of fact by the Commissioner, which were 
binding on us, and that on those findings 
the points of law submitted to us really 
did not arise or at any rate must be an- 
swered in favour of the Orown. 

Turning to theease submitted to us, it 
will be found that para. 2 is headed 
“Facts of the case”, and then follow cer- 
tain statements in paras. 2,3,4and5. Para- 
graph 6 purports to state the findings of the 
Income Tax Officer, and para. 7 the findings 
of the Assistant Commissioner on appeal 
to him. Paragraph 9 states the questions of 
law which the assessee wants to be 
decided, and then follows in paras. 11 to 
25 the opinion of the Oommissioner as 
required by s. 66 (2) of the Act. 

Now, undoubtedly in the opinion express- 
ed by the Commissioner in paras. LI to 
25 there are many statements made which, 
if accurate, would tend to bear out the 
contentions of Counsel forthe Orown, But 
whether those statements can be supported 
in law having regard to the warning given 
by Lord Justice Younger in Inland Re- 
venue Commissioners v. Sansom (3) and to ` 
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the general propositions of law which we 
referred to in In re Dinshaw Maneckjee Patit 
(4), I very much doubt. But the opin- 
ion of the Commissioner, however useful 
to us is not binding on us. It is the 
Statement of facts in paras, 2 to 8 with 
which we are more directly concerned. 
Now it would have been preferable if 
the Oommissioner had stated specifically 
what facts were admitted or proved, as 
is usually done in cases stated by the In- 
come-Tax Commissioners in England. We 
have already objected in other cases to mere 
quotations® of the submissions made by 
one side or the other. Any one party 
may submit anything. We want to have 
a definite finding whether that submission 
is correct having regard to the contentions 
of the other party. 

Accordingly, I would take exception to 
the manner in which para. 4 is stated, 
This Gourt does not want allegations. 
And in any event it is no allegation of 
the assessee that “goods” are “sent to it 
for sale.” This might imply tbat the 
goods were forwarded to it for sale as a 
commission agent whereas the case for 
the assessee is that it buys outright in 
New York like other dealers and that 
thereafter, the American Company is not 
concerned in any way with the goods. 

So, too, the statement in para. 7 that 
the Assistant Commissioner was of opia- 
ion that, as a matter of fact, the two 
(Oompanies) were identically the “same” 
is inaccurate, The nearest approach to 
that statement is the following finding by 
the Assistant Oormmissioner, viz. “It is 
hardly conceivable that there could be 
really a closer business connection than 
this between a non-resident and a resident. 
In fact they are hardly divisible, and the 
assessing officer as he has himself remarked 
could equally well have framed his as- 
sessment under s. 42 (2),” The Assistant 
Commissioner was here discussing the 
applicability ofs.43,andnot whether the 
sale Hx. A was fictitious. 


Turning next to para, 6 the Commissioner 
does not annex the original findings and 
order of the Income Tax Officer but says 
the latter found “that the whole of the 
Indian business in reality. belonged to 
the New York Company”, and that that 
officer “took it that the purchase price 
d which the local Companies were made 
to purchase the Remington goods from 


(4) 102 Ind. Oas. 49; 29 Bom. L, R. 447; 51 B. 372; 
A. LR, 1927 Bom. 371. 
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the New York Oompany was fictitious 
and not the actual cost o it.” As the 
Commissioner has referred to this alleged 
finding of the Income Tax Officer, we thought 
it proper to call for it. This was ob- 
jected to by the Orown but it was even- 
tually produced by our directions, and on 
production the document in question 
showed that the Income Tax Officer arrived 
at no such finding. On the contrary he 
found that “these transactions appear per- 
fectly straight-forward.” 


Indeed if the case for the Crown be- 
fore the Income Tax Officer had been that 
the Bombay Company was a fictitious 
Company and that the sales were all ficti- 
tious that would surely have found a 
place in the appeal to the Assistant Oom- 
missioner, Further, it would seem cer- 
tain that the Bombay Oompany would 
have raised a point of law for our deci- 
sion as to whether there was evidence 
which would entitle the Income Tax Author- 
ities inlaw to arrive at the conclusion 
that the agreement and transfers effected 
by Ex. A were fictitious and that the 
Bombay Company was a mere dummy, 

As to how the Commissioner has been 
led into making these erroneous state- 
ments as to the findings of the Income Tax 
Officer and the Assistant Commissioner I 
do not know. But one difficulty they have 
caused me is in considering whether wa 
ought under s. 66 (4) to send the case back 
for re-statement. In considering this I have 
also to consider the statement made by 
the Commissioner in para. 5, viz, 
“All these purchase and sale agreements 
in reality appear to be mere paper transac- 
tions, the purchaser and seller being one 
and the same party, viz., the New York 
Company which always was and continued 
to be the sole owner of the total Indian 
business whether under the style of the 
original Remington Typewriter Oompany 
(England) Limited or the all-India Company 
or the three Companies in all in existence.” 


New the case submitted to us has 
to be taken along with its exhibits and 
annexures, and doing that I am unable to 
say under s, 66 (4) that the statements in 
the case as a whole are insufficient to 
enable the Court to determine the questions 
submitted to it. The only real difficulty is 
caused by the Commissioner's allegations as 
to the Bombay Company being a fictitious 
Oompany. If once those allegations are put 
on one side, then theugh in certain par- 
ticulars the facts might have been better 
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stated they are sufficiently stated for us 
to dispose of tlte specific questions asked. 

This leads one 
of what is the position of the Commis- 
sioner when he states a case under s. 66 
(2). In the first instance it was urged 
strongly by Counsel for the Orown that 
the facts of the case which are binding on 
this Court are those found by the Assistant 
Commissioner; that the Commissioner has 
no power to alter them apart from his 
power of review under s8. 33 which was not 
exercised in the present case; that the 
Commissioner was not hearing any appeal, 
and that consequently his functions were 
confined to stating a case as required by 
the assesses under s. 66 (2), and, therefore, 
neither he nor the Court had any power 
to interfere with the findings of fact already 
arrived at by the Assistant Commissioner, 


Thereupon Oounsel for the assessea 
pointed out that the findings of the Assist- 
ant Commissioner to which I have already 
alluded were all in favour of the assessee 
on this particular point and not against 
him. Finding on reference to Ex. 
that this was the fact, Counsel for the 
Crown then proceeded to shift his position 
entirely, and to argue exactly the contrary 
to what he had previously urged as being 
the true construction of the Act and the 
true procedure. This further argument was 
to the effect that the Commissioner could 
state what he liked, and that whatever he 
stated we must accept as being the fact 
irrespective of the truth. Alternatively, 
Counsel asked that the case should go back 
to the Commissioner, under s. t6 (4) and 
that the Commissioner might be at liberty 
to review the case under s. 33, and thereby 
raise the point as to whether the Bombay 
Company was a fictitious Oompany. 


I will say nothing as to the propriety 
of Counsel fer the Grown thus advancing 
two quite incousistent arguments on the 
construction of a taxing Act and the proper 
procedure thereunder according as it might 
suit the exigencies of the particular case 
before the Oourt. But dealing with the 
alternative argument advanced, I think in 
law the Commissioner has no power to mis- 
state a case as was the effect of the argu- 
ment presented to us. His power and his 
duty is to state a case, and that means 
that he must state the relevant facts which 
have been proved or admitted before the 
Assistant Oommissioner, apart from any 
limited right of appeal under s. 32, or any 
review by the Commissioner himself under 
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s. 33, or to any rectification of a mistake. 
under s. 35. 

Applying then that principle, I think 
that the Commissioner had no power to - 
make the mis statements which in the view 
IThold he did make. The Bombay Oom- 
pany was not charged before the Assistant 
Commissioner with being a fictitious Com- 
pany and the transfer to it asham. In the” 
events which happened the case for both 
parties was closed at the termination of 
the proceedings before the Assistant 
Commissioner and it would be.mpst unfair 
to allow the Commissioner to start an 
entirely new case against the Bombay 
Oompany without even giving it an 
opportunity of being heard on that point. 
Indeed even if he hadexercised his powers 
of review— which, in fact, he did not do—it 
would have been obligatory on him under 
s. 33 to give the assesses a reasonable 
Opportunity of being heard. Apparently 
from para. 13 of the reference the Com- 
missioner was prepared to review the 
assessed quantum of manufacturer's profits, 
viz , five percent, but he did not do so as 
thie figure was not disputed by the Bombay 
Company. But he says nothing about 
reviewing the Assistant Oommissioner’s 
other findings, and admittedly there was no 
such review. 

In the present case, therefore, I think 
we can see clearly what was the true position 
before the Assistant Commissioner, and that 
we can accordingly reject the additional 
and erroneous materials which the Commis- 
sioner has stated, and that thereis no real 
necessity to send the case back to him for 
formal correction in this respect. I should 
have arrived at this conclusion irres- 
pective of the judgment of the income Tax 
Officer, Ex. XX, which we admitted 
in evidence, for, quite apart from Ex XX, 
I should clearly infer from the proceedings 
before the Assistant Commissioner that no 
such point could have been raised before 
the latter's subordinate officer., But out 
of abundant caution it seemed to me 
that we were entitled to look at this 
document seeing that the Oommissioner 
himself had referred to it, and if one 
does look atit, then the inference I should 
otherwise have drawa is abundantly 
justified. 

On the view 
the case it is 


then which I take of 
unnecessary to decide 
whether the Bombay Oompany was 
the agent of the American Oompany 
within the meaning ofs. 43 of the Act. 
But as the point has been argued before 
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us, I would hold that it was such dn 
agent. I need not repeat what was said 
by this Court in the Hongkong Corporation 
ease (1) as to the meaning to be attributed 
to the words “business connection” in 
s. 43. But I am satisfied that in the 
present case the Bombay Company did 
have a business connection with the 
American Oompany within the meaning 
of that section. The American Company 
was its vendor and promoter, and held 
substantially all its share capital. The 
Bombay Company traded in the machines 
of the American Company, and bought 
them from the American Company and 
enjoyed the use of the trade name “‘Reming- 
ton”. Moreover, the purchase of the goodwill 
would prevent the American Company 
from canvassing the old customers within 
the area in question. 

Accordingly, I need not consider the 
precise meaning of the words in s. 43 
“througk whom such person is in the 
receipt of profits.” Here the American 
Oompany as share-holder was in receipt 
of the dividends paid by the Bombay 
Company, and the case,. therefore, is 
somewhat stronger for the Crown than 
the Hongkong Corporation case (1) where 
the relations between the parties were 
those of mere debtor and creditor. ` 

As regards the request which is 
now made by Counsel for the Orown 
that the Commissiouer should be given 
an opportunity of exercising his powers of 
review under s. 33, our powers under 
this Act are limited, and holding, as we 
do, that we are in a position to decide 
the questions submitted to us without 
referring the case back under s.66 (4) we 
propose to answer them accordingly. 

Turning to those questions, Nos. 1 
and 2 seem to me to be too widely 
expressed for the necessities of the present 
case. I would, accordingly, answer them, 
in a more limited way, as follows, viz, 
“Questions Nos. L andz. The Bombay Oom- 
pany though anagent ofthe American Oom- 
pany within the meaning ofs. 43 of the Act 
cannot be assessed to income-tax or 
super-tax under s. 42 (l) of the Act or 
otherwise in respect of any profits made 
“by the American Company on the sale 
of its goods to the Bombay Oompany 
inasmuch as the Bombay Company was 
not in receipt on behalf of the American 
Odmpany of the profits in question, as 
is requisite under s. 40. For similar 
reasons the Bombay Company is not liable 
to be assessed to super-tax upon dividends 
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paid to the American Company by the 
Calcutta Company or Madras Company : 
nor upon dividends on its own shares 
paid by it to the American Oompany. 
Super-tax upon dividendsin the Bombay 
Company can be recovered by deduc- 


tion by the principal officer of the 
Bombay Oompany under ss. 57 and 58 
of the Act. 


Question Nos. 3. Yes, 

As regards costs, I would direct that 
the costs of the Bombay Company be 
paid by the Commissioner to be taxed by 
the Taxing Officer, Original Side, as on 
the Original Side scale. 

Kemp, J.—This is a reference under 
s. 66 (2) of the Indian Income Tax Act XI 
of 1922 at the instance of the Remington 
Typewriter Company (Bombay) Limited, 
whom I shall call Remington (Bombay). 
The Oommissioner regarded the facts as 
involving the interpretation of ss. 42 (1) 
and 43 of the Act. The reference arises 
out of the assessment to tax and super- 
tax of Remington (Bombay) for the years 
1925-26 and 1926-27 as agent of the Reming- 
ton Typewriter Company of New York, 
whom I shall hereafter call the New York 
Company or Remington (New York). 

It appears that the original Remington 
Typewriter Oompany was an English 
Company which sold its Indian business 
to the Remington Typewriter Oompany 
(India) Limited, a Company registered un- 
der the Indian Gompanies Act, 1913, and 
having its registered office at Calcutta. 
In his reference the Commissioner states 
that the Remington Typewriter Company 
(India) Limited came into existence in 
1914 and allotted, as the purchase price 
to the English Oompany, 9,996 out of its 
10,000 shares of Rs. 10 each to the 
New York Company as nominee of the 
English Company. The Indian Company 
carried on its business in India until 
December 12, 1921, when it sold its Bombay 
and Madras businesses to the New York 
OQompany which in its turn, on January 18, 
1922, sold the Bombay and Madras busi- 
nesses to the Remington Typewriter 
Company (Bombay) Limited .and the 
Remington Typewriter Company (Madras) 
Limited respectively. It thus appears 
that the,Bombay business was done by 
Remington (Bombay),the Madras business 
by Remington (Madras) and the business 
for the rest of India by Remington (India), 

The reference relates to the assessment 
of the New York Company through its 
alleged agents Remington (Bombay) to tax 
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and super-tax in respect of the dividends 
received by it through the three subsidiary 
. Indian Companies and in respect of profits 
assessed at five per cent, on the sales of 
Remington Typewriters by the New York 
Company to the subsidiay Companies. I 
referto Remington (Bombay), Remington 
(Madras) and Remington (India) as the 
subsidiary companies. Taking the agree- 
ment with Remington (Bombay) as typical 
ofthe agreement with Remington (Madras) 
whilst it appears that the goodwill of the 
New York Company in these Presidencies 
was sold to the respective subsidiary 
Companies, there. was, according to the 
assessee, no obligation on the New York 
` Company not to supply Remington Typewri- 
ters to other purchasers in those Pre- 
sidencies. But, however, this may be the 
practice was for Remington (Bombay) to 
purchase the typewriters from the New 
York Company at the usual wholesale price 
which was forty per cent. below the catalo- 
gue price, Remington . (Bombay) retaining 
any profit from sales within the territory 
within which it traded. It is only necessary 
to add that of the 60,000 shares of Rs, 10 
each constituting the capital of Remington 
(Bombay) the New York Company under 
the agreement with it holds all the shares 
except three, One of these three share-hold- 
ers is the Managing Director of all the 
three subsidiary Companies, another is 
alleged to be his Secretary and the third 
is the local manager. Similarly, with 
regard to the other subsidiary Companies 
the same three persons hold three shares 
only, the remaining shares in those Com- 
panies being held by the New York 
Company, 

Remington (Bombay) has been taxed on 
all the dividends received by the New York 
“ Company and at five per cent. fixed by the 
Income Tax Officer as the profit on sales to 
the subsidiary Qompanies by the_New York 
Company and not included in the profits 
shown by the three subsidiary Companies. 
Remington (Bombay) appesled against the 
assessment to the Assistant Commissioner 
contending that there was no “business 
connection’ between it and the New York 
Company and that it was not the New York 
Oompany’s agent and it could not be taxed 
as such, The Assistant Commissioner 
dismissed the appeal. Remington (Bombay) 
then applied tothe Commissioner under s, 
66 (2) to state a cacc for the opinionof the 
High Court. The Commissioner appears 
to have beenof opinicn on the facta that 
the New York Company and the Remington 
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(Bombay) were identical. This was not the 
conclusion adopted by the Assistant 


Commissioner or the Income}Tax Officer in 
proceeding under ss. 42 (1) and 43 of the 
Act. They obviously treated the case as 
one in which Remington (Bombay) was 
the .agent of the New York Oompany. 
Apparently it was not present to the mind 
of the Commissioner that if Remington 
(Bombay) and the New York Company 
were identical the case would not be one 
under as., 42 (1) and 43, and in that view 
the questions submitted for our opinion 
would be merely a matter ef academic 
interest and not questions arising on the 
factsasfound by the Assistant Commis- 
sioner. But by accepting the position adopt- 
ed by the Assistant Commissioner and 
raferring questions under ss, 42 (1) and 43, 
for our opinion, Í take it that the Commis- 
sioner endorsed the Assistant Commission- 
er's view that the case was one which should 
be dealt with on the assumption | that 
Remington (Bombay) was the agent of the 
New York Oompany and not the New York 
Company itself. 


Now as I read s.-40 of the Act, an agent 
in receipt of income on behalf of the non- 
resident can only be {assessed in respect of 
such income as he receives on behalf of his 
principal. Therefore, in no case could 
Remington (Bombay) be treated under s, 
40 as assesses for the dividends received 
by the New York Company from the two 
other subsidiary Companies, Furthermore, 
in any event, although credit has been 
given in the assessments to super-tax for 
Rs. 50,000 onall the dividends received 
from the three subsidiary Companies, 
Remington (Bombay) claims—and I think 
rightly—that if it is to be assessed for all 
the dividends of the three subsidiary 
Oompanies credit should be given for 
Rs. 50,000 in respect of the dividends from 
each of the three subsidiary Companies. The 
supé6r-tax is ona sliding scale because by 
a. 4(6) cf the Act the New York Company is 
aforeign Company which has not obtained 
an order from the Central Board of Revenue 
under that clause. ‘I'he flat rate of super- 
tax does not, therefore, apply to it. 


But the relation between a Company and 
its shore-holder is not a business connection 
under s. 42 (1) or 3.43 of the Act. Provision 
ia made in the Act for deducting tax on 
dividends at the sourco. Furthermore,it 
was held by the meojority of the Court in 
the case of Imperial Tebacco Company of 
India v, Secretary of State for India (2) 
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that the Company in that case could 
not be considered as an agent in re- 
. celpt of dividends on behalf of one of 
its share-holders and with this opinion I 
respectfully agree. If the addition of the 
words “for through whom such persons...or 
gains ins, 43 was intended to indicate 
the statutory agent as the source of the 
income to the non-resident that should 
have been clearly indicated. As to the 
dividends, therefore, I. fail to see how 
Remington (Bombay) can be assessed under 
ss. 42 (1) and 43 of the Act. 

_ So far as ss. 42(1) and 43 are concerned 
it is necessary to decide first of all whether 
there is a “business connection” between 
the New York Company and Remington 
(Bompay). I am of opinion that in the 
ordinary meaning to be given to those 
words there issuch a connection in this 
case. The New York Company owns all 
the shares in Remington (Bombay) except 
three and those are held by the Managing 
Director of all the three subsidiary Oom- 
panies, his Secretary and the local manager 
of Remington (Bombay). The position of 
the New York Company with regard to the 
other subsidiary Companies is similar. 
There is thus one control through one 
person as the Managing Director of all 
the subsidiary Companies. The New York 
Company own practically all the shares in 
the subsidiary Companies and the course 
of business has been for the New York 
Company to supply the typewriters at 
wholesale prices to the subsidiary Com- 
panies, 3, e. they have provided a market, 
by the creation of subsidiary Companies for 
the sale of their typewriters, Such profits 
as the subsidiary Companies make on 
selling these typewriters locally come back 
to the New York Company in the form of 
dividends, The agreement between the 
New York: Company and Remington 
(Bombay) is signed for both the vendors 
and the purchasers by the Managing 
Director Mr, Hull. I have no doubt in my 
mind that the circumstances here show a 
“business connection” between the New 
York Company and Remington (Bombay). 
What then is the liability to tax of the 
assessee in respect of the income accruing 
due to the New Yerk Company in British 
India ? Under s. 42 (1) profits or gains 
accruing to a non-resident from a 
, business connection in British India 
are income arising in British India and 
the section goss on to state that in res- 
pect of them the “agent” is assess- 
able. The argument turns round the 
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question whether the agent here means 
an agent in receipt of the income on behalf 
of the non-resident as ifs. 40. 

It seems difficult to belisve that whilst 
the Legislature intended that income 
accruing to a non-resident in British India 
should under s. 40 render his agent in 
receipt of it on his behalf liable to be 
assessed in respect of it,it should at the 
same time provide another assessee who is 
the agent but not in receipt of the non- 
resident’s income on his behalf where 
such income consisted of the profits or 
gains through a business connection of 
the non-resident in British India. In both 
cases the income accrues in British India 
and itis difficult to see why the fact of a 
business connection should require a wider 
definition of agent. Mr. Taraporewala 
contends that there may be agents who 
are not in receipt of theincome on behalf 
of the non-resident, e. g., where the income 
from the business connection is remitted 
direct and the intention of the Legislature 
was to assess such an agent under s. 42 
(1) on behalf of a non-resident in respect 
ofthe profits or gains accruing through 
the business connection in India. Further 
that s. 43 extends the meaning of such 
agents. In the alternative he suggests 
that if this be not so, but ss. 40 and 43 
must be read together, then 8.43 may not 
refer tothe agent in s. 42 (1) but to the 
agent ins. 40 who is in receipt of income 
on the non-resident’s behalf and, in any 
cass, therefore, the agent mentioned in s. 
42 (1) need not bein receipt of the profits 
or gains on behalf of the non-resident. 
In other words, s. 42 (1) and 43 should 
be read together but if ss. 40 and 43 are 
to be read together, then 5.42 (1) should 
be read by itself. The opinion of the 
majority of the learned Judges in Imperial 
Tobacco Company of India v. Secretary of 
State for India (2) was to the effect that ss. 
40 and 43 should be read together. 

I am of opinion that the agent mentioned 
in s. 42 (1) must be intended tobe the 
agent in receipt of income on behalf of the 
non-resident arising from the business 
connection. Such agent would be the person 
whom the Legislature would naturally 
regard as the assessee as the income would 
come to him on behalf of his principal. 
To hold otherwise would work an injustice 
because if he were an agent in the busines 
conusction on behalf of the non-resident 
and by the terms of his agency were not 
to receive the profits or gains arising from 
tho business connection but they wore to 


612 


be received by somebody else, he would 
have no control whatever over the destina- 
tion of such profts or gains and the proper 
person seems to he the person whois in 
the proper legal possession as agent of 
such profits or gains. It seemstobe the 
only way in which these three sections can 
be read consistently. Section 43, if covering 
the case of an agent whois not in receipt 
of the income on behalf of the non-resident 
would enable the Commissioner to treat as 
agent of the non-resident any subordinate 
employee ofthe non-resident who might 
have no control whatever over the income 
arising in British India. Before I am 
prepared to place such an interpretation 
on that section I wish to be satisfied in 
clear and unmistakable terms that such 
was the intention of the Legislature and, 
in my opinion, such a clear indication of 
its intention is not to be collected from 
the wording of those sections. Section 40 
merely says income in British India of 
which the agent isin receipt on the non- 
resident 's behalf renders the agent liable 
to assessment. Section 42 (1) states that 
profits and gains from the business connec- 
tion are income accruing in British India, 
Therefore, if an agent of the non-resident 
is in receipt ofiton his behalf such an 
agent is under 8, 40 assessable to tax in 
respect of it. Section 43 merely extends 
the meaning of the word ‘agent’ without 
dispensing with the necessity of such 
statutory agent being in receipt of the 
income on the non-resident’s behalf. Mr. 
Taraporewala forthe Crown considers that 
every case referred toin s, 43 is a case of 
a real agent. That may or may not be 
so. But itis noticeable that the section 
intends to designate as agent's persons 
who might be such in law hut would not 
in common parlance be known as such, 
as, for. example, employees in the office. 
I am of opinion that ss, 40 and 43 must 
be read together and that s. 43 especially 
referring to the business connection 
mentioned in s. 42 (1) inferentially gives 
to the meaning of ‘agent’ in s. 42 (1) an 
agent in receipt of income on behalf of 
the non-resident. 

Whether the typewriters purchased by 
Remington (Bombay) are deliverable F, O. 
B. New York or not,I think that having 
regard{to the business connection subsisting 
between the New York Company and 
Remington (Bombay) the profits and gains 
to the New York Company arise from 
this business connection. But I do not 
B29 how Remington (Bombay) could be 
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regarded as the agent in receipt of profits 
and gains accruing from the business 
connection between the New York Company 
and the subsidiary Companies other than 
Remington (Bombay). In would be absurd 
to hold that the non-resident’s agent in one 
business connection should be for that 
reason assessed as his agent in another 
business connection. The view that the 
agent must be in receipt of income on 
behalf of the non-resident from the busi- 
ness connection seems to ‘me to receive 
support from the words “or through whom 
such personis in the receipt of any income, 
profits or gains” added in s. 43 of the present 
Act. These words cover the case of an 
agentin s. 42 (1) and cannot be read to 
create an inconsistency with the agent 
mentioned in that section. 

It may be argued that the words in s. 43 
“through whom such person 18 in “the 
receipt of any income, profits or gains 
cover the case of profits received from the 
purchaser of the goods who pays the price 
at New York, but, if this be so, I think the 
Legislature should say so in clear terms 
and, in my opinion, the wording is very far 
from clear, and should not, therefore, be so 
construed as to render a person not other- 
wise liable to be assessed subject to sucha 
liability. 

1 agree, with respect, with the answers 
given by the learned Ohief Justice to the 
questions submitted. 


A, Reference answered. 
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Penal Code (Act XLV of 1860), s. 408—Criminal 
Procedure Code (Act V of 1898), ss. 222 (2), 537—Mis- 
appropriation of moneys by clerk—Charge for specific 
sum and on general balance of account distinguished 
—Practice—Wriiten arguments from Counsel—Right 
of accused's Counsel to be heard last—Omission to hear 
~—Mere irregularity. 6 

In matters where Counsel on behalfof the accused 
is entitled to be heard, he is entitled generally to 
be heard by an oral address and not by a written 
speech. To require Counsel to write out his 
address and hand itin lieu of his oral address ig 
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a procedure which cannot, except on special grounds 
be justified. [p. 614, col. 1.] 

_ But requiring a Counsel to write out his address 
constitutes not an illegality but only an irregularity 
which might be waived. [ibid.] 

Where Counsel on behalf of his clientihas the 
right of being last heard in the matter, Counsel 
is entitled to an opportunity to be so heard. [p. 
615, col. 1.] 

But omission to give an opportunity to the 
accused's Counsel who has submitted notes of 
arguments in writing, to reply to the written 
arguments of the prosecution is not an illegality 
which would vitiate the trial but only an irregularity 
to which the provisions of s. 537, Criminal Procedure 
Code, would apply. [p. 615, col. 1.] 

The accused was a pay clerk in an office and his 
duties were to receive cheques from his masters, to 
cash them, keep the proceeds with him and to pay 
certain bills. On 30th April, 1927, the accused had 
a sum of Rs. 1,94,933-5-3 in his hands. Before 
July 6, 1928, the accused paid off bills amounting to 
Rs. 1,75,281-10-0, leaving a balance of Rs. 19,651-11-3, 
which he misappropriated. The accused was charg- 
ed with criminal breach of trust in respect of this 
amount: 


Held, (1) that the charge was of a specific nature ` 


in respect ofa specific sum satisfying the require- 
ments of s. 222, sub-s. (2), Criminal Procedure Code, 
and was not bad; [p. 616, col. 1.] 

Mohan Singh v. Emperor (5), distinguished. 

(2) that the accused was guilty of criminal breach 
of trust. [ibid.] 

Where a clerk or servant entrusted as such by 
hig master with a ‘certain sum of money to be 
applied in a particular manner misappropriates such 
moneys, his misappropriation and failure to apply 


them as directed would amount to criminal breach - 


of trust. [p. 616, col. 2.] - 

Griminal appeal against an order of the 
Chief Presidency Magistrate, Bombay. 

Mr. Kolaskar (with him Mr. Y. V. 
Bhandarkar), for the Appellant. . 

Mr, P. B. Shingne, Government Pleader, 
for the Opposite Party, 


JUDGMENT. 

Mieza,d.—The appellant has been 
convicted by the Ohief Presidency Magis- 
trate, Bombay, under s, 408 of the Indian 
Penal Code of having, while a servant in 
the employment of Rai Bahadur Seth 
Tricumchand and his son, between April 30, 
1927, and July 6, 1927, committed breach of 
trust in respect of an aggregate sum of 
Rs. 19,651-11-3, and is sentenced to six 
- months’ rigorous imprisonment and a fine 
of Rs, 1,000, indefault ofsix months’ further 
rigorous imprisonment. Theappellant has 
appealed from his conviction and sentence. 
Mr, Kolaskar,on behalf of the appellant, 
has raised a preliminary point, that the 
trial before the learned Magistrate was vitiat. 
„ed by acertain procedure adopted by bim. 
The procedure:complained of is that while 
Mr. Kolaskar was finally addressing the 
learned Magistrate on behalf of the appellant 
the Magistrate suggested to him that in 
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lieu of this speech he might substitute a 
written address which the Magistrate 
would read and take into consideration. 
Mr. Kolaskar acceded to that request and 
the case was postponed to enable him to 
write out hisaddress. At the next hearing 
Mr. Kolaskar handed in his written address 
to the learned Magistrate who heard him 
further on some points arising out of that 
address and thereafter directed that Mr. 
Thanawalla, Counsel for the prosecution, 
should write out his comments on the 
written address of Mr. Kolaskar and file it 
in the Court. Mr. Kolaskar complains that 
he was given no opportunity either of 
considering or replying to the written 
comments which Mr, Thanawalla subse-, 
quently filed in Court, and that the 
learned Magistrate delivered his judgment 
without calling upon the appellant’s 
Counsel to reply to the comments of Mr. 
Thanawalla. Mr. Kolaskar contends that 
according to the well-established practice 
of our Courts, particularly in criminal 
matters, in trials where the accused has not 
called any evidence on his behalf as in this 
trial, his Counsel is entitled to the last word 
in addressing the Court on the case; that 
right, he says, wasdenied to him in this 
case, and hence the trial is vitiated. 


The learned Magistrate’s account of what 
happened on this occasion is set out in his 
judgment, as follows:— 

“AfterMr. Thanawalla finished addressing 
me I heard Mr. Kolaskar and in order to 
gave time asked him to put down in writing 
the contentions in the form of categorical 
propositions. This he acceded to and I 
postponed the case to enable him to do so. 
The result was that the learned Counsel put 
before me a lengthy address which after 
perusing I heard the learned Oounsel on 
some points which required clearing up. I 
asked Mr. Thanawalla also to put down his 
arguments in writing which he also has 
done. The two addresses of the learned 
QOounsel will form part of the record, Y 
have carefully considered the evidence and 
the arguments advanced and I have no 
doubt in my mind that the charge is proved 
and the accused is guilty.” 

We do not see how these addresses could 
form ‘part of the record. There is no 
provision of law to which our attention has 
been called by which such procedure could 
be justified. No doubt in trials by a Court 
of Session the notes of addresses of Counsel 
taken down by the trialJudge are forwarded 
to this Court whenever the matter comes 
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up in appeal. Such notes, however, are 
only the notes of the learned Judge and are 
not part of the record. In our opinion 
these two written addresses cannot stand 
higher than notes of Counsel's arguments 
taken down by the learned Magistrate. 

The procedure adopted by the learned 
Magistrate was of a somewhat novel 
nature. In matters where Counsel on behalf 
of the accused is entitled to be heard, he is 
entitled generally to be heard by an oral 
address and not by a written speech. No 
doubt in the course of an oral address, it 
may sometimes be found convenient or 
necessary to summarise in writing some 
facts or arguments and hand in copies of 
such writing to the Magistrate and the 
opposing Counsel. There may be com- 
plicated cases of accounts and other matters 
where such a procedure may be found to 
be desirable but to require Counsel to write 
out his address and hand it in lieu of his 
oral address is, in our opinion, a procedure 
which cannot, except on special grounds, 
be justified. The oral address of Counsel is 
a valuable right which every party accused 
of a crime who engages Counsel to defend him 
is entitled to regard as such. By means of 
such an address Counsel can be of great 
assistance to his client. Many points might 
escape his attention if he only wrote out 
a written argument, The advantage of an 
oral address is that Counsel is in direct 
touch with the Magistrate and can more 
effectively direct his remarks to such points 
in the case as from the demeanour of the 
Court might seem to him to require elucida- 
tion. In our opinion, however, the pro- 
cedure followed by the learned Magistrate 
inrequiring Mr. Kolaskar to write out hisad- 
dress in lieuof addressing him constitutes 
not an illegalityor nullity butonly an irregu- 
larity which might be waived. AsMr. Kolas- 
kar acceded to the learned Magistrate’s re- 
quest and did not protestagainstit, hemustbe 
deemed to have waived the irregularity. The 
distinction between what is an illegality 
or nullity and what ig an irregularity is well 
put, in a civil case in Ashutosh Sikdar v. 
Bihari Lal Kirtania (1), where the Full 
Bench of the Oaleutta High Oourt follow- 
ing the English cases has laid. down the 
proper test in such matters, Mookerjee, J, 
remarks (page 72*) :— k i 


“ One test, however, is well-established, 
and is often useful; as was observed by 


(M 35 C. 61,11 6. W. N. 1011; 6a L 2 
or? a L. J. 320 
*Lagect 45 CO, [Ed] 
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Mr. Justice Coleridge in Holmes v. Russell 
(2), ‘it is difficult sometimes to distinguish 
between an irregularity and a nullity; but 
the safest rule to determine what is an 
irregularity and. what isa nullity is to see 
whether the party can waive the objection; 
if he can waive it, it amounts to an irregu- 
larity; if he cannot, it is-a nullity.’ To the 
same effect are the observations of Mr. 
Justice Taunton in Garrett v. Hooper (3). 

The right to address the Magistrate on 
the case was one which was for the benefit 
of the appellant, The appellant would be 
entitled to waive such a right and his 
Oounsel Mr. Kolaskar was competent to 
waive it as he did in favour of a written 
address which he put in. 

Mr. Kolaskar’s real grievence, however, 
is that Counsel for the prosecution was 
allowed to put in a written reply to his 
written address and the prosecution had 
thus the final word with the Court. The 
Government Pleader has pointed out that 
under the scheme of the Criminal Pro- 
cedure Code, both with regard to warrant 
and summons cases, no address by Counsel 
is contemplated. This point, however, is 
settled by a ruling of this Oourt in 
Emperor v. Iboo (4), where it is laid down 
that itis an elementary principle of law 
that no order should be made to a man’s pre- 
judice, especially in a criminal case, without 
hearing him, and the very object of the 
Legislature in allowing parties to_be re- 
presented attrials by Counsel is that Counsel 
must be heard before final opinion is 
formed by the Court. It is not a question 
of indulgence but of right. It is not 
necessary that the Magistrate should be 
asked by the accused's Oounsel to be 
heard ; itis clearly the Magistrate's duty to 
give Counselthe usual opportunity to be 
heard onthe case. In that case it appears 
that the Magistrate had not at all heard 
the Oounsel for the accused. In the 
present case, no doubt, the learned Magis- 
trate did partly hear Mr. Kolaskar and also 
heard him after he had put in his written 
address; but the complaint made here is 
that Mr. Kolaskar was given no opportunity 
of being heard after Mr. Thanawalla had 
put in his written comments on Mr. 
Kolaskar’s written address. In our opinion 
the right of Counsel in such matters is not 
only that they shall be heard, but that they 
shall be given an opportunity of being 


(2) oa 9 me cau $ 
8) (1831) 1 Dow], 28. 
9 Son, L. R, 665; 1 Or. L. J, 760, 
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effectively heard. Where Oounsel on behalf 
of his client has the right of being last 
heard in the matter, Counsel, in our opinion, 
is entitled to an opportunity to be so 
heard, 

From the record it appears that the 
learned Magistrate, at the last hearing of 
the case, before judgment, postponed 
“it for judgment and stated that the date 
would be notified, and if further argu- 
ments were required the date would be 
notified. Mr. Kolaskar states that he 
remained under the impression that when 
Mr. Thanawalla would file his written com- 
ments he would besupplied with a copy and 
ifon perusal of Mr. Thanawalla’s written 
comments, the learned Magistrate felt 
inclined .to give judgment against his 
client, he would before so doing give Mr. 
Kolaskar an oppertunity to address him on 
. those comments and would then further 
consider his judgment. When the learned 
Magistrate notified the date for the judg- 
ment, both Mr. Kolaskar and his client 
inferred that the judgment was to be in 
favour of the appellant asthe matter had 
not been notified for further argument. 
Mr. Kolaskar was absent owing to illness 
on the date the judgment was delivered and 
in his absence the appellant was unable to 
lodge a protest against the irregularity 
which had occurred. We accept Mr. 
Kolaskar's version of what occurred in the 
Magistrate's Oourt. We do not think that 
the conduct of the appellant or of his 
Counsel can be said to amount to a waiver 
of this irregularity. In our opinion, 
however, what occurred before the learned 
Magistrate on this point was not an 
illegality which would vitiate the trial but 
must be regarded as an irregularity to which 
the provisions of s, 537 of the Oriminal 
Procedure Code would apply. 

We have heard Mr. Kolaskar at great 
length with a view to ascertain if this ir- 
regularity in the procedure has occasioned 
a failure of justice within the meaning of 
s. 537 of the Oriminal Procedure Code. 
Mr. Kolaskar was able to point out only one 
matter in respect of which he contends that 
the learned Magistrate was misled by the 
comments put in by Mr. Thanawalla. It is 
apart ofthe case-of the prosscution that 
on April 30, 1927, there was in the hands 
of the appellant a balance in cash of 
Rs. 16,800 and odd; that the appellant's 
cdsh book had been examined by the wit- 
messes Harshadrai and Yadram and this 
balance was found there without any pro- 
test or explanation by the accused. In 
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cross-examination by Mr. Kolaskar, Har- 
shadrai stated that on this occasion he had 
actually handled the balance and counted 
the different notes and cash and that 
Yadram too had done the same. When 
Yadram gave his evidence he was not asked 
any question in examination-in-chief as to 
whether he had actually counted the cur- 
rency notes and the cash, In cross-exami- 
nation Mr. Kolaskar too refrained from 
putting such a question to him, In the 
comments made by Mr. Thanawalla on Mr. 
Kolaskar’s written address, it appears that 
he stated that Yadram had corroborated 
Harshadrai with regard to the cash balance 
being actually with the accused as on 
April 30, 1927. Thereis an expression in 
the judgment which according to Mr. 
Kolaskar makes it appear that the learned 
Magistrate was of the same opinion as Mr. 
Thanawalla, viz., that Yadram had corrobo- 
rated Harshadrai on this point. From the 
learned Magistrate's judgment, it appears 
that he was favourably impressed by 
Harshadrai whose evidence he has entirely 
accepted. Apart from that consideration, 
the fact that acertain balance is found as 
of a particular date in the cash bookof the 
appellant would seem to raise a presump- 
tion that that entry would conform with the 
fact that such balance was in the hands of 
the appellant. No doubt the presumption 
could be rebutted by evidence or satis- 
factory explanation. The case of the accused 
has besn that this amountof Rs. 16,800 
and odd was merely a book entryand the 
cashin his hand on that date was only 
Rs. 1,200 and the balance of the amount was 
represented by certain cash slips which 
Harshadrai had subsequently removed and 
suppressed, On the point of the cash slips 
the learned Magistrate has disbelieved the 
appellant’s statement and there is ino 
satisfactory evidence which would justify 
such a finding in his favour. On this parti- 
cular point, to which our attention has 
been called by Mr. Kolaskar, after going 
through the record, we are satisfied that no 
injustice has ensued tothe appellant. On 
a careful consideration of the case we have, 
independently of the learned Magistrate, 
come to the same conclusion as he did, 
namely, that the prosecution have conclu- 
sively proved their case against the ap- 
pellant. 

The next point urged by Mr. Kolaskar 
is that the appellant is not criminally liable 
in respect of any criminal breach of trust, 
but that this is a matter only of civil 


liability and of accounts between Rai 
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Eehadur Seth Tricumchand and his 
son on the one hand jand the appellant on 
the other. Mr..Kolaskar contends that the 
appellant was not merely a receiving agent, 
but his duties were those of both a receiv- 
ing agent and an expending agent. He 
relies upon the ruling in Mohan Singh v. 
Emperor (5) which lays down that Orimi- 
nal Courts should not. be resorted to in 
matters which properly relate to eivil 
liability only. 

_ The appellant wasemployed as a pay-clerk 
in his office and his duties were to receive 
from his masters cheques in respect of 
certain amounts which had become due and 
payable on certain bills. He had to cash the 
cheques, keep the proceeds with him and from 
time to time make payments thereout as 
and when those bills were presented to 
him. The evidence in this case shows that 
between the relevant dates cheques were 
handed over to theappellant which realized 
an aggregate sum of Rs, 1,78,132-14-0. He 
had also in his hands Rs. 16,800-7-3, the 
balance struck on April 30,1927. The total 
ofthese two sums came to Rs. 1,94,933 5-3, 
It was further proved that during the 
relevant period the appellant had paid 
off bills aggregating Rs. 1,75,281-10-0 
leaving a balance of Rs. 19,651-11-3 in 
respect of the unpaid bills which it was 
his duty to have paid up under the 
instructions given to him when the cheques 
were handed to him. The nature of the 
complainant's case against the appellant 
was madeclear in the evidence in chief 
of Harshadrai. The appellant was given 
full and free inspection of all the documents 
books and vouchers which were in any 
manner relevant to the inquiry. The 
charge against him was of a specific 
nature in respect of a specificsum. In my 
opinion it satisfies the provisions of s. 222, 
sub-s. (2), of the Criminal Procedure Code. 

The case of Mohan Singh v. Emperor (5) 
has been distinguished by this Court in 
Emperor v. Byramji_ Jamsetji Chaewalla (6). 
In commenting on that case, Fawcett, J a Ie- 
marks (page 329*);— : 

“In that case, according to the report 
at pagə 523, a prosecution was started 
against the accused on charges which 
amounted rather to charges of a general 
deficiton the whole of his accountsd¢han of 


the misappropriation of definite and speci 
vecific 
(5) 59 Ind. Cas. 372; 42 A, 522; 18 A, L. ; 
PL RA), 360; 22 Or. D. J. 84. Ree eee Us 
as. 505; 30 Bom. L. R. 325; 29 Or. 
7.407; A. I, R.1928 Bom. 148; 52 B. 280; 10 ATO 
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items, and the judgment naturally ani- 
madverts upon the danger of convicting a 
person on some vague or general notion, 
when the real charge has not been establish-- 
ed.” 

A perusal of the casein Mohan Singh 
v. Emperor (5) will show that the accused 
in that case was commissioned to perform 
multifaricus duties, He was given a 
general authority to sell goods, collect 
money, purchase goods, pay labour dues 
and general expenses and the prosecution 
was broughtin respect of a general alleged 
deficit. The present case, in our opinion, 
does not fall within the ruling in Mohan 
Singh v. Emperor (5). 

It is next contended by Mr. 
that the charge of criminal breach of trust 
cannnot be sustained and tbat at the 
most the facts would disclose a case of 
criminal misappropriation of certain 
specific sums. If the argument on this 
point were a valid one, it would affect only 
the question of sentence; but the learned 
Magistrate has passeda very lenient sen- 
tence which could be sustained even if the 
conviction was for criminal misappro- 
priation, There is not such practical force, 
therefore, in the objection that has been 
taken. In our opinion, however, the charge 
as framed is applicableto the case. The 
appellant wasaclerk or servant and was 
entrusted assuch by his master witha 
certain sum of money which it was his 
duty in that capacity to apply in aparticu- 
lar manner according to his master’s in- 
structions. His misappropriation of those 
moneys and failure to apply them as 
directed amount, in our opinion, toa 
criminal breach of trust in respect of those 
moneys. In our opinion Mr. Kolaskar’s 
contention under thishead must also fail, 

On the merits, Mr. Kolaskar has contend- 
ed that the prosecution has failed to esta- 
blish the charge brought against the accused. 
He contends that the various chequses, 
comprising the sum of Rs. 1,78,132-14-0, 
have not been produced nor have they been 
proved. In our opinion there is not much 
force in this contention as the regular books 
of account evidencing the handing up of 
these cheques to the accused were poduced 
and the appellant was given full and free 
inspection of all such books and documents, 
The appellant did not by his cross-examina- 
tion or otherwise challenge the prosecution 
to produce these cheques. He himself 
relied upon some of these cheques appear- 
ing in the complainant’s books as being in 
the natureof what he called ‘‘accommoda- 
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tion” cheques. In our opinion Mr. Kolas- 
kar’s contention under this head cannot be 
upheld. 

Mr. Kolaskar’s next contention is that 
according toa confidential report made by 
Harshadrai to the Police Officers, Harshad- 
rai admitted that the witness Mr. Mehta 
had admitted to him that when in 1921 he 
had handed over charge ofhis post of pay 
clerk to the accused there was a deficit of 
Rs. 4,500 in his accounts. The prosecu- 
tion called Mr. Mehtaas a witnees. Mr, 
Kolaskar, however, did not cross-examine 
him to elicit from him this fact, The state- 
ment made by Mr. Mehta to Harshadrai 
cannot in itself be regarded as evidence. 
The onus was on the accused to satisfactorily 
account for the deficit in respect of which 
he was charged. If he wished to rely upon 
this fact he should have brought it out in 
the evidence of Mr. Mehta. There is no 
satisfactory explanation with regard to this 
alleged deficit of Rs. 4,500 in 1921. If this 
deficit was taken over by the then manager 
of the office, one Oowashaw Paymaster, 
there is nosatisfactory evidence or explana- 
tion which would enable us to conclude 
that this deficit was never made up to the 
appellant by OCowashaw Paymaster before 
his death in March, 1927. 

Ths next point relied upon by Mr. 
Kolaskar is, that out of the moneys in his 
hands the appellant had, at the instance of 
Cowashaw, paid a sum of Rs. 2,000 to one 
Shahiyar and that this amount was never 
re-paid to him, After he was taken in Police 
custody the appellant gave to the Police 
Officer the names of certain persons who 
owed him moneys in this manner, and 
among those he gave the name of Har- 
shadrai as owing him Rs. 2,000. Harshadrai 


was originally the assistant of Cowashaw - 


Paymaster in the office and since his death 
has held a joint general power-of- attorney 
from his mastersin favour of himself and 
the witness Yadram for managing the 
affairs of the office. When the Police Officer 
questioned him, Harshadrai, according to 
his version,wanted the Police Officerto de- 
duct this sum of Rs. 2,000 from the total 
amount of the liability of the accused in 
respect of which he was being prosecuted. 
The case for the prosecution is that in 
addition to the present prosecution certain 
other prosecutions in respect of other 
defalcations aggregating Rs. 72,000 are 
now pending agaiust the appellant. Har- 
shadrai’s explanation is that as he wasnot in 
a position to disprove the statement of the 
appellant to the Police that Cowashaw had 
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failed to re-pay him this sum of Rs. 2,000 
he had agreed that credit might be given 
for this sum to the appellant as against 
theaggregate amount due by him in respect 
of his various defalcations. Asthe Police 
Officer insisted upon receiving the amount 
in cash from” Harshadrai, Harshadrai paid 
up the amount of Rs. 2,000 and informed 
his masters that he had done so. From this 
circumstance Mr. Kolaskar asks us to 
infer that there had been many irre- 
gularities in this office and the appellant 
was obliged to part with moneys entrusted 
to him for specific objects in order that 
Cowashaw cr after his death his successor 
Harshadrai should utilize them in objects 
which were not authorised. Apart from 
the suspicious circumstance that Harshadrai 
paid up Rs. 2,000 to the Police Officer on 
behalf of the appellant there is no reliable 
evidence inthe case which would make 


‘us differ from the finding of the learned 


Magistrate that the accused has failed to 
establish such a case. We understand that 
acivil suit isnow pending in respect of 
this sumof Rs. 2,000 and other sums—in 
all Rs. 9,000, being the aggregate amount 
recovered by the Police Officer. Putting 
the matter at its highest the appellant 
would be entitled to have the charge 
amended by substituting therein a sum less 
by Rs. 2,040 for the sum in respect of which 
he is charged with criminal breach of trust. 
No grievanceis made about the sentence. 
In our opinion the appeal should be 
dismissed and the conviction and sentenco 
confirmed, 

Patkar, J.—I agree. 

A. Appeal dismissed, 


BOMBAY HIGH COURT. 
(Casa No. 9; Tairo CarminaL Sasstons, 
19 


July 4, 1928. | 
Present:—Mr. Justice Mirza, 
EMPEROR—OomMPLAINANT 
versus 
MOHANLAL ADITRAM—Accoszo. 
Criminal Procedure Code (Act V of 1898), 8. iP 
Penal Code (Act XLV of 1860), ss. 114, 366, 376— 
Kidnapping at one place—Abetment of rape at another 
place—Trial on both charges at former place, legality 
of. 
The accused was charged with having kidnapped 
a girl at Bombay and with having abetted the 
committing of rape on her at Ahmedabad and was 
committed for trial on both the charges to the 
Bombay High Court, 
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Held, that the accused could not be tried for the 
second charge at Bombay. , 

Mr. Gokhale, foy the Prosecution, 

Mr Husseinbhai, for the Defence. 

JUDGMENT.—The Presidency Magis- 
trate, Fourth Court, has committed the accus- 
ed to take his trial before this Court on two 
charges. The first chargeis under s. 366 
of the Indian Penal Code. The accused is 
charged under thathead with having on 
April 3, 1928, at Bombay, kidnapped a girl 
Manibai with intent that she may be forced 
to illicit intercourse or knowing it to be 
likely that she would be forced to illicit 
intercourse. The second chargeis under 
ss. 373 and 114 of the Indian Penal Code, It 
runs as follows:— i 

“That you did aid and abet one Manilal 
(at large) who committed raps on April 4, 
1928, on the girl Manibai at Ahmedabad 
and thereby committed an offence punish- 
able under s, 376 read with s. 114 of the 
Indian Penal Code and within the cogniz- 
ance of the High Court.” 

The offence of rape is alleged to have 
been committed at Ahmedabad and the 
accused is alleged to have abetted that 
offence by hisjpresence and would, therefore, 
be liable to the same degree of punishment 
as the offender. The offence of abetment, 
with which the accused is charged, is 
alleged, therefore, to have taken place at 
Ahmedabad. Section 177 of the Criminal 
Procedure Code provides that:— | 

“Every offence shall ordinarily be 
inquired into and tried bya Court within 
the leeal limits of whose jurisdiction it was 
committed " 

It is clear, ia my opinion, that this 
Court has no jurisdiction to try the second 
offence with which the accused is charged. 

Mr. Gokhale, on behalf of the prosecution 
has applied for leave to amend the second 
charge by omitting from it the charge 
under s. 114 of the Indian Penal Code and 
substituting for it a charge under s. 109 of 
the Inian Panal Code. Mr. Husseinbhai, 
on behalf of the accused, opposes that 
application. The proposed amendment, in 
my opinion, would materially alter the 
nature of the case which the accused has 
been called upon to meet, and at this 
late stage Ij;would not entertain the 
application. e 


I order the second charge to be withdrawn 
from the Jury. The accused will be 
discharged in respect of that charge; the 
discharge of course will not amount to an 
acquittal. i 
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The case will proceed only on the first 
charge. 


A, Order accordingly. 


nd 


BOMBAY HIGH COURT. 
Srconp Civin APPEaL No, 923 or 1926. 
June 8, 1928. 

Present :—Sir Charles Fawcett, Kr., 
Acting Ohief Justice, and 

. Mr. Justice Mirza. 
GENDAL RAJU AND OTARRS—PLALNTIFF3— 
APPELLANTS 


VErSUS 

MAGANLAL CHHAGANLAL DESAI 

AND OTHERS—DBFENDANTS—~RESPONDENTS. 

Landlord and tenant—Joint landlords—Payment 
of rent toone in collusion to defeat others, validity 
Oy. 
er of rent toone of a body of landlords 
made in collusion with the object of defeating or 
prejudicing the claim of the other landlords to levy 
rent does not operate as a payment to the whole 
body of landlords. fp. 619, col. 1.] 

Sheikh Ibrahim Tharagan v. Rama Aiyar (1) and 
Krishnarav Ramchandra v. Manaji (2), followed. 

Second appeal from a decision of the 
District Judge, Broach and Panch Mahals, 
in Appeal No. 35 of 1924, confirming a 
decree of the Subordinate Judge at. Godhra, 
in Suit No. 35 of 1924. 

Mr. R. W. Desai, for the Appellants. 

Mr. Jayakar, (with him Mr. M. IT, Mehta), 
for the Respondents, 

JUDGMENT. 

Fawcett, Actg. C.J.—In this case, 
we think the main facts found by the two 
lower Courts are clearly based on sufficient 
evidence, and that there is no basis for the 
contention that the Courts have unjusti- 
fiably inferred collusion between the plaint- 
iffs and the inamdar Ranchhod in regard 
to the payment of rents to him, instead of 
to the representatives of the three branches 
of the tnamdar family in accordance with 
the usual practice. There is, in our opinion, 
ample evidence upon which this finding 
of collusion could be arrived at; and we 
see no sufficient reason, sven supposing we 
can go into this question of fact, for coming 
to a different conclusion. The finding of 
the lower Appellate Court thatthe payments 
of rent were made by the plaintiffs accord- 
ing to the old plough-tax system to Ran- 
chhod in eollusion with him .in order to” 
defeat the other inamdars’ claim to levy 
the rent according to the Vighoti system is, 
in our opinion, a perfectly good finding of 
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fact, which is binding upon usin second 
appeal. 
„ I bave purposely substituted the word 
claim” for the word “right” which is 
used by the District Judge in regard to 
the inamdars’ contention that they have a 
right to levy rents according to the Vighoti 
System, because I am anxious that any- 
thing that I mayeay in my judgment should 
not, in any way, be treated as res judicata 
with regard to the dispute between the main 
body of the inamdars and a number of 
tenants in this village as to whether the 
inamdars can rightly levy rents on this 
Vighoti system and whether the tenants 
have rights of permanent tenancy at a 
uniform rent which cannot be disturbed. 
There is litigation pending on these points, 
and there is no necessity to decide those 
points for the purpose of dealing with 
this second appeal. Nor was it neces- 
sary for either of the two lower Courts to 
decide those points in order to pass the 
decree in this suit, It is true that both 
the lower Courts have held that the fact 
of the tenants at first paying rents for 
several years on the Vighoti system evi- 
ences their consent to the introduction of 
the new system. We do not think it at all 
necessary to come to a decision on that 
particular point. Whether they at first con- 
sented or not, that consent would not 
necessarily amount to any estoppel ; nor has 
any such estoppel been alleged in this 
suit, and itis unneeessary to consider the 
question of such consent for the purpose 
of this suit, brought to prevent the Mamlatdar 
granting assistance to other Inamdars to 
. levy rents frcm the plaintiffs according to 
the Vighoti system. What is clear is that 
a.dispute did arise between the tenants and 
the Inamdars and that the payment of rents 
to Ranchhod on the former system was 
made in consequence of that dispute, with 
the object of defeating or, at any rate, pre- 
judicing the other Inamdar’s claim to levy 
rents according to the Vighoti system. 
That being so, the law applicable has, in 
eur opinion, been rightly laid down by 
both the lower Courte, viz., that payment 
of rent to one of a body of landlords in 
such circumstances does not operate as 
payment to the whois body of landlords, 
As is said in Sheikh Ibrahim Tharagan v. 
Rama Aiyar (1) (page 687*) : 
sAssuming that the payment te one of 
several joint creditors will in law operate 
1) 10 Ind, . 874; ; ; 
asi) Tar We ae 35 M. 685; 21M L. J. 508; 
Page of 35 MEd] 
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as payment to them all, there can be no 
doubt that the rule will not apply where 
the payment is fraudulently ° made to one 
of the creditors and not for the benefit of 
them all.” 

There is ample authority fer that pro- 
position, which’ was foreshadowed in an 
early decision of this Court in Krishnarav 
Ramchandra v. Manaji (2). Accordingly it 
is quite unnecessary for us to go into the 
question whether the last paragraph of 
s. 38 of the Indian Contract Act applies, so 
that payment of rent to one of several 
landlords has the legal consequence of pay- 
ment to them all. It is not necessary for us 
to go into the questions that were dis- 
cussed in Annapurnamma v, Akkayya (3), 
and which are referred to in Pollock & 
Mulla’s Contract Act, Fifth Edition, at pages 
269 to 272. 

In my opinion the decision of both the 
lower Courts is correct and I would dismiys 
this second appeal with costs. 

Mirza, J.—I concur. 

A. Appeal dismissed, 

(2) (1874) 11 B. H. C, 106 R. 140. 

(3) 19 Ind. Cas. 13; 36M. 541; 13M, L.T. 268; 
(1013) M. W. N. 328; 24 M. L. J. 333. 


BOMBAY HIGH COURT. 
O1vit APPLIGATION No. 1030 or 1927, 
June 11, 1928. 

Present :—Sir Charles. Fawcett, Kr., 
Acting Chief Justice, and 
Mr. Justice Mirza. 

In re MADHAVDAS JETHABHAI— 

Income Tax Act (XI of 1923), s. 66 (2), (8)— 
Specific Relief Act (V of 1887), s. 45—Income-tay ~ 
Application to state case nut made within one month 
—Refusal by Commissioner lo reyver—Remedy vf 
applicant— Application under s. 66 (3), competency 


OF. 

GAN 66 (3) of the Income Tax Act is limited tu 
a case of refusal onthe ground that no question of 
law arises. 

Where a Commissioner of Income Tax refuses 
to state a caso to the High Court on the ground 
that the application to him to refer to the High 
Court was made beyond the period of one month 
prescibed by s. 66 (2) of the Income Tas Act, the 
proper remegy of the assessee is tu apply to the High 
Court on its‘original side under s. 45 of the Specific 
Relief Act. A 

Mr. G. N. Thakor (with him Messrs. Moti- 
chand & Devidas), for the Applicants, 

Sir Jamshed Kanga, Advecate-General, 
(with him Messrs. Little Cov.) for the 


Opponent. 
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JUDGMENT.—A_ preliminary objec- 
tion has been taken, in this case, by she 
Advocate-Gentral that the application does 
not lie to the High Court on its appellate 
side in the form in which the application 
has been brought under the provisions of 
s. 66 of the Indian Incomg Tax Act. The 
Advocate-General has painted out that sub- 
s. (3) of s, 66 is limited to a case of refusal 
by the Commissioner to state a case ona 
particular ground, viz., the ground that no 
question of law arises. If there is sucha 
refusal, then sub-s. (3) enables an applica- 
tion to be made by the assessee to the High 
Court andthe High Court to interfere, if 
it is satisfied ofcertain things. 

Mr. Thakor for the applicant contends 
that sub-s. (3) should be read as covering 
a refusal on any other ground such as the 
one in which the Commissioner's refusal 
was based in this case, viz. that the ap- 
plication to him to refer to the High Court 
the question of law arisiag out of this order 
had been made beyond the time of one 
month prescribed by sub-s. (2). It seems 
to us impossible to construe sub-s, (3) in 
a way that would be directly contradictory 
to its express terms. The Legislature having 
chosen to limit sub-s. (3) to a case of refusal 
on theground of any question of law arising, 
it would be obviously beyond our province 
to construe that section as covering a refusal 
on some other ground, especially as another 
remedy is open to the applicant under s., 45 
of the Specific Relief Act, as is shown, for 
instance, by the Privy Council case of 
Alcock, Ashdown & Co. v. Chief Revenue 
Authority, Bombay (1), Our opinion is also 
re-enforced by a similar opinion expressed 
by the Calcutta High Court in 
Sarat Kumar Roy v. Commissioner of 
Income Tax, Bengal (2). We do not think 
that we can permit the present application 
to be converted into anappliction under 
s. 450f the Specific Relief Act, in view of the 
fact that r. 536 ofthe Original Side 
Rules 1922, as revised in 1926, re- 
quires the application to be entitled in a 
certain manner and to be made on motion 
in open Court before a Judge on the 
original side or a specially constituted 
Bench. But we direct that the affidavits 
that have been filed in this caso may be 
used in support or in answer to any such 


(1) 75 Ind, Oas. 392; 501. A. 227; 25 Bom. L.R. 
920; 21 A. L J. 689; (1923) M. W. N. 557; (1923)A. 1. R. 
P.G. 138; 33M. L. T. 267; 45M. L. J. 592; 47, 
B. 742; 18 L. W. 918; 38 C. L.J. 302; 280, W.N 
762 (P. 0.). 

(2) (1927) Income Tax Cas, 279, 
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application. The application is accordingly 
dismissed with costs, Oosts to be ason the 
appellate side scale. 


A. Application dismissed, 


BOMBAY HIGH COURT. 
First Orvit Appears Nos. 289 ann 303 
or 1924, 

December 15, 1927. 
Present:—Mr. Justice Madgavkar and 
Mr. Justice Patkar. 
GANESH MAHADEV DESHPANDE 
AND OTHERS—PLAINTIFFS—APPELLANTS 


versus 

SHRINIWAS MADHAV DESHPANDE 

AND OTHERS-—-DEFENDANTS-——RESPONDFNTS, 

Inam—Construciion of grant—Grant of soil—Rule 
of primogeniture—Land acquired by senior branch, 
whether joint family  property—Kadim inams— 
Liability to be partitioned—Hindu Law—Partition— 
Marriage expenses of unmarried members. 

The words “jala, taru, trina, kashta, pashana, 
nidhi, nikshepa’ in a grant have usually and always 
invariably been treated ag indicative of a grant of 
the soil and not ofthe revenue only. [p. 621, col, 


Where an inam is of the soil and not of the royal 
share of the revenue, if the elder branch is the 
owner of the inam and owner ofthe soil the lands 
which are acquired by the elder member of that 
branch would appertain to the inam and the junior 
members of the family would not be entitled to shara 
in those lands. Buta kadim inam does not go to 
the senior branch of the family but remains subject 
to partition among all the members of the family. [p. 
623, col. 1.] 

In a suit for partition according to the prevailing 
practice in Madras and Bombay, expenses with 
regard to marriages of members ofthe family be- 
tween the date of the institution of the suit and the 
decree have always been provided for in partition 
decrees. [p. 624, col. 2.] 

Ramalinga Annavi v, Narayana Annavi (4) and 
Pranjivan Kashiram v. Motiram Manchharam (7), 
commented upon. 

Jairam v. Nathu (11) and Bholi Bai v, Dwarka Das 
(14), referred to, 


First appeal from a decision of the 
First Olass Subordinate Judge at Sholapur, 
in Suit No. 363 of 1922, . 


Mr. K. H, Kelkar, (with him Mr, G. B, 
Chitale), for the Plaintiffs. 


Mr. S. Y. Abhyankar, for the Defendants: 
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JUDGMENT. 


Madgavkar,J.—This is a dispute 
between the members of the Deshpande 
family which enjoyed the watan inam of 
Chincholi. The suit was by the- plaintiffs’ 
father -and son for partition, the father 
being the eldest brother of the eldest 
branch. The main dispute between the 
parties was as to which property was im- 
partible and which was subject to parti- 
tion. The inam grant itself was a vadilki 
inam. The trial Court held that the grant 
was a grant of the soil and not of the 
revenue only, and that apart fromthe kadim 
inmamsenjoyed bythe family prior to the pre- 
sent grants, which were subject to partition, 
the lands comprised in the grant or which 
had come into the possession of the inamdar 
qua-inamdar must be held to be impartible 
as also the old wada at Sangola. ft also 
allowed the partition subject to the payment 
by the plaintiffs of Rs. 800 to each of the 
defendants Nos. 1,2 and 3 for their marriage 
expenses and declined partition of the 
burden of payment of Rs. 1,000, the subject- 
matter of a decree against the present 
aa in Suit No, 158 0f 1912 of that 

ourt. 


Against this decree defendant No. 1 
appeals in F. A. No. 303 of 1924 which is 
mainly concerned with the lands and the 
. wada at Sangola. The plaintiffs appeal in 

F. A. No. 289 of 1924 in respect of Survey 
No. 64 and of lands which may be called 
Mengewadi lands, and also as regards the 
payment of Rs. 1,000 and the. marriage 
expences, 


Before considering the question of 

- impartibility in- regard to each item, as I 
have already stated before, the grant itself 
Ex, 64 is a grant of Chincholi with rights 
of primogeniture, As regards the question 
at issue generally, it is clear that it would 
depend on how the family has treated the 
other property. If successive generations 
have treated it as an acquisition to the inam 
to which the rule of primogeniture and 
impartibility applied, then it would require 
strong evidence to treat it as now subject 
to partition, As pointed out by their 
Lordships of the Privy Councilin a series 
of cases, such as Parbati Kumari Debi v. 
Jagadis Chunder Dhabal (1); Janki Pershad 


(1) 291. A. 82 at p. 98; 4 Bom. L. R. 365; 29 O. 433; 
8 Sax, P, O, J. 205 È. O). 
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Singh v. Dwarka Pershad Singh (2); and - 
Jagadamba Kumari v. Wazir Narain Singh 
(3), the intention is the :tes, by which the 
Oourts should be guided in cases of this 
nature. 


As regards the lands, notwithstanding 
the elaborate argument for defendant No. 1, 
the words in tthe grant “jala, taru, kashta, 
pashana, nidhi nikshepa” have usually and 
almost invariably been treated by this 
Oourt as indicative of a grant of the soil 
and not of the revenue only. Other 
circumstances have been brought to our 
notice, for instance, the use of the word 
‘Hvaja’ in Ex. 62, references to the property 
of the inamdar in Ex. 63, and the accounts 
Ex. 58. After considering the sum total of 
all these circumstances, we are still of 
opinion, without prejudice to the rights of 
Government whichis not a party to this 
litigation, that the grant itself which is 
the main document, is in terms a grant 
of the soiland not of the revenue, and, 
therefore, the lower Oourt rightly held 
that, apart from the soil, the lands which 
belonged to the family prior to this grant 
must be partible. It is argued for defendant 
No. 1 appellant that out of the lands in the 
plaintiffs’ khata Ex. 49, only two small 
portions of Survey Nos. 42 and 65 are proved 
from the list Ex. 77 to have been forfeited 
by the inamdar for non-payment of the 
revenue and that the other lands at least 
are, therefore, subject to partition. There 
is no evidence that these lands were ever 
purchased by the appellants, much less 
that they have been treated as subject to 
partition. On thecontrary, this list shows 
that they have been treated as impartible 
and as appertaining to theinam. We are 
of opinion, therefore, that in regard to the 
lands inthe list Ex, 49, the findingof the 
lower Oourt is correct that they are not 
subject to partition. 


As regards the wada in Sangola, it 
appears from the yadi Ex, 99 of 1834 that 
it wasamongst the items of the property 
which were expressly intended to remain 
with the vadil or the senior. It has for 
nearly a century been allowed to remain 
with the eldest member, as is apparent from 
a comparison of the detailed genealogical 


(2) 20 Ind. Cas. 73; 401. A. 170; 15 Bom. L. R. 853; 
170. W. N.1029; 14 M. L.T. 110; 95M. L. J. 34: 
(1913) M. W. N. 630; 18 O. L. J. 200; LLA. L. J. 818: 
16 O. O. 216; 35 A. $91 (P.O). 

(3) 77 Ind. Oas. 1041; 50 I. A. 1; 25 Bom. L. R. 676; 
A.I R. 1923 P, O. 59; 44 M. L. J. 503; 87 O. L. J. 287: 
32 M, L.T. 157; 4P. L. T. 319:2 Pat. 319; 18 L, W, 
555; 28 O. W, N. 98; (1923) M. W. N. 480 (P.O). 
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tree Ex. 68 with the genealogy in the judg- 
ment appealed against. From this genealogy 
it appears that as between the three sons of 
Bidopant between whom this partition 
Ex. 99 was made, not only the eldest son 
Madhavrao was allowed to remain in 
possession of this wada in, 1834 but after 
the death of Madhavrao it does not appear 
that his youngest son Narayan or that 
Narayan’s. son Gopal had had any share 
in this wada. Ib appears to have descended 


_ from Madhavrao to Bhairopant and from 


, 


Bhairopant to the second Madhavrao, the 
father of plaintiff No.1. Itis, therefore, 2 
justifiable inference, when fora hundred 
years the wada has been allowed to remain 
in the possession of the eldest member of 
the eldest branch, that the family have for 
generations agreed that it would be treated 
as appertaining tothe vadiiki inam. For 
these reasons, we agree with the trial Court 
that it is not partible. 

Turning to the appeal by the plaintiffs, 
as regards Survey No. 64, the previous 
judgments are not between the present 
parties or their predecessors-in-title and 
are, therefore, not res judicata. Survey 
No. 64 clearly is a kadim inam as per Exs. 63 
and 64 and is, therefore, subject to partition. 

As regards the Mangewadi lands, 
they appear also to have been the 
subject of the grant Ex. 59 prior to the 
present vadilki grant and not subject to 
vadilki rights. It is included amongst 
the lands pertitioned, and notwithstanding 
their inclusion in Ex. 99 we agree that 
as between the members of the elder branch 


‘of Madhavrao they are subject to partition. 


As regards the payment of Rs. 1,000, the 
decree made the plaintiffs alone liable. 
Although the defendants demurred to par- 
tition of it in their written statement, no 
issue was raised by the plaintifis. We 
have no clear evidence as to how the 
liability arose, We are unable, therefore, in 
appeal to hold that this amount must ne- 
cessarily be the subject of partition. 

In regard to marriage expenses in ground 
No. 11 of their appeal and in their valua- 
tion the plaintiffs did not demur to the 
expenditure of Rs. 800 which were allowed 
but only sought to reduce them by 
Re. 500. In argument reliance is placed on 
the decision of their Lordships of the 
Privy Council in Ramalinga Annavi v. 
Narayana Annavi (4). The learned Pleader 

(4) 68 Ind. Cas.451; 49 I, A. 168; 24 Bom. L. R. 
1209; 30 M. L. T, 255; (1922) M. W. N. 399; 45 M. 489; 
26 O. W. N. 929; 43 M. L. J. 428; 16 L. W. 639; 20 A. 
L. 3.8394, A. LR. 1922 P.O. 201; 370. L. J, 15 


(P. Oh i: 
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for the appellants applied in arguments 
to be allowed to amend the appeal an 
to pay additional Oourt-fees, so that th® 
plaintiffs should not be held liable for 
any marriage expenses whatever. To this 
course objection was taken for the defend- 
ants-respondents; and on géneral princi- 
ples, we do not think that the amendment 
of the pleadings should be allowed at so 
late a stage. Treating the matter om the 
pleadings as they stand, we think that the 
amount may reasonably be reduced to 
what the plaintiffs ask, i. e., Rs. 500 each 
instead of Rs. 800. It is true that de- 
fendant No.1 aloneis their brother but 
the other defendants are their cousins, - 
As regards the question of law we are 
unable toacceds fo tha argument of the 
Pleader for the defendants that the question 
on the texts as they stand is res integra. 
It is observed by Mayne in his Treatise 
on Hindu Law and Usage, 9th Edition, 
para. 470, that such expenses have usually 
been allowed in Bombay, for instance, 
in Ramnath Chhoturam v. Goturam Radha- 
kisan (5) andin Madras Gopalan v. Venkata 
Raghovulu (6), Weare bound by the de- 
cision of their Lordships of the Privy 
Council in Ramalinga Annavi v. Narayana 
Annavi (4) even though (as appears from 
page 173*) the question was argued only 
from the stand point as to whether the 
severance of the status of the joint family 
commenced before or after the decree for 
partition. The attention of their Lord- 
ships of the Privy Council was not in- 
vited tothe text of-the Mitakshara, Ch, 
I, s. 7, placitum 3. That verse is not 
quite correctly translated by Mr. Stokes 
in respect of the word “sanskarah”. Ac- 
cording to Mr. Gharpure's more faithful 
translation, it raas. “Fhe uninitiated 
(brothers) however, should be initiated by 
those brothers who have been initiated 
befora”, And according to ordinary Hindu 
notions a marriage and not merely “upa- 
nayan’ would be “sanskarah” included in 
such duties. The Privy Council decision has 
been followed by the learned Chief Justice 
in a recent decision, Pranjivan Kanshiram 
v. Motiram Manchharam (7) in which the 
decision of Ramnath Chhoturam v. Getu- 
ram Radhakisan (5) was treated as over- 
ruled on the strength of the Privy Uouncil 


(5) 54 Ind. Cas. 115; 44 B, 179; 21 Bom. L, R, 1179. 
D 31 Ind. Oas. 574; 40 M. 632 at p. 639; 29 M, L. J. 
0. ` 


710. 
(7) 105 Ind. Cas. 720; 29 Bom L. R. 1412. 
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decision above. The matter will no doubt 
be re considered by their Lordships of the 
Privy Council if it comes before them 
again. In the present case it is not neces- 
sary for us to go deeper into the ques- 
tion. 


For these reasons the appeal of defend- 
ant No, 1 is dismissed with costs. Ex- 
cept in regard to the substitution of the 
amount of Rs. 500 for the amount of 
Rs. 800 allowed for marriage expenses, 
the appeal of the plaintiffs is dismissed with 
costs. 


Patkar, J.—I agree. This isa parti- 
tion suit in which the plaintiffs and de- 
fendant No. 1 have appealed from the 
decree of the lower Court. Inthe appeal 
of defendant No.1 two points have been 
‘taken first with regard to the lands includ- 
ed in Ex. 49 and second with regard to 
the wada at Sangola. It is contended 
that the eight lands included in Ex. 49 
are liable to partition. In support of 
that contention it is suggested that, ac- 
cording to the sanad, the alienation was 
only of the- royal share of the revenue 
and not of the soil. The lower Court 
came fo the conclusion that these lands 
must have come to tha inamdar of the 
village, namely, vidilki branch either 
because the old tenants left them or 
because they did not pay the assessment 
or their line became extinct. It is contend- 
ed on behalf of defendant No. 1 that Ex. 79 
only showed that with regard to Survey Nos. 

- 42 and 65 the lands were forfeited and with 
regard to other lands there was no sugges- 
tion that the lands came to the inamdar by 
reason of the extinction of the line of the 
tenants or onaccount of forfeiture. It is 
argued on behalf of the defendants that 
the lands were purchased by the inamdar, 
and that they would, on the analogy of 
a holder of impartible estate, be considered 
tobe joint family property. Reliance is 
placed on Gurusami Pandiyan v. Sendathi 
Kalat Pandia Chinnathambiar(8) and Janki 


Pershad Singhv. Dwarka Pershad Singh. 


(2). Those .cases, in my opinion, have no 
application to the present case. It was 
decided in those cases that ifa holder of 
an impartible estate acquired lands out 
of the income of the estatethey might be 
considered to be separate property which 
would goto his heirs. The question in 


(8) 61 Ind. Cas. 242; 44 3 ; 39 M. L. J. 529; (10920) 


1 
M. W. N. 660; 28 M. L, T, 365, 
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this case is whether the lands which have 
been ‘acquired by purchase by the vadil 
branch would go to theevadil branch or 
are partible at the instance of the junior 
members of that branch. Unless it is 
shown that the lands had been thrown into 
the common stock and formed part of the 
joint family property, the junior members of 
the elder branch cannot claim any share. 
With regard to the construction of the 
samad I think that the words “jala, .taru, 
kashta, pashana, nidhi, nikshepa” show 
that the soil was transferred to the inamdar. 
This view has been adopted by Westropp, 
C. J.,in Ravjinarayan Mandlik v. Dadaji 
Bapuji Desai (9) and in Ramchandra Mantri 
v. Venkatrao (10). I think, therefore, that, 
the alienation wag of the soil and not of 


‘the royal share of the revenue, and that 


ifthe elder branch was the owner of the 
inam and owner of the soil, the lands 
which eame to the elder member of that 
branch would be appertinent to the inam, 
and the junior branch of the vadil family 
would not be entitled to share in those 
lands. Those lands would appertain to 
the inam and would go to the vadil by the 
rule of primogeniture. Even ifthe inam 
was the alienation of the royal share of 
the revenue, the inamdar can deal with 


„unoccupied lands as may be best for the 


purpose of revenue, and if the inamdar 
got those lands, they would form part of 
his inam. On this ground I think that 
the junior members of the vadil family are 
not entitled to any share in the lands 
mentioned in Ex. 49. 

With regard to the wada at Sangola, it 
has been treated as forming part of the inam 
in Ex, 99 and it has gone to the vadil 
branch and is in possession of the vadil 
branch for over one hundred years, I 
think, therefore, that the appeal of defend- 
ant No. 1 must fail. 

In the appeal of the plaintiffs the first 
point is with regard to Survey No. 61. 
The lowerCourt has held that Survey No. 64 
is a kadim inam, that is, it came to the 
joint family before the grant of the inam 
of Ohincholi, and in Ex. 99 it was given 
to the vadil. If it was a kadim inam, it 
became the joint family property and 
was liable to partition, 

Thoe second point is with regard to 
mangewadi lands. It is urged that they 
were reserved for vadilki in Ex. 99, and 


(9) 1 B. 523. 
(10) 6 B. 598, 
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reliance is placed on Ex. 60. The judgment 
Ex. 60 is not between the parties to the 
suit and would mot operate as res judicata, 
These lands have been entered in cl. 
17 of Ex. 105 as ‘belonging to bhauwbands 


and must be considered to be joint. 
Besides, the lands: are included in the 
previous sanad Ex. 59 and would, 


therefore, presumably form part of the 
joint family. 

The third pointis with regard to debt 
of Rs. 1,000. It is urged that Rs. 1,000 
were to be paid toone Digamber plaintiff 
No. 1's cousin. No issue on the point 
was raised in the lower Gourt, and we 
think the lower Court has rightly disallowed 
that item. 


"iTho last point is with regard to the 
marriage expenses which have been awarded 
by the lower Court to defendants Nos. 
1, 2 and 3 to the extent of Rs.. 804. 
In point No. 11 of the memo, of appeal 
it is urged by the plaintiffs that Rs. 500 
were quite sufficient for marriage expenses 
and they restricted the appeal only to the 
excess of Rs. 300 in the case of each of the 
defendants Nos. 1,2 and 3. Itis urged on 
behalf of the appellants that they should 
be allowed to amend the memo. of appeal, 
in view of the recent Privy Oouncil 
decision in Ramalinga Annavi v. Narayana 
Annavi (4) which has been accepted and 
followed in Pranjivan Kashiram v. Motiram 
Manchharam (7). The decision of the Privy 
Council is binding on us. There is con- 
siderable force in the contention raised 
on behalf of defendant No.1 that their 
Lordships of the Privy Council have not 


considered the original texts bearing on ' 


the point, Their Lordships proceeded on 
the short ground that the institution ofa 
suit operated as severance of the joint 
family, and any expenses.with regard to 
marriages between the institution of the 
suit and the decree would fall on the share 
of: the person who isa party to the suit 
and no obligation rested on the joint 
family in respect thereof, and, thorefore, 
the marriage expenses t. 

provided for in the decree for partition. 
According to the practice prevailing in 
Bombay and Madras, the marriage ex- 
penses have always been provided for in 
partition decrees: see Mayne’s Hinds Law, 
para. 470 at pages 677, 678, gih Edition. It 
was held in Jairam v. Nathu (11) by Scott, 
J., that provision should be made in the par- 


(11) 31 B, 64; 8 Bom. L. R. 632. 


should not be. 
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tition decree for those who are of the same 
degree of relationship as those members 
who have already been married at the 
expense of the family. In Sundrabaz v. 
Shivnarayana (12) the point has been ex- 
haustively dealt with by Chandavarkar, J., 
and it has been pointed out that undar 
Mayukha, Ch. lV, s. 4, pl. 38, Stockes’ Hindu 
Law, page 57, and Mitakshara, Ch. I,s. 7, 
placitum 3, Stokes’ Hindu Law, page 398 
“Sanskaras” i. e., initiatory or sacramental 
ceremonies referred to in the texts of. 
Yajnyavalkya and Brahaspati, include the 
marriage ceremony also. The same view 
was adopted in Gopalan v. Venkata 
Raghavulu (6) which followed the view 
of Sundara Ayyar, J., in Srinivasa Iyengar 
v. Thiruvengadathaiyangar (18). We are 
bound by the Privy Council decision in 
Ramalinga Annavi v. Narayana Annavi (4) 
which has been followed in Bholi Baiv. 
Dwarka Das (14) and by this Oourt in 
Pranjivan Kashiram v. Motiram Manchharam 
(7). We are, however, unwilling to accede 
to the suggestion made on behalf of the 
plaintiffs that they should be allowed to 
amend the memo. inorder to enable them 
to escape the liabilty with regard to the 
marriage expenses of defendants Nos. 1,2 
and 3. We, therefore, reduce the amount 
of Rs, 8u0to Rs. 500 as stated in point 
Neo. 11 in the memo, of appeal. 

For these reasons 1 agree that the appeal 
of defendant No. 1 should be dismissed. In 
appeal by the plaintiffs a variation should 
be made with regard to the amount for the . 
marriage expenses from Rs, 800 to Rs. 500. 


A, Decree varied, 


(12) 32 B. 81; 9 Bom, L. R. 1366; 3 M. L. T. 46. 

(13) 23 Ind. Oas. 264; 38 M. 556; (1913) M. W. N. 1034; 
15 M. L. T. 307; (1914) M. W. N. 282. ; 

(14) 84 Ind. Qas. 168; 5 Lah. 375; A. I, R, 1925 Lah, 


“32; 1 Lah. Cas. 335. 
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MADRAS HIGH COURT. : 
URIMINAL Revision Oases Nos. 281 To 283 
ih oF 1927. 
(ORIMINAL Revision PATITIONS Nos. 249 To 
251 oF 1927), 
December 1, 1927. 
Present :—Mr. Justice Madhavan Nair and 
i Mr. Justice Reilly. 
NUNE PANAKALU—Oompiainant— 
~ PETITIONER 
VETSUS 
Rao Saheb RAVULA SUBBARAO 
AND OTHERS—ACCUSED—RESPONDENTS, 
Criminal Procedure Code (Act V of 1898), ss. 203, 
247—-Order dismissing complaint without recording 
evidence, whether one of acquittal—Order of dismissal: 
on adjourned daie of which accused had no notice, 
whether one under s.24?—~Madras District Munici- 
palities Act (V of 1920), ss. 52,54 (a) (D), 56, 57— 
Criminal Procedure Code (Act V of 1898), s. 197 (1) 
Prosecution of. Chairman for offences under s. 5} 
(a) (b)--Sanction, whether necessary—Facts alleged to 
constitute offence under s. 54 (a) (b), falling also under 


Chap. IX-A, Penal Code—Sanction, whether necessary. 


—Chairman, whether ‘Municipal Oficer’, 


An order dismissing a complaint after summons 
tothe accused without recording any evidence is 
not one of acquittal butisone passed under s. 203, 
Oriminal Procedure Oode. pp. 626, col. 1.] 

An order of dismissal of a complaint on an ad- 
journed date 
no knowledge or notice does not amount to an order 
of acquittal under s. 247, Oriminal Procedure Code. 
[p. 629, col. 1.] 

The Ohairman of a Municipal Council cannot be 
prosecuted for offences under gs, 56, 57, Madras District 

' Municipalities Act, which relate only to offences by 
polling officers or others in attendance at the polling 
room at municipal elections. [p. 626, cols. 1 & 2.) 

The Ohairman ofa Municipality is not an officer 
of the Municipality within the meaning of s. 32 of 
the said Act, and cannot be prosecuted for alleged 
offences under that section. [p. 626, col. 2.] 

Palaniappa Chettiar v. Krishnaswami Chettiar (1), 
followed. ' . | 

Sanotion under s. 197 (1), Oriminal Procedure Code, 
is not necessary in respect of a complaint against 
the Chairman of a Municipality under s. 54 (a) and 
(b) of the Madras District Municipalities Act, 
where the acts alleged against the Chairman 
cannot be said tohave been committed by him in 
his capacity of public servant as such and while 
acing the discharge of his official duty. [p. 627, 
col. 2. 

Kamisetty Raja Rao v. Ramaswamy (4), followed. 

Per Reilly, J.— Cognizance can be taken under the 
Madras District Municipalities Act of an offence 
made punishable by s. 54 (a) (b) under that Act, 
even though it is punishable also under Chap. IK-A, 
Penal Code, without the sanction required by s. 
196, Code of Criminal Procedure. [p. 628, col. 1.] 

Sesha Aiyar v. Venkatasubba Chetty (5), followed. 


Petitions, under ss, 435 and 436 of the 

, Code of Criminal Procedure, 1898, to revise 
an order of the Court of the District Magis- 
trate, Guntur, dated the 14th February, 
1927, in Or. R. O. No, 42 of 1926, O. O. No, 
112 -of 1826, on the file of the Court of the 


40 


of hearing of which theaccused had - 
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Joint Magistrate, Ongole) and’ an order of 
the Oourtofthe Joint Magistrate, Ongols, 
dated the 12th March, 1927, in O. U. No. 112 
of 1926,and an order ofthe Joint Magistrate, 
Ongole, dated the 5th November, 1926, in C. 
O. No. 112 of 1926. 

Messrs. Patanjali Sastriar, A. Krishna- 
swamy Iyer and M. Venkatasubbiah, for the 
Petitioner. 

The Hon'ble Mr. V. Ramadoss, Messrs. 
K. Kameswara Rao, G. Lakshmanna and 
A. Ramaswami Aiyangar, for the Respond- 
ents. 

The Public Prosecutor (Mr. J. C. Adam), 


for the Crown. 
ORDER. 

Madhavan Nair, J.—The petitioner 
in these cases, a defeated candidate at an” 
election in the Chirala Municipality, filed 
a complaint before the Joint: Magistrate 
of Ongole against the Ist accused the suc- 
cessful candidate, the 2nd accused the 
Municipal Chairman, and the 3rd aceused 
the polling officer, under ss, 52 (2), 54 (a), 
54 (b), 56 and 57 of the District Municipa- 
lities Act. Generally stated, the charge 
against them was that they all conspired 
together and procured improper entries in 
the voters’ list, threatened voters with 
prosecutions for alleged encroachments, 
etc., detained some of them under wrong- 
ful restraint and infringed rules for pre- 
serving secrecy of the election—these things 
having been done for the purpose of sup- 
porting the candidature of the 1st accused. 
The Joint Magistrate took the complaint 
on file against the Ist and the 3rd accused 
and passed an order that sanction of the ` 
Government appeared to be necessary for 
the prosecution of the Ynd accused. Thé 
complainant thereupon filed a fresh petition 
before the Joint Magistrate requesting him 
“to include the 2nd accused, issue sum- 
mons to him and take fresh evidence,” 
The Joint Magistrate issued summons and 
after hearing the Pleaders on both sidea 
regarding the necessity for Government 
sanction, passed an order under s. 203 of 
the Code of Criminal Procedure dismissing 
the case against the 2nd accused. In doing 
so he held that no case was made out 
against the 2nd accused under ss.56 and 
57 of the District Municipalities Act as he 
was nota Municipal Officer and that, as 
regards the offences under ss. 52 and 54, 
sanction of the Local Government was 
necessary before proceeding against him. 
The District: Magistrate was called upon 
to revise this order (Criminal Revision 
Petition No. 420f 1926), and he then held 


626 
that the Joint Magistrate’s order under s. 
203, Criminal Procedure Code, must be con- 
atrued as an order of acquittal. He also held 
that, even ifit did not amount to an order 
of acquittal, the proceedings could not goon 
against the 2nd accused without the sanc- 
tion of the Local Government and that he 
was not prepared to move the Government 
to appeal against the acquittal on his own 
motion “ as the complaint was too nebulous 
to warrant a presumption that a good case 
could ever be made out.” Hoe, therefore, 
dismissed the petition. 

Criminal Revision Cases Nos. 281 and 
283 have been filed by the complainant 
against the above orders of the District 
Magistrate: and the Joint Magistrate respect- 

‘ively. After disposing of the caseagainst 
the 2nd accused, the Joint Magistrate took 
up the case against the lst and the 3rd 
accused and as he was of opinion that the 
complainant absented himself to prevent 
the Oourt from proceeding with the trial of 
the case on an adjourned date, heacquitt- 
ed the two accused unders, 247, Oriminal 
Procedure Code, This order is sought to 
be revised in Oriminal Revision Oase No. 
282 of 1927, 

CRIMINAL Revision Cases Nos. 281 
, AND 283 oF 1927. 

J will first deal with Criminal Revision Cases 
Nos. 281 and 283 in which the 2nd accused is 
the counter-petitioner. Mr. Ramadoss for the 
2nd accused has not argued that the order 
of the Joint Magistrate amounts to an order 
of acquittal, Though the Joint Magistrate 
issued summons to the 2nd accused there 

“wan no order either under s. 2u2 or under 
s. 204‘of the Criminal Procedure Code. 
The records show that no evidence was 
recorded on either side. The District 
Magistrate's opinion that evidence must 
have been tendered” isa pure conjecture. 
In these circumstances, I do not think 
that the order of the Joint Magistrate dis- 
missing the complaint amounts to an order 
of acquittal. Itis, asit distinctly purports 
to be, an order under s. 203, Criminal Pro- 
cedure Code dismissing the complaint and 
‘nothing more. 

The real question for consideration is 
whether sanction of the Local Government 
is required for prosecuting the 2nd accused 

. for any of the offences mentioned sin the 
complaint. As ss. 55 and 57 of the District 

Municipalities Act relate to offences by 

polling officers, clerks or other persons in 

attendance at the polling room, clearly 
the 2nd accused cannot be prosecuted for 
those offences as he is. the Municipal Chair- 
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man and admittedly not a polling office » 
clerk or other person in attendance at 
the polling room and so no question of 
sanction arises with reference to these sec- 
tions, The same is the case with regard 
to the complaint under s. 52 (2) brought 
against him. Under that section “ Every 
Municipal Officer or servant or polling 
officer who wilfully makes or procures any 
improper entry in the electoral roll or any 


improper omission therefrom shall be 
punished... “It is argued that a 
Municipal Chairman is not a Municipal 


against for an offence under this [ 
In support of this argument reliance 18 
placed on the wording ofss.18 (3),70, 73, 
75,76, 352 and 355 (1) of the District Muni- 
cipalities Act and also on the decision in 
Palaniappa Chettiar v. Krishnaswame Chet- 
tiar (1). In the Acta distinction is made 
between a Municipal Chairman and a Muni- 
cipal Officer, though with respect to some 
of the sections it has been argued that the 
“ Ohairman “ has to be referred to as such 
in describing his individual powers and 
duties, and the powers, in certain circum- 
stances, which he possesses over Municipal 
Officers. To illustrate what I have said 
s. 18 says that the executive powers of the 
Chairman may be delegated to any Coun- 
cillor, Municipal Officer or servant ete. 
Section 70 (1) says that the Ohairman shall 
from time to time lay before the Council a 
schedule setting forth the designations and 
grades of the Officers and servants. Sec- 
tion 75 says that, subject to certain provi- 
sions, the Ohairman may fine, reduce, 
suspend, remove or dismiss any Municipal 
Officer or servant. Section 76 cays that the 
Ohairman may grant leave to all Municipal 
Officers and servants. Though the use of 
the term “Chairman” as an individual 
different from a Municipal Officer in these 
sections may perhaps be thus explained, 
it seems tome that the Chairman of the 
Municipality is not classed along with the 
Municipal Officers, but is treated for the 
purposes of thefAct, as different from a 
Municipal Officer. This appears to be clear 
from #8. 352 and 355 (1). Section 352 says 
that “no suit shall be maintainable against 
any Municipal Chairman, officer, or servant 
or any person acting under the direction 
of any Municipal Ohairman, officer or ser- 
vant, or of a Magistrate, etc.” Section 355+ 
(1) states “that it shall be the duty of every 


(1) 90 Ind. Oas. 388; 22 L. W. 429; 48 M. L.J 698 
A.T R. 1925 Mad. 877; (1925) M. W. N. 759. 
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Police Officer to assist the Chairman or any 
Municipal Officer or servant reasonably 
demanding his aid for the lawful exercise 
of any power vesting in the Chairman, or 
in such Municipal Officer or servant under 
this Act ete.” The explanation that was 
plausibly attempted for distinguishing the 
Municipal Ohairman from a Municipal 
Officer in the sections I hava referred to 
does not evidently apply to these sections 
which show thatthe Municipal Chairman 
is put ina different class as distinguished 
- from a Municipal Officer or servant of the 
Municipality. In Palaniappa Chetitar v. 
Krishnaswamy Chettiar (1) to which one of 
us was a party, it was held thatthe Vics- 
Ohairman is notan officer of the Munici- 
pality within the meaning of s. 49 incom- 
petent to stand for an election. I sea no 
reason why we should not follow this deci- 
sion and hold thatthe Chairman is notan 
officer of the Municipality within the mean- 
ing of s. 52 also. So far as possible, the 
terms appearing in the different sections 
of the Act should be interpreted in the 
same way. The main argument urged in 
support of the contention that the Munici- 
pal Ohairman isa Municipal Officer within 
the meaning of s, 52 is based upon the 
fact that it -is the duty of the Chairman 
under 8.44(1) of the Act toprepare and 
publish an electoral roll showing the names 
of the persons qualified to vote. If that 
is so, it is argued that the Act could not 
have ; contemplated to. exclude from the 
scope of s, 52 (2) dealing with improper 
entries in electoral rolls or improper omis- 
sions therefrom, the Municipal Chairman 
whose duty it is to prepare and publish 
the electoral roll. I cannot accept this 
argument, In view of the rules for the 
preparation of electoral rolls in Municipali- 
ties published under the Act, in casas 
where objections are taken against the pre- 
liminary roll the Municipal Ohairman must 


be considered as sharing the responsibility 


for the aceuracy of its contents with 
the “ revising authority” and further r, 8 


(g) says that “None ofthe officers entrust-- 


ed with the preparation of the rolls shall be 
held legally liable for their completeness 
or accuracy; neither shall they be held 
liable to any action for damages by reason 
only of any omission or inaccuracy in res- 
pect of such rolls or any non-compliance 
„With the dates prescribed in these rules.” 
It would thus appear that the reason sug- 
gested for bringing Municipal Ohairman 
within the scope of s, 52 (2) has not much 
force, As Ihave held, on an examination 
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of the relevant sections of the District 
Municipalities Act, that a distinction is 
made in the Act between a Municipal 
Chairman and a Municipal Officer the 2nd 
accused cannot be prosecuted under s. 52 
(2) of the Act. 

The next question is whether under s. 197 
(1) of the Cede of Criminal Procedure the 
previous sanclion of the Local Government 
is required before instituting a complaint 
against the Ohairman: of a Municipality 
under s, 54 (a) and (b)of the District Mani- 
cipalities Act. In this case the 2nd accused 
is alleged to have threatened some votera 
that he would increase their property tax 
and others that he would institute prosecu-~ 
tions againstthem for alleged’ encroach. 
ment if they did not vote for his candidate, . 
He is said also to have wrongfully restrain- 
od some people from voting. Iam clearly 
of opinion that no sanction is required 
before proceeding against the Municipal 
Chairman with respect to these alleged 
offences. No doubt the Ohairman of a 
Municipality is a public servant and not 
removable except by the Local Govern- 
ment [See In re Chairman of the Municipal 
Council (2) and Emperor v.U Maung Gale 
(3)]. Butthe acts alleged against him can- 
not besaid to have been committed by 
him while acting in the discharge of his 
official duty. It is conceded that the 
alleged act of wrongful restraint cannot be 
said to have been committed by the 
Ohairman in his capacity of public servant 
as such. In my opinion, the allegations 
made against him under s. 54 (b) also fall 
within the same description. In Kamisetty 
Raja Rao v. Ramaswamy (4) it. was held 
that no previous sanction of the Local 
Government was necessary for instituting 
a complaint against the Ohairman of a 
Municipality for threatening a voter with 
injury to his property with intent to induce 
such voter to votefor any candidate or to 
abstain from voting. I, therefore, hold 
that sanction under s. 197 (1), Oriminal 
Procedure Oode is not necessary in respect 
of the complaint against the 2nd accused 
under 6. 54 (a) and (b) of the District Muni- 
cipalities Act. 


Mr. Ramadoss then argued that, as the com- 
plaint alleges that all the accused conspired 


(2) 1 Weir, 243. 

(3) 97 Ind. Oas. 64; 4R. 1928; A. I, R.1926 Rang, 
171; 27 Gr. L. J. 1088. 

(4) 102 Ind. Cas. 347; 25 L, W. 608; 52M. L. J. 647: 
(1927) M. W. N. 423; 38 M. L. T. 338; A.L R. 1927 
Mad. 566; 28 Or, L. J. 539,8 A.I. Or, R. 170; 50 M, 
754, 
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together to commit the aforesaid offences, 
sanction under s. 96A of the Criminal 
Procedure Oode is requiredfor proceeding 
against the 2nd accused, and also against the 
other accused. I cannot accept this argu- 
ment, for the complaint does not disclose a 
charge of criminal conspiracy» punishable 
under ó. 120 (b) ofthe Indian Penal Code 
against the accused. Itis not alleged in 
thé complaint that any of the accused 
committed that offence; nor do the allega- 
tionsin it make out that such an offence 
has béen committed. The words ‘conspire’ 
and “conspiracy” are vaguely used in the 
complaint only toshow that‘all the accused 
are jointly responsible for the commission of 
the offence. Sanction under s, 196 (a), Crimi- 
mal Procedure Code is, therefore, not neces- 
“garyfor proceeding against any of the accus- 
ed in this case. ` . 

The last argument advanced on behalf 
of the 2nd accused is that since the offences 
alleged against him under s. 54 (a) and (b) 
of theDistrict Municipalities Act fall with- 
in Ohap. IX of the Indian Penal Code viz., 
s. 171-0 sub-s. (2) cl. (a) he is immune 
from prosecution for those offences except 
under the authority of Government as re- 
ferred to in s. 196 of the Codeof Criminal 
Procedure. The point is not free from 
doubt. In Sesha Aiyar v. Venkatasubba 
Chetiy (5) where a Municipal Chairman was 
prosecuted for offence under the District 
Municipalities Act which fell also under 
Ohap.IX-A of the Indian Penal Code, it 
was held that, though no authority of the 
Government had been procured as required 
under s.196; Oriminal Procedure Code, it 
was open to proceed with the prosecution 
as regards those offences under the District 
Municipalities Act without any sanction. 
This decision is against the view contended 
for by Mr. Ramadoss, but he argues that 
the case has been wrongly decided. The 
language of s. 196, Criminal Procedure Code 
is very general. It says that “No Court 
shall takecongnizance of any offence punish- 
able under Chap. VI or 1X A of the Indian 
Penal Oode......ccccccssereeceeeeeees unless upon 
complaint made by order of, or under 
authority from, the Governor-General in 
Council, the Local Governmentf............... ‘i 
The wording of the section would seem to 
lend some support to the view that, even 

f the offences alleged are offences punish- 
able under.a-Local- Act, if they happen to 
be punishable under Chap. IX-A of the 


5) 77 Ind. Cas’ 730; 19 L. W. 20]; .(1924) M. W. N. 
268; 25 Cr, L. J 442; A. L R. 1924 Mad. 487. 
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Indian Penal Code no prosecution either 
under the Penal Code or under any other 
law can be instituted except, under the 
authority from the Local Government as 
required by the section. If this viswis 
right the decision in Sesha Iyer v. Venkata- 
subba Chetty (5) would seem to require re- ` 
consideration. But it is not necessary to 
consider the question any {further in view of 
the order that we are going to pass in this 
case and also having regard to the fact 
that in the amendments proposed in the 
District Municipalities Act election offences 
which fall within the purview of Chap. IK-A 
of the Indian Penal Code are omitted. 

I have now dealt with all the legal objec- 
tions that have been brought against the ` 
prosecution of the 2nd accused. To sum 
up: he cannot be proceeded against under 
ss. 52 (2), 56 and 57 of the District Munici- ` 
palities Act as these sections as I have 
shown donot apply to him. As regards 
ss. 54 (a) and 54 (b) no sanction is required 
under s. 197 (1) of the Criminal Procedure ` 
Code. Sanction under s. 196-A, Criminal 
Procedure Oode, also is not required as 
the offence of criminal conspiracy punish- 
able under s. 120-B, Indian Penal Code, is 
not alleged in the complaint. Assuming 
that the sanction of the Local Government 
under s, 196 (1)is also not necessary, we 
think we are not justified in interfering 
with the order of the lower Court as regard 
thisaccuced for the reason that the allega- 
tions made against him taken as a whole 
are extremely vague and indefinite. The 
only definite allegation is “that the 
Municipal Chairman is said to have wrong- 
fully restrained one or two persons; but 
they have not comeforward with any com- 
plaint nor isthe presentcomplaint supported 
by anyaffiidavitor statements from them, On 
a careful perusal of the proceedings in the 
case, we are satisfied that in the interests 
of justice, we should not ¢interfere with the 
order of the lower Court as regards the 
prosecution of this accused. 

. CaiminaL Revision Oase No. 282 or 1927. 
I will now teke up Oriminal Revision Oase 
No. 282 against accused Nos, land 3. In 
this case Mr, Lakshmanna's. main argu- 
ment is thatthe order complained against 
isan orderof acquittal and that we should 
net interfere with such an order at the 
instance of a private party. No doubt 
the learned Joint Magistrate has acquitted . 
these accused under s. 247 of the Criminal 
Procedure Code; but, in my opinion, the 
facts do not show that the hearing of 
the case stood adjourned to the date on 
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but like accused No. 2 no sanction under 
either s. 196 or s. 197, Oode of Oriminal 
Procedure, was required for prosecuting 
accused No, lfor the other two offences. 

Against accused No. 3 the petitioner's 
complaint alleged that he as polling 
officer committed offences punishable 
under ss. 56 and 57 of the District Munici- 
palities Act. Those offences are not 
punishable under sChap. IX-A, Indian 
Penal Gode, and it is not suggested that 
for accused No. 3's prosecution any sanc- 
tion was required under s, 196 or s. 197, Code 
of Oriminal Procedure. 

But another contention has been raised 
for all the accused that the petitioner's 
complaint really charges them with crimi- 
nal conspiracy punishable under s. 120-B, 
Indian Penal Code, and for that offence 
they can be prosecuted only with the 
sanction required by s. 196-A, Code of 
Criminal Procedure, which has not been 
obtained. It is true that-in thecomplaint 
it is alleged that accused Nos. 1 and 2 
conspired together in respect of the 
offences with which they are charged and 


_ that aecused No. 3 committed the offence 


punishable under s. 57 of the District 
Municipalities Act in conspiracy with the 
other accused; and in a supplemental 
petition presented by the petitioner on 
24th October, 1926, he stated that “the 
main allegation in the complaint is that 
all the three accused conspired together 
and committed all the offences jointly and 
in the sametransactionin promotion of the 
object of the criminal conspiracy in which 
all of them are partners.” But it cannot be 
seriously suggested, when more persons 
than one are charged by a complainant with 
the commission of an offence, that merely 
because the allegation involves incidental- 
ly an implicit or explicit charge of crimi- 
nal conspiracy the offenders cannot be 
tried for the alleged offence unless the 
sanction required by s. 196-A, Code of 
Oriminal Procedure, for their prosecution 
for criminal conspiracy is obtained. If 
that were so, no offenders, for instance, 
could ever be tried for dacoity without 
previous sanction for their prosecution for 
criminal conspiracy. That is clearly not 
the effect of s. 196-A, Code of Criminal 
Procedure ,and it is surprising that this 
contention should have been raised. 

The result of this discussion is that 
there is no technical reason why the Sub- 
Divisional Magistrate should not have 
proceeded with the charges against the 
accused other than those for offences, 
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punishable under s. 52 (2) of the District 
Municipalities Act as it is not disputed 
that the petitioner complied formally with 
the requirements ofs. 59 ofthat Act. The 
acquittal of accused Nos. 1 and3 under 
colour of s. 247, Code of Criminal Procedure, 
appears to mê to have been improperas it 
is not shown satisfactorily that the peti- 
tioner was aware that the case which had 
been adjourned sine die had been re-posted 
to 12th March, 1927, when he failed to 
appear. Bat it has still to be decided 
whether it is necessary or proper for us 
to set aside the Sub-Divisional Magistrate's 
orders in the case and to direct him to 
proceed with it. There appears to me to 
be a good reason why weshould notdo so. 
The petitioner's complaint is an extraordi* 
nary one. I do not think that I have ever 
seen so vague a complaint. In regard to 
none of the offences except that of wrongful 
resiraint is asingle definite fact alleged. it is 
alleged that some of accused No. 2's ‘under- 
lings’ were wrongly entered in the electoral 
roll and that some voters were threatened, 
but who they were or when these things 
were done there is nothing to}show. It is 
alleged against accused No. 3 that he 
announced the names of some voters as 
having voted for accused No. 1, informed 
accused No. 2, which voters had supported 
accused No. 1, allowed’some persons to vote 
who were not entitled to doso and pre- 
vented others who were entitled to do so 
from voting; but here again nota single 
voter's nameis mentioned. In regard to 
wrongful restraint it is alleged that “ Rat- 
tayya and Raghavalu and some others 
were detained in the houses of the Ist and 
3rd accused under wrongful restraint.” 
That is the nearest approach to any definite 
allegation in the complaint ; but even there 
it is not mentioned who were detained in 
which house. And it does not appear that 
Rattayya or Raghavalu or any one else him- 
self complained of any such detention. The 
provisions of s, 59 are obviously introduced 
into the Act partly with the object of 
preventing stories of election offences be- 
ing invented and worked up at leisure by 
disappointed candidates or their partisans, 
If vague complaints such as this one are 
accepted and the complainants allowed to 
fill jn the details afterwards that object 
will be defeated. In my opinion the only 
proper way for the Sub-Divisional Magis- 
trate to deal with the complaint would have 
been to dismiss it at once, and we should 
certainly not be justified in allowing the 
ease to be re-opened now, I agree that all 
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these revisions petitions should be dis- 
missed. 

V. N. V. : 
Petitions dismissed. 
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Present:— Justice Sir William Watkin 
Phillips, Kr., Mr. Justice Ramesam and 
Mr. Justice Madhavan Nair. 
PENMETOHA SUBBARAJU~ | 
PETITIONER—DEFENDANT—APPELLANT 


versus 
PENMETOHA VENKATRAMARAJU 
—COUNTER PETITIONER—PLAINTIFF 
: -—RESPONDENT. 
.'* Givtl .Procedure Code (Act V of 1905), s. 89, 

0. XXIII, r. 8—Reference to arbitration of pending 

_guit without order of Court—Decree in terms of award, 
0 PASS. 

Powers an lave referred their differences in a 
‘pending suit to arbitration without an order of the 
-Oourt and an award is made, a decree in terms of 
the award can be passed by the Oourt under 

©. XXIII, r. 3, Civil Procedure Code, or otherwise 

even if the parties do not accept the award. [p. 635, 

ae Ayyannamma v. Valloori Rama Swami (1), 

Chanbasappa Gurushantappa v. Baslingayya Gokur- 
. naya (6) and Gajendra Singh v. Durga Kumari (T), 

a ari v. Muniyachari (3) and Venkatachellam 
Reddi v. Rungiah Reddi (16), distinguished. 

Hari Parshad v. Soogni Devi (9), Amar Chand v. 
Banwari Lall (10) and Guimonidasi v. Tarinicharan 
Porel (17) not followed. 

Appeal against an orderof the Oourt of the 
the Subordinate Judge, Narasapur, dated 
the 28th .of March, 1927, and passed in 
Civil Miscellaneous Petition No, 633 of 1927, 
in Original Suit No. 16 of 1926. i 

This appeal originallycame on for hearing 
“before Ramesam and Jackson, JJ., who 
madè the following : 

ORDER OF REFERENCETOA 
. FULL BENCH. 

‘3 This is anappeal against the order of the 

Subordinate Judge of Narasapur, refusing 

fo pass a decree in terms of an award. The 

petition was filed by the defendant under 

O XXIL r. 3, of the Civil Procedure Oode. 

The Subordinate Judge observes: “There 

iş no written Order of Reference to arbitra- 

tion.” Parties made no reference through 

Court. Petition is dismissed. The order 

ofthe Subordinate Judge shows that he 

thought that a décree in terms of an award 
éould:be passed only if a reference is made 
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through Court. Itisnot the defendant's 
case that there was a reference through 
Court. His case is that there was a refer- 
ence without the intervention of the Court 
and an award was passed and that a decree 
can be passed on such an award under 
0. XXIII, r. 3. The respondent denies 
such a reference but the matter was not 
enquired into by the Subordinate Judge. 
The petitioner in the lower Court is the 


appellant beforeus and he asks that the 


matter may be enquired into, that is, whe- 
ther a reference was,as a matter of fact, 
made, 

The learned Vakil for the respondent 
argues that O. XXIII, r.3, should not be 
applied to acase like this where a refer- 
ence is made to arbitrators and an award is 
the intervention of the 
Court. There is great conflict of opinion 
on this question in all the Indian Courts. 
The latest decision of this Court is in 
Nune Ayyannamma v. Valloort Rama 
Swami (1) where it was held that O. XXIII, 
Tr. 3, applies following earlier decisions of 
this Court. The earliest decision of this 
Court, Lakshmana Cheiti v. Chinnathambi 
Chetti (2) was prior to 1908, but all the other 
decisions areonthenew Code. Some óf these 
can be distinguished on the ground that 
the parties have accepted the award and, 
therefore, they were acting practically on. 
the footing of a compromise, but others 
cannot be distinguished on this ground. 
In Bodhchari v. Muniyachari (8) the award 
dealt with matters which were the subject- 
matter of a pending suit and other matters | 
which were not the subject-matter of the 
suit. That decision may be distinguished 
on the ground of this difference in the facts, 
but it must be notedthat the learned 
Judges who decided the case, Krishnan and 
Odgers, JJ., were inclined to follow the 
decision in Shavaksha Dinsha Davar v, 
Tyab Haji Ayub (4) to be presently refer- 
red to. It was also conceded in (Nune 
Ayyannamma v. Valloort Rama Swami (1) 
that there is great force in the fargu- 
a based on s. 89 of the Civil Procedure 
Code, 


Coming now to the Bombay High Court, 
Macleod, ©. J., originally held in Shavaksha 
Dinsha Davarv.Tyab Haji Ayub (4) that 
O. XXIII, r. 3, would not apply to a case of 


(1) 104 Ind. Oas. 674; 53 M, L. J. 444; 26 L. W. 231; | 
(39M. L. T. 593; A. I, R. 1927 Mad. 1126. 

(2) 24 M, 326. 

(3) 65 Ind. Cas, 92; 14 L. W, 666; (1921) M. W, N. 


56. 
(4) 37 Ind. Cas, 140; 40 B. 386; 18 Bom. L. R. 559, 
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‘this kind, but he departed from this view 
in Manilal Motilal v. Gokaldas Rowji (5). 
The matter came before a Full Bench in 
Chanbasappa Gurushantappa v. Baslingayya 
Gokurnayar (6). Marten, O. J., in his final 
judgment relies on the definition ofthe term 
“compromise” given in Murray's Dictionary 
as including a reference to arbitrators, but as 
observed by my learned brother in the 
course of the arguments, even then, the 
term “compromise? may not apply to the 
actual award in which it ends. In the 
Allahabad High Court, the matter went 
up toa Full Bench in Gajendra Singh v. 
Durga Kumari (T) and it was held that 
O. XXIII, r. 3, applies but in a later deci- 
sion of the same Court in Baij Nath Prasad 
v. Narain Prasad (8) a Bench of two Judges, 
Mukerji and Boys, JJ., held that O. XXIII, 
r. 3, did not apply on the facts of that 
case. Thesame view was taken in Lahore, 
the latest decision being Hari Parshad v. 
Soogni Devi (9). In Oaleutta the latest 
decision is Amarchand v. Banwari Lal (10) 
where Rankin, J., takes the same view as in 
Shavaksha Dinsha Davar v. Tyab Haji 
duuh (4) following an earlier decision of 
is, 

In these circumstances, it seems to be 
desirable that the matter should be refer- 
red to a Full Bench. We observe that 
thereis great forcein the argument based 
ons. 83 of the Civil Procedure Oode. 
There is no doubt that it is the intention of 
the Legislature that, in all cases of arbitra- 
tion and awards, the procedure in Sch. II, 
should be observed. The only difficulty 
arises on account of the fact that sub-cl. (2) 
of cl. 20 of the Second Schedule contemp- 
lates that the application to file the award 
should be registered as a suit. Where 
there is already a pending suit, this 
` means that there will be two parallel suits 
. coveringthesame matter. Obviously, it is 
inconvenience of this kind that has induced 
Judges to apply O. XXIII, r. 3, in cases 
where there is a reference to arbitration 
and an award is made without the interven- 
tion of the Court, where a suit is pending, 
This difficulty canno doubt be met by 


(5) 59 Ind. Qas, 53; 45 B. 245; 22 Bom. L. R. 1048. 

(6) 105 Ind. Cas. 516; 29 Bom. L. R. 1254; 51 B. 908; 
A. I. R. 1927 Bom. 565. 

(7) 88 Ind. Oas 768; 47 A, 637; 23A. L.J. 561; A. L 
R. 1925 All. 503 (F, B). 

(8) 102 Ind. Cas. 608; A. I, R. 1927 All. 614; 25 A. L. 
J. 787; I L. T. 40 A. 65; 50 A, 51. 

(9) 67 Ind. Oas, 123; 3 Lah. L. J. 162. 
aes 69 Ind. Oas. 808; 49 O, 608; A. I. R. 1922 Cal. 
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Suitably amending-sub-cl, (2) of cl. 20 of 
Sch. II, but until such an amendment is 
made, to apply O. XXIII, r. 8, seems to be 
going in contravention of the provisions 


_of s. 89, Civil Procedure Code. 


We refer the following question to a Full 
Bench:— . 

“Wherein a suit parties have referred 
their difference to arbitration without an 
order of the Court and an award is made, 
can a decreein terms of the award be passed 
by the Court under O. XXIII, r. 3, or 
otherwise, the parties not accepting the 
award?” : 

Mr. P. Somasundaram, for the Appellant. 
. Mr. T.M. Krishnaswami Ayyar for Mr. V. 
Suryanarayana, for the Respondent. 

This appeal was heard by a Full Bench-in 
pursuance of the aforesaid Order of Refer- 
ence and the Court expressed the follow- 


ing 
OPINION. 

Phillips, J.—The question referred to 
us for decision is ‘where ina suit parties 
have referred their difference to arbitration 
without an order of the Court and an award 
is made, can a decree in terms of the award 
be passed by the Court under O. XXIII, 
r. 3 or otherwise, the parties not accepting 
the award?” 

This question has frequently come up 
for decision inthis Court and has almost 


invariably been answered in the affirma- 


tive. 

In Nanjappa v. Nanja Rao (11) it was 
held thatan award insuch circumstances 
was a lawful agreement, compromise and 
adjustment within the meaning of s, 375 
of the Oivil Procedure Code, 1882, which 
is the section corresponding to O. XXIII, 
r. 3, ln that cage the previous decisions of 
this Court were referred to and followed. 
The subsequent cases in which the decision 
was under the Code of 1908 have held that 
O. XXIII, r. 3, can be applied in such cir- 
cumstances:—Chinna Venkatasami Naicken 
v. Venkatasami Naicken (12), Belagoduhal 
Virabhadra Gowd v. Kalyani Gongamma 
(13), Alagu Pillai v. Veluchami (14), Chinna 
Dorayya v. Venkanna (15) and Nune 
Ayyannamma v. Valloort Rama Swami (1). 


(11) 16nd. Cas. 478; 23M. L. J. 290; 12M. L. T. 
133; (191%) M. W. N. 1091. 

(2) 51 Ind. Cas. 827; 42 M. 625; 36 M.D. J. 291; 
(1919) M. W, N. 221; 25 M. L. T. 397. 

(13) 97 Ind. Cas. 465; A. I. R. 1926 Mad. 1211. 
fia 74 Ind. Cas. 609; 45 M. L. J. 76; (1923) M, W. N 
331 & 509; 32 M. L. T. 369; 18 L. W. 26; A.I. R. 1923 


Mad. 576. 
(15) 76 Ind. Cas. 602; A. I, R. 1925 Mad, 50, 
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The only cases in which a different opin- 
ion has been expressed are Venkatachalam 
Reddi v. Rungieh Reddi (16) and Bodachari 
v. Muniyachari (3). In the former case there 
was a mere agreement to refer but no award 
in pursuance of that agreement, and it was 
held that that was not an adjustment 
within thé meaning of the Oode. In the 
latter case,:Krishnan and Odgers, JJ., were 
inclined to hold that s. 89 of the Oivil 
Procedure Code was a bar to the applica- 
tion of O. XXIII, r.3, in such cases but 
did not definitely decide the point. It 
will be seen, therefore, that so far as this 
Court is concerned the view taken almost 
unanimously has been that O. XXIII, r. 3, 
is applicable in such circumstances; but 
this reference hasbeen made because the 
Calcutta High Court and the Lahore High 
Court have held to the contrary. In 


Calcutta the leading case is Amar Chand v. . 


Banwari Lall (10) a decision of Rankin, J., 
sitting asa single Judge, in which he 
followed an earlier decision of his own. 
This was followed by a Bench in Guimoni- 
dasi v. Tarinicharan Porel (17). The 
Lahore High Court took the same viewin 
Hari Parshad v. Soogni Devi (9) and 
based their decision on the provisions of 
s. 89 of the Oivil Procedure Oode. In 
Bombay, Macleod, O. J., agreed with the 
Calcutta view in Shavaksha Dinsha Davar 
v. Tyab Haji Ayub (4) but in a subsequent 
case Manilal Motilal v. Gokal Das Rowji 
(5) he came to the opposite conclusion, 
The question was referred to a Full Bench 
andin Chanbasappa Gurushantappa v. 
Baslingayya Gokurnaya (6; it was held that 
O. XXIII, r. 3, was applicable. The Allah- 
abad High Court (Full Bench) have taken 
the same view in Gajendra Singh v. Durga 
Kumari (7) although in a subsequent case, 
Baij Nath Prosad v. Narain Prasad (8) a 
Bench of two Judges held that O. XXIII, 
did not apply in the particular case they 
were considering, which was a case where 
the requirements of cl. 20, Sch. II, Oivil 
Procedure Code, had been complied with, 
andit was heldthat the award should be 
treated as an award and not as acompro- 
mise ofthesuit. The main body of opin- 
jon is, therefore, clearly. in favour of an 
affirmative answer to the question before 
us, but it will be advisable to consider the 
matter in its legal aspects. 


(18) 12 Ind, Oas. 372; 36 M. 353; 10M, L, T. 248; 
asn 2M. W. N. 249; 21 M. L. J. 990. 

(17) 104 Ind. Oas. 360; A.I. R. 1927 Oal, 887; 47 O. L, 
J. 59; 55 C. 538, 
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In thefirst place, is O. XXIII, r.3,in 
terms applicable to the case before us? 
Rule 3 provides. “Where it is proved to 
the satisfaction of the Court that a suit 
has beer adjusted wholly or in part by any 
lawful agreement or compromise............ I 
Ifan agreement to abide bythe decision 
of an arbitrator can be held to be a com- 
promise, the section is clearly applicable. 
It has been suggested that a mere agree- 
ment tobe bound by a future award is not 
a compromise, whereas an agreement to 
accept an award that has been made isa 
compromise. Itis difficult to see on what 
principle parties who agree to accept a 
certain fixed sum in satisfaction of a claim 
can be said to compromise that claim, 
whereas if they agree to accept a sum 
whichisto be fixed by some one else that 
does not amount toa compromise. The 
meaning of the word “compromise” has 
been elaborately discussed by Martin, O. J., 
in Chanbasappa Gurushantappa v: Baslin- 
gayya Gokurnaya (6) and with respect, I 
etirely agree,with him that the agreement to 
abide by the decision of an arbitrator is a 
compromise of the claim. 

The main objection that has been taken 
to the application of O, XXIII, r. 3, is that 


it is opposed to s. 89 of the Oivil 
Procedure Oode, That section runs as 
follows:— 


“Save in so far asis otherwise provided 
by the Indian Arbitration Act, 1899, or by 
any other law for the time being in force, 
all references to arbitration whether by an 
order in a suit or otherwise, and all 
proceedings thereunder, shall be governed 
by the provisions contained in the Second 
Schedule”. 

Two arguments are advanced in support 
of this proposition, firstly that the words 
“any other law for the time being in force” 
cannot include O. XXIII which finds a place 
in the Schedule to the Oivil Procedure Oode 
itself, and socondly that s. 89 is 
exhaustive and provides that all references 
to arbitration shall be governed by the 
Second Schedule of the Oode. The first 
argument does not appeal to me, for if 
the whole ofthe provisions of the Oivil 
Procedure Code are excluded by the words 
“any other law for the time being in force” 
“it would mean that the provisions of 
the Second Schedule were exhaustive and 
self contained and the various rules of 
procedure laid down inthe other parts of 
the Code would beinapplicable, The words 
“any other law" are very general and 
there seems to be no reason for interpreting 


, 
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them as excluding the law laid down in 
other parts of the Civil Procedure Oode. 
The second argument that s. 89 makes 
the Second. Schedule exhaustive and, 
therefore, excludes the provision of O. 
XXII] in cases of award has more force. 
If an award comes within the meaning of 
compromisé in r. 3,as I have found that 
it does, a certain right is conferred on 
. parties by that section and that right cannot 
be taken away except by a specific 
enactment. Unless it is necessary to read 
s. 89 as having that effect it should 
not be so read. In the first place, the 
Second Schedule, Civil Procedure Code, is 
not mandatory, but provides for reference 
to arbitrators at the will of the parties and 
also provides that certain procedure must be 
followed if they take action. under that 
Schedule. It does not, however, say that 
there shall be no arbitration other than 


what is dealt with by the Second Schedule, . 


and if parties to the suit choose to refer 
to arbitration itis open to them to adopt 
the provisions of the Second Schedule or 
not as they please. In the present case the 
parties have agreed to decide a pending 
litigation in accordance with the award of 
an arbitrator. Under cl. 26 of the 
Second Schedule they could apply to have 
the award filed in Court and then the 
procedure provided by that clause would 
be followed. If, however, the award satisfies 
the provisions of O. XXIII, r. 3, there is 
no provision in the Oivil Procedure Code 
which expressly takes away the right of 
the parties to proceed in accordance with 
the section; and unless that right is clearly 
.takenaway bylaw it must be enforceable 
in Court, and certainly there is no express 
provision of law which takes away such 
tight nor any provision which necessarily 
has that implication. I am, therefore,,of 
opinion that O. XXIII, r. 3, can be applied 
in the circumstances of the present case, 
although I am not prepared to hold that in 
appropriate circumstances the parties would 
be precluded from taking action under 
cl, 29 of the Second Schedule. 

Another argument has been adduced by 
Mr. T. M. Krishnaswami Ayyar for the res- 
pondent, namely, that when parties engage 
in litigation and give the Court jurisdic- 
tion to decide that dispute it is not open 
to them to oust that jurisdiction by an 
agreement among themselves; and reliance 
ia placed on Dolman & Sons v. Ossett 
Corporation (18) which was followed in 


(18) (1912) 3 K, B. 237; 81 L. J. K, B. 1092; 107 L, T, 
581; 76 J. P. 457; 10 L, G. R. 915, a Ae : 
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Ram Prosad Surajmull v. Mohan Lal 
Lachminarain' (19) and Appavu Rowther 
v, Seent Rowther(20). That case is not, 
however, at all applicable to the present 
question,for there it was held that, when 
there was what is called an arbitration 
clause in an agreement and in contraven- 
tion of that clause-asuit had been filed, it 
was not open to plead an award given after 
suit asa bar to the action, There,  how- 
ever, the agreement to submit the disputes 
for arbitration was made before the suit was 
filed and on this ground the case is 
distinguishable. Fletcher Moulton, L. J., 
observed at page 269*, “It follows, there- 
the latter case the private 
tribunal, if it hasever come into existence, 
is functus officio, unless the parties agree 
de novo that the dispute shall be tried by 
arbitration, as in the case where they agree 
that the action itself shall be referred.” 

Farwell, L.J. also observed at page 
274*, ‘When the defendant has submit- 
ted to the jurisdiction, he cannot withdraw 
“without the leaveof the Oourt, or the con- 
sent of his opponent,” From these observa- 
tionsit is clear that the learned Judges 
distinguished the case they were consider- 
ing from one in which the parties make a 
reference to arbitration after the suit had 
been filed and that the latter was not 
governed by their decision. I am, there- 
fore, of opinion that the question 
referred to us must be answered in the 
affirmative. 
` Ramesam, J.—I agree. 

Madhavan Nair, J.—I agree. 

Y.N. V. Reference answered 


in the afirmative, 
(19) 60 Ind, Oas. 895; 47 O. 752; 38 O. L. J. 67. 
(20) 42 Ind. Cas. 514; 41 M. 115; 83 M. L.J. 177; 6 
L. W. 243. 





*Pages of (1912) 3 K. B.—[Ed.] 
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Temples in- Malabar, whether public or private— 
Presumption—Long user by public, effect of—Com- 
` parative evidence, value of—Inam proceedings, evi- 
dentiary character of—Removal of trustee—Misfeas- 
ance of predecessors, liability for—Association of 
private trust, effect of—Back accounting, when 
ordered—Appointment of additional trustees, advis- 
ability of. A 
There is no presumption of law or fact thata 
temple in Malabar is either pubic or private. It will 
depand on the facts proved in each case to be 
decided on the evidence of dedication, if available, 
of actual user, and of public repute. [p 637, col, 
LJ 


When all castes of the Hindu public for centuries 
have been freely using a temple and have never 
been debarred from using it and there is no evi- 
denee that they have been doing so with permission, 
it would require strong evidence to persuade 2 
-Oourt to hold that the temple is not a public 
temple but a private one intended for the use of 
one isolated caste or tarwad or family alone. [p. 640, 
col, 2.) 


In considering whether a temple is public or 
private, even when the parties may be taken to have 
admitted or to be ready to admit or when the Court 
has judicially held,that certain temples cited are public 
or are private, it is better toexclude such comparative 
evidence. 1f the feature emphasized is a géneral charac- 
teristic of a public temple or of a private temple then 
it must bear in its own character some indicia of its 
public or private nature, and in that case these 
indicia and not the fact that they appear in other 
temples are the real indicia of the nature of the 
temple in which they appear. Public temples may 
have features reproduced in private temples and 
vice versa. [p. 637, col. 2.] 


Inam proceedings are of great importance on the 
question as to whether a temple is public or private 
inasmuch as a grant in inamin favour of a temple 
meant the remission of public revenue on assessed 
land and the duty.of the Inam Oommissioner was on 
the one side to see that no remission of public 
revenue was granted except fora genuinely public 
purpose and, on the other, that a genuine publics 
charitable and religious institution should have the 
benefit of such remission. |p. 639, col. 2.] 


Arunachellam Chetty v. Venkatachalapathi Guru- 
swamigal (11), followed. 


A trustee can be held to be unfit to continue as 
trustee only if his own personal acts or omissions 
are such as would render him personally unfit. He 
is not responsible for the acts of his predecessor in 
office. [p. 642, col. 1.] 


A Court is not called upon to remove a trustee 
merely because he has asserted thatthe trust is his 
private property. [p. 643, col. 1] 


Where a trust is vested in a tarwad the real 
trustee is the karnavan since the members of the 
tarwad have no personal right to interfere in his 
management. They have merely the right to 
succeed to the trusteeship ifand when they succeed 
to the karnavanship. [p. 643, col. 2; p. 644, col. 1.] 


Where trust property which has been lost on 
account of misfeasance of a prior karnavan can be 
traced to the possession of the tarwad, then and 
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only then can the tarwad be called upon -to restore 
it. [p. 843, col. 2.] 


It isa general principle that back accounting will 
not be decreed except on proef of dishonesty and 
malversation. [p. 644, col, 1.] 


In framing a scheme for a public temple the 
intention of the founder should as far as possible be 
respected. Where the course of management for 
which a trustee in possession is held responsible has 
had the sanction of a long uninterrupted exercise, 
even though there have been negligence and mis- | 
conduct, where the trust has been fairly maintained 
for centuries by the tarwad which has not in any 
way interfered with its user by the public, and 
where the family has been for long closely 
associated with the temple and when the trust 
will be under the direst supervision of the new 
Hindu Religious Endowments Board the. family 
should have the opportunity of working the trust 
asa public trust harmoniously under the supervision 
of the Religious Endowments Board without being 
hampered by additional trustees being appointed along 
with the karnavan, [p. 645, col. 1.] 


Appeal suit filed against a decree of 
the Sub-Judge South Malabar, in Original 
Suit No. 79 of 1917. 


Mr. A, Krishnaswamy Ayyar, for the Ap- 
pellant. i 


Mr. T. R. Ramachandra Ayyar, and 
the Government Pleader, for the Respond- 
ents. 


JUDGMENT.—This is an appeal from 
the judgment of the Sub-Court, Palghat in 
a suit under s. 92, Oivil Procedure Code, to 
remove the defendants from the trusteeship 
of the plaint temple and to prescribe a 
scheme for its management. The temple is 
that of Viswanathaswami situated at the 
side of the Kalpathi river in Palghat. 
Admittedly it has been fora long time in 
the management of the defendants’ edom 
which is the Vallia Konikkal edom. De- 
fendant No. 1 was sued originally as the 
karnavan of that edom and defendants No 
2asthe actual manager of the temple 
affairs appointed as such by the tarwad 
karar. During the course of the suit, in 
July, 1922, defendant No. 2 died, and 
defendant No. 1 succeeded: him in the 
management of the temple. Defendant No, 
1, therefore, before us holds the double 
position of the karnavan of the Edom and 
manager ofthe temple. Defendant No. 3 
was added as the senior anandravan of the 
tarwad on the death of defendant No. 2. 
The plaintiffs are representative Brahmins 
from four villages, which lie round about 
the temple, from which the officiating 
priests of the temple are drawn. They are 
in origin Kast Coast Pattar Brahmins and 


113 I. O. 1928 


not Nambudris ‘ofthe West Coast. They 
are representative worshippers and sue as 
such. Theclaim in the plaint that the 
trusteeship was vested in the permanent 
residents of these villages and that the 
defendants’ edom has been managing only 
with their permission and subject to their 


-_ control. This was a subsidiary issue to the 


main important issue, namely, whether the 
temple is a public or a private one. Plaint- 
iffs contend that it is public; the defendants 
thatis it a purely private institution in 
which the public have neither interests nor 
rights. This was the first issue in the case. 
Issues Nos, 2,3 and 4 are not pressed here. 
Issues Nos. 5 and 6 relate to specific charges 
of breaches of trust and issue No. 7 to the 
framing of a scheme. We shall take up 
issue No. land before we come to discuss 
if one or two general remarks fall to be 
made, 

First we must rid ourselves of any notion 
that the idea of a private temple is foreign 
to, or the fact of a private templeuncommon 
in, the Malabar country. With its large 
family corporations or tarwads numbering 
hundreds of individuals it would be a very 
natural thingif such a corporation should 
establish and maintaina private temple for 
the use of themselves, and this in fact has 
often happened, as stated in most treatises 
on Malabar Law and polity. Oases have 
alsocome up before this Court from the 
West Ooast in which both sides have ad- 
mitted a particular institution to bea pri- 
vate temple; see Yegnarama Dikshadar v. 
Gopala Pattar (1) Appu Pattar v, Kurumba 
Bhagavati (2) and Raim Nambiar v, Na- 
rayanan Nambiar (3). But having premised 
this caution we must add there is certainly 
no presumption of law or fact that a temple 
in Malabar is either public or private. It 
will depend on the faets proved in each 
case. In our view it follows from this that 
evidence of comparison of the architecture, 
ritual, processions, gods, etc. In this 
temple with those of other temples either on 
the West Coast or elsewhere is not only 
irrelevant but may be misleading, and the 
Subordinate Judge has not sufficiently 
guarded against this. Itis true that he 
ruled out, quite properly, by his order 
dated 16th October, 1922, during the exami- 
nation of D, W. No, 14, the first witness 


@ 47 Ind, Cas, 548; 8 L. W. 357; (1918) M. W. N. 


(2) 11 Ind. Oas. 633; 21 M. L. J. 588. 
(3) 10 Ind, Oas. 398; 21.M, L. J. 585; (1911) 2 M, W. 
N, 378; 10 M. L, T, 64, 
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examined by this Judge, such comparative 
evidence regarding for example the size of 
the lingam, prakarams, mantapams, Sri 
Koils, Vigranams, Car and Car festivals, 
but unfortunately in judgment he has not 
carried out his own principle, and has 
relied, for example, on the size of the 
lingam, the form of puja, the number of 
times the puja is celebrated in the ‘temple, 
the ritual and the architectural style as 
compared with those in other temples; see 
paras. 9,33, 40 and 51 of his judgment. To 
admit evidence of this sort is merely to 
add a further element of uncertainty to the 
case. 

Whether other temples are public or 
private has to be decided on the facts of 
theirown user and dedication and in the 
last resort can be decided only by a Court 
of law in an action such as the present. And 
a Judge is not justified in assuming from 
his own knowledge or in inferring from 
the mere opinion of witnesses that such 
and sueh temple put forward for purposes 
of comparison is public or is private. Public 
temples may have features reproduced in 
private temples and vice versa. To admit 
evidence that this feature of temple A or 
that feature of temple B appears or does 
not appearin the plaint temple only lays 
upon the Court the further difficult and 
irrelevant task of deciding whether temple 
A and temple B are public or private, when 
temples A and B are not at all concerned 
in this case or with the evidence given in 
it; and it is merely calling on the parties 
to support a case already uncertain by 
oa ig in aid examples more uncertain 
still, 

Even when the parties may be taken to 
have admitted or to be ready to admit, or 
when this Court has judicially held, that 
certain temples cited are public or are pri- 
vate, we think it better to exclude such 
comparative evidence. If the feature 
emphasized is a general characteristic of a 
public temple or of a private temple then 
it must bear in its own character some 
indicia of its public or private nature, and 
in that case these indicia and not the fact 
that they appearin other temples are the 
real indicia of the nature of the temple in 
which they appear. Into the matter of 
whether e this High Court has judicially 
decided that a particular temple cited is 
private or is public we have, therefore, not 
goneat length, but the defendants do cite 
one case in which they claim that the High 
Court has judicially decided that a certain 
temple in Malabar was private, namely, 
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Appu Pattar v. Kurumba Bhagavati (2). A 
perusal, however, of that case shows that 
there was no jfidicial decision on the point, 
as both parties to thesuit there admitted 
the private character of the temple, Such 
an admission had not the force of a judg- 
ment ad rem. On this poifit we need say 
no more. We have, therefore, put aside 
altogether evidence of a comparative nature 
between the constitutional, architectural, 
ritual and other features of the plaint 
temple and those of other temples either 
onthe West Coast or elsewhere, and we 
have endeavoured to decide this case on 
the facts proved or, admitted regarding the 
plaint temple itself, without comparing it 
with others. | | 

We shall decide first what is the history 
and what are the characteristics of this 
temple and then come to the question of 
law as to whether the proper deductiou 
from these facts is that the temple is a 
public one. The first important document 
isan inscription of grant of land to the 
temple which is found on a stone within 
the templeitself at the base of the flagstaff, 
The earlier part ofthis is now defaced and 
undecipherable, but a translation of the 
whole appears in Logan's Manuals, Ap- 
pendix 12, No. 8. It is dated 1464. Evi- 
dence as to the portion still, decipherable 
is given by P.W. No. 5 and his notes in the 
Epigraphia Indicia which however are to 
some extent discounted by the fact that he 
did not himself go to the stone and see the 
inscription in situ. According to Logan's 
translation the grant was under the orders 
of Ittikomi, Anandravans and Ralpathi 
Makkalavattangal, (the meaning of which 
term is uncertain) and the trusteeappointed 
tosee tothe proper administration of the 
grant are Ittikombi, Anandravans and 
these Mukkalavattangal and the grant is 
made under the protection of Chokkanathar 
that is god Siva, Emur Bhagavati, and Mel- 
karnavan, probably the Palghat Rajah. It 
would appear therefrom thatthe grant was 
by a member of the Palghat Rajah's family; 
and since the management has always been 
in the hands of the defendants edom we 
may take it that it was by a member of that 
edom. That the grantor was the Rajah 
himself as claimed by the defendants is not 
clear from the inscription. On, the one 
hand,if the grant was by the Rajah as 
stanee there would seem to be no point 
in adding Anandravans since the stanse 
will have no Anandravans, „and he would 
hardly grant property which appears to 


have been the property of the defendant 
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edom, On the other hand, tradition, accord- 
ingly to P. W. No. 4, has it that the grant 
was by a Rajah who wasa memberof the 
defendants’ edom. We must leave the 
matter in some uncertainty, but probably 
tradition is right, and to rejectit, as fhe 
Subordinate Judge does in para. 18,*merely 
because defendant No. 2 has not heard that 
tho donor was the Rajah is not quite justi- 
fied. That the trustee was the defendants’ 
edom, as claimed by the defendants, is also 
certainly not clear from Ex, F itself, but is 
very probable since itis admitted that this 
edom hasbeen the hereditary manager of 
this temple from time immemorial. 

The inscription toour minds makes two 
facts also clear; first, that thetemple was in 
existence before the date of grant; and 
second that the Brahmins in the four 
villages were settled there already at 
the date of the grant. How or why these 
Brahmins from the East Ooast_ settled 
there is obscure. The reason is perhaps 
what is hinted atin Ramachandra Ayyar’s 
Book on Malabar Law; see introduc- 
tion para, 38 in which he mentions 
that the family of the Akathethara 
Nairs, that is the defendants’ edom 
has some hereditary taint, sothat the West 
Ooast Brahmins will not serve it, and that, 
therefore, it had to call Brahmins from the 
East Ooastand settle them in Palghat. 
This view has support from the facts that 
not only are these Brahmins settled in the 
villages round the plaint temple, but that 
their own village temples are, as will be 
seen later, in receipt of contributions from 
the plaint temple. If the defendants’ 
family isthe owner of the plaint temple 
and if that is entirely a private one, there 
is no reason why it should support the vil- 
lage temples ofthe East Coast Brahmins 
unless they or their tarwad had been to 
some degree responsible for these people 
settling in these villages. Neither party 
was concerned before us to dispute that the 
East Ooast Brahmins were brought to Pal- 
ghat by the family of the Palghat Rajah 
at some time or other to supply the place 
of the local Brahmins who for some reason 
would not officiate for the family. 

In the history of the temple, we now leap 
350 years and come to Ex. B, an extract 
dated 21st March, 1810, from the Register 
of Sarvamaniyam (i. e., rent free) lands 
granted to temples etc.,in other words an 
inam register. The grant is claimed to 2 
“ by order of the Nawab Mudu Khan Kile- 
dar". Both sides agree, and it is supported 
by Ex, D to be considered later, that thig 
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man was probably an officer of Tippu 
Sultan in whose dominion Malabar was in- 
cluded in 1766, and that the grant was a 
grant by Tippu himself. Prior to Tippu’s 
‘time there was probably no land revenue 
assesgment as such: see a letter printed at 
page 172 of Logan’s Manual, Vol. 3 and the 
Malabar Gazetteer page 299. 

Land revenue was apparently first impos- 
ed by Tippu, but, as is usual in this country, 
lands dedicated to religious charity, 
ete., were exempted from it, and Ex. Bisa 
register of such lands. The date of grant 
by Tippu is 1772, and from Ex.B it appears 
that the grantee was one Gambheeriyan 
Shuppu Pattar, evidently an East Coast 
Brahmin. The defendants claim that he 
was the Kriasthan of thetarwad but that 
isa pure surmise unjustifiable unless on 
other evidence it is demonstrated that he 
could not but have been the kariasthan. 
We come next to Ex. D, the proceedings 
ofthe British Government Inam Oommis- 
sioner dated 1866. That in effect confirms 
Tippu’s grant of 1772, and is based on some 
Mahratta pymash accounts in 1807, on which 
no doubt Ex. B was also based. These ac- 
counts were also the basis of the refusal to 
enlarge the extent ofland covered by the 
mam, a8 appears from the correspondence 
appended to Ex. D between the Collector of 
Malabar and the Inam Commissioner, and 
the area was thereby fixed at 108 acres, 
which is practically the extent of 1,000, 
paras foundin Ex. B, In the first letter of 
the Collector dated 22nd February, 1867, 
appended to Ex. D we find for the first 
time, so far as the evidence in this case 
goes, the defendants’ edom mentioned, and 
the original grantor is now stated to have 
belonged tothe Konikkal edom, that is, 
the defendants’ edom. Some correspond- 
ence just prior to Ex. D Ex. 266 (a) and 
334 resulting in a statement, Ex. 348 indi- 
cates that the then Revenue Authorities re- 
garded the defendants’ edom as the proper 
- source of information for the history of the 
mam grant,and the statement, Ex. 318 
sent in response toa request for informa- 
tion claims that the first inamdar, this 
Gambheeriyan Suppu Pattar, the name in 
Ex, B, was the kariasthan of the defend- 
ants' edom. Defendants naturally appeal 
to this document as evidence that the 
first inamdar was merely the agent of 
their edom, but such a statement is 
more than an assertion of the defendant's 
title and is no proofofit, and is conseq- 
uently of small probative value; see Pir 
Pacha ,Saheb v. Mohammad Rahimuddin 
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Sahib (4). The Inam Commissioner in his 
title deed confirmed the inam not in the 
name of the edom, but in the name of the 
uralars or trustees for the time being.” 
The inam was styled as Devadayam inam 
land and waaconfirmed as such and for the 
upkeep of the plaint temple. 


Now we regard these inam proeeedings 
as of greatimportance on this question as 
to whether the temple is public or private. 
Such an inam grant meant the remission 
of public revenue on assessed land and 
the duty of the Inam Commissioner was on 
the one side to see that no remission of 
public revenue was granted except for a 
genuinely public purpose and on the 
other thata genuine public charitable and 
religious institution should have the bene- 
fit of such remission. An important part 
of the Inam Oommissioner’s work was, 
therefore, to decide whether the inam 
land was really dedicated for a public pur- 
pose, and the presumption of fact must be 
that the inam was granted on the repre- 
sentation by the inamdar that the temple 
property was public property and not his 
own private property. It is difficult to 
conceive that such a grant, amounting to 
about Rs. 372 annually—see Ex. O—could 
have been made on land which was purely 
the private property of the tarwad, set 
apart for the upkeep of a purely private 
worshipping place of its own. Such a pri- 
vate institution could have no claim on 
public funds. 


It is possible of course to surmise, and 
it is no more than a surmise, that the 
Palghat Rajah might have remitted tax on 
land dedicated toa private temple of the 
edom, with which he was himself associat- 
ed, but there is not ascrap of evidence to 
indicate that that was the nature of the 
grant by Tippu orthe British Government, 
or in fact that there was before the time of 
Tippu any remission of tax over these lands 
at all. The fact ofthe inam grant is in 
our view strong prima facie evidence that 
the temple was regarded as, and found by 
the Inam Commissioner to be, a public in- 
stitution. The mere statement in Ex, 348 
that the edom is the inamdar will not avail 
against the legitimate inference to be drawn 
from thé Inam Commissioner’s order. 

No doubt, onthe assumption that the 
inamdar was the edom and not the trustee 


(4) 77 Ind, Oas.777; A. IR. 1924 Mad. 491; 19 L, 
W. dts 46 M. L. J. 245; (1924) M. W. N. 217; 34 M, L. 
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for the time being, the inamdar was not con- 
cerned to refuse the benefit of getting land 
revenue remitted on his private property 
but we must regard the order of the Inam 
Commissioner as a definite refusal by him 
to accept the view that the property was 
private property if it was then seriously 
put forward. It is obviously not a case 
where theinamdar was doing any per- 
sonal servicein return for the remission of 
revenue, and itis notin consideration of 
any service tothe temple inthe capacity 
of trustees that the tnam was granted. 
Had that-been the ratio decidendi of the 
Inam Commissioner's order, the inam 
would have granted eo nomine to 
the) edom for its services as trastee. 
Exhibit D and Es. O which follow from it 
make it quite clear to our minds that the 
inamdar is not the edom in perpetuity, 
but the trustee forthe time being who is 
responsible for the upkeep of the temple. 


In this connection it may be convenient 
to deal with an application put in by de- 
fendants in this Courtto admit in evidence 
the report of the Tahsildar during the inam 
inquiry printed at- pages 167 to 162 of the 
documents papers. No adequate explana- 
tion of the late production of these docu- 
ments. was afforded to us. The defence 
sought to putin :these documents in the 
lower Court firat in 1925, and their applica- 
tion was then rejected as the suit was 
filed in 1917, and the delay of 8 years 
required more explanation than had been 
given. Forthe same reason we are not 
prepared to admit it here. In any case, it 
seemstous not to affect the case, No 
doubt herein the Tahsildar states that he 
ascertained on enquiry that the land be- 
longs in Jeman to the Konnikkal Edam 
of the inamdarbut if the Inam Oommis- 
sioner had in his enquiry accepted that 
as proved he would not in our view have 
confirmed the inam at all. The Tahsildar’s 
statement thatthe inam was for pooja can- 
not be true as there has never been any 
suggestion thatthe members of the defend- 
ants' -edam were the, poojaris, 


Having discussed the facts, weshall now 
come briefly to what we consider are the 
proper inferences therefrom, in order to 
decide the issue whether the temple is public 
or private. We may state here by 
premise thatthe defendants have before us 
abandoned the categorical assertion in the 
written statement of defendant No. 2 that 
there is no trust at all, but that the temple 
and all its property is the absolute chattel 
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of the tarwad, The death of defendant No. 2 
has no doubt eased the position of defend- 
ant No. 1. Inthis Court, defendant No. 1 
has endeavoured to make out a case of 
private trust so far divesting the tarwad ` 
of its ownership of ithe temple property, 
and a dedication and use of this tèmple 
and its property purely for the family god 
of thetarwad,of which trust the tarwad 
karnavan has always been and is the here- 
ditary trustee. Whether the idea of such 
a private trust, whichis largely a creature 
of Statute, is one that would enter into the 
mind of anordinary Hindu we need not 
pause toconsider, but we may remark that 
the defendants evidently felt so far the 
force of the facts against them that 
they could not maintaia the original plea 
put forward by the actual manager that 
there is no trust and no divesting of the 
property ia favour of tha god atall. Such 
a divesting once made is under Hindu 
Law irrevocable: sea Thackersy Dewraj v. 
Hurbhum Nursey (9). 


In drawing our iaferences from the fact 
it is unnecessary for us to go sofarin this 
case as tosay with Sadasiver J., infSubrama- . 
nia Aiyar v. Lakshmana Goundan (6) that 
even in Malabar the presumption is that 
atempleis public until the contrary is 
proved,and weare quite prepared, as we 
have said, to recogniza that in Malabar 
there are such things as private temples 
for the exclusive use of a tarwad or family 
as distinct from mere shrines ina family - 
house. But essentially the question whe- 
ther a temple is public or private isone 
of fact to be decided on the evidence, evi- 
dence, that is of dedication, if available,- 
of actual user and of public repute. When 
all castes of tha Hindu public for centuries 


‘have been freely using a temple and have 


never been debarred from using it and 
there is no evidence that they do so with 
permission it would require strong evi- 
deace to persuade a Oourtthnt the temple 
is nevertheless intended for the use of one 
isolated caste or tarwad or family. 


The evidence in this case to prove such 
public character and user of the plaint 
temple is in our opinion strong. It proves: 
(1) that the temple was in existence prior 
to 1464and was then endowed with the 
present plaint property under Ex. F, 
which doss not indicate that the property 


2 8 B: 432, 
E 6) 5t Ind, Oas. 177; (1919) M. W. N. 899; 27 M. L 
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dedicated wasstill remaining the private 
property of the donors or that the dedica- 
tion was purely for the benefit of the 
tarwad of the donor; (2) that the donor 
published to the world his gift by inscrib- 
ing iton imperishable stone in a place in 
the temple precincts, where all thé general 
public may go; (3) that Tippu Sultan 
granted and the British Government con- 
firmed in favour of this institution a 
considerable remission of ‘public revenue; 
(4) that in 1833 Government exercised for 
a short period official control over its 
management; (5) that from time imme- 
morial the public have freely used the 
temple, without any consciousness that it 
was other than public; (6) that no claim to 
exclude the public has ever been made or 
-exercised; (7) that the whole plan and 
design ofits polity is with a view to the 
exercise of public worship (e. g.) car pro- 
cessions are carried out to enable the less 
favoured worshippers to share in the wor- 
ship; the expense of various ceremonies is 
defrayed by outsider; gifts and endowments 
are freely received from all; collectione 
wereuntil recently welcomed from all; 
festivals are conducted on a scale only 
‘compatible with the idea that they are 
public occasions; gods from other local 
temples are entertained at the expense of 
this temple; local Brahmin temples receive 
contributions fromit. All this shows that 
the public are not only freely admitted to 
the temple, but that provision has been deli- 
berately made for public attendanca, 
worship and ceremonial, and for the receipt 
of offerings of allkinds and of endow- 
ments from the: public. As against this 
there is onlya fairly long custom of the 
manager calling himself uttama which may 
bs easily accounted for by the general 
unwillingness to interfere with any one’s 
honourable description of himself so long 
as there is no actual interference with one’s 
rights, some vague evidence of ceremonial 
honour towards the founder, and a very 
dubious claim that. the temple granary 
was once the residence of the defendants’ 
family. 

With these facts before usit seems to us 
impossible -to hold that this temple is a 
private temple, this idol a. mere family 
idol, this institution one designed and 
dedicated merely for the spiritual benefit 
of one tarwad, this trust one which could 
be legitimately put an end to by the tarwad 
or one which would expire if the tarwad 
died.out, that these strangers who have 
made endowment, those subsidiary temples 
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which depend on céntributions for their sup- 
port, have no legal rights to have these 
maintained or that ,these are mere 
voluntary receipts or. contributions, im- 
posing: no obligation on the trustees 
to see that the endowed services are 
the contributions con- 
tinued. It appears to us plain on the 
facts thatthe representaion to the public 
has allalong been that this temple is a 
public one to which all may come and 
worship without hindrance and that the 
accountability of the trustee hasin fact 
been all alongand is now tothe public and 
not merely to his own tarwad. 

The features we have mentioned above 
as proved have frequently been held to ba 
indicia of a public dedication and trust, 
We do not think it necessary to consider 
in detail the various cases which have been 
cited before us, but we will briefly note 
them and pass on. Possibly one only of 
these features by itself would not be enough 
to establish the public nature of a trust, 
For example,.there may be an endowment 
of astranger to a private trust; See Satha- 
ppayyar v. Periasami (T) but a combina- 
tion of them is conclusive. Most of the 
features now noted were present in the 
cases reported in Peesapat: Sitaramanuja- 
chart v, Kanduri Vellama (8), Muthiah 
Chetti v.Periannan Chetti (9) and Subra- 
mania Aiyarv. Venkatachala Vadhyar (10) 
a Malabar case. The importance of the 
inam registers as proof of public character 
is emphasized in Arunachellam Chetty v. 
Venkatachalapathi Guruswamigal (11), Pur- 
aviya Goundan v. Poonachi Goundan (12) 
and Pir Pacha Saheb v. Mohammad Rahim- 
uddin Sahib (4), The user by the public 
with no hint that it was with permission is 
emphasised in Jugalkishore v. Lakshman 
Das (13), and in Subramania Aiyar v. Laksh- 
mana Goundan(6) upheld by the Privy Council 
in Lakshmana Goundan v. Subramania 
Iyer (14). Inacase in Puraviya Goundan 


7) 14 M. 1. 
(8) 30 Ind. Cas. 822; 2 L, W. 858; 18M. L. T. 43; 
(1915) M. W. N. 842. 
(9) 34 Ind. Cas. 551; 4 I.. W. 228. 
uy” 87 Ind. Cas, 688; (1916) 2 M. W. N. 351; 4 L, W. 


(11) 53 Ind, Oas. 288; 43 M. 253; 37M. L. J. 460; 
(1919) M. W. N. 850; 17 A. L. J. 1097; 10 L. W. 642; 26 
M. L.°T. 479; 21 C. W. N. 249; 46 L A. 204; 2U. P. L, 
R. (P. O.) 10; 22 Bom. L. R. 457 (P. C.). 

(12) 62 Ind. Cas. 655; 40 M. L. J. 289. 

(13) 23 B. 659; 1 Bom. 1. R. 118. 

(14) 81 Ind. Oas. 518; 29 O. W.N. 112; A. I. R. 1924 
P. O. 44; 19 L. W. 253; 22 A. L. J. 169; (1924 M W., N. 
278; 100, & A, L. R. 606; L, R. DA, (P,O) 195 
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- V. Poonachi Goundan (12) temple was held 
to be public in spite of the fact that it. 
observed pollution on the death of any 
one of the pujari's -family and possessed. 
no Hindu idol or procession. On this 
first issue then we have no hesitation in 
agreeing with the lower Court that the 
temple is a public tem ple. 

© now come to the charges of mal- 
administration and breach of trust pre- 
ferred against the defendants by the 
plaintiffs. As defendant No. 2 is dead, the 
charges against him personally lapse. 
Defendant No. lhas been in charge of 
temple affairs only since the death of 
defendant No. 2 in July 1922, but has 
been since 1901 the karnavan of the tarwad 

.which appointed defendant No, 2 to the 
managership. The trustee of the trust is the 
karnavan ex-officioof the tarwad for the 
time ‘being, but it has apparently been the 


practice of this tarwad two or three times. 


lately to appoint a special agent as mana- 
ger of the temple; it was in this way that 
defendant No. 2came to be defacto mana- 
ger. Now, so far as defendant No 1's 
personal fitness or unfitness to remain in 
officeis concerned, itis of course not fair 
to hold him responsible for the misdeeds 
-of his predecessors. 
(para 89) largely proceeded on an errone- 
ous view on this point and has removed 
defendant No.1 because it holds the de- 
Zendant'sedom guilty of- variousacts of 
‘Mismanagement and misappropriation 
of temple funds at various time without 
‘pausing to reflect whether defendant No. 1 
‘was personally responsible for these facts. 
It appears to us that we can only hold 
defendant No. 1 unfit to continue as trustee 
if his own personal acts or omissions are 
‘such as would render him personally unfit. 
The lower Court also hag, instead of confin- 
ing its attention to really serious charges, 
taken up a number of rather trivial points 
not worth serious consi deration by. a Oourt 
of Law and has in several instances com- 
mitted errors of fact which we.‘shall note 
later on, Na ae 
The first point for. consideration is a 
general one, whether, as contended by the 
‘plaintiffs, the defendant's whole pleading 
and attitude in this suit does not amount 
to a. breach of trust.. A careful perusal of 
defendant No. 2's written statement leavas 
no doubt in our minds that he denied and 
intended to deny that there was any trust 
at all. The sentence which opens para. 8 
of his written statement cannot admit of 
any other interpretation. He, however, is 
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dead and is not, therefore, before the bar 
of the Court. His contentions may also 
have been pointed and exaggerated by 
indignation at an allegation which the 
plaintiffs in the plaint have made, quite 
without foundation, that the defendants 
were trustees by permission of the agra- 
haramdars. Defendant No. 1's written ipak 
ment put in, in the case as karnavan and 
therefore, as representative of the PEt , 
is in more guarded language fand does 
admit a recognition of the fact that he 
is a trust, of a kind, and that the temple 
is an institution with its own polity, pro- 
perty and organization independent of hoe 
of the edom; see especially paras. 2, Dy 
and 16 ofhis written statement. The Judge's 
statement in para. 89 that the a aan 
went to the length of claiming the temple 
as their own private property and denying 


‘the very trust, may be true of defendant 


Ñ is not true of defendant No. 1. We 
ae eet in the latter's written state- 
ment any denial of the existence of she 
trust. Plaintiffs, however, contended t 
the use of the word ‘uttama’ by the ae 
to describe its own position vis a vis the 
trust isin itself a breach of trust as n 
dicating that there is no trust at all. It i ne 
shown, be it noted that defendant , ae 
has himself used the word “uttama o pe 
possession or of that of the tarwad, j! u 
undoubtedly he has in argument pre 
strongly advocated the contention that the 
tarwad is, as a matter of fact, the ae 
of this temple. Now we are not a i 
matter prepared to go to the are on 
desired by the plaintiffs and s hold that the 
use of the word “uttama” wholly sri 
tives any idea of trust. We find t a 
the use of that word is not EERE 
with the notion of a private trust. z 
fact the late Mr. Justice Sundara Iyer, yao 
must be admitted to speak with ae y 
in his book on Malabar Law in para. j 
states that the uralan (which is the proper 
Malayalam word for trustee) or marag e 
a privats temple is said to be the propio 
of it, the word in his mind for propria or 
evidently being “uttama” and in para, ; 
he says. “Where the temple is a a e 
institution the uralan may be practically ka 
owner, We have to remember also ka è 
tarwad had uninterrupted and unchal en : 
control of the temple for centuries andt ki 
its use of this word had the a o 
Oivil Courts in judgments exhibited as 
Exs, 4 and 9 and others, and that its ne 
had been adopted by ‘ Municipal and : er 
authorities and the local agraharamdaze, 
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While we do not, of course, subscribe to 
the view that such use is proof that the 
temple was a private one we regard this 
wide employment of the term as at least 
evidence that the trustee's use of it was not 
mala fide or intended to deny altogether 
the existence of the trust. We, therefora, 
hold that defendant No.1 the karnavan who 
merely carried on the style used by his 
predecessors was not taking up a wholly 
unreasonable or mala fide attitude in main- 
taining that the temple is a private trust 
and, therefore, that that attitude in itself 
cannot be characterized as a wilful breach 
of trust. A Oourt is not called upon to 
remove a trustee merely because he has 
asserted that the trust is his private pro- 
perty. See Muhammad Jafar v. Muhammad 
Ibrahim (15). In the case in Chintaman 
Bajaji Dev v. Dhondo Ganesh Dev (16) cited 
by plaintiffs, the sole trustee had gone much 
further and asserted that the trust was his 
own private estate from which he could 
spend as much ashe chose on his own private 
purposes. 


As to the specific charges we must first 
make some general comment on the manner 
in which the lower Court has dealt with 
these. In their plaint the plaintifis set 
out an indictment of 26 specific charges and 
to these the 2nd defendant made a categorical 
rejoinder in his written statement. The 
Judge hasfound some of the seproved, others 
not, and some arè not really charges at all. 
But beyond this the Judge has recorded 
as proved other charges extracted from a 
perusal of certain documents and accounts 
filed in the case. The defendants, however, 
were never formally called on to make any 
defence plea regarding them on thse record. 
The Judge seems simply to have taken the 
Ist defendant's statements in the course of 
cross-examination and re-examination 
as his defence to these charges. Bat 
these charges relate mostly to matters 
of 30 or 40 years long before either the 
Ist defendant or the 2nd defendant took 
charge. Thecourse adopted by the lower 

' Court has been a matter of considerable 


embarrassment to us, and also, we do not 


doubt, tothe ist defendant who, after all, 
had only taken over charge of the temple 
management and records about 12 months 
before he gaye his evidence, and would, 
therefore, hardly beso familiar with the 
details ofthe history and administration 
of the temple as to beable onthe spur of 


15) 24 M. 243, 
(16) 15 B, 612, 
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the moment in cross-examination to ade- 
quately state his defence to matters of 
charge 30 or 40 years old. The considera- 
tion of this class of charges which we shall 
take up first has, therefore, to be treated 
with much caution. 

(After dealing with the evidence relat- 
ing to those charges their Lordships pro- 
ceeded: } i 

The next question is how is the 
trust to recover the losses sustained and 
from whom isit to recover them. Where 
the trust property lost can be now traced 
to the possession ofthe tarwad, then and 
only then, can the tarwad be called upon 
to restore it: ses Vishnu Nambudri v. 
Sankaran Nambudri (17). As regards the 
loss of the jewels, defendant No. 1 hag 
already undertaken to make that good. As 
for as the Brahmasvam fund, it has, in our 
view been proved to have reached the 
tarwad and must be made good. Defend- 
ant No. 1, however, is not the karnavan who 
was responsible for its loss. As to the 
pandiyankodu land, obviously the tarwad 
received the redemption and improvements 
money, the amount of which may be ascer- 
tained from the decree inthe suit for re- 
demption. The tarwad as represented by 


defendant No. 1 must make this amount 


good. Our decree will embody these 
restorations of trust property to the trust. 
As for the income from that land since 
1880 up to the date of redemption, we do 
not think that this is a proper case for © 
ordering back accounting since the matter 
is now so long ago. Oathis point we may 
also considerthe general claim by the plaint- 
iffs which has been upheld by the lower 
Court that defendant No. 1 for himself 
and for the tarwad should be called upon 
to render to the trust accounts during the 
period of his karnavanship. As already 
pointed out defendant No. 1 only took 
charge of the trust property in J uly 1922, 
four and a half years after the suit was tiled 
and he cannot be personally held account- 
able for his predecessor's accounts. As to 
the civil responsibility of the tarwad we 
are clear that the tarwad qua tarwad is 
not liable. The trustee in this case is not 
the tarwad butthe karnavan for the time 
being ex-officio, over whom the tarwad as 
a whple has no power of control. Where 
a trust is vested as now in the tarwad the 
real trustee is the karnavan since the 
members of the tarwad have no personal 
right to interfere in his management. They 


. (U7) A. I. R. 1921 Mad, 651, 
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have merely the right to succeed to the 
trusteeship if and when they succeed to the 
karnavanship: seee Sundara Iyer’s Book 
on Malabar Law para, 166, Karippala v. 
Muchai Manakal (18) and Vishnu Nambudrt 
v. Sankaran Nambudri (17), ‘It is true that 
onthe two occasions latterly,’ in 1888, 
(See Ex. N) and in 1901 when defendant 
No. 2 succeeded to the managership, the 
tarwad by domestic karar appointed to 
the trusteeship one of its members who 
was not the karnavan. The validity of 
this arrangement seems to us extremely 
doubtful since in strict law the uralan of 
the trust isthe karnavan ex officio and his 
office and duties cannot be the subject 
of transfer or devolution. In any case 
such a devolution would not render the 
tarwad itself liable for back accounting. 
As forthe liability of defendant No. 1, 
to restore to the trust, property lost to it, 
we have already held that defendant No.1 


is not personally responsible for any of this. 


loss. We are also not prepared to uphold 
the lower Oourt’s order that defendant 
No. 1 should personally give a general rendi- 
tion of accounts from 1900. For one thing 
such a rendition was not, asked for and 
cannot be granted, therefore, in this suit. 
Secondly, the correctness of his accounts 
has not been attacked. Thirdly, defend- 
ant No. 1 is not the person who maintained 
these accounts and cannot be held res- 
ponsible for the sins and omissions of 
‘others. Fourthly, such a rendition involv- 
ing probably recriminations, charges of bad 
faith and the further litigation contem- 
plated’ by the lower court's decree, would, 
in our opinion, re-act unfavourably on the 
new and more efficient course of manage- 
ment on which we hope the trust will 
now set out. It is a general principle 
also that back accounting will not be 
decreed except on proof of dishonesty and 
malversation, and we have not found any 
such proof here against the present trustee. 
In the interest of the institution and its 
smooth working we think it advisable that 
this case should not be merely an intro- 
duction to fresh litigation, but should, as 
far as possible, end the litigation. We, 
therefore, decline to direct any general 
rendition of accounts here or any such 
rendition in future, and the lower Cogrt’s 
discretion to that effect will be set aside. 


As regards the fitness of defendant 
No. 1 personally to remain a trustee of 


us 13 Ind, Oas, 233; 22 M. L, J. 126; 10 M. L.T, 
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this trust, we find that defendant No. 1's 
strenuous maintenance in this suit that the 
trust isa private trust has some justifica- 
tion and even encouragement from members 
of the plaintiffs’ own community who have 
put their signatures to documents describ- 
ing the manager as uttama. We have 
found that this contention is not mala fide 
and, therefore, we do not regard it as in 
itself sufficient ground for ordering his 
removal, We find that he acted negligently 
against the interests of the trust in the 
matter of the Pandiyankode land and 
Varabrahmasvom fund and that under his 
regime the hitherto neglected oottu has not 
been restored. We find further that he 
made no attempt to trace the loss of jewels 
andthat inthe matter of shanti wages his 
conduct has been perverse. But for the 
neglect and in difference of his predecessors 
he is not responsible, except in so far as he 
could as karnavan of the tarwad, have 
controlled the management of the temple 
by defendant No 2. On the whole, 
however, we are of opinion that his conduct 
has not been mala fide or dishonest, or such | 
that it is necessary in the interests of the 
trust to insist on his removal. To remove 
the head of a family which has for centuries 
been managing this important institution 
is a step which should only be taken if it 
is hopeless to expect from him any improve- 
ment. Now that it has been definitely 
declared that the trust isa public one and 


. defendant No. 1 knows that in future it 


must in the matter of property and fundsbe 
wholly dissociated from his tarwad while he 
stillhastokeepupfor the sake of his fami- 
ly reputation its honourable connexion with 
the temple management, we think it is not 
advisible to deprive the institution of this 
service, We are not, therefore, prepared 
to uphold the order for his removal passed 
by the lower Oourt, unless he fails to 
fulfil the terms as to his continuance in 
office which we intend to impose upon 
him, 

In view, however, of the careless and 
negligent manner in which the affairs of 
the temple have of late been administered . 
and the importance of the temple itself 
we agree with the lower Oourt that itis 
advisable in the interests of the trust 
that it should be brought under a properly 
framed scheme of management. As to the 
terms of this scheme we have heard both 
sides and have also had the benefit of the 
learned Government Pleader’s observations 
thereon which he has placed by our request 
gat our diepasal, The lower Court has 
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framed a draft scheme, but we think that 
several of the provisions of that scheme 
are ill-advised and only calculated to provoke 
friction. Especially is this true of the 
provision for five trustees, each of whom is 
to be a managing trustee in turn; nor is the 
appointment as trustee of one, namely, 
plaintiff No. 1 who claimed that the 
defendants were merely managers of the 
temple by permission of the agraharamdas, 
likely to lead to harmonious working with 
a member of the defendants’ family. 
Further, as far as possible, the intention 
of the founder which evidently was that the 
temple should be managed by the defend- 
ants’ edom and by it alone, should be res- 
pected and we cannot overlook the fact that 
the course of management by the defend- 
ants’ edom alone has had the sanction of a 
long uninterrupted exercise. We think it 
is right to say that on a whole, making 
allowances for the negligence and the 
mismanagement which we have already 
noted, the trust has been fairly maintained 
for centuries by the edom which has not 
in any way interfered with its user by the 
public,. and where the family has been so 
long and so closely associated with the 
temple and when, as now, the trust will 
be under the direct supervision of the new 
Hindu Religious Endowments Board, we 
think there is much more hope of efficient 


management andmuch less chance of un-- 


seemely frictionlif the management is vested 
in one individual rather than in several. We 
think it only fair that defendant No. 1's 
family should have the opportunity of 
working the trust as a public trust 
harmoniously under the supervision of the 
Religious Endowments Board. 

Our scheme, therefore, will provide for a 
sole trustee who- shall be the ex officio 
karnavan forthe time being of the defend- 
ant's tarwad. But we lay down a condition 
that before defendant No, lis relieved of 
his present position as Receiver under the 
Court and before he assumes the office of 
sole trustee he do comply as far as prac- 
ticable with the terms of our decree; that 
is, he do from his own or tarwad funds pay 
Rs. 500 to the temple as compensation for 


the loss of jewel, he do from the 
tarwad funds restore to the temple 
the Brahmasvom fund of Rs. 6,500 


fanoms, and he do pay to the temple the 
-amount of the redemption money and 
compensation; for improvements obtained 
by the tarwad on the redemption of the 
Pandiyankode kanom,- If these restitutions 
are not made withinsix months from the date 
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of our decree the plaintiffs are at liberty to 
apply to the Hindu Religious Endowments 
Board for -the appointment of a fresh 
trustee or trustees. We may note that 
the temple will now become an “excepted 
temple” under the definition in Act II of 
1927, subject to the provisions of that 
Statute which amply provide for the 
maintenance of accounts, inventories of 
property audit ete. 

Coming now to the details of the scheme, 
we shall take the scheme of the lower 
Court as our basis and amend it as follows: — 

Clause (a) will run: The‘administration and 
management of the plaint temple shall 
vest ex officio in the karnavan for the time 
being of the valia konikkal edom subject 
to the provisions of the Madras Hindu” 
Religious Endowment Act IL of 1927, 

Clause (b) to (e) shall be omitted. 

Incl. (f) add: The temple servants now 
employed shall continue in office as if they 
had been appointed under this schme, 

Olauses (g) to (m) shall be omitted. 

In cl. (x) after ‘Rs. 500° insert in cash’ 

Clause (0) will remain. 

Clauses (p) to (u) shall be omitted. Audit 
is amply provided for by Statute. 

Clause (v) will be omitted. 

Add the following clauses :— 

The trustees shall in each year in the 
month of April submit to the Board in 
such form as it requires a budget showing 
the probable receipts and disbursements of 
the following year together with a state- 
ment of actual receipts and disbursements 
of the previous year. 

A copy ofsuch statement of receipts and 
disbursement shall be posted up in some 
conspicuous placein the temple and for 
one week after such posting to accounts 
shall be open to public inspection. 

The trustee shall not lend or borrow any 
money on behalf of the trust, nor shall he 
invest any trust funds in the purchase or 
mortgage of any porperty or lease any 
property without the previous written 
permission of the Board. 

The Board may from time to time issue 
directions regarding the management of 
the document. 

This scheme shall come into operation 
from the date in which the Ist defend- 
ant makes the restitution of temple property 
which we have ordered, or, if such resti- 
tution is not made within the time fixed 
by us, then on the date when the Hindu 
Religious Endowments Board appoints a 
fresh trustee or trustees. 

It has been suggested that the trustee 
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should give a security in cash, but we think 
that this is not advisable. 

In accordance with the above findings we 
modify the decree of the lower Court. In 
the matterofcosts we think that the plaintiffs 
should recover throughout their costs from 
the trust property and that the defendants 
should pay their own costs throughout. 

We fix the Vakil’s fee at Rs, 350, plaint- 
iffs’ Vakil in the interests of the trust not 
claiming a higher fee, 

V. N. V. Decree modified. 


en 


MADRAS HIGH COURT, 
O1vin Revision Peritrons Nos. 423 AND 424 
oF 1925, 

5 April 12, 1927. 
Present:—Mr. Justice Odgers and 
Mr. Justice Ourgenven, 
MAHABOOB SUR FUZUVANTHU 
Sri Rajah PARTHASARATHY APPA 
RAO BAVAI ASWARAO BAHADUR 
ZAMINDAR GARU AND ANOTHER 
— PETITIONERS 
versus 

Sri Rajah VENKATADRI APPA RAO 

BAHADUR ZAMINDAR GARU AND orunas 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss, 115, 151, 
0. XXVI,r.  1l—Revision—Findings of Judge on 
some points enly—Order of successor directing fresh 
inquiry, legality of—Revision of interlocutory 
orders—Prior order, whether binding on suceessor— 
Commission to decide questions of law. 

In a suit for accounts which involved a large 
number of questions of fact and law, the trial Judge 
framed eight points for determination, took evidence 
in respect of four of the points and recorded his find- 
ings thereon, He was transferred, and on anapplication 
by the party aggrieved by the findings, the successor 
considered that the findings were notas such binding 
upon him and ordered an independent inquiry on aji 
the points: | 

Held, (1) that the order directing fresh inquiry, 
although interlocutory in its nature, was a ‘case’ with. 
in the meaning of s. 115, Civil Procedure Code, and, 
cons i open to revision by the High Court; [p. 649, 

col, 2. 

(2) that the findings of the original Judge on the 
points in which he heard the evidence were binding 
on the AE a and could not be ignored by him; [p. 
653, col. 1. 

(3) that the succeeding Judge had no jurisdiction 
to order fresh inquiryand the High Court would 
in such a case interfere in revision with the order 
passed. [p. 653, col. 2.] : 

The powers ofa Judge in the matter of the appoint- 
ment of a Commissioner must be exercised subject to 
the termsof O. XXVI, r. 1l and questions of law 
should not be referred to a Commissioner ‘or deci- 
sion. p. 660, col. 1.) f 

Per Odgers, J.—According „to the decisions of the 
Madras High Oourt, an order in an interlocutory matter 
is a ‘case’ within the meaning of s. 115, Civil Procedure 
Code. [p. 648, col. 2.] 

Arunachalam Chettyar v. Arunachalam Chettyar 
(5) dissented from. 
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Adjudications of a Judge even on some only of the 
issues in a case are binding on his successor at a 
later stage of the case, |p. 653, col. 1.] e 

Per Curgenven, J.—A judicial order passed with 
jurisdiction and in consonance with the provisions 
of the Code is binding on the parties at all stages of 
the case, on the Judge who made it and on his succes- 
sor-in-office and can only be set aside by means of 
certain prescribed procedure such asby appeal, 
review or revision. [p. 655, col. 1.) aah i 

Although the Code makes no provision save in the 
special case dealt within O. XLI, r. 2,for the pre- 
paration and delivery of what has been called an 
interlocutory judgment or a judgment adjudicating 
upon some among the issues decided, before deliver- 
ing the final judgment and decree, the Court would 
not necessarily be acting illegally or irregularly, 
or in contravention of the terms of the Code, in so 
doing. [p. 657, col. 1.] 

[Case-law considered]. . 

Petitions, unders. 115 of Act V of 1208 
and s. 107 of the Government of India Act 
to revise an order of the Court of the Sub- 
ordinate Judge, Bezwada, dated the 30th 
April, 1925, in M. P. No. 650 of#1925 and M. 
P. No. 2163 of 1925 respectively in O, S, No. 

30 of 1916. , 

Mr. P. Venkataramana Rao, for the Peti- 
tioners, : , 

Messrs. G. Lakshmanna Y. Govindara- 
julu, K. Ramamurthi, and D. K. Venkata- 
raghava Varma, for the Respondents. 

JUDGMENT. 

Odgers, J.—The first of theseis a 
revision petition against the order of Mr. 8. 
Venkatasubba Rao, the Subordinate Judge 


_of Bezwada, dated 30th April, 1925, where- 


by he appointed a Commissioner to take 
the accounts in respect of points Nos. 5 to8 
(the meaning of which will be explained 
later on) and whereby he framed an addi- 
tional point on which the Commissioner 
was also to take accounts, 

The second is a petition to revise another 
order of the same date whereby the same 
Subordinate Judge allowed a petition by 
defendants in the suit (O. S. No. 30 of 1916) 
for an independent enquiry and judgment 
by that Subordinate Judge on the points 
in dispute that arise in the suit as the 
result of the judgment of the Privy 

neil. 

othe litigation of which the suit referred 
to, No.30 of 1916, is an off-shoot, originated . 
in No. 35 of 1895 andconcerns the Medur and 
Nidadavole estates. The previous history 
detailed to us at great length is, I find, set 
out in the judgment of their Lordships of 
the Privy Councilin Venkatadri Appa Rao 
Bahadur v. Parthasarathi Appa ao (1). , 


d. Cas. 324; 48 M, 312: 23 A.L, J, 261; 48 
M Led, O24; L R6 a. (P.O); A. LR. 1925 P. O. 
105; 27 Bom. L. R. 823; 3 Pat. L. R.208; (1925) M. W 
N. 441; 29 O, W. N. 989; 52 I A. 214 (P. 0) 
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The earlier suit, No. 35 of 1895, was in 1899 
dismissed by the Subordinate Judge who 
found the adoption of Narayya Appa Rao 
valid. Meantime,on the 14th December, 
1899, one Parthasarathi who was reversioner 
to the Nidadavole estate filed Suit No. 
44-of 1899 claiming both that and the 
Medur estates against the two Appa Raos. 
There the adoption was held invalid. 
The appeals were consolidated in the 
High Court, and the latter held the adop- 
tion valid. The Privy Oouncil in 1913 
reversing the decision of the High Court 
[Venkata Narasimha Appa Row v. Partha- 
sarathy Appa Row (2)]held the adoption 
invalid and declared the right of Venka- 
yamma who was the natural mother of 
the adopted boy Narayya Appa Rao and 
of the two Appa Raos to the profits of 
the estates after her death. As a result 
of this, Parthasarathy obtained one-third 
of the Nidadavole estate. Venkayamma 
left a Will, and the present Suit No. 80 
of 1916 is by the assignee of Parthasa- 
rathy against the legal representatives of 
the two Appa Raos (who are now dead). 
The plaintiff brings the suit as the as- 
signee of the residues and legacies 1 
and 2 left by Venkayamma and for the 
administration of her estate. The main 
defence to the suit is said to be limita- 
tion, also that the testatrix had no right 
pendente lite over the property and that 
the plaintiff is not the legal representa- 
tive of Parthasarathy. On 29th Novem- 
ber, 1917, the Subordinate Judge of Bez- 
wada decided the other issues for the 
plaintiff but held the suit was barred by 
limitation, On appeal, Sadasiva Ayyar and 
Phillips, JJ., differed and in the Letters 
Patent Appeals Nos. 20, 24 and 26 of 
1921* Schwabe, O, J,, and Couts-Trotter 
and Kumaraswami Sastriar, JJ., held the 
suit not barred. This was affirmed by 
the Privy Council on 30th January, 19257. 
The High Oourt passed a preliminary 
decree on the Letters Patent Appeal which 
will be found in the Privy Council Record 
at page 628. The suit was remanded in 
order that the Subordinate Judge of Bez- 
wada might inter alia,make the necessary 
enquiries and take certain account (1) of 
the moneys which under the declaration 
made by the High Gourtare re-payable by 


(2) 23 Ind. Oas.166; 37 M. 199; (1911) M. W. N. 
299; 12 A. L. 3.315; 18 ©. W. N. 554; 26M. L. J. 411; 
15M. L. T. 285; 16 Bom. L. R. 328; 41 I. A. 51 (P. C.). 

*See 70 Ind. Cas. 689—[Hd.] j 

{See 87 Ind, Oas, sae 


PARTHASARATHY APPA RAO Y., VENKATABRI APPA RAO. 


647 


the defendants who were directed to pay 
the said moneys into Court, (2) of the 
debts and liabilities, if aay, of the deceased 
Venkayamma, which] were payable out 
of her estate, and, (3) of the amounts due to 
the respective legatees under the said Will 
Ex. A. The High Oourtalso directed that 
after the necessary inquiries and accounts 
had been taken the Subordinate Judge 
should pass a final decree. Itis from this 
that the present petitions come before us. 
The Subordinate Judge then was Mr. K. 
Sambasiva Rao, and on the lèth of 
October, 1922,he ordered the defendants 
to file a statement of accounts and to 
deposit their account-books, This was 
done on 19th December, 1922, and in March, 
1923 the plaintiff's objections were heard? 
On the 4th of April, 1923, the Subordinate 
Judge framed tentative points for determi- 
nation on the accounts. Both {sides objec- 
ted, and, on the 4th July, 1923, the Judge 
finally framed eight points for determination 
and according to hisorder; “the following 
points for determination are framed for 
trial. The above issues as amended ete., 
stand thus and are renumbered,” 
Meanwhile, defendants put ina petition 
to the High Court to amend the decree and 
judgmentin the Letters Patent Appeal in 
certain respects which are not material to 
the present consideration. This petition was 
dismissed by the High Court constituted 
as before on the 16th November, 1923. 
Statement of accounts and objections there- 
on were thereafter filed and the matter was 
posted for evidence before the Subordinate 
Judge on 20th December, 1923, 17th 
January, 1924, and onsubsequent dates up 
to 3rd May, 1934, when the:arguments were 
finished. Most unfortunately, Mr. K, 
Sambasiva Rao, was transferred to another 
sub-Qourt after the summer vacation and 
the District Judge, Mr. K. P. Lakshmana 
Rao, on the 16th July, 1924, reported to the 
High Oourt that Mr. K. Sambasiva Rao's 
order in No. 30 of {1916, 
“remains unwritten.” The High Court in 
an administration order dated the 25th July, 
1924, directed Mr. K. Sambasiva Rao to 
write his order on the points settled for 
determination and send it for delivery to 
his successor, Mr. S. Venkatasubba Rao; 
accordingly the order on the points heard 
and determined by Mr. K. Sambasiva Rao 
was pronounced on the 23th September, 
1924, by his successor Mr. S, Venkatasubba 
Rao. On the3rd October, 1924, the defend- 
ants put ina petition to the Subordinate 
Judge, praying that “he might be pleased to 


t 
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tome toan independent judgment as to the 
enquiries and accounts that may be neces- 
sary to carry out the preliminary decree of 
the High Court irrespective of the opinion 
recorded by your Honour’s predecessor 
and to appoint a Oommissioner for the 
purpose of making enquiries end taking 
accounts and to grant full opportunity 
for the defendants to adduce evidence 
after reviewing if necessary the opinion 
recorded on points Nos, 1 to 4” and on 30th 
April, 1925, as stated, Mr. S. Venkata- 
subba Rao passed an order refusing to 
review the order of Mr. K. Sambasiva 
Rao on the ground that none of the 
conditions set out in O. XLVII, Oivil 
Procedure Code, existed to permit him 
to do so. But under s. 151, Civil Pro- 
cedure Code, on a consideratian of the 
law that he quoted, he found the pre- 
ponderance of authority to be that the 
findings by a predecessor do not bind 
his successor who has to come to‘an in- 
dependent opinion of his own on the 
record on the findings. He, therefore, 
decided to conduct an independent en- 
quiry, but observed that when an occasion 
arose for giving final judgment the find- 
ings recorded on points Nos. 1 to 4 by Mr. 
K. Sambasiva Rao would, along with 
the rest of the evidence in the case, be 
given, their due weight and ‘consideration. 
he civil revision petitions, therefore, come 
before us to revise this order and the 
second order of the learned Subordinate 
Judge appointing a (Qommissioner and 
referring an additional point to him. 

Several questions of law arise in this case 
and we have listened to avery protracted 
argument on the law on éach side. But as 
the case was, I considered, not free from 
Gifficulty, I thought it was as well that the 
learned Vakils should be allowed to state 
the law as fully as possible. 

The first point taken is that this is clearly 
an interlocutory matter and that we should 
not or cannot in revision under s. 115 inter- 
fere. We have had many cases quoted com- 
mencing with In re'Nizam of Hyderabad 
(3) which is the well known opinion of 
Muthuswami Aiyar, J., that the present 


`B. 115 does not embrace interlocutory 


judgments. The matter depends on the 
construction of the words “any case which 
has been decided” in the section and a Full 
Bench of the Lahore High Court [Lal Chand 
Mangal Sen v. Behari Lal-Mehr-Chaud (4)] 


(3) 9 M. 256, 


(4) 84 Ind. Cas. 259; 5 Lah. 288; A. I 
425; 6 Lah. L. J, 558; 1 Lah, Cas, 36 ir. C 
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has decided that an kinterlocutory order is 
not a case and, therefore, refused to inter- 
fereina matter such as this. For my 
part, I think thatthe current of authority 
in Madras is too strong to allow of any such 
decision here without referenceto a Full 
Bench which under the circumstances I “do 
not consider necessary. Various opinions 
have been expressed by different Judges 
in our High Court and I conceive that 
Ayling, J.’3 reference to a Bench reported 
as Arunachalam Chettyar v. Arunachalam 
Chettyar (5) was really intended to decide 
this point. The Bench held that the ques- 
tion was concluded by authority in favour 
of interference, There is no doubt that ` 
what may be called the personal equation 
entersa good deal into matters of this sort, 
and that it has become rightly or wrongly 
largely a question of discretion as to whe- 
ther one should interfere or not. For 
instance, interference has been held justifi- 
ed “to avoid trouble, delay and expense,” 
Kariya Goundan v. Tirukkaivelu Chetty (6), 
Sobhanadri Appa Rao v. Venkataramayya 
Appa Rao (7) or if “manifest injustice 
would result” Sttaramaya v. Ramappaya 
(8) or where there are “patent irregulari- 
ties of procedure, the power of superintend- 
enceis given to see that the proceedings 
are properly conducted [See Sri Poosapathi 
Ramachandra Raju v. Sri Rajah Vachavayi 
Venkata Subbayamma (9)] or to prevent the 
trial taking an illegal course, Jagannatha 
Sastry v. Sarathambal Ammal (10) or pre- 
vent the illegal issue of a commission, 
Somasundaram Chettiar v. Manicka Vasaka 
Desika Gnana Sammanda Pandara Sannadhi 
(11) though it has been said Ramakrishna 
Pillai v. Krishnaswami Pillai (12) that 
such interference should’ be exercised with 
“extreme diligence” and the general rule is 
against it. In Dhapiv. Ram Pershad (13) the 
Court held that “a case” included an inter- 
locutory order and that there was nothing 
in s. 115 to prevent the Court from setting 


(5) 69 Ind. Cas. 966; 43 M. L.J. 218; t6 L.W. 
175; (1922) M. W. N. 453; A. L R. 1922 Mad. 436. 
21 L. W. 639; 


(6) 87 Ind. Cas. 90; 48 M. L. J. 349; 
A. L R.1925 Mad. 588; (1925) M. W. N. 469. 

(7) 98 Ind. Cas. 458; 38 M. L. T. 33; A. I. R. 1927 
Mad. 212. 

(8) 39 Ind. Cas. 160; 5 L. wW, 207. 

19) 30 Ind. Cas. 41; 29 M. L. J. 53. 

(10) 71 Ind. Caa 530; 46 M.574; 44 M.D. J, 202: 
17 L. W. 251; (1923) M. W. N. 157; A. I. R. 1923 Mad. 


321. 
(11) 31 M. 60; 3M. L. T. 246, 
(12) 68 Ind. Cas, 167; 15 L. W. 667; (1922) M. W. N. 


521; A. I. R. 1922 Mad. 321. 
(13) 14 O. 768. 
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aside an interlocutory orderif made without 
jurisdiction. The same view seems to have 
prevailed in Bombay Bai Atrani v. Deepsing 
Baria (14) which held that acase may be 
wide enough toinclude an interlocutory 
order and that the word “case” is of a wide 
and ‘comprehensive meaning and covers 
wider area than suit or appeal. The 
difficulty partly arises from the fact that 
“case” is nowhere defined in the Code. Mr, 
Lakshmanna for the respondents would 
limit “ease” to a suit or some order arising 
out of what would be called on the Original 
Side an originating summons, t.e., matters 
testamantary, insolvency, guardianship etc. 
That that is too narrow a definition, I 
think, clearly appears from the case where 
the matter is most fully discussed Bud- 
dhoo Lal v. Mewa Ram (15). There the Dis- 
trict Munsif had passed a formal order on a 
question of jurisdiction to the effect that 
the suit was cognisable by his Court. The 
majority of the Full Bench by three to two 
held that there was no case and that no case 
has been decided by the Court of Appeal, 
thatall that has been decided was one of 
several issues in the suit and that the de- 
fendants had their remedy by way of appeal 
in the suit. Piggott, J., who discussed the 
use of the words “case” and “suit” in 
the Civil Procedure Code remarks that 
neither of them were defined, that a cass 
need not terminatein a decree, that “‘case” 
is amore comprehensive expression than 
“suit”, that wheras all cases are not suits, 
every suit is at least a case. 

As I have said before, it seems to 
me that the opinion of -the majority 
of the Allahabad Court cannot now at 
least without a reference to our Fall 
Bench be followed in this Oourt. Further 
in the +Allahabad case there was the 
weighty dissenting judgment of Walsh 
J., who held thatthe fact that the hearing 
was an interlocutory one or a preliminary 
one does not make it anytheless a case. 
It seems to me too late as faras this Court 
is concerned to hold that there can be no 
interference in an interlocutory matter or 
proceeding on the ground that it is nota 
ease decided; for,I think on a reference to 
the order of the learned Judgeit does de- 
finitely decide that the matter will ba in- 


dependéntly enquired into by himself after 


réceiving the report of the Commissioner 
though he certainly says that he is pre- 
pared to consider the findings already 
(14) 33 Ind. Cas, 358; 40 B. 86; 17 Bom. L. R. 1097. 
(15) 63 Ind. Oas. 15; 43 A. 564; 19 A.L. J. 558 
. ŒB.) 
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recorded by his predecessor. Where he 
satisfied that he was not going to inter- 


fere with these findings it* seems to me 
hardly likely that he would have taken 
this course. Iam, therefore, of opinion 
that, although this is an interlocutory 
matter, it is, uhder the Madras decisions 
atany rate,a matter which can be inter- 
fered with by way of revision on the 
ground that it isa case decided by the 
Subordinate Court. As to whether one is 
called upon to interfere or not, is of course, 
another matter and to the consideration of 
that I now proceed. 

It is said on the one side that the order 
of Mr. K. Sambasiva Rao was a mere ten- 
tative matterjust as though one might work 
out questions of accounts roughly on waste 
pieces of paper and, on the other, 
that it is an order which was binding on 
his successor. If it was such an order it 
it perfectly clear that Mr. S. Venkatasubba 
Rao, had no jurisdiction to supersede it 
by an order of hisown as regards points 
Nos. 1 to 4 which were the only ones really 
decided by Mr. K. Sambasiva Rao. But if 
it. was amere expression of opinion or 
informal and tentative proceeding, it would 
be disregarded by Mr. Sambasiva Rao’s 
successor. The formof the order would 
certainly tell against the latter contention. 
The points areset outin order and find- 
ings are given on such of the points in 
many cases after an elaborate discussion 
of the evidence and all the different items 
of account involved. It cannot at least be 
said that it isa mere rough working of sums 
on waste paper. Itis a considered finding 
or series of findingson the points that he 
had himself raised. Mr. Lakshmanna's 
authorities for his contention resolve them- 
selves under two heads; (1) remand cases 
and (2) what may be called original cases. 
For instance, it has been held in Calcutta 
on remand, Hira Lal Pal v. Hibar Man- 
dal (16) that there isa chain of authority 
which says that final orders may and often 
are decretal and final in their character and, 
therefere, binding on parties in subsequent 
stages of the same litigation; and it may 
bə here incidentally remarked that there 
has been no appeal or review from Mr. K, 
Sambasiva Rao’s order. The Calcutta 
Judges wmark that an opinion expressed 
in aremand judgment would not binda 
successor but an adjudication would. On 
the other hand a Single Judge of the 
Allahabad High Court in Gopi Nath 


(16) 32 Ind. Cas. 866; 20 O. W. N. 43. 
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Shukul v. Sat Narain Shukul (17) held thata 
Court from which the appeal came for final 
disposal could reconsider the remand order 
and the view ofthe law on which itis 
based andin Kamini Kumar Deb v. Durga 
Charan Nag (18), Mookerjee, J., said that 
on principles it cannot be affirmed that an 
order made under O. XLI, r. 25 can be 
treated as erroneously made. Itis made 
with jurisdiction and must be treated as 
authoritative though all portions of the 
record must be considered in the final dis- 
posal, In Masihunnissa v, Kaniz Sughra 
(19) it was held that an order of remand 
may be considered by the Bench that finally 
disposed of the case and theorder of the find- 
ings thereon may be ignored if the remand 
is under O. XLI, r. 25 and not O. XLI, r. 23. 
So that we can derive this from the cases on 
remand, in the absence of any Madras 
authority that if the order amounts to an 
adjudication it cannot be interfered 
with bythe successor. In any case, the 
present is not one of remand, and I am 
not convinced that the same considerations 
would apply. But to go to the direct 
cases which to my mind are far more im- 
portant and on which this matter has to be 
decided one way or the other. Inthe Privy 
Council case reported as Ram Kirpal v. 
Rup Kuar (20) a District Judge, Mr. Pro- 
byn, had decided in an interlocutory matter 
in execution that by a certain decree 
mesne profits were awarded. The Sub- 
ordinate Judge considered himself bound 
by this decision of Mr. Probyn, i. e. his 
predecessor. The Fall Bench of the 
Allahabad High Court held on a reference 
toitthat res judicata did not apply to 
proceedings in execution ofa decree, 
Their Lordships held that the matter 
decided by Mr. Probyn was as binding bet- 
ween the parties and those claiming 
under them as an interlocutory judg- 
ment in a suit is binding upon the parties 
in every proceeding in that suit, or as a 
final judgment ina suit was binding upon 
them iu carrying the judgment into execu- 
tion. They held that -Mr. Probyn had 
acted within hisjurisdiction. It had never 
been reversed or set aside and as they 
remark: “if the Subordinate Judge and the 
Judge were bound; by the order of 
'_ @ 

(17) 74 Ind. Cas, 1014; A. I. R. 1923 All. 384. 
Beh Ind. Oas. 392; 37 O. L. J.122; A. I. R. 1923 

Bl. é 

(19) 60 Ind. Oas. 975;43 A. 377; 19 A. L. J. 139; 3 
U.P. L. R. (A) 30. 
Poy A. 269; 11 I. A. 37; 4 Sar. P. O. J. 489 
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Mr. Probyn in proceedings between the- 
same parties on the same :judgment, the 
High Oourt was bound by it. and so also 
are their Lordships in adjudicating between 
the same parties...... . The High Oourt 
acted as if they had been sitting upon an 
appeal against the order of Mr. Probyn, 
but they were not so sitting.” To take 
the cases of our own Oourt which 
are only two in number, a decision of 
Kumaraswami Sastri, J., in Abdul Wahab 
Sahib v. Rokia Bibi Sahiba (21) ,and the 
other of Miller and Pinhey, JJ., Krishn- 
aswamier v. Swaminadhiar (22). In the 
former case we have the advantage of a 
considered opinion sby the learned Judge, 
In it Ooutts-Trotter, J; (as he then was) had 
before him a caseof dissolution of part- 
nership. Without making a preliminary 
decree he referred the whole case to the 
Official Referee who under the Indian Law 
is only a Commissioner. This order was not 
modified or reversed by appeal or review. 
Kumaraswami Sastri, J., held that Coutts- 
Trotter, J., had jurisdiction to try the suit 
and that his order was under the circum- 
stances binding on the parties in subsequent 
proceedings and though it was too late 
for the latter to take any steps to get 
Coutts-Trotter, J.'s order set aside it could 
come ia the final decree which would be 
subject to an appeal. In the latter case 
the Subordinate Judge modified his pre- 
decessor's order and had no power to do so. 
In that case the Oourt decided to interfere 
in revision under s. 115. This was also the 
opinion of Greaves, J., in Basanta Kumar 
Dasv, Kusum.Kumari Dasi (23) and as 
pointed out in Kelimuddin Ahammad v. 
Eisahakuddin (24) one Judge cannot sit 
in judgment upon another Judge's order, 
cf. also Bisheshwar Pratap Narain Sahi v. 
Asarfi Singh (25) where it was held that 
there was no such power under s. 151. In 
George Henry Hook v. Administrator- 
General of Bengal (26) a case that went to 
the Privy Council, the Original Side 
Judge had held that a certain disposition 
in a Will constituted a perpetuity holding 


(21) 73 Ind. Cas. 903; A. I. R. 1924 Mad. 406, 

as) 18M, L. J. 568; 4 M. L. T. 352, 

23) 38 Ind. Oas. 584; 44 O. 28. 

(24) 83 Ind. Cas. 220; 51 0.715; 390. L. J, 399; 28 
CO. W. N.795; A. I. R. 1924 Cal. 830. H 

Gis Ind. Oes. 110; A. I. R. 1924 Pat. 136; 2 Pat. L 


a 190, . 

(26) 60 Ind. Oas. 631; 48 O. 499; 19 A. L. J. 386; 40 
M. L. J. 423; 29M. L T. 336; (1921)M. W.N, 313; 33 
O. L. J. 405; 3U. P. L. RB. (PB. O). 17; 23 Bom, L. R. 
648; 250 W. N..915; 14 L. W. 221; 48 IA, 187 
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that s. 11, Civil Procedure Code was not 
exhaustive and he gave the parties liberty 
to apply. The Administrator-General after 
a certain death took place, applied for 
further construction of the Will to the 
Court and the next of kin tried to re-open 
the question of the perpetuity. The deci- 
sion of the Original Side Judge was held 
binding not only on the next of kin but 
also on the Judge who heard the further 
application. Reference may also be made 
to another case in the Privy Council, 
Abmed Musaji v. Hashim Ebrahim (27). 
There Fletcher, J., declared a partnership 
dissolved, his order for subsequent ac- 
counts being merely consequential thereon. 
It was pointed out that this is a decree 
though the latter part of it might have 
been separately made as an order and 
that the Code makes no provision for 
something which is neither a decree nor 
an order. The High Oourt, affirmed by the 
Privy Council, held that it was a pre- 
liminary decree and could not be ques- 
tioned on a final appeal as if it has not 
been previously impugned. 


Now to take up the cases relied on by 
Mr. Lakshmanna and to see how far they 
bear out his contention that the order of 
Mr. K. Sambasiva Rao was merely tenta- 
tive or experimental. The two cases that 
he puts in the forefront of his contention 
are Amir Kazimv. Zainab Begam (28) and 
Ma Nyov. Ma Yauk (29). As to the first 
of these cases it must be observed that 
it is not reported in the regular series of 
the Allahabad High Oourt and is not of 
course binding as such upon us. Bat I 
do not want to putmy decision of this 
matter on any narrow ground of that sort 
as with the exception of the two Madras 
authorities that I have already cited there 
seems to me no decided case in this Pre- 
sidency on the matter. In Amir Kazim v. 
Zainab Begam (28) which was a case of 
second appeal Mr. Leggatt had heard an 
appeal in which his predecessor, who had 
only heard part of the case, had put on 
the record an opinion in the shapeof a 
finding. The learned Judges of the 
Allahabad High Court (Knox and Burkitt, 
JJ.), held that a Judge who ultimately 
decides the matter has seisin of the whole 
case and is not bound to accept the view 
e (27) 28 Ind. Cas. 710; 42 ©, 914; 19 O. W. N. 449; 17 
M. L. T. 312; 2 L. W. 377; 21 O.L. J. 419;15 A. L, J. 
540; 17 Bom. L. R. 432; 29 M. L. J. 70; (1915) M. W. N, 
485; 421. A. 91 (P. 0.) 

(28) A. W. N. (1897) 152. 

(29) 4 L.B. R. 256, 
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of the law on the facts as adopted by his 
predecessor who in this instance had wrong- 
ly interpreted a certain precedent. The 
report in this case is extremely meagre. 
We have nothing but the bare judgment 
of the Court which is short and which 
really gives to reasons for its view. If 
Mr. Leggatt’s predecessor expressed only 
an opinion and not an adjudication, as 
pointed out in Hira Lal Pal v. Etbar 
Mandal (16) there is no doubt that he 
would not be bound by it. I think it 
would be unreasonable to regard this case 
as establishing a broad proposition which 
indeed in face of the law already quoted 
it could not possibly be taken to do, 7. e., 
that one Judge can always interfere with 
the proceedings of his predecessor when- 
ever he chooses to do so. Inthe second 
of these cases Ma Nyo v. Ma Yauk (29) I 
must once again observe that this is not 
the judgment of a High Court and as 
such we might refuse to be guided by it 
if for no other reason. But as I have 
already said I am unwilling to place my 
reasons on a narrow ground like that, In 
this case Captain Nethersole who I presume 
was in the position of a District Judge firat 
dealt with the case and framed issues, He 
thought it was indispensable to call evi- 
dence to show the source from which each 
piece of land and those in the schedule 
came into the defendant’s hands and which 
is Mayung Yin’s. He further observed that 
“when this shall have been done there 
will be a decree for the plaintiff for the 
amount then found due on the mortgage 
etc.” Captain Nethersolo was succeeded by 
Mr. Heald who differed from his predecessor 
on the question of the necessity of calling 
evidence for the purpose stated above. The 
question was whether Mr. Heald had 
authority to gc behind the findings of his 
predecessor and it was found that Oaptain 
Nethersole’'s judgment was given at a 
stage when a decree could not possibly 
have been made and was premature and 
unauthorised; there Captain Nethersole’s 
orders did not decide the suit or have the 
force of a decree and might, therefore, be 
interfered with and might be superseded 
by Mr. Heald’s. This was followed in 
Official Assignee v. Mahomed Hady (30) by 
Robinsan, J., of the Burma Ohief Court, 
Here, again, the question was as to the 
quality of Captain Nethersole’s pronounce- 
ment. It was held that it could not amount 


(30) 47 Ind, Cas. 555; 11 Bur. L. T. 97, 
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to a decree which probably may be accept- 
ed as perfectly correct. But the Oourt 
does not seem to have considered whether 
it might not have baen an order within 
the Code, at least as to that part of it 
which directed further evidence, but that 
does not seem to be considered in the 
judgment. The next case is Hemandas v. 
Chellaram (31) by the Assistant Judicial 
Commissioner of Sind. One has again to 
advert to the source of the authority. There 
two preliminary issues were argued before 


the District Judge, Mr. Knight, who 
delivered an interlocutory judgment 
finding the suit was not barred under 


old s. 539 which he held was directory 
and not mandatory. Inthe meantime the 
law was changed and s. 92, Civil Procedure 
Code, was enacted. The Assistant Judicial 
‘Commissioner thought this decision was 
open to question as he found it was based 
on an erroneous assumption. He held that 
Mr. Knight's decision was not a decres nor 
contained the grounds of a decree, He 
interfered under s. 151 holding that the 
plaintiff had no vested interest at the date 
of the suit and that, therefore, could not 
claim to be unaffected by the change in 
the law. That is a case which I think must 
be confined to particular facts if indeed we 
can hold that it is an authority at all. 
The Assistant Judicial Oommissioner 
seems to treat Mr. Knights pro- 
ceedings as obiter dicta. Ifthey were, there 
is nothing more to be said, The decision 
may haverested on the change in the law 
in the interim, In any case, the interferenca 
by the Assistant Judicial OC .mmissioner 
was unders.151. In Taj Begam v. Saroi 
Begam (32) Pandic Hukku awarded mesne 
profits and held that mesno profits included 
interest. He passed no final orders but 
desired further information. Before this 
was obtained one of the parties appealed 
and the appeal was dismissed as premature, 
It was held by the High Court that he could 
have corrected his previous orders and that 
as his discussion was purely academic, his 


successor might disregard it. There the 
orders seem to have been entirely 
tentative. In Balvant Ramchandra 


vy. Secretary of State (33) the issue as to 
whether a certain land was unassessed 
waste atthe time of the grant wag found 
to be based ona mistaken hypothesis and 
the only question before ‘the Bench was 
stated to be whether having regard to the 
rant the Government were entitled to 
(31) 13 Ind. Cas. 264; 55 S. L. R. 184. 
(39) 37 Ind. Cas, 674; 14 A. L. J. 1171. 
(33) 32 B. 432; 10 Bom. L, R. 531, 
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all the other questions having been pre- 
viously disposed of by the Bench of the 
same Oourt. The learned Judges held that 
that part of theformer judgment, namely, 
that on remand, which was found- 
ed on a mistaken hypothesis should 
be discarded but the Bench held that 
judgment to be binding on themas regards 
all points specifically decided beyond 
Possibility of revision. It is really 
a case of remand and falls under the’ 
Observations made supra with regard to 
such cases. Hiatunnessa Bibi v. Kailash 
Chandra Saha (34) is a casein the Calcutta 
Hight Court and isone that came before 
the Bench under somewhat peculiar cir- 
cumstances, Geidt J., who heard the appeal 
referred it toa Bench, who at the request 
of the learned Judge, disposed of the whole 
case in order to save circuitous procedure, 
I say it is a case based on special cir- 
cumstances because by consent of the Judge 
apparently the whole case was placed 
before the Bench to make any order that 
they might think fit. Two cases in Allahabad 
require considertion. One is Mubarak 
Husain v. Bihari (35) where Mahmood, J., 
had framed issues and remanded the case 
for findings. Aikman, J., disregarded these 
findings and came to his own conclusion on 
the final disposal of the appeal. A Beneh of 
the same Court held that this was within 
his competency. This is again a case of 
remand and is to be ranged with those cases 
which go the length of saying that as the 
Judge who finally disposed of the case has 
seisinof the whole case he may disregard 
any expressions of opinion previously 
recorded. Lachman Prasad v Jamna 
Prasad (36) Ihave keptto the end because 
it is distinctly a curious case. It was a case 
before Sir John Edge O. J., and Brodhurst, 
J. The District Munsif decreed the suit. 
The Subordinate Judge confirmed it; 
thereupon the defendant-appellant appealed 
to the High Court and the plaintiffs fled 
a memorandum of. objections with regard 
to the door or window and the northern 
drain, Oldfield and Mahmood,JJ., remanded 
the appeal to the lower Appellate Oourt for 
a finding as to how and to what extent the 
door or window affected the privacy of the 
plaintiffs. On a return ofthis finding the 
matter came up before Oldfield and Brod- 
hurst, JJ., who remanded the case on ar 
issue as to whether by local custom there is 

(34) 17 Ind. Oas. 224; 16 ©. L. J. 259. 


(35) 16 A. 306; A. W. N. (1894)) 97. 
(36) 10 A. 162; A, W. N. (1887) 295. 
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any right of easement by which the 
plaintiffs havea right to have the privacy 
of their apartments maintained by the 
removal of the door and window. The 
Subordinate Judge again returned a 
finding on this that no custom had been 
established. The case came up before the 
Chief Justice and Brodhurst, J. The con- 
tention was that the present Bench had to 
-decide the whole case and that the Bench 
should not treat the appeal as already 
decided and the questions arising on the 
memorandum of objections were the only 
matter open. So the question was whether 
the order of Oldfield, J., and Brodhurat, J., 
constituted a binding order in this case. 
The matter appears to have been decided 
on considerations of the practical difficulty 
pointed out by the learned Chief Justice 
which would arise from separating the 
appeal and the objections and treating the 
whole as having been decided on the lth 
January, 1887, and the objections asdecided 
in November of that year. But asthe Chief 
Justice points out it must not be inferred 
that where Judges have heard arguments 
on some of the issues and have come to or 
expressed their views on those issues and 
have remanded another issue, the same 
Judges should ba bound to hear on the 
return to the remand the case de novo. 
Brodhurst, J., withdrew his opinion express- 
ed in the order of the llth January and the 
appeal was dismissed, the objections being 
allowed. The decision seems to have been 
given on the ground that the order of 
Oldfield and Brodhurst, JJ., was merely an 
opinion, and it is also not improbable that 
the findings ultimately returned re-acted at 
least as far as one ofthe Judges was con- 
cerned on his former opinion expressed in 
January. Itisacurious and rathera special 
case and cannot I think be treated as laying 
down anyrule of universal application. 
To sum up, it seems to me that what we 
have got to consider on this part of the 
case is whether the orderof Mr.K Samba- 
siva Rao really amounted to an adjudication 
or not. I haveexamined the order and I 
am of opinion that itis something much 
more than merely experimental or tentative 
or opinionative, It is almost really a qaes- 
tion of fact in each cage, asthe decisions 
show, ifit isan adjudication it is binding; 
ifitcan be brought within the category. of 


a mere opinion, it is not. It, therefore, 


seems to me on the best conside ration I can 
give to it that this order of Mr. K. Sambasiva 
Rao was binding on his successor and that, 
therefore, the latter had no jurisdiction to 
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make the order of the 30th April, 1925, 
deciding (1) that he would allow ən 
independent enquiry andejudgment by 
himself and (2) appointing a Commissioner 
for the purpose of re-opening the matter. I 
confine my remarks at present to points Nos. 
1 to 4 which were all considered in detail by 
Mr, K. Sam basiva Rao. 

I think, therefore, on the Madras view of 
the competency of the Court to interfere un- 
der s. 115even when the matter is interlocu- 
tory and the construction thatis contained in 
the judgments cited as to “what is a case 
decided”, I must hold that this is a case for 
our interference under s. 115, Revision 
Petition No. 424 of 1925 must, therefore, 
be allowed with costs, 

As regards Civil Revision Petition 
No. 423 of 1925 we were apparently 
in error in supposing that the learned 
Vakil for the petitioner had no argu- 
ment to urge as regards points Nos. 5 
to 9 (of which points Nos.5 to 8 were framed 
by Mr. Sambasiva Rao and the additional 
point No.9 by Mr. S. M. Venkatasubba Rao) 
which have been referred to a Commissioner. 
We have accordingly now heard the argu- 
ments on these points and it is clear I 
think that it would be undesirable to 
refer the points as they stand wholesale 
to a Commissioner. Points Nos.1 to 4 were 
decided by the Subordinate Judge Mr. K. 
Sambasiva Rao himself and it appears to 
me that the propercourse to be taken 
with regard to issues Nos. 5 to 9 is that the 
Subordinate Judge should first decide the 
points of law that arise on these and 
should then if necessary for the purpose of 
taking accounts or other evidence refer any 
matters to a Commissioner. IssueNo.5 appears 
to be a question of fact. Issue No. 6 refers to 
moneys collected between 4th July 1848, 
and 9th March, 1899 and the point referred 
to the Commissioner is whether any of these 
amounts became the property of Vankyamma 
Certainly this isa point of law. A point 
of law is also contained in the 7th issue 
in the words "and whether the defendants 
arə liable therefor”, the 8th is also objection- 
able in that it has left to the Commissioner 
to allow or to disallow the sums expended 
on the collections of the sums referred to 
in point No.6. The new issue point No. 9 
is equally objectionable; in that the 
Commissioner is to report what moneys are 
attributable to the income of the Medur 
Hstate between the dates already given 
after deducting from the income the 
expenditure that should legitimately be 
charged to ths- widow's estate of Ven- 
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kayamma. This clearly involves a point of 
law. It may be added that we have heard 
no argument ‘that the Subordinate Judge 
had no jurisdiction to frame the points. I, 
therefore, think that the better course, in 
fact the only right course, would be that 
the Subordinate Judge should himself first 
decide the points of law involved in the 
issues,and the ascertainment of sums of 
money collected or expended etc., may 
be leftto a Commissioner. I think, there- 
fore, we ought to interfere with the order 
of the Subordinate Judge and direct that 
it be set aside and the matter remanded 
to him to take action in the light of the 
above remarks. I would allow no costs 
for this civil revision petition. 

As regards the first four points (Nos. 1 to 
4) we having already held that they are 
binding on Mr. Venkatasubba Rao, that 
part of the orderin which he holds that 
these four points should be considered by 
the Commissioner must be deleted. | 

Curgenven, J.—These civil revision 
petitions arise out ofa course of litigation 
which has been in progress since 1895. 
But for the main question argued before 
us it will be.sufficient to refer to the 
preliminary decree passed by this Oourt on 
4th April, 1922, in Rajah Parthasarathi Appa 
Rao v. Rajah Venkatadri Appa Roa (37) 
By that decree the suit was remanded 
to the Subordinate Judge of Bezwada 
with directions to restore it, to take the 
necessary accounts between the parties 
and to passa final decree. Accordingly 
the Subordinate Judge then in office 
Mr, Sambasiva Rao Naidu framed eight 
points for determination, received state- 
ments of accounts, heard objections, took 
evidence and wrote an order recording his 
findings on points Nos 1 to4, Ashe was 
transferred before he could deliver thisorder 
it was pronounced by his successor Mr. Ven- 
katasubba Rao,on 29th November 1924, Short- 
ly afterwards, on 3rd October 1924, the 
defendants applied to Mr, Venkatasubba 
Rao by a petition under s. 151 and O.X LVL, 
r, 1 to review his predecessor's opinion 
recorded on points Nos. 1 to 4, if necessary, 
otherwise to come to an independent 
judgment irrespective of that opinion, Mr. 
Venkatasubba Rao disposed of this petition 
in the order dated 30th April, 1925, against 
which O. R. P. No. 424is preferred. Ha 
found no sufficient reason to review 
Mr. Smbasiva Rao’s findings pee 

necessary inasmuch as he 
oe ee gee 689; 46 if 190: A.I. R. 1922 Mad. 
in. (1922) M. W, N. 532; 16 L, W. 369; 43 M. L. J. 486; 


31 M, L, T, 221 (8, B.). 
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considered the findings to be premature 
and not binding upon him. He accordingly 
allowed the application for an independent 
enquiry upon the eight points already 
framed and upona ninth, which he newly 
framed himself, 

The primary question for decision in 
0. R. P. No. 424 is thus whether Mr. 
Sambasiva Rao’s order was binding upon 
his successor. I may, I think, start with 
the general proposition that a decree or a 
judicial order passed with jurisdiction 
and in consonance with the provisions of 
the. Code is binding and can only be set 
aside by means of certain prescribed 
procedure such as by appeal, review or 
revision. The party in whose favour 
such a decree or order has been made 
has secured something in advantage, an 
interest or a right of which the Oourt 
cannot validly deprive him except by one 
of these recognized modes of procedure. 
This proposition is, I think, too well 
established to need the citation of parti- 
cular authority in support of it, Order XX, r. 
3, lays down that the Court shall not alter a 
judgment once signed save as provided by 
s. 152 or on review. It may be said that 
this rule is restricted in its scope to a 
judgment accompanying the decree in a suit 
since O. XX, relates to “judgment and 
decree”, But it is unnecessary to rely 
upon this express provision, since apart 
from judicial authority it is the clear policy 
of the Code thata judicial order once passed 
cannot be superseded unless and until it 
is raversed by some method which the Code 
prescribes. In the case of certain classes 
of orders an appeal is allowed bys. 101 
and O. XLIII, r.l; while in the case of 
others the only means of attack is by 
revision. This general proposition seems 
too well-established to need support from 
case-law. I may, however, referto the 
Privy Council case Ram Kirpal v. Rup 
Kuar (20) which related to an order passed 
in execution deciding that upon the trus 
construction of the decree it awarded mesne 
profits. Their Lordships observed that the 
order “was as binding between the parties 
and those claiming underthem as an 
interlocutory judgmentina suit is bind- 
ing upon the parties in every proceeding 
inthatsuit, or as final judgment in a 
suit-is binding upon them in carrying the 
judgment into execution. The binding 
forca of such a judgment depends not 
upon s. 13, Act X of 1877 but upon general 
principles of law. Ifit were noct binding, 
there would beno end to litigation.” Some 
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other cases, which support this proposition 
I shall have occasion to refer to later, as for 
instance Ahmad Musaji v. Hashim Ebrahim 
(27) Abdul Wahab Sahib v. Rokia Bibi 
Sahiba (21), Krishnaswamier v, Swamina- 
dhiar (22) and Basanta Kumar Das v. 
Kasum Kumari Dasi (23). In the last 
ofthese cases a learned Judge of the 
Calcutta High Court was asked to revoke 
an orderin execution passed by another 
learned Judge of the same Court on the 
ground that it was made without jurisdic- 
tion, and he held that he could not do so 
either under s. 152, Civil Procedure 
Oode, orby review or by the exercise 
‘of his inherent jurisdiction. But 
though these methods of getting rid of 
the order were suggested no attempt was 
made to argue that the order was not 
binding so long as it remained in exis- 
tence. In Hiro Singh v. Ahmad Husain 
(38) the question arose whether an order 
recording full satisfaction of a decree pass- 
ed by one Judge could be re-called by 
his successor and although the conten- 
tion was raised that the order was ex parte 
and passed behind the back of the decree 
holder and that the certificate of full 
satisfaction was a forgery, it was held 
that even if the order was erroneous the 
decree-holder should have had recourse 
to s, 115 of the Code of Civil Procedure 
and that the Court had no power what- 
ever to re-callan order once it had been 
‘perfected which I take to mean signed 
and delivered. Yet another instance of 
an order held to be binding although 
contested on the merits as not in accord- 
ance with the decree was disposed of in 
Bisheshwar Pratap Narain Sahi v. Asarfi 
Singh (25). : 

Accepting then that a judicial order pass- 
ed -with jurisdiction to pass such an order, 
and framed in accordance with the provi- 
sions of the Code, is binding on the parties 
` onithedudge who made it, and on his succes- 
sor-in-office, is the order under reference 
such an order? As regards its form, Mr, 
Sambasiva Rao’s findings are in the nature 
of a judgment upon the points dealt with, 
and it is true that no formal order seems to 
have been drafted to go with it. A similar 
case was dealt with in Khirode Sundari Dabi 
v. Jnanendra Nath Pal (39) where anappeal 
petition was preferred accompanied by a 
judgment alone. The learned Judges con- 
sidered the question whether the order 
for which the judgment gave the grounds 

(38) 69 Ind, Oas. 742; A. I. R. 1922 Pat. 204, 

(39) 6 O. W. N. 283. 
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must bea separate document and held that 
there was no provision in the Oode requir- 
ing a Oourt when deciding any matter 
which is other than a regular suit to draw 
up a formal order in addition to and 
distinct from the document containing the 
reasons for the order. I do not think, there- 
fore, that there is any substance in this 
objection, If it befurther objected that 
Mr. Sambasiva Rao’s order does notin fact 
order anything, the answer would, I think, 
be that an order under the Code, like a 
decree may be merely declaratory. An 
order of this nature would seem to be 
covered by the definition in s. 2 (14) as 
“the formal expression of any decision of a 
Oivil Court which is not a decree.” The 
Oode does not contemplate anything other 
thana decree or an order and since these 
findings do not amount to a decree they 
necessarily fall, I think, into the other 
class. That this order is judicial and not 
administrative does not admit of doubt. It 
isan adjudication, so far as it goes, of the 
rights of the parties. Further, the Court had 
jurisdiction to adjudicate on these points. 
Butit is said that in so adjudicating upon 
them at that stage of the proceedings it was 
not acting inaccordance with the provisions 
of the Code. Itshould have deferred such 
adjudication until the whole evidence had 
been taken and materials were available for 
passing the finaljudgmeni and decree. To 
adopt the word used by Mr. Venkatasubba 
Rao, the adjudication was ‘premature,’ 

The first observation to be made upon 
this position is, I think, that the Oode 
nowhere specifies what classes of orders may 
be made and what may not be made. It is 
true that there are many express provisions 
empowering the Court, in the circumstances 
for which they are designed, to pass an 
order. It isnot necessary to quote particular 
instances, But it remains true, I think, 
that a Oourt is inherently competent to 
pass orders not so expressly provided for, 
in cases where it is satisfied that the cir- 
cumstances call for such action. In the 
words of Woodroffe J. in Hukum Chand 
Boid v. Kamalanand Singh (40). “The 
Code does not affect the power and 
duty of the Court, in cases where nospecifi- 
ed rule exists, to act according to equity 
justice awd good conscience, though in the 
exercise of such power it must be careful 
to see that its decision is based on sound 
general principles and is not in conflict 
with them orthe intentions ofthe Legis- 
lature.” The learned Judge proceeded 

(40) 33 O. 927; 3 O. L. J. 67. 
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to cite anumber of instances in which it 
had been held that the Court had inherent 
power to passe orders although the Code 
contained no express provision for them; 
such for instance as to consolidate suits, 
to allow a defence in forma pauperis, to 
remand a suit in cases not provided for by 
O. XLI, r. 23 or 25, ete. The test, accord- 
ingly, seems to be whether in recording 
and announcing his findingsat that stage 
the learned Subordinate Judge who passed 
the order acted contrary to the provisions 
ofthe Codeinso doing. Dealing first with 
the express provisions, 5.33 lays down that 
the Courtafter the case has been heard, shall 
pronounce judgment and on such judg- 
ment a, decree shall follow. This section does 
not say that the Court is precluded from pass- 
ing what has been referred to as an inter- 
locutory judgment at an earlier stage of 
` the proceedings. This section has been 
amplified in O. XX, rr.6 and 7, which pro- 
vided thatthe decree shall agree with the 
judgment and shall bear the date on which 
the judgment was pronounced. The clear 
conculsion to be drawn from these general 
provisions, is I think, that the proper course 
in normal circumstances is for the Oourt 
to defer judgment until the hearing of the 
case is concluded rather than that a formal 
announcement at an earlier stage of any 
decision isirregular and unlawful. One 
exception to the generalrule is furnished 
by O. XIV 
law and of fact arising, the Court isof the 
opinion that the case may be disposed of 
on the issues of law only,it is directed to 
try those issues first and may postpone 
the settlement of the issues of fact until 
after the issues of law have been deter- 
mined. The question really is whether 
this specific rule has the effect of exclud- 
ing the determination of issues not in the 
nature of preliminary issues of law or 
whether upon the analogy which the rule 
furnishes, it iscpen to the Court to record 
findings upon some of the issues before the 
cage as a whole is concluded. This ques- 
tion arose in Bhubanmohini Dasi v. Kumud- 
bala Dasi (41) where Mookerjee and Chotz- 
ner, JJ , held that the Court has ample 
- authority “to direct successive trials of 
different issues and even to record inter- 
locutory judgments thereon, to bg made the 
basis of the final judgment at the conclu- 
sion of the trial of the whole case.” 

This view ‘follows an earlier Qal- 
cuttacese Annapurna Debya v. Amiyanath 

(41) 82 Ind, Cas. 934; 28 O, W. 181; 39 O., L, d. 140; 
A.L R. 1924 Oal, 467, eae 
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Banerjee (42) to which the former learned 
Judge was also a party; and as authority 
for the proposition Umabai Mangeshrao v. 
Vithal Vasudeo Shetti (43) and Ramendra 
Nath Ray v. Brojendra Nath Dass (44) 
are cited. In theformer of thəse two cases 
the suit was one in ejectment -against 
a number of defendants occupying differ- 
ent portions of the plaint.property and in 
remanding the case for re-trialthe learned 
Judges directed the lower Court to consider 
whether any inconveniencs would result 
from trying thesuitagainat allthe defendants 
atonce or whetherit should direct succes- 


sive trial of the issues separately affect- 
ing different defendants. They add: 
“Following the English practice inter- 


locutory judgments may, if the. plaintifis 
succeed, be given aguinst different de- 
fendants as their cases are disposed of, 
final judgment for possession of the whole 
property being reserved till the conclu- 
sion of the trial of the whole case.” It is 
this case which is cited as authority fora 
similar view taken inRamendra Nath Ray 
v. Brojendra Nath Das (44). In Abdullah 
v. Behari Lal (45) some issues in the suit 
were disposed of by oneJudge and the 
remainder by his successor who only gave 
judgment upon the latter issues. There 
was an appeal and it was held that not only 
this latter judgment but also the judgment 
of the first Judge should have been filed 
with the memorandumof appeal to make 
the appeal competent. The ground given 
for holding this was that the decision of 
the first Court was a judgment within the 
meaning of the Code. Similarly in Narpat 
Rai v. Devi Das (46) a casefrom the Punjab 
Chief Court,it was held that a written 
order deciding an issue constituted a judg- 
ment. In thesame connection reference 
may be made to the remarks of Mr, 
Stanyon, Assistant Judicial Commissioner 
Nagpur, in Mahu v. Kishan (47) 
where he held that no appeal lay against an 
adjudication upon some among the total 
number of points,but that that adjudication 
was a foundation partially laid for a 
decree . to be drawn up subsequently, 
when the other points calling for judgment 
had been triedand decided: 

(42) 68 Ind. Oas, 482; 35 O.L. J. 530; A.I. R. 1922 


Cal. 307. 
eae Cas. 120; 33B. 293; 11 Bom. L. R. 34; 5. 


DE. L. T. 230, 
(44) 41 Ind. Cas. 944°45 0, 111 21 CW. N. 794; 27 . 
. L. J. 158 | 


(45) 97 Ind. Oas. 780; 8 Lah. L. J. 361; A. I. R.1926 
Lah. 638; 27 P. L. R. 701. 
o 14 Ind. Oas. 371; 13 P, W. R.-1911, i 
(47) 15 Ind, Cas, 935; 8 N. L. R, 92, 
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“The conclusion I am inclined to draw 
from a consideration of these decisions 
ib that, although the Oode makes no pro- 
vision, save inthe special case dealt with 
in O. XIV,r. 2, for the preparation and 
delivery of what has been called an 
interlocutory judgment ora judgment 


adjudicating upon some among the 
issues decided, before delivering the 
final judgment and decree, the 


Court would not necessarily be acting 
illegally or irregularly, or in contravention 
of the terms of the Code, ia so doing, It 
may well be in furtheranca of the disposal 
ofa suitif a Judge who has heard the 
evidencs upon an issue where all the 
evidence bearing upon thatissue has been 
taken, gives his finding upon it rather than 
leave that duty to a successor not so advant- 
ageously placed. Onthe view that the power 
of the Court extends to the adoption of 
this courseI think it lies, upon the party 
advancing the proposition to show thata 
finding so recorded, sigaed and delivered is 
not binding upon'‘the successor of the Judge 
who made it. 

Reference has been made to a consider- 
able body of caselaw on either side in sup- 
port or in disproof of this position. Turu- 
iag first to those cases which appear to 
favour the respondent’s contention that 
suchan order is not binding, I may 
refer to those which relate to the binding 
nature, of an order of remand passed by an 
Appellate Court. Instances ofsuch cases are 
Lachman Prasad v. Jamna Prasai (36), 
Kamini Kumar Deb v. Durga Charan Nag 
(18), Hira Lal Pal v. Etbar Mandal (18), 
Balvant Ramchantra v. Secretary of State 
(33), Mubarak Husainv. Bihari(3a), Hiratun- 
nessa Bibi v. Kailash Chandra Saha (34), 
Masihunnissa v. Kaniz Sughra (19), Bara 
Estate, Ltd. v. Arup Chandra (48), Gopi Nath 
Shukul v. Sat Narain Shukul (17). The 
goneral effect ofthese decisions is that inthe 
case ofa remand order passed under O. XLI, 
T. 23, any opinion or conclusion expressed 
by the Court passing that order is not 
binding upon the Oourt which finally dis- 
poses of the appeal after the return of 
the findings. In some casas e. g. ia Balvant 
Ramchandra v. Secretary of State (33) this 
view was adopted with some hesitation and 
‘pot without qualification. Butitis, I think, 
‘possibleto accept this position as good law 

. withoutregarding itas applying by analogy 


‘to the circumstances ofthe present case. ` 
a “be clearly derived from the.judgment and 


48) 41 Ind, Cas,337; 2P. LJ. 663; P, WNI 
-~ 17) Pat, 342. es 
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Although the Oourt may give reasons in 
the judgment which accompanies an 
order of remand, thes& reasons are in- 
tended rather to justify the resolve to 
remand the case than asa direct contri- 
bution towards its final disposal, In the 
formal order drafted upon such a judg- 
ment, nothing appears beyond a direction 
to the lower Court to return certain find- 
ings. It is thus reasonable to hold that 
when these findinga, as wellas the record 
of the previous enquiry come up for 
fins] adjudication in appeal the whole case 
is opened and the Appellate Oourt is not 
bound by the intermediate proceedings. 
It may use them or not as it thinks fit. 
This, I think, is what is expressed by the 
learned Judges in Masihunnissa v, Kaniz 
Sughra (19) where they say that the Appel- 
late Court, in finally disposing of the ap- 
peal “can consider the question whether 
that order i. e, of remand wasa proper one 
and if it comes to the conclusion that 
that order should never have been passed, 
it can ignore the findings on the remanded 
issues and any evidence which may have 
been taken after the order remitting the 
said issues. The reason for this is obvious. 
No appeal lies against the order remitt- 
ing issues nor does that order dispose 
of the pending appeal. Oonsequently the 
Tribunal which undertakes the responsibi- 
lity of finally disposing of the appeal is 
seizad of the entire case and has juris- 


. diction to reconsider the propriety of an 


interim order such as that remitting is- 
sues, passed by another Judge or by a 
Bench differently constituted.” I do not 
thick, therefore, that cases of this descrip- 
tion furnish an analosy ofany value Apart 
from these cases the respondent relies upon 
three orfour decisions the firat of which 
to be considered is Amir Kazim v. Zainab 
Begam (28). That case is valuable to him for 


“the following observation. 


“We cannot say too emphatically that the 
Judge who decides a case has seisin of the 
whole case; he isresponsiblefor the findings 
and for the decree, and it is for him to 
decide them according to his view of the law 
and the facts, and he is inno way bound 
to accept either the view of the law or 
the facts which his predecessor had adopted 
and with which his opinion may be total- 


‘ly at variance.” 


Unfortunately, the facts which elicited 
that statement of legal principle cannot 


indeed it is not certain whether this 


-may not have been yet another case of 
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an appellate order remanding a suit for 
findings. As an, unqualified statement of 
law it would appear to betoo wide, be- 
cause it would apply even toa case where 
the Court had determined the issues under 
O. XIV, r. 2. Without a fuller knowledge 
of the context it is difficult, therefore, to 
decide how much weight is to be attached 
to this pronouncement. There is a case 
of the Chief Court of lower Burma Ma 
Nyo v. Ma Yauk (29) which is an authority 
for the position that inasmuch as the Code 
nowhere contemplates a judgment in a suit 
being given before a decree can be drawn 
up according to it, sucha judgment em- 
pbodying the findings on the issues or 
some of them is premature and unauthorised 
and the successor of the Judge who de- 
livered it is at liberty to ignore it and 
deal with the whole case, This case, which 
was followed in another Burma case, 
Official Assignee v. Mahomed Hady (30) 
is no doubt an authority for the view 
pressed upon us by the respondent that 
an interlocutory judgment is not binding 
upon the successor. In another case He- 
mandas v. Chellaram (31) not of a High 
Court but of the Sind Judicial Commis- 
sioner’s Oourt there was a finding by one 
Judge that the suit was not barred under 
s 539 of the Civil Procedure Code of 
1882, which to some extent corresponded 
to s. 92 of the present Oode. His succes- 
sor who disagreed with this finding deem- 
ed himself to be at liberty to reconsider 
it. If this implies, as it appears to do, 
that the successor of the Judge who first 
decided an issue under O. XIV, r. z, may 
proceed to re-decide it, I must respectfully 
express my doubt whether it is good law. 
In Taj Begam v Sarvi Begam (32) there 
was a decree which provived for mesne 
profits but not for interest upon them. 
The Subordinate Judge who had to exe- 
cute it held that by force of the defini- 
tion of mesne profits interest was ad- 
missible. But he paesed no final orders 
and merely directed the decree-holder to 
furnish certain information. As Sundar 
Lal, J., points out, a final order could 
only be made when the figures were sup- 
plied to and examined by the Judge, and 
he goes on to say: 

“What happened is analogous tO what 
is often done, viz., recording a judgment 
on some of the issues in the case, the final 
judgment being passed later on when 
the remaining issues were decided.” 

Later on in his judgment he says: 

“There was nothing to preclude Pan- 
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dit Mohan Lal Hukku, on the true state 
of facts being brought to his notice at 
any time before he made his final order, 
from correcting his previous orders on the 
issues provisionally decided by him.” 

Then the learned Judge proceeds 
to compare the case of a suit remanded 
on appeal which I have dealt with above, 
This case also affords some authority for 
the view that an order which is other than 
final is not binding, although it will 
be noticed that the declaration that in- 
terest was admissible was not carried in- 
to a formal order. {í am inclined to think 
that the view taken in this case would 
be difficult to reconcile with the decision. 
of the Judicial Committee in Ram Kir- 
pal v. Rup Kuar (2u) to which I have 
already referred. 

Coming now to the cases cited by the 
appellants, there is in the first place a 
class of them in which the order under 
question is held to amount to a decree 
and being a decree is necessarily bind- 
ing. Such a case is Peary Mohun Mukherjee 
v. Manohar Mukherjee (48). I should not 
further allude to it were it not for a 
remark in the judgment which bears upon 
the point which I have dealt with ear- 
lier. In finding that the order under re- 
ference was in essence a preliminary 
decree, the learned Judges remark that 
it, is not essential that a preliminary 
decree should conform to one of the 
specific cases mentioned in O. XX of the 
Code, these cases being only illustrations 
of preliminary decrees helping in deter-. 
mining the true meaning of the deini- 
tion of the term ‘decree’. In the same 
way it is not necessary, J think, for an 
order to be valid that it should be re- 
ferable to any specitic provisions of the 
Code. We must look at the nature of 
its contents. George Henry Hook v. Admin- 
istrator General of Bengal (26) relates to an 
administration suit in which judgment 
and decree were passed only disposing 
partially of the questions raised and leav- 
ing over certain matters for settlement 
on a future occasion. The validity of a 
decree so framed was called in question, 
but it was held that so far asit relat- 
ed to the matters disposed of it was 
binding. The case is not of much use 
here as there is no true analogy bet- 
ween a decree which dispcsed of some” 
only of the questions arising and thé 
The Privy 


(49) 74 Ind. Oas. 373; 27 O, W.N. 989; 38 O. Lid, 
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Council casè Ahmad Musaji v. Hashim 
Ebrahim (27) is another instance in which 
the order passed was held to bea prelimi- 
nary decree. It began by. declaring the 
partnership dissolved and went on to 
refer certain matters to the Assistant- 
Referee. The contention was that the. 
latter portion of it was not a decree but, an 
order, but their. Lordships observed :— 
“The Code. makes no provision for 
something which is neither a decree nor an 
order, nor for anything- which is both, 
neither does it provide that one adjudica- 
tion by the Oourt can be resolved into 
divers elements, some of which are decrees 
and some orders, " : 
The circumstances of that case difer from 
those dealt with by . Kumaraswami 
Sastriar J., in Abdul Wahad Sahib v. 
Rokia Bibi Sahiba (21). The suit was for 
dissolution of partnership and the taking 
of the partnership accounts, and after 
settlement of issues Ooutts-Trotter, J., 
ashe then was, passed an order referring 
the whole case to the Official Referee. The 
Official Referee’s report came before 
Kumaraswami Sastri, J., and exception was 
taken to the terms of the reference as 
embracing matters which the Official 
Referee had no jurisdiction to-decide. It 
was accordingly contended that the order of 
Ooutts-Trotter, J., was without jurisdiction 
and ultra vires. i 
- The learned Judge howWéver, while 
agreeing that the Official Referee had no 
power to decide certain of the questions 
referred to him, declined to adopt the view 
that Ooutts-Trotter, J.B order of reference 
could be treated as a nullity. He says:— 
“The caseacited by the Advocate- General 
do not touch the question. as to how far in 
the same suit and in the same proceedings, 
it is open -to the parties to get behind 
an order passed, however incorrect that 
order may be. No authority has bsen cited 
in favour of the contention of the Advocate- 
General that 1 ought to go behind the order 
of Ooutts-Trotter, J.” and further on :— 


“The order of Coutts-Trotter, J., standing 
as it does unreversed or unmodified either 
by appealor review, must, I think, be taken 
to bind the parties in subsequent pro- 
ceedings in the suit, and that the only 
remedy of the plaintiff is to carry the order 

sin appeal.” 

The position, I take it, was that Ooutts- 
Trotter, J., had jurisdiction in a suit of that 
characterto make a reference to the Official 
Referee and accordingly that any reference 
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which he made, whatever its terms, could 
not be held to be void,e Similarly in the 
present cise it must depand, in my view, 
on whether Mr. Sambasiva Rao had juris- 
diction at that stage of the proceedings to 
record his findings upon four issues. If, 
as I think, he had jurisdiction to do tbis, 
his order would be binding upon his 
successor, Ido not find much assistance 
from any other cases cited for the appel- 
lants. It appears to me that the best 
authority for their position lies in the 
observations of their Lordships of the 
Privy Council in Ram Kirpal v. Rup Kuar 
(20) and especially in the passage which I 
have already cited verbatim. 

For the general reasons which I have’ 
already given that Mr. Sambasiva Rao's 
order although not specifically authorised 
by the Code, was yet not in econtraveation 
of its terms and that he had jurisdiction 
to pass such an order as astep towards the 
framing of the final decree, I am of 
opinion that the order was binding on his 
successor. 

The question then arises whether we are 
competent to revise Mr. Venkatasubba 
Raos order of 30ch April, 1925, which 
must be taken, I think to have been 
interlocutory in character.’ There is a 
great diversity of judicial opinion as to 
whether the provisions of 6.115 of the Code 
of WUivil Procedure ean be applied to 
interlocutory orders. In Allahabad a Full 
Bench has decided this question in 
the negative and elsewhere a similar 
position has been taken up. But whatever 
view I might feel inclined personally to 
take, Iagree that itis advisable to follow 
the preponderant view taken by this 
Court. In Inre Nizam of Hyderabad (3) 
Muthusami Aiyar, J., refused to revise an 
interlocutory order on the ground that the 
section presupposes a decision or an order 
in the nature of a decree. Since then, 
however, the opposite view has been fairly 
consistently held, though in several of the 
cases cited before us the question whether 
or not the words “any cass which has been 
decided” applied to the circumstances has 
not been specifically discussed. Although 
the order under reference may be interlocu- 
tory, yet since it goes to the extreme 
length of ignoring a predecessor’s order 
and opens up again issues which it wag 
the aim of that order to close, L think that, 
if any class of interlocutory orders should. 
be open to revision an order of this 
character should be so open. Although it 
may not conclude the matter in issue bet. 
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ween the parties iis effect has the contrary, 
but not the lesg serious, consequence of 
re-opening’a matter which has been conclud- 
éd. Iagree, therefore, thats. 115 gives us 
jurisdiction to revise the order, and I 
would avail myself of it to allow O. R. P, 
No. 424 of 1925, with costs, setting aside 
Mr. Venkatasubba Rao’s order dated 30th 
April 1925. In the order of the same date 
against which O. R. P. No. 423 of 1925 is 
preferred, the learned Subordinate Judge 
framed a ninth issue and referred all the 
issues to a Commissioner. ‚As regards 
points 1 to 4 this order has necessarily to 
be set aside in view of our order in O. R. P, 
No. 424. The argument has not been 
«pressed before us that the lower Court had 
no power to frame an additional issue No. 9, 
As regards the referenceto the Commis- 
sioner on points 5 to 9, it is clear that that 
officer, would not be competent to decide 
the questions of law which arise, though 
from the indefiniteness of the order of 
reference it would seem that such was the 
lsarned Subordinate Judge’s intention. 
His powers must be exercised subject to the 
terms of O. XXVI, r. 11. It is for the 
Subordinate Judge to decide the questions 
of law, whether -or not he may find it 
necessary to employ a Commissioner to 
make an examination of the accounts. I 
would, therefore, set aside the. order and 
remand the case for fresh disposal, accord- 
ingly. Iagree with the order as to costs. 
V.N. Y. Case remanded, 
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A.V. NARAYANASWAMI NAICKER 

— PLAINTIFF 
versus 
SAKARAM RAO AND oTHERS— 
DEFENDANTS. ° 

` Original Side Rules (Madras High Court), O. I, 
v. ?, O. VI, r. 4--Suit dismissed for default under 
0. VI,r.4-—-Application for restoration made beyond 
period fixed—Power of Court to extend time. 

Where a suit is dismissed for default under 
O. VI, r.4 ofthe Original Side Rules of the Madras 
High Court, O. I, 7.7 of the said rules gives-ample 
discretion to the Court to extend the time for 
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setting aside the order even in cases where the time 
rescribed by the rules forso applying has expired, 
b. 662, col. 2. 
-Schafer v. Blythe (5) and Bradshaw v. Warlow (8) 
followed. 


The case come on for hearing before 
Mr. Justice Sir Kumaraswami Sastri Kt, 
and his Lordship made the following 
. ORDER OF REFERENCE TO A 

FULL BENCH. 
: Kumaraswami Sastri, J.—This 
is an appeal against the order of the 
acting Master dismissing the plaintiff's 
application to set aside the order of dis- 
missal of the suit for default against de- 
fendants Nos. 1 and 7 and to restore the 
suit as against them. 

The suit against defendants Nos. l and 7 
was dismissed by the Second Assistant 
Registrar, on the 28rd April, 1928, The 
Order runs as follows :—“Thissuit coming 
on this day before this Court in the list 
of default causes for orders under O. VI, 
T. 4, of the Original Side Rules, 1927, 
upon reading the plaint filed herein. on 
the 18th day of January, 1928, it is ordered 
that this suit as against defendants Nos. 1 
and 7 do, for default of prosecution, stand 
dismissed out of this Court. f 

Under the Rules of. 1927 every suit en- 
tered in the list of default causes is 
allowed. to stand. there for three weeks 
and if nothingis done in the meantime, 
it is automatically dismissed. and the 
order is drawn up.. There:is no notice 
given to the parties, ; 

Rule 4 of O. VI (which. corresponds to 
r. 54of the old rules) under which; this 
suit was dismissed runs as follows:—‘Un- 
less otherwise ordered, after. a case has 
stood in the list of default causes for three 
weeks, the suit shall stand dismissed for 
default of prosecution as against the de- 
fendant in respect of whom default. has 
been made. 

Provided that the plaintiff may, within 
30 days from the date of the dismissal, 
apply by Master’s summons that the suit 
may be restored, and thereupon the Master 
may make such order as he thinks fit. 
Notice of the application shall be given to 
all parties who have filed a written state- 
ment.” i r 

The plaintiff applied on tbe 24th of July, 
1928, before the Master in Ohambers that 
the order of dismissal of the suit. for de-, 
fault against defendants Nos. land 7 may 
be set aside and the suit restored. To this, 
Counsel for defendants Nos. 2 to 4 endors- 
ed his consent, The matter came on be- 
fore the Master on the 27th of July, and 
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it wasdismissed, the Master holding that 
the application was barred by time, The 
order runs as follows :— ` 

“For the -reasons given in Master's order 
datet- 21st February 1928 ia Civil Suit 
No. 9x6 of 1926 with which I agree and 
which was upheld by the Judge (Waller, J.) 
in appeal, I must dismiss the application. 
I do not think that the consent of the 
other side could extend the period of 30 
days fixed by O. VI, r.4 within which the 
application for restoration should be made,” 

It is argued for the plaintiff who is 
appealing against this order that the learn- 
ed Master was. wrong in holding 
that he had no discretion in the matter 
and that he was bound to dismiss an ap- 
plication for restoration if not made with- 
in 36 days. 

The main grounds urged are that this 
case does not: fall under Art. 163 of the 
Limitation Act and that O. I, r. 7, gives 
ample power to extend the time even 
though the period within which the applica- 
tion is to be made has expired. Order I, 
r. 7 ransas follows :— 

“The Court or the Master shall have 
power to enlarge or abridge the time ap- 
pointed by these rules, or fixed by any 
order enlarging time, for doing any act, or 
taking any proceedings, upon such terms, if 
any, asthe justice of the case may require, 
and any such enlargement may be ordered, 
although the application for the same is 
not made until after the expiration of the 
time appointed orallowed. Provided that 
when the time for filing or delivering any 
pleadingor document, or filing any affidavit, 
answer or document, or doing any act, is 
or has been fixed or limited by any of 
these rules or by any direction on or 
under a summons for directions or by 
any order of the Court or Master, the 
cost of any application to extend such 
time and of any order made thereon, shall 
be borne by the party making such ap- 
plication unless the Courtor Master shall 
otherwise order.” 

It is argued that the rule is clear and 
that in cases governed by the Original 
Side Rules an extension of time can be 
granted even though the period within 
which the application is to be made had 
elapsed. 

Order I r.7 corresponds to O. LXIV, 
r. 7 of theSapreme Court Rules which runs 
a3 follows :— 

“The Court or a Judge shall have power 
to enlarge or abridge the time appointed 
by these rules, or fixed by any order en- 
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larging time, for doing any act or taking 
any proceeding, upon such terms (if any) 
as the justice of the case may require, 
and any such enlargement may be ordered 
although the application for the same is 
not made until after the expiration of the 
time appoirfted or allowed, Provided that 
when the time for delivering any pleading 
or document or filing any affidavit, answer 
or document, or doing any act is or has 
been fixed or limited by any of these Rules, 
or by any direction on or under the 
summons for directions, or by any order 
of the Oourt-or a Judge the costs of any 
application to extend*such time and of 
any order made thereon shall be borne 
by the party making such application un- 
less the Oourt ora Judge shall otherwise’ 
order. 

Under this rule it was held by North, J., 
in the Script Phonography Co. v. Gregg (1) 
that when an order has been made dis- 
missing an action, an application to extend 
the time cannot be made after the expiry 
of the period fixed by the rules within 
which the application is to be made. 
North, J., following Whistler v. Hancock 
(2) and King v. Devenport (3) observed as 
follows :— 

“The Court cannot, after the action is 
gone, entertain an application the result 
of which would be to set it on foot again. 
The time for delivering the statement of 
claim expired on the 17th of December, 
1839. The summons to extend the time 
was not returnable till the 18th of Decem- 
ber, and under these circumstances the 
application was too late, and I have no 
jurisdiction to extend the time.” 

The same learned Judge in Walker v. 
James (4) was of opinion that when an 
action was dismissed for the non-appearance 
of the plaintiff, an application made on 
behalf of the plaintiff to restore the action 
after the expiry of the time fixed by O. 
XXXVI, r. 33, cannot be granted by virtue 
of the provisions of O. XXVII, r. 18. The 
learned Judge observed. 


“I do not think the power conferred by 
that order can be regarded as independ- 
ent of the limit of time for making the 
application imposed by O, XXXVI,r. 33. 
I must act strictly on that rule, and there- 
fore*refuss the motion with costs.” 


(1) (1890) 59 L. J. Oh. 406 

(2) (1878) 3 Q. B. D. 83; 47 L. J. Q. B. 152; 37 L. T, 
639; 26 W. R 211. 

(3) (1879) 4 Q. B. D. 402; 48 L. J. Q. B, 606; 27 W, 
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This view in the earlier cases, however, 
hasnot been followed in the later deci- 
sions, In Schafer v. Blythe (5), it was held 
that the Court Had discretion to enlarge 
the time fixed by O. XXXVI, r 33, which 
‘provides that any verdict or judgment 
obtained where one party does not appear 
atthe trial may be setaside by the Court 
‘or a Judge upon an application made 
within 6 days after the trial. The learned 
Judge (Lush J.) followed Bradshaw vy. 
‘Warlow (6) and dissented from Walker v. 
James (4) and observed: “Oounsel for the 
‘plaintiff bas taken the preliminary objec- 
tion that the application is not made with- 
in ô davs after the trial as required by 
O. XXXVI, r. 33 (1), and that I have no 
. power to enlarge the time for making it, 
In support of the objection he relies on 
Walker v. James (4). In that case, where 
the circumstances were similar to those of 
the present case, North,J., did no doubt 
hold that it was imperative that the ap- 
plication should be made within the time 
appointed by the rule, and that the Oourt 
had no power to enlarge the time, and if 
that decision is binding upon mel should 
hava to dismiss the application, Unless 
itis binding upon me, I should, however, 
be slow to follow it, because personally I 
do not take the same view as was taken 
by North, J. It cannot, I think, have 
been intended that the period of 6 days 
appointed by the rule should in every 
case be treated as a fixed period incapable 
of extension, inasmuch as a litigant might 
be absolutely prevented by illness or an 
accident, or other circumstances, from 
making an application within the six days 
and in that case a grave injustice might 
be worked if he was debarred from 
making the application ata later date, On 
consideration I think that the decision of 
North, J., is not binding uponme, The same 
point in substance came before the Court of 
Appeal in Bradshaw v, Warlow (6). It is 
true that it was O. XXXIII, r, 21 of the 
Rules of the Palatine Court of Lancaster 
which was there under consideration, but 
the language ofthatrule is substantially 
identical with that of the rule now in ques- 
tion. In that case Walker v, James (4) 
was cited, but the Oourt of Appeal took the 
view thatthe Court had power to enlarge 
the time so as to admit of the applic&tion 
being made to the Oourton the first prac- 


149 (1920) 3K B. 140; 89 L. J. K.B. 67l; 1231. 7, 
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ticable day after the expiration of the 6 
days. That decision ofthe Court of Appeal 
seems to me to bein conflict with Walker 
v. James (4) and, therefore, impliedly to dis- 
approve it". 

The Order of the Master in O S. No, 586 
of 1926, referred to by the acting Master 
related to a case which was dismissed for 
default of payment of the first day's hear- 
ing fee which under O..XLIII, r. 4 is pay- 
able within 14 days from the date on which 
iesues were settled. The suit was entered 
in the list of default causes under O. VI, r. 
3 (d) and was diemiesed under O, VI, r. 4. 
An application was mado to restore the 
suit after 30 days had expired. An 
application was also made to excuse the 
delay in filing theapplication and to extend 
the time under O. I, r. 7. Mr. White, the 
Master, held that the application was not 
one under Art. 163 of the Limitation Act 
and that the Court had no power to extend 
the time and relied on Seript Phono- 
graphy Company v. Gregg (1), Whistler 
O) Hancock :(2) and King v. Devenport 


An fappeal was preferred against this 
Order and itcome on before Waller, J. 
and the learned Judge passed the follow- 
ing Order: “I think that the Master's 
Order is right and that he had no power to 
extend the time under O, I r. 7 ofthe 
Original Side Rules. Thej appeal is dis- 
missed with costs ". 


It is unfortunate that the subsequent 
decisions where the cases referred to by 
Mr. White have been overruled were not 
brought to the noticeof the Master or the 
learned Judge. It.seemsto me that O. I, 
r. 7 gives ample discretion to the Oourt to 
extend the time even in cases where the 
time hasexpired. 

Section 5 of the Limitation Act gives 
similar powers in the case of appeal3 and 
applications made under the Act, Section 
148 of the Civil Procedure Code also gives 
the Court power to extend time even after 
the expiry of the time fixed. 


I think that the view taken by the 
Master in ©. 5S. No. 586 of 1926, and by 
Waller, J,, on appeal therefrom which as I 
said before, was based on the earlier deci- 
sions which have not been followed is 
erroneous. 

As this question has arisen in several 
cases and the matter is of considerable im- 
portance tothe practitioners and suitors, 
I think an authoritative ruling by a Bench 
is desirable. I direct thatzthis matter be 
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placed before the Hon'ble the Chief Justice 
for orders. 

Messrs. K. S. Krishnaswami Ayyangar 
and P, V. Subramaniam, for the Plaintif. 


The matter coming on for hearing before 
the ,Ohief Justice Sir Murray Coutts- 
Trotter, - Mr, Justice Beasley and Mr. 
Justice Reilly, their Lordships delivered 
the following 


OPINION.—Under the provisions 
of O. VI, r. 4of the Original Side Rules, 
of this Oourt thie case having been in the 
list of default cases for three weeks, stood 
dismissed. The proviso to thatrule allows 
the plaintiff within 30 days of the date of 
dismissal to apply by Master's summons to 
have the suit restored and thereupon the 
Master has a discretion to restore it or not 
as he thinks fit.. That proviso was not 
availed of by the plaintiff in this case and 
he took no steps within 30 days. The 
Master held that in those circumstances 
he had no discretion to allow the casa to 
be restored after those 30 days. It is 
pointed ont that byO.I,r. 7, which is in 
effect a reproduction of that which appears 
as O. LXIV,r. 7 of the Rules of the Sup- 
reme Court in England, and which repeats 
similar rules which had been in force for 
many years, there is a general discretion 
given to revive a suit, because it says in 
terms that an enlargement may be ordered 
although the application for the same was 


not made until after the expiration of the ` 


time appointed or allowed. We have been 
referred to a series of English cases, the 
earliest of whichis Whistler v. Hancock 
(2) a decision of Chief Justice Cockburn 
and Mr. Justice Manisty. There an order 
was made dismissing an action for want of 
prosecution unlessa statement of claim 
should be delivered within a week. The 
week expired and nothing was done and 
it was held that the action was atan end, 
A similar conclusion was‘ arrivel at in 
King v. Devenport (3) a decision of Ohief 
Justice Cockburn and Mr. .Justice Mellor, 
but it has been held that this cas3 only ap- 
- plied to astate of things where an exten- 
sion was sought to do something in the 
action after the action was dead, Thus it 
was decided in Schaffer v. Blythe (5) that 
the general words of the rule covered a case 
where it was sought not to extend the 
time for taking a particular step in a 
case that had automatically come to an 
ead but to revive the -whole case itself and 
that the words ofthe rule gave a discre- 
tion to thateffect. And in so deciding, 
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Mr. Justice Lush was following a decis 
sion of the Court of Appeal Bradshaw v. 
Warlow (6). It is quite obvious that the 
draftsman of the Madras ‘rules went for 
guidance to the English rule and no doubt 
was familiar with these decisions. We 
think that if must be taken that fhe in- 
tention of the framers of the rules which 
are made under the Statute, and it is not 
suggested that they are ultra vires of the 
Statute, was to give a discretion to the 
Court to revive a suit, even after the 
expiration of the time delimited for the 
taking of a particular step in it. The 
learned Master here held that he had no 
discretion, and that he was bound by ithe 
termsof O. VI, r 4, to decline to en- 
tertain any application or exercise any 
discretion with regard to its revival. We 
think that this cannot be upheld and we 
propose to remit the case to ths learned 
Judge with this intimation of our opinion. 
He will probably send it back to the 
Master with a direction that he should 
consider the application on its merits and 
that his discretion on the merits is un- 
fettered by any supposed rule of law. 
VN. V, Reference answered. 
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MADRAS HIGH COURT. 
Q:vit Revision Petitions Nos, 1156 To 
1158 oF 1927. 

May 3, 1928, 

Present :—Mr. Justice Davadoss, 
SAMI UH ETTIAR, MINOR, BY MOTHER 
AND GoauDiaN MUTHAMMAL AND ANOTHER 
-——PETITIONEKS 
versus 
T, R. SESHA IYER anp Oo. BY Receiver 
T.L SWAMINATHA IYER 

AND sNOTHER—RusPonvE.ta, 

Civil Procedure Code (Act V of 1908), s3. 114, 
0. Vir. 17, O. XXXII, r. 4—Minor—Morigage suit 
—Mother appointed guardian ad litem—Ffather 
treated as guardian in preliminary decree and further 
proceedings—A pplication by plaintiff to substitute 
mother's for fathers name—Jurisdiction of Court to 
amend—Revision—Final decree—Necessity of notice, 

Under the present Civil Procedure Code notice is 
necessary to the judgment-debtors before a final 
decree can be passed. |p. 665, col. 2.) 

Kanakasundaram Pillai v. Somasundaram Pillai 
(3), followed. ; 

Where there is a guardian ad litem appointed by 
the Court, the Court is not entitled to treat some 
other person as the guardian and proceed either with 
the suit or with the proceedings after it, without 
notice to the guardian ad litem. [p. 664, col. 2; p. 665, 
gol. 1.] 

If minors are not properly represented ina suit, 


6643. 


thé proceedings therein so far as they are concerned 
: do not bind them. [p. 665, col. Lj : 

In a mortgage suit against a Hindu father and his 
“minor sons, thé mothey was appointed as the guardian 
ad litem of the minors. The suit was compromised 
but the decree mentioned the father as guardian. 
Further proceedings for passing the final decree and. 
execution thereof were conducted with the father as 
guardian on record. The mother then applied to 
the Executing Court and obtained an order for stay on 
the ground that she had no notice of the proceedings. . 
Thereupon the plaintiff applied for and obtained an. 
order of amendment of the preliminary and final 
decree substituting the name ofthe mother in place 
of the father on record : 

Held, on revision, (1) that there “was not merely ‘a 
clerical mistake or mere misdescription of the names 
of parties but non-representation of minors when the 
final decree was passed ;- |p. 665, col. 2.] k 

(2) that the Court could not ignore the guardian 
ad litem and treat somebody. else as guardian ‘of 
the minors and ore i pass a decree whether- 

iminary or final; [ibid, Sas, 
PTRA The Court had no jurisdiction to amend 
the decree in such a way as to make itread differ- 


i . [ibid. 
ae an saba brath Pandey (1), not 
d. 

kie JAN under s. 115 of Act V of 1808, 
and 107 of the Government of India Act 
praying the High Court to revise the orders 
of thejCourt of the Second Additional Subor- 
dinate Judge, Coimbatore in I. A, Nos. 135, 
136 and 137 of 1927; in O. 8. Nos. 49; 50 and 
51 of 1922, l ANA 

Mr. T. M. Krishnaswamy Ayyar, for the 
Petitioners, = < | 

Messrs. A. Krishnaswamy Ayyar and 
C. V. Mahadeva Ayyar, for the Respond- 
ents... 


UDGMENT.—This is an application 
f Teir the order of the Subordinate Judge 
of Coimbatore granting the prayer of the 
plaintiffs for the amendment of a decree. 
The plaintifis brought a suit on a mort- 
gage bond executed in the year 1907, 
against the lst defendant and his three 
sons, of whom defendants Nos, 3 and 4 are 
minors. The plaintiffs asked the Court to 
appoint the lst defendant as guardian of 
the minor defendants. But as the Ist de- 
fendant refused to be the guardian of his. 
minor sons, an application was made by 
the plaintifs to have the mother of the 
minors appointed guardian ad litem and 
she was accordingly appointed guardian 
ad litem for minor defendants Nos. 3 and. 
4, This appointment was made on 19th’ 
October, 1920. The suit was compromised . 
and an application for sanction to compro- 
mise. was putin on 14th October, 1921, and 
.a preliminary decree was passed in terms / 
of the compromise on 13th December, 1922, : 
In drawing up the preliminary decree the , 
father was mentioned as the eguardian of 
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the minors, defendants-Nos, 3 and 4 and not 
the mother. The plaintiffs applied for the 
passing ofa final decree on llth July, 1923.. 
In that application they mention ‘the father’ 
as the guardien of the mincrs. A final 
decree was parsed cn tth August, 123.’ 
After the paesing cf the final decree execu- 
tion was apphed for and the execution 
proceedings were transferred to another. 
Court. Themother of the minors made an 
application to thé Executing Court that she 
had ronoticeof the passing of the final 
decree and the proceedings against the 
minors should not be proceeded with. The 


- Executing Oourt on hearing her objection 


stayed its hands whereupon an application 
was madeto tke Court which passed the 
decree, that is, the Sub-Court of Ocimba- 
tore, forthe amendment of the decree by 
omitting the name ofthe Ist defendant, 
from the decree and substituting the name 
of the mother as guardian. TheSubordi-. 
nate Judge without assigning any grounds 
has made the order with the following 
observation: “The petition is opposed. 
But Ieee no reason for not ailowing tke 
amendment prayed for. Amend the judg- 
ment, preliminary decree and the final 
decree as prayed for”. . i 

Defendants Nos, 3 ánd 4 were represented 
in the suit by the mother as guardian. 
The compromise was by the mother on 
behalf of the minors. Itis difficult to see 
how the mistake crept in. It must have 
been owing toan oversight in the office to 
the carelessness of the clerk who drew up 
the decree. The plaintifis, when they ap- 
plied for the execution of the decree, 
ought to have known that it was the mother 
who was the guardian of the minors defend- 
ants Nos, 3 and 4, and not the father, It 
may be that the plaintiffs also carelessly 
followed the preliminary decree in drafting 
the application for final decree, 

Whetever may be the reasons for not 
bringing to the notice of the Court the fact 
that the mother was the guardian of the 
minor defendants, the question is whether 
the Uourt had jurisdiction to amend : the 
decree in such a way as to make it read 
differently from what it was. The conten- 
tion of Mr. Alladi Krishnaswami Ayyar for 
the respondent is thatit was only a clerical 
mistake and the clerical mistake was cor- 
rected by the Court. Iam unable to accept 
the contention thatit is a clerical mis- 
take. Whenminors are before the Court 
the Court is bound to see that the Doirors 
are 1epresented by a guardian ad litem and 
when there is a guardian ad-litem the Court: 


Gi 
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is not entitled to treat some other person 
as tha guardian ofthe minors and pass any 
order for or against the minors. Itis not 
merely a question of form, it isa question 
of substancé’ for the minors can afterwards 
say: that they were not represented inthe 
proceedings because they were- not repre- 
sented by their guardian and, therefore, 
the- proceedings ‘against them are void, in 
‘fact they may say that there were no pro- 


ceedings against them at all. It is not 


correct to say thatthe Court has wrongly 
described the minors by ascribing to them 
a guardian who is not a guardian for the 
suit. and it is not correct to call it a mis- 
description of the ‘names of parties. It 
has been held more than once that if minors 
are not properly represented in a suit the 
proceedings in the suit, so far as they are 
concerned do not bind them. Where a guard- 
ian is appointed by the Court itself, the 
Court is not justified in treating somebody 
else as guardian and proceed either with 
the suit or with the proceedings after it. 
Great reliance is placed by Mr. Alladi 
Krishnaswamy Ayyar, upon a decision of 
the: Allahabad High Oourt in Mahadeo 
Pandey v. Sobha Nath Pandey (1). In that 
case the Nazir of the Court was appointed 
guardian ofa minor, After the preliminary 
décree the father was treated as guardian 
anda foreclosure decree was passed. Mr. 
Justice Walsh and Mr, Justice Pullan 
held in asuit bya minor to have the final 
decree ‘set aside, the minor had not been 
prejudiced and was not entitled to the 
relief claimed, 


With . great respect I am unable to 
accept : the position that when a 
guardian is appointed by the Oourt the 
Court can ignore that guardian and treat 
somebody else as guardian of the minors 
and proceed to passa decree whether pre- 
liminary or final. Itis not a question of 
prejudice. It stands on a much higher 
footing. The question really is whether 
there has been a proper representation in 
the suit. In that view so long as a proper 
guardian is not before the Court no decree 
can be passed against a minor. The learn- 
ed Judges of the Allahabad High Oourt 
were of opinion that there was authority 
for the proposition that when preparing 
a final decree it was not necessary to issue 
fresh} notice to the judgment-debtor. 
doubt, under the -old Code there was no 
such thing asa final decree in the sense 
in -which we use the expression. After a 


(1)-97 Ind. Qas,277; 48 A. 828; 24 A. L. J. 914; A, 
I, R, 1926 All, 757, i 
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decree an application for passing what is 
tantamount toa final decrepnow was con- 
sidered to be an application in execution 


and no notice was necessary if the applica- 


tion is made within a year of the passing 
of the decree. That was the view of the 
Court in Pandu Prabhu v. ‘Juge Lobo (2) 
which was followed in Mahadeo Pandey v, 
Sobha Nath Pandey (1). Under the present 
Code notice is necessary before a final 
decree can be passed This has been laid 
down definitely in Kanakasundaram Pillai 
v. Somasundaram Pillai (3) and it. was fol- 
lowed recently by a Bench of this Court in 
Civil Miscellaneous Appeal No, 269 of 1927. 
In this case notice was not sent to the 
proper guardian and the final decree was 
passed without the proper guardian on 
record. It isnot a mere misdescription of 
the parties but a non-representation of the’ 
minors when the final decree was passed. 
Mr. Alladi Krishnaswamy Ayyar, urges 
that there is no prejudice shown as this. 
question ought not to be raised in execu- 
tion. As already observed it is not neces- 
sary to show prejudice. In the view I take 
of the case thereis no final decree at all 
against the minors because they were not 
represented by their guardian and no- 
body else was entitled to represent them. 
Therefore, itis unnecessary to show pre- 
judice. The question of there being no 
decree against the minors can be raiced at 
any time. Mr. Alladi Krishnaswamy- 
Ayyar urges that the Oourt might correct 
any error that has crept into the decree, No 
doubt this Court has held in more than 
one case that errors which have crept into 
the pleadings and consequently into the 
judgment and decree can be rectified by a 
proper application to the Court, but where 
the proper party is not before the Court for 
wantofrepresentation the Court has nojuris- 
diction to make the right person a party by 
means of an amendment. In other words 
the effect of,such an amendment is, a decree 
which has been passed against X is 
converted into a decree againat Y and’ 
a decree passed against VY converted 
into one against X. In this view I 
hold that the lower Oourt had no jurisdic- 
tion to amend the decree in the manner it 
has done. J, therefore, setaside the order 
of the fower Court and allow this petition 
with costs here andin the lower Court. 
These cases were set down to be spoken 
to and the Court delivered the following 
JUDGMENT. 


Thie order does not affect the amend 
e 27 M. 40. DS 


3) 48 Ind, Cas, 71; 35 M. Le J. 375, 
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of the preliminary decree in the three 

cases. Petitioner to have his costs in all 

the three cases: 
VN. V. 


MADRAS HIGH COURT. 
Civin Appeat No. 183 oF 1924, 
July 31, 1928, 
Present:—Mr Justice Devadoss 
and Mr. Justice Mackay. 

N. 8. RAMASWAMY MUDALIAR 
AND OTHERS—PLAINTIFFs—APPELLANTS 
VETSUS 
GOPALASUBBA NAYAKAN 
AND OTHERS— DEFENBANTS— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 101~ 
Purchaser discharging prior encumbrance—Prior 
encumbrance, whether kept alive against puisne 
mortgagee—Intention — Presumption — Equity—Pur- 
chase by mortgagee—Right to subrogation. 

It is a question of fact in each case whether a 
person who acquires an interest in immoveable pro- 
perty and discharges a prior encumbrance intends 
to keep alive that encumbrance as a shield against a 
puisne encumbrance. |p. 667, col. 1.] 

It is not an absolute rule of presumption that 
whenever it would be for the benefit of a person to 
acquire absolute title to property he keeps alive the 
charge or encumbrance on the property in his 
favour. All that can be said is that inthe absence 
ef special circumstances to show the contrary the 
presumption. is that when a subsequent encumbrancer 
pays off a prior incumbrance with the consideration 
money of his owa incumbrance, he does so with the 
intention of keeping the prior incumbrance alive for 
his own benefit. [ibid.] 

A mortgagee who purchases the mortgaged pro- 
perty cannot ask for subrogation so far as his own 
mortgage is concerned. [p. 667,col. 2.) _ 

The presumption that is embodied in s. 101, 
Transfer of Property Act, is an equitable presump- 
tion and the Court is not bound to raise that pre- 
sumption where the circumstances under which the 
transaction took place are, if not fraudulent, of a very 
suspicious character, [p. 668, col. 2.] 

Appeal against a decree of the Court 
of the Subordinate Judge, Dindigul, in 


O. S No. 9 of 1922. 
Messrs K. Bhashyam Ayyangar and S, 
Nataraja Nadar, for the Appellants, 
Messrs. C. V. Ananthakrisina Iyer and 
V. Ramaswamy Aiyar, for the Respond- 


Petition allowed. 





ente. 
JUDGMENT.—This appeal is against 
the decree of the Subordinate Judge of 
Dindigul dismissing the plaintiffs’ suit for 
recovery of principal and interest due on a 
mortgage-bond. The facts of the case 
are:—The plaintiffs’ father and the 4th 
defendant were the Karaswoms or stake- 
holders of a half yearly auction chit to 
which the ist defendant was a subscriber. 
He bid for and obtained the chit in an auc- 
tionandexecuted and registered ahy potheca- 
tion bond on the 3rd February, 1906, for 
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Rs, 2,000 as security for payment of future. 
instalments. Defendants Nos. 1 and2 are 
members of an undivided Hindu family. 
They executed asimple mortgage-deed in 
favour of the 3rd defendant for Ra. 4,000 on 
the 15th February, 1909. (Ex. 1). On the 
Ist February, 1913, defendants Nos. 1 and 2 
executed three sale-deeds in favour of third 
persons, Exs. B, C and D with the direc- 
tion that the vendees should pay off the ` 
mortgage amount due to the plaintiffs and 
the amount due to the 3rd defendant. The 
vendees not having paid the amount due 
under Ex, I, the 3rd defendant brought 
O. S. No. 1020f 1916 on Ex. I impleading 
defendants Nos. 1 and2 and the purchas- 
ers under Exs. B, O and D as defendants 
in the case. He did not implead the plaint- 
iffs as defendants. A preliminary decree 
was passed on the 20th October, 1916, and 
a final decree was passed thereafter. 
Defendants Nos.1 and 2 got releases from 
the vendees under Exs. B, O and D of their 
rights in the property sold to them by 
Exs. G, G (1) and G (2) on lst August, 1917, 
4th October, 1917, and 26th November, 
1917, respectively. Defendants Nos. 1 and 
2 conveyed all their properties which 
they purported to sell under Exs. B, O 
and D to the lst plaintiff in discharge 
of the mortgage-debt under Ex. b 
two documents, Exs. H and H (1) for 
Rs. 7.500 and Rs. 5,000 respectively on the 
9th October, 117, and 5th December, 1917, 
and gave the plaintifis possession of the 
properties. The 3rd defendant brought the 
properties to sale in execution of his decree 
in O. 8. Ne. 102 of 1916, bought the property 
himself and obtained possession through 
Court. Owing to the obstruction of the 
plaintiffs to the peaceful possession of 
3rd defendant, proceedings were taken 
under s, 145 of the Criminal Procedure 
Code and the Magistrate upheld the posses- 
sion of the 8rd defendant whereupon the 
plaintiffs brought this suit on their hypo- 
thecation bond of 1406, Exhibit A; 
defendants Nos. l and 2 remained ex parte 
and the 3rd defendant contested the suit 
on various grounds, The Subordinate’ 
Judge held that the vendee under Ex. O 
had undertaken to discharge the amount 
due under Ex. A and as the plaintiffs have 
acquired the right of the vendee under 
Ex. O, they could not fall back upon “their 
original mortgage Ex, A and sue thereon. , 
The contention of Mr. Bhashyam for the 
appellants is that the plaintiffs must be 
presumed tohave kept alive the mortgage 
under Ex. A when they purchased the pro- 
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perty under Exs. Hand H (1) and that they 
are entitled to sueon it. It is a question of 
fact in each case whether a person who 
acquires an interest in immoveable property 
and discharges a prior encumbrance in- 
tends, to keep alive that encumbrance 
as ashield against a puisne encumbrancer. 
This principle was clearly enunicated by 
the Privy Council in Gokaldas Gepaldas v. 
Rambaksh Seochand (1). Their Lordships 
held that the principle enuuciated in the 
well-known caseof Toulmin v. Steere (2) 
was not applicableto India and observed 
at page 1016*, 

“The obvious question to ask in the 
intereat of justice, equity and good con- 
science is, what was the intention of the 
party paying off the charge? He had a 
right to extinguish it anda right to keep 
it alive. "What was his intention? If there 
is no express evidence of it, what intention 
should be ascribed to him? The ordinary 
rule is thata man having a rightto actin 
either of two ways, shall be assumed to 
have acted according to his interest,” 

- This principle is embodied in s. 101 of the 
Transfer of Property Act which isin these 
terms:— 

' “Where the owner of a charge or other 
incumbrance on immoveable property is or 
. becomes absolutely entitled to that proper- 
ty, the charge or incumbrance shall be 
extinguished, unless he declares, by ex- 
press words or necessary implication, 
thatit shall continue to subsist or such 
continuance would be for his benefit,” 
Tne plaintiffs have acquired the absolute or 
full title to the property purchased by them 
and the question is whether.they by express 
words or by necessary implication declared 
their intention to keep the mortgage of 1406 
alive or whether the keeping alive of that 
mortgage would be for their benefit. It is 
not an absolute rule of presumption that 
whenever it would befor the bəneft of a 
person to acquire absolute title to property 
he keeps alive the charge or encumbrance 
on the property in his favour. All that can 
be saidis that in the absence of special 
circumstances to show the contrary, the 
presumption is that when a subsequent 
encumbrancer pays off a prior incumbrance 
with the consideration money of his own 
incumbrance, he'does so with the intention 
of keeping the prior incumbrance alive 
for his own benefit. Vide Chidambara 


~ (1) 10 O, 1035; 11 I. A. 126; 8 Ind. Jur. 396; 4 Sar, P. 
0. J. 513 


| (2) (1817) 3 Mer. 210; 36 E. R. 81; 17 R. R. 67. 
*Page of 10 O.— Ed]. 
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Nadan v.Musuvathi Muni Nagendrayyan 
(3). Itisunnecessary to consider in detail 
the cases in Gopal Chundet® Sreemany v. 
Herembo Chunder Holdar (4), Dinobundhy 
Shaw Chowdhry v. Jogmaya Dasi (5) and 
Ibrahim Sahib, v. Armugathayee (6) as these 
cases were decided upon the facts appear- 
ing in evidence in them. Where a person 
who was a mortgagee over property 
becomes purchaser thereof he cannot ask 
for subrogation so far as his own mortgage 
is concerned. The principle of subroga- 
tion does not apply to such a case. The 
case in Govindaswami Thevan v, Doraiswami 
Pillai (7) which is relied upon by the lower 
Court does not apply to the present case, 
There it was held thatwhere a purchaser 
undertakes to pay off two prior encum- 
brances but discharges oneonly, he cannot 
claim to stand in the shoes of the mort- 
gagee whose mortgage amount he discharg- 
ed. It was held that his right to use the 
prior mortgage as sheild is based on a pre- 
sumed intention to keep alive the prior 
mortgage for his own benefit and such a 
presumption is; rebutted when he under- 
takes to discharge both the mortgages. In 
Surjiram Marwari v. Barhamdeo Persad 
(8) it wassimilarly held “if a person pur- 
chases property which is subject to two 
mortgages,and retains a portion of the 
purchase-money for payment to the mort- 
gagees but pays the first of the two in- 
cumbrancers and not the second, he cannot 
treat the the first mortgage as kept alive 
to be used asa shield against the second, 
nor can he claim to be subrogated to the 
position of a mortgagee whose debt he has 
satisfied.” Some observations of Mooker- 
jee, J.,in that judgment are relied upon 
by the contesting respondents as support- 
ing theircase that the plaintiff did not 
intend to keep alive their mortgage of 1906 
when they purchased the property. In 
Renga Srinivasachart v. Gnanaprakasa 
Mudaliar (9) it was held that “where a 
person paying offa prior mortgage, pur- 
chases anortion of the mortgaged proper- 
ties in consideration of the amount so paid 
by him, the lien acquired by such payment 
is extinguished and cannot be used by 
such purchaser as a shield against a 

(3) 58 Ind. Cas.813; (1920) M. W. N.534; 12 L, W. 
893; 39 M, Iy J. 445; 28 M. L.T. 300. 

(4) 16 C. 523. 

(5) 29 O. 154; 291. A. 9; 6 O. W. N. 209. 12 M. L.J. 
73; 4 Bom. L. R. 238; 8 Sar. P. O. J. 217 (P. 0). 

(6) 16 Ind. Cas. 877; 38 M. 18. 

(7) 6 Ind. Oas. 781; (1910) M. W. N. 390; 20 M. L. J. 
380; SM. L. T, 132; 34 M. 119. 
. (8) 2 0. L. J. 288. 

_ (9) 30 M. 67; 2 M. L. T. 36, 
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subsequent mortgagee.” Ayling and 
Oldfield, JJ..make the following okserva- 
tion with regard to the cases in Renga Sri- 
nivasachari v, Gnanaprakasa Mudalair (9) 
and Govindaswami Thean v. Doraiswami 
Pillai (7) in Subramania Pillai v. Palaniappa 
Mudali (10): “The cases are simply 
authority for holding that, wherea person 
who has actually acquired the equity of 
redemption pays off a prior mortgage, he 
cannot claim the right of subroga- 
tion in respect of that mortgage as 
against a puisne mortgagee, Such a person 
does not really come within the scope of 
the Privy Council ruling in Gokaldas’s case 
(1). Any doubt as to his intention is 
cleared up by s. 101 of the Transfer of Pro- 
perty Act. Unless he declares his inten- 
tion to keep the mortgage alive, it 
becomes extinguished by the mere fact of 
discharge.” 

In Ex. H dated 9th October, 1917, the 
recital is ‘the sum ofrupees seven thou- 
sand and five hundred aforesaid has-been 
` paidto usby way of our endorsing pay- 
ment this date on your hypothecation 
bond aforesaid.’ In Ex. I which is a 
later document executed on the Sth 
December, 1917, there is a clear expression 
as to the intention of the parties: “The said 
sum of Rs. 5,000 has been paid and endorse- 
ment of payment bas been made on the said 
hypothecation bond and the whole bondhas 
been discharged. Aswehave received money 
in this manner you are to hold and enjoy 
the undermentioned property ‘with all 
rights and privileges etc.” The circum- 
stances under which both Exs. Hand H (1) 
came to be executed also have to be con- 
sideredin thisconnection. The 3rd defend- 
ant had obtained a final decree in O. 8S, 
No. 102 of 1916. He was about to bring the 
property to sale. Dafendants Nos. 1 and 2 
who were in possession of the property could 
not resist the execution of the decree in O. 
S. No. 102 of 1416. They attempted by sales 
under Exs. B and D to discharge thedebt 
due to the 3rd defendant. The vendees 
under Exs.Band Ddid not discharge the 
debt. The plaintiffs either to assist defend- 
ants Nos.l and 2 in fighting the 3rd 
defendant or for their own purposes, 
wanted to take possession of the property 


and accordingly Exs. G and G (1) dnd G (2) 
were brought into existence and sales were. 
effected by Exs. H and H (1) and, as observ-: 


' ed by the Vakil for the respondents, five 


documents were broughtinto.existence with-- 


in the space of four months. The vendees 
(10) 21 Ind Cas, 978; 26 M. L: J, 94; 14 M. L. T. 585, 
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under Exs.B, © and D were evidently tools 
in the hands either ofthe plaintiffs or of 
defendants Nos. 1 and 2. If the plaintiffs 
wanted toenforce their right under the: 
mortgage of 1906, Ex. A, they could have 
brought a suit against defendants Nos. 1 to 
3 and recovered the amount by saleof the 
hypotheca. In Ezs. H and H (1) ‘there 
was no present advance. The only con- 
sideration for the sale was the previous 
mortgage in favour of the plaintiffs. Pro- 
bably, the plaintiffs thought that. if that 
mortgage was left outstanding, it might be 
said that there was no consideration for the» 
sale. That is why they distinctly stated 
in Ex. H (1) that the whole bond had been 
discharged. When there is an express: 
recital to that effect, there must be very 
strong and cogent evidence to show that the 
plaintiffs wanted to keep alive their mort- 
gage of 1906. Whatisstrongly urged by. 
Mr. Bhashyam Ayyangar is that, if it was 
for the plaintiffs’ benefit to keep alive the 
mortgage, they must be deemed: to have 
kept it alive. As already observed, there is 
no absolute rule of law that such apre- 
sumption should be made in all cases, 
Taking all the circumstances of this case 
into consideration, we have no hesitation in 
holding that at the time when Exs. H and 
H /1) were executed the intention of the 
parties was that the sale was to be in satis- 
faction of the amount dueon the mortgage 
and it was not the plaintiffs’ intention to 
keep alive the mortgage of 1905 after the 
dates of Exs Hand H (1). 

The presumption that is embodied in 
s. 101 isan equitable presumption and a 
person isnot entitled to have the benefit of 
the presumption ifhis conduct hasnot been 
above board. The Court is not bound to raise 
that presumption where the circumstances: 
under which the transaction took place are, if 
not fraudulent, of avery suspicious character, 

The Subordinate Judge has found that 
it has not been proved that the debt 
under Ex. A had been discharged. Though 
there isno direct evidence of discharge, 
yet in the circumstances of the case, one 
cannot resist the impression that Ex. A 
must have been discharged in the usual 
course by payment of the chit-instalments. 
Exhibit A was executed as already observed 
as security for payment of future instal- 
ments. Thechit transaction came to an 
end in 1911. In 1912, Ex. Ja notice was 
sent by a Vakil on behalf of the plaintiffs 
tothe lst defendant demanding’ the re- 
covery of Rs. 2,000and interest. There is 
no mention in it of the amount of -interest, 
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The plaintiffs have not produced the 
account book of the chit transaction and 
the Lst plaintiff says that he did not keep an 
account. Exhibit M a note-book is produc- 
ed which gives the names of the persons 
who. bid at the auction and the names of the 
subscribers. The defaulter’s names are 
marked with across. The amount of sub- 
scription in default isnot shown. We can- 
not place any.reliance on Ex. M as proving 
that defendants Nos.1 and 2 were default- 


ers. No doubt, the onus is upon the defend- ` 


ants to prove discharge but the following 
circumstances lend colour to the contention 
of: the 3rd defendant that there was 
nothing due under. Ex. A after 1911. Ex. 1 
the mortgage to. the 3rd defendant was 
attested by the 4th defendant who was one 
of the Karaswoms of the chit, and the 
recital in Ex. lis “we have not subjected 
the aforesaid lands to any other encum- 
brances.” Though mere attestation is no 
sufficient notice, of the contents of.a 
document, yet knowing the customs and 
habits of the people we may safely conclude 
that the object of obtaining the attestation 
of the 4th defendant -was to show that 
there was no default in payment ofthe 
subscriptions to the chit and, therefore, no 
amount was due under Ex. A on account 
of the default of defendants Nos. 1 and 2 
in paying their subscriptions regularly. 
The lst- plaintiff in his deposition says 
that he was not aware of the existence of 
Ex.. 1 till disputes arose as regards pos- 
session of the property. This is manifestly 
‘false, for,in]917 when Exs. H & H(1). were 
executed in his favour be obtained Exs. B, 
-O and D. He. must have known that 
the 3rd defendant's mortgage was outstand- 


ing. ‘Though notice was.sent in 1912 
‘demanding Rs. 2,000 yet no suit was 
brought on Ex,A for nine years. The sug- 


‘gestion that the 4th defendant was quarrell- 
ing with the plaintiffs is not sufficient 
explanation for not bringinga suit. The 
conduct of defendants Nos. 1 and z in exe- 
cutiog three documents, Exs, B, O and Din 
.1915 and getting releases without any con- 
‘sideration under Exs. G, G (1),G (2) and 
conveying the properties to the plaintiffs, 
shows that all these transactions were 
-collugivae and intended to defeat the 3rd 
defendant of his legitimate claim. The 
-lst defendant has not gone into the box 
fo support theclaim of the plaintiffs, nor 
-has any of the vendees under Exs. B,O 
and D beenexaminedin the case. Though 
a positive finding cannot be given in favour 
‘of the 3rd defendant that Ex, A was dis~ 


MULUMÊDI JAGANNADHIAR V. PEDURU NARASIMHAM SEITI, 


669. 


charged by the regular payment of sub- 
scriptions yet the circumstances and the con- 
duct of the partieslends one td entertain very 
serious doubts as to any amount outstanding 
onẸEx A The plaintiffs must have known that 
they were geetjng sale-deeds inconsideration 
of a mortgage more than eleven years old 
and that it would not be easy to sustain a 
suit on it as against the 3rd defendant and, 
therefore, they wanted the sale to be in 
full discharge of the mortgage. . 

The respondent's Vakil raises the ques- 
tion of limitation, Exhibit A provides for 
the whole of the amount becoming due on 
-default being made in the payment of 
subscriptions, but the plaintifs were not 
bound to take advantage of that provision 
and they are entitled to sue within 12 
years of the close of the chit. The ter- 
mination of the chit transaction was in 
1911 and this suit was brought on the 23th 


December, 1921. The suit is, therefore, 


within time. 
In the result the appeal fails and is dis- 
missed with costs of 12th respondent. 
V.N.V. Appeal dismissed. 





MADRAS HIGH COURT. 
SEOOND O1vin Appaat No. 124 or 1925, 
July 26, 1928. 
Present:—Mr, Justice Wallace. 
MULUMEDI JAGANNADHIAR— 
DgrenDANT—APPRLLANT 


versus 
PEDURU NARASIMHAM SETTI anp 
ANOTHER— PLAINTIFFS— RrSPONDENTS, 

Transfer of Property Act (IV of 1882), s. 1830—~ 
Chose in action—Dissolution of partnership—Mort- 
gage in favour of firm, allotment of, to one partner 
—ight of allottee to sue on mortgage without 
assignment im writing—S. 180, whether applicable— 
‘Partnership—Dissolution—Mortgage-debt due by one 
partner -Suit on debt alone apart from general 
accounts, maintainability of. 

When a firm dissolves and distributes its assets 
‘one of which is a mortgage in its favour and that 
is allotted by general consent to one of the partners 
it isnot necessary before he can sue upon it that 
he should have a deed of assignment from all the 
partners. |p. 671, col, 1.) 

seat een ia et Property Act, does not 
apply to mortgages which are not acti i 
Tp BTO col, Bp 6T) col. 1] ctionable claims, 

On the question as to when an action can be 
maintained between partners without taking a 
general account of the partnership dealings “and 
transactions, each case must depend upon its own 
circumstances and upon whether justice can really be 
done without taking such an account. [p. 671, col. 1.) 
` There is nothing in law to prevent a partner 
borrowing from his firm and being in the position of 
a debtor to his firm. [p. 671, col 2.] 

Where the accounts of a partnership are settled 
between the partners and they agree that, for his 
share of the profits, one of them should take and 
hold a mortgage given by another partner to-the 
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firm, the partner to whom the mortgage is allotted 
can enforce the mortgage against the mortgagor. |p. 
671, cols. 1 & 2.] e 

Second appeal against a decrees of the 
Court of the Additional Subordinate Judge, 
Nellore, in A. 8. No. 1090f 1924, preferred 
against that of the Court of the Principal 
District Munsif, Nellore, in O. S. No. 635 of 
1920. 

Mr. T. V. Venkatarama Iyer, for the Ap- 
pellant. 

Messrs. S. Varadachariar 
Champakesa Iyengar, for the Respondent. 

JUDGMENT. —The essential facts in 
this case which are not disputed are that 
plaintiff and defendants Nos, 1 to 6 were 
carrying on a partnership trade from 1911 to 
1918. In 1915, the lst defendant executed an 
anthakam for certain moneys which he had 
borrowed from the firm and later on execut- 
ed a mortgage-deed, Ex. E, over proper- 
ty which is not the property of the firm 
for the sum then due by him. In 1918, the 
partnership was dissolved, and some time 
before 5th July, 1920, a settlement of the ac- 
counts was come to, in which it was arrang- 
ed that the plaintiff should have the mort- 

age as his share of the profits due to him, 
Plaintiff filed the present suit on the mort- 
gage. The Ist defendant contested it 
` until the 8th defendant who had purchas- 
ed the mortgage in execution of a decree 
obtained by him against Ist defendant came 
on the record and took up the defence. 

Various lines of defence were put for- 
ward butin this appeal I am concerned 
only with two, one of which has not been 
put forward until in this Court. The latter 
is that the mortgage-deed is inoperative 
in law as being a contract by the Ist de- 
fendant with himself; he being a member 
of the firm in whose favourit is executed. 
‘The other defence is that without an as- 
signment in writing of the mortgage the 
plaintiff has no title to sue, 

Beyond the above facts it is necessary 
to set outa few more which have been 
found by the lower Oourts which concur 
in their judgments. The following are of 
some importance, namely, first, that although 
the actual partners of the firm differed 
from time to time between 1911 and 1918, 
the firm remained the same (this is admit- 
ted by the lst defendant himsel? in his 
written statement), and secondly, that the 
settlement of accounts, by which evidently 
the lower Courts include also the distribu- 
tion of assets, wasin the presence of all 
the partners. Since the lst defendant has 
on this point never pleaded that he did 
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not consent to the mode of distribution and 
never went into the witness-box to deny it 
but contended himself with a general 
denial that there was any final settlemant 
of accounts atall, which has been found to 
be a false story, Itake it that. the Ist de- 
fendant at the final settlement of accounts 
agreed to the mortgage-deed being handed 
over tothe plaintiff as his share of the 
profits due to him. On these facts the two 
points of law arise noted above which have 
been argued before me, | 

I shall take up first the point with which 
the lower Courts have dealt; 
namely, the maintainability of the suit 
although the plaintiff has not obtained any 
formal deed of assignment. The mortgage, 
Ez. Eis in the names of the 2nd defendant, 
plaintifi's father, 5th defendant and Co., 
and lst defendant has inifact admitted 
that it wasin favour of the suit firm. So 
the point merely is, when a firm dissolves 
and distributes its assets one of whichis 
a mortgage in its favour and that is allot- 
ted by general consent to one of the part- 
ners, is it necessary before he can sus upon 
it that heshould havea deed of assign- 
ment from all the partners? The answer 
given by both the lower Courts is that an 
assignment is not necessary, because all 
the partners who are on the record have re- 


-mained ex parte and do not challenge the 


plaintiff's right to sue, even the lst defend- 
ant, one of them, who originally contested 
the suit having withdrawn his defence, On 
this point appellant relies strongly on 6. 13U 
of the Transfer of Pruperty Actand a ruliog 
on the Orizinal Sideofthis Oourtreported as 
Raman Chetty v. Nagarathna Naicker (1), a 
case of a promissory note in favour ofa firm 
of two partners, wherein it was held that 
one partner cannot sue in his own name 
without a written assigament by those who 
were partners at the time when the obliga- 
tion was contracted. It has to be noted 
that in that case the promisor was not one 
of the partners ofthe firm, but a stranger. 
In Chandana Vencatadri v. Majati Lakshmi- 
narasimha Row (2) it has been held that 
when a promissory note executed in favour 
of the manager of ajoint family fell on 
partition to another member, the latter can 
sue on it without an assignment, The 
learned Judges in that case relied upons. 
137 of the Transfer of Property Act, which 
removes negotiable instruments from the 
operation of s. 130, but they were prepared, 

(1) 15 Ind. Oas. 380; 11 M. L. T. 246 l 


2 + 
2) 8 Ind. Cas. 33; (1910) M. W. N. 624; 8 M.L. T, 
449; 21 M, L. J. 80, | 
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if necessary, to hold that a written partition 
list was sufficient assignment in writing of 
the promissory note. Section 130 does not 
apply to mortgages which are not action- 
able claims. Sse Perumal Ammal v. Perumal 
Naicker (3). The analogy ofthe jointfamily. 
partition on which the respondent relies, 
may, I think, be called in aid in the pre- 
sent case where the mortgagor is also one 
of the mortgageses, and, therefore, any 
formal deed of assignment would have to 
be executed by himself as well as by the 
other mortgagees. Nocase directly in point 
has been cited at the Bar. That in Peru- 
mal Ammal v. Perumal Naicker (3) is a case 
where the mortgagor was a stranger and 
not alao one ofthe mortgagees. When, as 
in this case, allthe parties to the document 
are on record and none challenges the 
plaintiff's right tosue on the document 
for himself and it is found that all agreed 
to the mortgage right being allotted to 
the plaintiff as hisshare of the assets, I am 
not prepared in second appeal, as the law 
stands at present, to interfere with the 
concurrent decision of the lower Courts 
that a written assignment is unnecessary, 
Substantial if not formal, justice has at 
least been done. 

“The second point is whether the mort- 
gage debt is a valid debt at all inasmuch 
as one of the mortgagees is the same party 
as the mortgagor. The general argument 
for the appellant is based on. the broad 
proposition that a partner cannot give a 
mortgage in favour of his firm, since a 
party cannot contract with himselfto en- 
force a contract against himself; and that 
at its highest the mortgage cannot be sued 
on assuch and is nothing more than an 
account acknowledgment ofthe indebtedness 
by the mortgagor to the firm which cannot 
be independently sued upon but mast be 
merged in a general suit for accounts. The 
general questionas to when an action can 
be maintained between partners without 
taking ageneral account of the partner- 
ship ‘dealings and ‘transactions is 
answered by Lindley on Partnership (9th 
Edition at page 664) by saying that 
each case must depend upon its own 
circumstances and upon whether justice 
can really be done without ‘taking such an 
account. Even beforethe passing of the 
Judicature Actsone partner might sue an- 
other at law in respect of a matter which,’ 
though relating to the partnership busi- 
ness, was separate and distinct from all 


(3) 61 Ind. Oas, 461; (1921) M, W. N, 5; 40 ML. J, 
25; 13 L, W. 69; 44 M. 196, 
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other matters in question between the part- 
ners and could and ought te be determined 
without goinginto the partnership account. 
Now where the accounts of the partnership 
had actually been settled between the part- 
ners and the partners have agreed, that for 
his share of the profits one of them should 
take and hold the mortgage given by another, 
I cannot sea any reason why the mortgage 


‘should not be enforced, The partners have 


in effect agreed that this mortgage obliga- 
tion shouldbs regarded in future as a 
separate and distinct transaction from the 
partnership business and the mortgagor- 
partner himself has at the settlement 
agreed that the mortgageshould be sepa- 
rately enforced. The case bas to be looked 
at more from the point of view of equity 
than of strict law, and I am satisfied that 
it isnota case in which the mortgagor 
partner should be allowed on a purely 
technical legal point to escape the conse- 
quences of his own voluntary action. Thera 
is no difficulty whateverin now enforcing 
this item as an item separate from the 
partnership business and I see no good 
reason why that should not be allowed. 
The same principle has been adopted in 
this Court in Karri Venkatareddi v, Kollu 
Narasayya (4). Sas also the statement of 
the general law in Ramaswami Pillai v. 
Muthu Karuppan Chetty (5) and Jackson v. 
Stepherd (6). 

It was argued that the mortgage-debt 
cannot representa real debt at the time of 
its execution unless accounts had been 
taken atthat time, which is not the case. 
But there is nothing inlaw to prevent a 
partner borrowing from his firm and being 
in the position of a debtor to his firm really, 
of course, to his co-partners. I can see no 
reason forregarding the mortgage-debt as 
not areal debt at thetimeof its being in- 
curred. There mey have been money of 
the firm due to the mortgagor atthe time 
but on the other hand he had supplied no 
capital to the firm and had borrowed a defi- 
nite sumfrom the firm and owned that 
sum toit as a real debt. I, therefore, see 
no reason tohold that the mortgage does 
not represent a real separate obligation, 
The English cases relied on this point by 
the appgllant, Boyce v. Edbrooke (7) and 


(4) 1 Ind. Oas. 384; 32 M. 76; 19 M. L. J. 10; 4 af L. 
T. 456, 

(5) 88 Ind. Oas. 153; (1925) M. W. N. 497; 48 M. L. J, 
444: A. L R. 1925 Mad. 137. 

(6) (1834) 149 E. R. 800;2 ©. & M. 361; 4 Tyr. 330; 3 
L. J. Ex. 95 


. J. Ex. 95. 
(7) (1903) 1 Oh, 836; 72 L. J. Oh. 547; 51 W, R. 424; 
88 L, T. 344, | 
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Napier v. Williams (8) ware casas of cove- 
nants of lease held void because the lessor 
and lesse were’the same. Such leases do 
not appear to me to beon the same footing 
as a partnership mortgage-debt, 


It could, of course, quite well bethat the 
actual amount, if any, due on the mortgage 
could not be ascertained until and unless 
accounts had been taken but when, as in 
this case the accounts had been taken and 
it is agreed by the partners that the mort- 
gage obligation is still outstanding, I 
fail to see why an action cannot lie upon it. 
It was never the lst defendant's case in 
the lower Courts that no rights passed 
under the mortgage. His case was—see 
paragraph 11 of the written statement—that 
he had ashare himself in the rights which 
passed by it. That claim, of course, was put 
an end to by the final settlement to whic 
he wasa party. The matter may betested, 
I think, by considering whether any other 
form of action is open to the plaintiff. He 
cannot sue for accounts because accounts 
‘had already been taken and settled. The 
case quoted by the appellant, De Tastet v, 
Shaw (9), seems to be no authority for hold- 
ing that if accounts had been settled a 
partner hasno remedy at law to enforce the 
manner of settlement agreed upon. 


J, therefore, hold that the suit mortgage 
is a legal foundation for the suit and that 
the lst defendant is liable under it, As 
pointed out by the lower Appellate Oourt 
8th defendant, the present appellant, 
bought the lst defendant's property subject 
to the mortgage. 

On neither ground then dol see any 
reason to interfere with the decision of the 
lower Appellate Court and I dismiss this 
appeal with costs to ist respondent. 

. Note: Leave to appeal is granted. 


Vv. N. V. Appeal dismissed. 


E (1911) 1 Ch. 361; 80 L, J. Ch. 298; 104 L. T. 380; 
8. J. 235. 

ro) (1818) 106 E. R. 244; 1 B. & Ald. 664; 149 R. R. 
127, 
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MADRAS HIGH COURT. 
OriminaL Revision Uase No. 471 oF 1928, 
(Oriminau Revision Petition No 383. - 
oF 1928.) 

September 20, 1928, 

Present :—Mr. Justice Reilly. 

In re RAMALINGA ODAYAR—<Aceotszp— 
PETITIONER. 

Criminal Procedure Code (Act V of 1898), ss. 228, 
231—Alteration’ of charge not affecting accused's 
defence—-Right of accused to recall prosecution wit- 
nesses—S, 231, applicability of, to cases to which 

S. 228 applies. 

Under s. 231 of the Oode of Oriminal Procedure 
the accused has the right to recall prosecution wit- 
nesses after the alteration of the charge even if that 
alteration could not affect his defence, and the 
Magistrate has no discretion in the matter. The 
provisions of: the said: section are not inapplicable to 
cases to which s. 228 applies. 


Petition, under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise an order 
of the Oourt of the Additional District 
Magistrate, Tanjore, dated the 26th May, 
1928, and passed -in Oalendar. Case No. 
10 of 1928. 


Messrs, V. L. Ethiraj, K. S: Desikan 
and M. Ranganatha Sastri, for the Peti- 
tioner, 

The Publie Prosecutor, for the Crown. 


ORDER.—I do not. agree with the 
Additional District Magistrate that the 
provisions ofs, 231 of the Code of Oriminal 
Procedure are inapplicable to cases to which 
8. 22. applies. Under s. 23l of the Oode 
of Oriminal Procedure the accused had 
the right. to recall prosecution witnesses 
after the alteration of thecharge even if 
that alteration could not’ affect his de- 
fence, as the Magistrate supposes, and the 
Magistrate had no discretion in the matter, 

- The witnesses whom the accused wishes 
to re-call will be re-called. 


VN . Case remanded, _ 
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PATNA HIGH COURT. 
APPEAL FROM Oatainat Orpsr No, 28 
or 1927. 

April ly, 1928. 

Present :—Mr. Justice Kulwant Sahay 
and Mr. Justice Macpherson, 
HAZARIARM—APPELLANT 

7 versus 
KEDAR NATH MARWARI—RRSPONDENT, 

Civil Procedure Code (Act V of 1908), s. 64, O. XXT, 
rr, 16, 53—Decree for money—Attachment—Transfer 
of decree pending attachment—Transferee's right to 
apply for execution—Judgment-debtor's right to 
object, 

The transferee of a decree for money is entitled to 
have his name substituted in place of the trans- 
feror and to apply for execution under O. XXI, 
r. 16, Oivil Procedure Oode,even though the trans- 
fer is made during the subsistence of an attach- 
ment of the decree inasmuch asthe transfer of sucha 


decree during attachment is not entirely invalid. [p. 


674, col. 2.] 
| The effect of the attachment of a decree for the 
payment of money is especially provided for in 
O. XXI, r. 53, Civil Procedure Code and the general 
provisions of s. 64 do not apply. (p. 675, col. 1.) 
Under s. 64, Civil Procedure Code, it is only the 
persons who have claims enforceable under the 
attachment who can take objection that a transfer 
pending an attachment is void. [ibid.] 
Appeal from an order of the Subordi- 
ee Judge, Godda, dated the 17th January, 


. Mr, Hasan Imam (with him Messrs. 
L. K. Jha and E. P, Sukul), for the Ap- 
pellants. 

Mr. C.C. Das (with him Messrs. Jagan- 
nath Prasad and G, N. Mukherjee), for 
the Respondents. 


JUDGMENT. 

Kulwant Sahay, J.—On the 15th 
January, 1924, a decrees for mesne profits 
was passed by the High Court in favour 
of Jai Kisen Baram and Parmanand Baram 
for self and as guardian of Pratap Baram 
against Teja Bibi, Nope Chand Marwari 
and Kedarnath. On the 12th November, 
1925, the appellants before us, Hazariram 
and Bilas Ram, took a transfer of the 
decree from the Barams and from one 
Sashi Bhusan, who was a trustees of the 
estate of the Barams., Before this trans- 
fer, however, the mesne profits decree 
had been attached in execution of two 
decrees against the Barams. The first attach- 
ment was on the 25th April, 1924, in 
Execution Oase No. 13 0f 1924 in which 
one Lakhi Prashad Dhandhania was the 
*decree-holder and the Barams were the 
judgment-debtors. The second attachment 
was on the $th August, 1924, ia Execu- 
tion Case No. 17 of 192% in which one 
Shivadutt Ram Marwari was the decree- 
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holder and the Barams were the judg- 
ment-debtors. The transferees of the de- 
cree made an application’ before the Sub- 
ordinate Judge under the provisions of 
O. XXI, r. 16, of the Code for execution 
of the decree, The transferors who were 
the original decree-holders, namely, the 
Barams, as well as the judgment-debtors 
were made parties and notice of the ap- 
plication was given to all of them. The 
Barams appeared and ad.nitted the validity 
of the transfer, The judgment-debtors 
objected on various grounds. They chal- 
lenged the validity of the transfer on 
the ground that the transfer was a sham 
transaction intended to defraud creditors; 
that there was no legal necessity for the 
transfer and that the minor transferor 
was not benefited thereby; that the per- 
mission of the Subordinate Judge of Godda 
where originally the suit in which the 
decree was made was instituted was not 
taken, and that on this account the 
transfer was invalid; that the decree 
having been attached in Money Execution 
Cases Nos. 13 and 17 of 1924, the sub- 
sequent transfer was invalid; that one 
of the transferors, namely, Sasi Bhusan 
was not validly appointed as trustee; 
that it was a sham appointment and 
that he had no interest to transfer the 
decree ; that the Baramas had before the 
transfer to the appellants transferred certain 
interest in the decree to one Kamarud- 
din Mandal and others and they could 
not again transfer the same interest to 
the appellants. Before the case was taken 
up for hearing the attaching creditors 
Sheodatt Marwari and Lakhi Prasad Dhan- 
dhania filed two petitions on the 18th 
September, 1926, in which they referred 
to the fact of the attachment and prayed 
that the execution proceedings may ba 
stayed until realisation of their money in 
full. The learned Subordinate Judge by 
his order, dated the 18th September, 1926, 
directed that these two petitions will be 
disposed of along with the main con- 
tention of the judgment-debtors. The learn- 
ed Subordinate Judge considered the ob- 
jections raised by the judgment-debtors 
and disallowed all of them except the 
objection as regards the validity of the 
transfer on the ground of the prior attach- 
ment of the decree, He held that on 
account of the decree having been attached 
before the transfer, the transfer was in- 
valid and the transferees could not be 
substituted in place of the transferors 
and he accordingly rejected their applica- 


674 
tion under O. XXI, r. 16. The transferees 
have, therefore, come up in appeal to 
this Court. 

Before the Subordinate Judge it was 
contended on behalf- of the transferees 
that the two attachments of the decree 
were invalid. Mr. Hasan Imam has before 
us admitted that thé attachments were 
valid and the only question argued by 
him was as to the effect of the attach- 
ment. The law on the subject is con- 
tained in O. XXI, r. 53, of the Code of 
Civil Procedure. Thedecree of the Barams 
which was attached was a decree for the pay- 
mentof money and O. XXI, r.53, providesthe 
mode of attachment of a decreeforthe pay- 
ment of money. Olause (b) of sub-r. (1) of 
r. 53 prescribes the mode in which 
attachment should be made of a decree 
for payment of money passed by a QOourt 
other than the one which passed the decree 
which is sought to be executed, It says 
that the attachment should be made by 
a notice to the Oourt which passed the 
decree sought to be attached by the Court 
which passed the decree sought to be 
executed requesting the former Court to 
stay the execution of the decree unless and 
until (i) the Court which passed the decree 
sought to be executed cancels the notice, 
or (ti) the holder of the decree sought to 
be executed or his judgment-debtor applies 
to the Oourt receiving such notice to 
execute his own decree. 
r. 53 then prescribes what the Court 
which receives the application referred to 
in sub-head (ii) of cl. (b) of sub-r. 
(1) is to do. It has to proceed to execute 
the attached decree on the application of 
the creditor who has attached the decree or 
his judgment debtor and to apply the net 
proceeds in satisfaction of the decree sought 
to be executed. Subr. (6) of r. 53 then 
provides that on the application of a holder 
of a decree sought to be executed by the 
attachment of another decree, the Court 
making an order of attachment under this 
rule shall give notice of such order to the 
judgment-debtor bound by the decree 
attached; and no payment or adjustment 
of the attached decree made by the judg- 
ment-debtor in contravention of such order 
afterreceipt of notice thereof,either through 
the Court or otherwise, shall be recog- 
nized by any Court so long as the attach- 
ment remains in force. 

It will be noticed that there is no pro- 
vision in subr. (1) or (2) or (6) which 
prohibits the holder of a decree for pay- 
ment of money from transferring the decree 
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attached. It only provides that the execu- 
tion of the attached decree shall be stayed 
unless and until the attachment is cancelled 
or the holder of the decree sought to be 
executed or the holder of the decree sought 
to be attached applies to the Oourt recelv- 
ing the notice to execute his own décree 
and, further, the judgment-debtor, if a 
notice is served upon him, is prevented 
from making payment of the money under 
the decree to the decree-holder either 
through the Court or otherwise, and if such 
payment is made, it will not be recognized 
by any Court so long us the attachment 


. remains in force. In contradistinction to 


these terms we have got the provisions of 
sub-r. (4) ofr. 53 which prevides that 
where the property to be attached in the 
execution of a decree is a decree other than 
a decree of the nature referred to in sub- 
r. (1), namely, a decree for the payment 
of money, then the attachment shall be 
made by a notice by the Court which pass- 
ed the decree sought to be executed to the 
holder of the decree sought to be attached 
prohibiting him from transferring or charg- 
ing the same in any way. Here there 1s a 
distinct provision for prohibiting a trans- 
fer of the decree other than a decree for 
the payment of money. There is no such 
prohibition in the case of a decree for the 
payment of money. It is thus clear that 
the fact of the attachment of the decree 
of the Barams did not in any way’ affect 
the right of the appellants and the transfer 
made to the appellants was in no way 
affected on account of the attachment of 


the decree. The learned Subordinate Judge. 


seems to be of the opinion that the mere 
fact of the attachment of the decree had 
the effect of prohibiting the transfer of the 
decree and a transfer during the subsist- 
ence of the attachment was invalid. In 
this he is clearly wrong. I am of opinion 
that the transfer was a valid transfer and 
the appellants acquired a good title by the 


transfer. They are, therefore, entitled to 


have their names substituted in place of 
the assignors and to apply for execution 
under O. XXI, r. 16, ofthe Code. . | 

Mr, O. ©. Das on behalf of 


judgment-debtors has, however, argued 
that the attaching creditors, namely, 
Sheodat Marwari and Lakhi Prasad. 


Dhandhania are necessary parties to this 
appeal and the appeal cannot proceed in 
their absence. The answer to this objection 
is that they were not parties to the 
proceedings in the Court below. ‘They 
merely put in two applications on the date 


the - 
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of the hearing fixed by the Subordinate 
Judge and the Subordinate Judge directed 
that their objections would be considered 
along with the main contention of the 
judgment-debtors, but they were never 
made parties to the execution proceedings. 
The objection as regards the invalidity of 
the transfer to the appellants was not taken 
by the attaching creditors. They only 
` stated the fact of the attachment and 
prayed that execution might be stayed so 
long as their money had not been paid in 
full. Mr. O. O. Das refers to s.64 of the Code 
of Civil Procedure, This section provides 
that wherean attachment has been made, 
any private transfer or delivery of the 
property attached or of any interest therein 
andany payment to the judgment-debtor 
of any debt, dividend or other monies 
contrary tosuchattachment, shall be void as 
against all claims enforceable under the 
attachment, Under the provisions of this 
section it is only the parsons, who have 
claims enforceable under the attachment, 
who can take objection that the transfer 
was void. Mr. O. O. Das admits that the 
objection as regards the invalidity of the 
transfer on the ground of the prior 
attachment is not available to him. If 
that isso, then the objection takea by 
the judgment-debtors in the Oourt 
below was an objection which was not 
available to them and need not have 
been considered. The effectof the attach- 
ment of a decree for the payment of money 
is especially provided for inO. XXI, r. 53 
and the general provisions of s. 64 do not 
apply. 

Mr. O. ©. Das next contends that the 
transfer to the appollant was a fraudulent 
transfer without consideration, His argu- 
ment comes to this that the present 
appellants are mere benamidars for the 
Barams, If thatis so, then there can be 
no Objection to the present application 
under O. XXI, r. 16, being entertained 
inasmuch as the assigoors, namely, the 
Barams were also parties and they expressed 
_their assent to the application of the 
purchasers being entertained, A benamidar 
has aright to maintain an action on behalf 
of the beneficiaries. In this case if the 
transfer to the present appellants be 
considered to be a benami 
which, however, there is very little evidence, 
„then the Barams being parties to the 
present application, there can ba no 

objection to the appliction being enter- 
tained. 


The result is that the order of the 
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Subordinate Judge, in so faras it declares 
the transfer in favour of the appellants to 
be an invalid transfer? owing to the 
previous attachment, will be set aside and 
the Subordinate Judge will proceed to 
entertain the application under O. XXI, 
r. 16, of the Code. 

It is stated that the attaching creditors, 
namely, Sheodutta Ram Marwari and 
Lakhi Prasad Dhandhania have already 
taken out execution of this decree and a 
second execution at the instance of the 
transferees cannot proceed. Such an 
objection was not taken in the Court below 
and we are not in a position to express any 
opinion thereon. Mr, Hasan Imam expresses 
his willingness to pay off the decrees held. 
by Sheodutta Marwari and Lakhi Prasad 
Dhandhania. If he does so, then the 
attachment will be withdrawn and there 
will bə no objection whatsoever to the 
execution proceeding at the instance of the 
present transferees. However, it is not 
necessary for us to express any opinion on 
this point. 

The result is that the order of the 
Subordinate Judge is set aside and it is 
directed that the assignees be substituted in 
place of the original decree-holders, The 
appellants are entitled to their costa of 
this appeal as well as in the Court 
below. 

Macpherson, J.—I agree and I 
would add a few observations. The many 
headed objection of the respondents to the 
substitution of the appellants was in all 
respects groundless and nothing short of an 
abuse, Their object was to defer as 
long as possible execution of a decree on 
which no interest is payable, A Ovurt 
should be astute to prevent such mala fide 
delaying tactics from attaining any measure 
ofsuccess. Then if the respondents, thatis, 
thejudgment-debtors and the attaching dec-. 
ree-holders are, a3 is suggested, in league it 
is clearly open|to the Court toallowappesllants 
to execute the decras on terms; even terms 
will be unnecessary if the suggestion that 
the appellants pay off the decree of the 
attaching decree-holders is given effect to, 

A. Order set aside, 
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PATNA HIGH COURT. 
« ORIMINAL Revisron No. 146 or 1928, 
April 25, 1928. 

Present :—Sir Oourtney-Terrell,Kr., 
Ohief Justice, and Mr. Justice Adami. 
BHONDU DAS—Accussap—PETITIONER 

Versus . 
EMPEROR-— OPPOSiTE PARTY, 

Penal Code (Act XLV of 1860), ss. 84, 149, 826— 

Charge under ss. 826 and 149—Conviction under 
8s. 826 and 8h4—Legality of conviction—Principles 
relating to conviction on different charge—‘Common 
qntention’, ‘common object’, meanings of. 
.. The real test of whether a conviction can be 
upheld on a charge which was not expressly 
formulated is whether the facts which it was neces- 
gary to prove and on which evidence was given on 
the charge upon which the accused is actually tried 
are the same as the facts upon which he is to be 
gonvicted of the substantive offence. Ifthey are and 
if the accused is put to no disadvantage and would 
have had to adduce no further evidence then he 
may be rightly convicted of the substantive offence 
notwithstanding that the charge was originally 
framed under ss. 147, 148 or 149 and the prosecution 
has failed to prove an unlawful common object, 
Lp. 680, col. 2.] 

The view that s. 34, Penal Code, refers only tv the 
mere simultaneous doing in concert of identical 
criminal acts is erroneous. [p. 677, col. 2.] 

The words ‘common intention’ in s, 34 and ‘com- 
mon object’ in s. 149 of the Penal Code are not 
synonymous. The object of an assembly asa whole 
may not be the same as the intention which 
several persons may have when in pursuance of 
that intention they perform a criminal act and it 
may well be that the object of the assembly was 
lawful whereas the intention common to those of 
the assembly who jointly committed a criminal act 
was in itself criminal and the joint criminal act 
ae be equally imputed to all of them. [p. 677, col, 


The petitioners with some others were convicted 
by a Magistrate under s. 326 read with s. 149 of 
the Penal Code. The Sessions Judge found that the 
element of an unlawful common object in the 
assembly as a whole which is required to convict 
the accused persons unders, 326 read with s, 149 
was wanting, but asthe petitioners had the common 
intention to cause grievous hurt he convicted them 
under s. 326 read with s. 34, Penal Code, without 
framing a specific charge on those sections : 

: Held, that the conviction was not bad. [p. 678, col. 
2 


Barendra Kumar Ghose v. Emperor (1) and Govern- 
‘ment of Bengal v. Mahaddi (4), followed, 
` Panchu Das v. Emperor (2), distinguished. 
Reazuddi v. Emperor (8), regarded as overruled, 
‘Criminal revision against a decision of 
the Sessions Judge, Patna, dated the 31st 
January, 1928, modifying an order of the 
Deputy Magistrate, Behar, dated the 5th 
January, 1928. 
Mr. M. Yunus, for the Petitioner. KG 
Mr. Manohar Lal, (for Assistant Gcvern- 
ment Advocate), for the Opposite Party. 
JUDGMENT. 
Sourtney-Terrell, C. J.—This isa 
case which gives rise to a question of some 
considerable interest. Put quite shortly 
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the point is this:—The petitioners were 
convicted by the Magistrate under s. 326 
read with s. 149 of the Indian Penal Code. 
The Sessions Judge has acquitted the peti- 
tioners of any circumstance which could 
bring the case within s.149 and he has 
convicted the petitioner Bhondu Das under 
s. 326 read with s.34and the question 18 
whether in the absence of a specific charge 
in the original charge under those sections, 
ie petitioners have been rightly convict- 
ed. 

The circumstances out of which the case 
arose may be briefly stated as follows :— 
There are two contiguous plots of land 
owned respectively by the complainant and 
the petitioners and adjoining those two 
contiguous strips is a third plot the posses- 
sion of which has been the subject of 
dispute between the complainant and the 
petitioners but it has been found as a 
fact that the rightful possession of the 
disputed plot is in the petitioners, On 
the day of the occurrence in question the 
complainant and some of his party were 
engaged in sowing masuri on the disputed 
plot. The petitioner No. 1 Bhondu Das, 
accompanied by some 50 members of his 
party among whom were the other accused 
persons arrived upon the disputed plot 
with the object either of inducing the 
complainant to leave the plot or in the 
event of resistance to their persuasion 
driving them away by force. The petitioner 
and many of his party were armed with 
garasas and some ‘carried lathis. The 
petitioner addressed the complainant 
telling him not to plough the disputed 
plot which he (the petitioner) said belong- 
ed to him. The complainant claimed the 
field as his own and refused toleave. There- 
upon the petitioner ordered his party to 
assault the complainant. The petitioners 
party obeyed the order and the complainant 
and his party were subjected to blows, 
some with gurasas and some with lathis, In 
the end four injured men of the complain- 
ant's party lay on the field after which the 
petitioner and his party left. : 

The Magistrate found that the disputed 
plot was in the possession of the complain- 
ant and convicted the petitioner No, 1, 
Bhondu Das under s. 148 and s. 149 read 
with s. 326 of the Indian. Penal Oode and 
sentenced him to eighteen months’ rigorous 
imprisonment and under s. 106 ordered him 
to execute a bond and find sureties. He 
convicted the petitioners Nos. 2,3, 4, 5, 7, 
8,9 and 10 under s.326 read with s. 148 
and sentenced them to eighteen montha’ 
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rigorous imprisonment. The petitioner 
No.11 was convicted under s. 324 read 
with s. 148 and was sentenced to nine 
months’ rigorous imprisonment and peti- 
tioner No. 6 was convicted under s. 323 
read with s. 147 and sentenced to six 
` months’ rigorous imprisonment. 

The petitioners appealed to the Sessions 
Judge who found that the disputed land 
was in the possession of the petitioner 
No. 1 Bhondu Das and his party and 
held that the charges under ss. 147, 148 
and 149 must consequently fail as the 
assembly constituted by them had a lawful 
common object, that is to say the defence 
of their property. He, however, convicted 
the pstitioner No. 1, Bhondu Das under 
s. 326 read with s. 34 and expressed the 
view that his conduct went far beyond the 
right of private defence. He, however, 
cancelled the order to execute a bond and 
find sureties. The other petitioners sen- 
tenced by the Magistrate to eighteen 
months’ yregorous imprisonment were 
similarly convicted and their sentences 
maintained and the learned Sessions Judge 
allowed the appeal of two of the convicted 
persons on grouads which need not be 
mentioned here. 

As regards the petitioner No. 1, 
Bhondu Das, who has been convicted under 
s. 326 read with s. 34, Mr. Yunus has 
strongly argued that since he could not 
be convicted under s. 326 read with s. 149 
ib was equally clear that he could not be 
convicted under s. 326 read with s. 34, He 
argued that the words “ common intention” 
in s.34 had much the same meaning as 
the term “ common object” in s. 146 which 
is incorporated by implication in the word 
“rioting” in ss. 147 and 148 and is used 
again in s. 149 and since the Sessions 
Judge has held that the common object 
of the assembly was lawful and the words 
“common intention "in s8. 34 are synony- 
mous with “common object”. that the 
conviction under s. 326 read withs. 34 
cannot stand. The words “ common 
intention” in s. 34 have, however, not 
the same meaning as“ common object” 
in ss, 146 and 149. The object of an 
assembly as a whole may not be the same 
as the intention which several persons may 
have when in pursuance of that intention 
they perform a criminal act and it may 
well be that the object of the assembly 
was lawful whereas the intention common 
tothose of the assembly who jointly 
committed a criminal act was in itself 
criminal and the joint criminal act must 
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be equally imputed to all of them, In the 
case of Barendra Kumar Ghosh v. Emperor 
(1) Lord Sumner in delivering the judg- 
ment of the Privy Oouncil said this:— 
“ There is a difference between object and 
intention, for, though their object is 
common, the intentionsof the several 
members may differ and indeed may be 
similar only in respect that they are all 
unlawful, while the element of participa- 
tion in action, which is the leading feature 
of s. 34, is replaced ins. 149 by member- 
ship of the assembly atthe time of the 
committing of the offence. Both sections 
deal with combinations of persons, who 
become punishable as sharers in an offence. 
Thus they have acertain resemblance and 
may to some extent overlap, but s. 149 
cannot at any rate relegate s. 34 to the 
position of dealing only with joint action 
by the commission of identically similar 
criminal acts, a kind of case which is not 
in itself deserving of separate treatment 
at all.” Then at page 216* he says this:— 
“Tf 5.34 was deliberately reduced to the 
mere simultaneous doing -in concert of 
identical criminal acts, for which separate 
convictions forthe same offence could have 
been obtained, no small part of the cases 
which are brought by their circumstances 
within participation and joint commission 
would be omitted from the Code altogether.” 
I may pause here to say that it is that 
view that s. 34 referred only to the mere 
simultaneous doing in concert of identical 
criminal acts which prevailed until the 
decision of Lord Sumner in this case. 
Lord Sumner then went on to say: “If 
the appellant’s argument were to be 
adopted, the Oode, during its early years, 
before the words ‘in furtherance of the 
common intention of all’ were added 
tos. 34, really enacted that each person 
is :liable criminally for what he does 
himself, as if he had done itby himself, 
even though others did something at the 
same time as he did. This actually 
negatives participation altogether and the 
amendment was needless, for the original 
words expressed all that the appellant 
contends that the amended section expres- 
ses. One joint transaction by several is 
merely resolved into separate several actions, 
and the’actor in each answers for himself, 

(1) 85 Ind. Oas. 47; 52 O. 197; 52 I. A. 40; 29 C, W, 
N, 181; A.I. R. 1925 P.C. 1; (1925) M. W. N. 26; 
L. R.6 A. (P.C.)1; 26 P, L. _R.50; 27 Bom. L. R. 
148; 6 P. L. T. 169; 23 A. L. J. 314; 410, L. J. 240; 
48 M. L. J. 543; 1 O. W.N, 935; 3 Pat, L.R, 10r; 
26 Or. L. J. 431 (P. O}. 


*Page of 92 O.—(Hd], 
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no less and no more than if the other actors 
had not been there. This got rid of ques- 
tions about’ principals in the first or the 
second degree by ignoring them, and the 
object of the framers of the Code ` was 
attained. In truth, however, the amending 
words introduced, as an essential part of 
the section, the element of a common 
intention prescribing the conditions under 
which each might be criminally liable when 
there are several actors. Instead of enacting 
in effect that participation as such might be 
ignored, which is what the argument amo- 
unts to, the amended section said that, if 
there was action in furtherance of a common 
intention, the individual came under a 
special liability thereby, a change altoge- 

ther repugnant to thesuggested view of the 
‘original section. Really the amendment 
‘isan améndment, in any true sense of the 
word, only if the original object was to 
‘punish participants by making one man 
‘answerable for whatanother does, provided 
what is done is done in furtherance of a 
-common intention, andif the amendment 
then defines more precisely the conditions 
under which this vicarious or collective 
liability arises. In other words ‘a criminal 
act’ means that unity of criminal behaviour, 
which results in something, for which an 
individual would be ‘punishable, if it were 
all done by himself alone, that is, in‘a 
‘criminal offence.” 


Mr. Yunus further referred to the case 
of Panchu Dasv. Emperor (2). In that 
case four persons accused under s. 325 
read with s. 149 were acquitted of an 
offence which could bring s. 149 into oper- 
ation and it was held that they could not be 
convicted of the substantive offence inas- 
much asthere had been no separate charge 
of the substantive offence in the Sessions 
Court under s.325 and a re-trial was directed. 
The learned Judges on this point said :— 
“ The offences with which the accused were 
charged were rioting and culpable homi- 
cide and causing grievous hurt not by 
themselves but through ‘others by virtue of 
s. 149 of the Indian Penal Code. If 
the evidence recorded by the Committing 
Magistrate showed that the accused or any 
of them inflicted hurt or grievous hurt with 
their own hands, or abetted by instigation 
or conspiracy the infliction of such hurt, 
additional counts of charge for those 
offences should have been added in the 
Sessions Court. But since the charge, 


_ (2) 34 O. 698; 11 ©, W. N, 666; 5 Or, L. J, 427, 
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which the Sessions Judge himself says was 
drawn up in a confused manner, was not 
amended before or during trial, the accused 
could be convicted only of the offences 
charged or any other offences covered by 
the offences charged under the provisions , 
of ss. 236, 237 and 238 of the Criminal 
Procedure Code, We donot think that under 
any reasonable construction of those sections | 
it can be said that the offences of causing 
grievous hurt is minor to, or included in, a 
charge unders. 325 read with s. 149 of the 
Indian Penal Code. On this ground, there- 
fore, as well as on the other legal grounds 
noted above, we must hold that the convic- 
tion of the appellants cannot be sustained.” 
An examintion of the facts of that case as 
reported shows that the deceased had 
visited a brothel and met with injuries 
there from which he died some days later. 
His dying declaration which was held by 
the Court to have been improperly admitted 
stated that he had been severely beaten by 
the accused four persons. There was no 
evidence ofa common intention nor any evi- 
dence of the part played by any of the accus- 
ed persons, nor of the part played by all of 
them in concert if there was any concert and 
in the light of those facts it was rightly 
held that there was no evidence to justify 
a conviction under s. 352 for the substan- 
tive offence. In the case before us, how- 
ever, another set of circumstances exists. 
The evidence which was given under the 
charge based upon s. 326 read with s. 149: 
is directly relevant to the issues under 
s. 326 read with s. 34. Ithas been proved 
that the accused Bhondu Das being pre- 
sent and armed with a deadly weapon gave 
anorder to other persons armed with 
deadly weapons to assault the complainant. 
It is true that there is missing the element 
ofan unlawful common object in the as- 
sembly as a whole which would be requir- 
ed to convict the accused ` persons under 
s. 326 read with s. 149 but the accused 
formed an assembly within a wider assem- 
bly which smaller assembly had a common 
intention to cause grievous hurt and the 
complainant suffered injury at their hands. 
Allthe necessary ingredients for a convic- 
tion unders. 326 read with s. 34 were 
present before the Magistrate and the 
Sessions Judge to support the charge 
under s. 326 read with s., 149 though the: 
further ingredients of an unlawful object 
commonto theassembly as a whole. was 
wanting. In our opinion the decision in 
Panchu Das v. Emperor (2) which was a 
decision earlier than the decision of the: . 
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Privy Oouncil in the case of Barendra 
Kumar Ghose v. Emperor (1) was a decision 
upon thefacts and at most could only be held 
to apply to circumstances where the sub- 
stantive chargecould only be supported 
upon evidence not adduced at the trial on 
“ a charge based on a combination of the 
substantive section with s.149 and the 
accused were consequently prejudiced. If 
it wentfurther the decision was plainly 
obiter and we decline to follow it. 


In the case of Reazuddi v. Emperor (3) 
which was decided in 1911 (also before 
the decision of the Privy Council) if was 
held that a charge under s. 325 read with 
s, 149 would not support a conviction under 
s. 325 read with s. 34, ln that case the ap- 
pellants were convicted unders. 147 and 
under s. 325 read with s. 149. The Sessions 
Judge on appeal set aside the conviction 
unders. 147 and altered the conviction under 
s. 325 read with s. 149 to one under s. 325 
read withs. 34. The High Oourt sent the 
case back for re-trial and said. “We are 
clearly ofopinion that this Rule must be 
mads absolute and a re-trial ordered upon 
the ground on which it was issued. When 
a Oourt draws up a charge under s. 325 
read with s.:149, it clearly intimates to 
the accused persons that they did not cause 
grievous hurt to anybody themselves, but 
that they are guilty by implication of such 
offence,inasmuch as somebody else, in 
prosecution of the common object of the 
riot in which they were engaged did cause 
such grievous hurt.. Now when these persons 
are acquitted of rioting, obviously, all the 
offences which they are said to have com- 
mitted by implication disappear, and the 
defence cannot be called upon to answer 
to the specific act of causing grievous hurt 
merely because it may have appeared in 
the evidence; for the Court having already 
declared by its charge that they did not 
commit a specific act and not having given 
effect tothe evidence for the-.prosecution 
by framing a fresh charge, the defence 
would not be justified in wasting the time 
of the Oourt in defending themselves on a 
charge which had never been brought 
against them, This will be perfectly clear 
if the offence disclosed by the evidence 
was the heinous one of murder and the 
Court framed no charge of murder, but 
went on with the charge of rioting. Obvious- 

ely in that case the accused could not be 
called uponto defend themselves on the 


Bae 15 Ind. Cas, 646; 16 C. W. N, 1077; 13 Or. L, J. 
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charge of murder, for it is only in the 
Sessions Court that the said charge canbe 
tried. The Magistrate appeals to the pro- 
visions of s. 34; buts. 34 can only come 
into operation when there is a substantive 
charge of causing grievous hurt.” Now 
follows an important passage in the judg- 
ment which shows why inmy view the 
judgment must be considered to be over- 
ruled by the decision of the Privy Council. 
—“The considerations which govern as, 34 
are entirely different and in many respects 
the opposite of those which govern s, 149, 
and it is now settled law that when a per- 
son is charged by implication under s. 149 
he cannot be convicted of the substantive 
offence.” 5 
The reasoning of the decision (entirely 
dispelled by Lord Sumner) was based on 
the view thats. 34 necessarily involved 
specific acts or a group of specfic acts of a 
similar character which .brought about the 
wounding or killing of the persons injured. 
At that time the Court did not understand 
the real meaning of s. 34 and the whole 
basis of the decision has been destroyed 
by the judgment of Lord Sumner, Be- 
fore that judgment it was believed that 
s. 34 only covered a group of acts of a 
similar character which contributed to a 
common result but this view has now 
been dispelled and it follows that the same 
act on the part of Bhondu Das alleged in 
the charge and the ¢evidence in this case 
in support of s,326 read with 149 would 
also support acharge under s, 326 read 
with s. 34. By way of illustration we may 
ask whether in [the case decided in the 
Privy Council the accused would have been 
better off if in addition to having been pre- 
sent and armed with a pistol he had 
shouted to the man who actually fired the 
fatal shot “kill him” or “shoot him”. It is 
obvious that Bin such circumstances the 
accused would have been no better off and 
that s. 34 would still have been rightly 
applied by the Privy Oouncil. Finally we 
are supported in this view by the reason- 
ing in the case of Government of Bengal 
v. Mahaddi (4) which was decided on the 
combined ss. 325 and 149. The learned 
Judges there said:—‘In our opinion, under 
the terms of s. 457 of the Code of Oriminal 
Procedure, it was competent tothe Jury to 
return a verdict of guilty only under s, 325, 
Penal Code, although that offence did not 
form the subject of a separate charge, but 
was entered in a charge coupled with 


(4) 5 0. 871 at p. 873. 
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B. 149, Penal Code. Section 457 of the 
Code of Criminal Procedure enables a 
verdict to be given on some of the facts 
which are a component part of the original 
charge, provided that those facts constitute 
a minor offence.” This dealing with the 
question of a minoroffence isnot really 
relevant to this case. They then goon: 
“Thus in the present case the prisoners 
were not charged themselves with having 
caused the grievous hurt, but were charged 
with being members of an unlawful as- 
sembly, some of the members of which, in 
prosecution ofits common object, caused 
that grievous hurt, The verdict of the 
Jury was, as we understand it, that there 
was no assembly, but that the grievous, 
hurt was nevertheless caused by these 
two prisoners. Section 263 requires that 
‘The Jury shall return a verdict on all the 
charges on which the accused is tried.” 
The requirements of the law are satisfied 
if, in returning their verdict, a Jury acting 
under s. 457, returns a verdict of convic- 
tion of a minor offence . forming part of 
one of the charges.” The point, however, 
about the minor offence is not that for 
which Iwas citing the case. Further in 
the case of Abhiram Cha v. King-Eimperor 
(5) the report of which is very short dealt 
specifically with the case of Panchu Das v. 
Emperor (2). The headnote is “charge of 
offence under s. 326 read withs, 149 of the 
Indian Penal Code” which are the very 
sections with which we are here dealing, 
Their Lordships observed:— 


“Tt is argued,on theauthority of Panchu 
Das v. Emperor (2) that the petitioner, 
Babu Misra, should not have been con- 
victed under s. 326 when that charge had 
reference tos. 149 of the Indian Penal 
Qode. We have examinad the case cited, 
as also the case of Ram Sarup Raiv. 
Emperor (6) on which it is founded. Each 
case must be decided on ifs own facts, 
and we are not here restricted by considera- 
tions which might apply if the petitioners 
had been tried by Jury. The petitioner, 
Babu Misra, committed anjoffence independ- 
ently. He wounded Kapleswar Jha and 
though it was sought to implicate him in 
reliance ons. 149, the finding is that he 
was the actual assailant of Kapleswar Jha, 
In this sense the offence under s. 326 was 
included in the constructive offence under 
8. 326 read with s. 149 of the Code." That 
is the extent of the report and in our 


(5) 15 0. W. N, 
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interpretation placed upon s. 34 by the 
Privy Council, bring this case within that 
authority. There isalso the case of Reg. 
v. Ramjirao Jivbaji Rao (T) which is of 
some help tous because it is based upon 
parity of reasoning. That part ofe the 
headnote which is material is as follows: 
—‘ Where a person was charged by an 
Assistant Sessions Judge with (1) attempt- 
ing to commit criminal breach of trust 
as a public servant; (2) framing as a 
public servant an incorrect document to 
cause an injury, (3) framing as such 
public servant an incorrect document to 
save a person from punishment, and was 
acquitted on the ground that he was not a 
public servant, though the Judge found 
that he had framed the document with a 
fraudulent intent. The High Court held that 
the Judge ought to have convicted him of 
attempting to cheat under ss. 455, 456 of the 
Code of Criminal Procedure; and, as the 
facts which he would have had to meet on 
that charge were the same as he had to 
meet on the charge of criminal breach of 
trust, allowed the objection urged at the 
hearing though not distinctly taken in 
their appeal by the Government, and 
ordered a re-trial of the accused." These 
cases illustrate the real test of whether 
a conviction can be upheld upon a charge 
which was not expressly formulated, 1, e., 
whether the facts which it was necessary 
to prove and on which evidence was 
given on the charge upon which the 
accused is actually tried are the same 
ag the facts upon which he is to be 
convicted of the substantive offence. If 
they are, and if the accnsed is put to 
no disadvantage and would have had. to 
adduce no further evidencethen he may 
be rightly convicted of the substantive 
offences notwithstanding that the charge 
was originally framed under ss. 147, 148 
or 149. In our opinion, therefore, the 
view of the Sessions Judge was right. 


It was contended, though hardly seriously, 
that the petitioner and his party were 
doing no more than making use of their 
right of private defence against would- 
be dispossessors. This contention we reject. 
Deadly weapons such as garasas are in 
no circumstances necessary for the eviction 
of unarmed trespassers. When a man 
himself armed with a deadly weapon 
addresses others similarly armed and calls 
upon them to assault a third party the 


(1)12B.H.0. R.L 
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irresistible implication of his incitement 


_is that they are to make use of their 


weapons. It was, therefore, clear, and 
the evidence fully supports the conclusion, 
that the petitioner was inciting his co- 
accused not merely to perform the usual 
operations of self-defence but to inflict 
grievous injury upon the complainani’s 
party. The petitioner was present when 
the offence abetted by him was com- 
mitted and is punishable as though he 
had himself committed the offence, and 
this brings the case clearly within s, 34. 
The sentences imposed are not, in our 
opinion, too severe. The offence was com- 
mitted not in detending the petitioners 
from attack but in asserting their right 
against others who, hewever, wrongly and 
unlawfully, were in physical and peaceful 
possession of the land whose lawful pos- 
session appears to be vested in the peti- 
tioners, In other words the petitioners 
were theaggressors and it must be known 
that the use of deadly weapons by ag- 
gressors cannot be justified cn any ground 
of legal right. The convictions will be 
upheld and the sentences will stand. 
Adami, J.—I agree. 
A. < Convictions upheld. 


PATNA HIGH COURT. 
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oF 1925 AND No. 25 or 192s. 
June 22, 1928. 
Present :—Mr. Justice Ross and 

Mr. Justice Fazl Ali, 

Raja BALDEO DAS BIRLA AND OTHERB— 
Derenpants—APPELLANTS 
VETSUS 
LAL NILMANI NATH SAHI DEO 
AND OTHERS—PLAINTIFFS—RESPON DENTS. 
Chota Nagpur Tenancy Act (VI of 1908), ss. 185, 

190, 212, 218, 214—-Sale of tenure—Suit by khorposh- 
dars to set aside sale—Jurisdiction of Civil Court— 
Limitation—Limitation Act (IX of 1908), Sch I, 
Art. 12, applicability of—Hxecution after one year 
—Necessity of notice to judgment-debtor—Omission to 
give notice, effect of—Adjournment of sale—Omission 
to issue fresh proclamation—Error as to decree 
amount, validity of sale—Sale of holding—Omission to 
give list of all villages, effect of. 

„Persons who are interested only in some of the 
villages of a tenure are not owners and cannot apply 
tb set aside a sale of the tenure under s. 213 of the 
Chota Nagpur Tenancy Act, but they are persons ‘who 
elaim an interest therein’ and.as such entitled to 
apply under s. 212 of the Act, and cannot, therefore, 
institute a suit to set aside a rent sale of the. 
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tenure, under s. 214 of the said Act in the absence 
of fraud or want of jurisdiction. [p. 682, col. 2.] 

Article 12 of Sch. I of the Limitation Act is 
atplicable to a suit by akhorposhdar to set aside 
a revenue sale of the tenure, inasmuch as the sale 
would be operative as against the plaintiffs, even 
though itis liable to be set aside for fraud or want 
of jurisdiction [p. 683, col. 2.] 

Where execution of a decree for rent under the 
Chota Nagpur Tenancy Act is issued more than one 
year after the date ofthe decree or after the date 
of the previous application for execution, notice 
under s. 190 of the Act is necessary to give the 
Court jurisdiction to sell the property. [p. 685, col. 
1 


The omission to issue a fresh proclamation, on the 
adjournment of arent sale, is only an irregularity 
and will not affect the jurisdiction of the Court to 
sell. [p. 686, col. 2.] 

An auction sale cannot be avoided merely because 
the amount of the decree shown in the proclamation 


for sale was not correct. [ibid.] 
Rewa Mahton v. Ram Kishen Singh (8) and 
Pramatha Nath Bose v. Bhuban Mohan Bose (9), 


relied on. . 

The fact that the list of the villages proclaimed 
for sale waa defective and did not include all 
the villages ofthe tenure intended to be sold will 
not affect the jurisdiction of the Court to sell a tenure. 
for arrears of rent. [p. 690, col. 1.] 

Per Fazi Ali, J.—Àuction sales specially when the 
purchasers at such sales are strangers and particular- 
ly rent sales, which are of constant occurrence, 
saul: not be lightly held inoperative, [p. 693, col. 


Appeal against a decision of the Bubordi- 
a Judge, Ranchi, dated the 13th June, 

Messrs. L.P.E, Pugh, P.K. Sen, S.N. 
Palit, N. N. Sen, Rai Gurusaran Prasad 
aud Chuudhury Mathura Prasad, for the 
Appellants. 

Messrs, A. K. Roy. Arabinda 'Bandhu 
Banerjee, B.N. Matter, B.C. De, S.M. Mullick, 
and S. S. Prasad Singh, for the Respondents. 

JUDGMENT. 

Ross, J.—These three appeals are by 
the purchasers at a salein execution of a 
decree for the rent of a property known 
as Kairo lot. This property belonged to 
the Maharaja of Chota Nagpur, the sixth 
defendant in the suit, and was a tenure 
of one Thakur Madan Mohan Nath Sahi 
Deo who is represented by the seventh 
defendant. The plaintiffs in the three suits 
claimed to be interested in certain villages 
of the Kairo lot as khorposhdars. The 
judicial sale was impugned on various 
grounds. The principal ground was that 
whereas the Kairo lot consisted of eighty- 
four villages of which twenty-eight had 
been excluded from sale by the Com- 
missioner of Revenue under the powers 
vested in him by s. 208 of the Chota Nag- 
pur Tenancy Act, eleven villages appertain- 


‘ing to the tenure and specified in schedule 


III tothe plaints were neither sold nor 
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excluded and consequently the sale which 
was a sale of forty-nine villages only was 
not a sale of the tenure and did not pass 
the plaintiffs’* interest in their khorposh 
villages. The plaintiff in Suit No. 21 of 
1924 claimed recovery of possession of 
twelve villages of which eleven had been 
sold and one, Bero, had not been sold, The 
plaintiff in suit No. 22 of 1924 claimed a 
one-third share in eleven other villages 
all of which had been sold and the plaint- 
if in Suit No, 23 of 1924 claimed an 
interest in only one village which had been 
sold, The other grounds will sufficiently 
appear, as will also the defence, from the 
issues framed in the suit. With regard 
to the substantial question what Kairo lot 
consists of, the defence was that the list 
of villages given in the Execution proceed- 
ings was in accordance with the decision 
of the High Oourt in Execution Oase No. 
342 of 1910-11. It should be stated here 
that the suit for rent with which this 
present suit is concerned was Suit No. 
971 R.1 of 1910-11 which was decreed 
on the 3rd of March, 1911, and the Execu- 
tion proceeding in which the sale of Kairo 
lot took place was Execution Oase No. 820 
R. 18 of 1913-14. The Execution Oase 
No. 342 of 1910-11 referred to in the 
written statement arose out of a decree for 
rent passed on the 19th.of April, 1925. 

The learned Subordinate Judge decreed 
the three suits holding that the execution 
salehad not the effect of passing to the 
purchaser (the defendants Nos. 1 to 5) the 
tenure free from plaintiff's encumbrances in 
respect of the villages claimed by them 
and he passed a decree for recovery of 
possession with certain small exceptions 
in the case of the plaintiff in Suit No. 21 
of 1924 in respectof portions of the pro- 
perty for which the claim was held to be 
barred by time. The defendants Nos. 1 to5 
have appealed against his decree. Learned 
Counsel in arguing the appeal followed the 
course of the judgment and dealt with each 
issue as it came. I shall follow the same 
order in dealing with his argument. 


The first issue was: “Has this Oourt 
jurisdiction to entertain the suit and is it 
barred by the provisions of s. 214 of: the 
Ohota Nagur Tenancy Act?” 


Section 214 provides that “ no suite........ 
shall be entertained in any Oourt to set 
aside, or to modify the effect of, any sale 
made under this Chapter, save under s, 212 
or s. 213 or on the ground of fraud or want 
of jurisdiction”. 
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There is no serious allegation of fraud in 
the plaint, the only reference to fraud being 
in para. 23 which mentions defects in 
the proceedings dealt with specifically in 
the plaint as illegalities. The learned 
Subordinate Judge held that s. 214 was no 
bar to the suit because the plaintiff's 
allegation is that the sale was without 
jurisdiction and, further, because the plaint- 
iff claims that the auction sale not having 
passed the tenure it does not affect his 
interest in his villages and, therefore, the 
suit is not within s. 214. Learned Counsel 
for the appellants contends that thisis a 
suit toset aside or modify the effect of the 
sale and that consequently unless the plaint- 
iff establishes want of jurisdiction, the 
suit cannot be maintained. He further 
contends that the only remedy of khorposh- 
dars, such asthe plaintiffs were, was to 
apply under s. 212 to have the sale set 
aside on depositing the amount of the 
decrees with compensation and he referred 
to the decisionin Anund Lal Mookerjee v. 
Kalika Pershad Misser (1). Now it is clear 
that the khorposhdars could not have come 
under s. 213, because they were not owners 
of the property; Gobind Nath Sahi Deo v. 
Pratap Udai Nath Sahi Doe (2); and it is 
contended on their behalf that they could 
not havecome under s. 212 either, because 
they did not claim an interest in the whole 
property. They were interested only in 
a small number of villages within a large 
tenure. In my opinion, the fact that their 
interest was limited to a portion of the 
property doss not exclude them from the 
class of persons “who claim an interest 
therein” and the plaintiffs were entitled to 
apply under s. 212. The view of the 
learned Subordinate Judge that the suit is 
not barred by s. 214 because theallegation 
is that the auction sale did not affect the 
plaintiffs’ interest, seems to me to rest on a 
merely verbal argument. The sale pro- 
clamation was under Act VIII of 1865 which 
was recited therein. The sale certificate 
(Ex. B) is expressed to be granted under 
s. 208 of the Ohota Nagpur Tenancy Act 
and s. 11 of Act VIII of] 1865 and it certified 
that the Birlas had purchased Dehat Kairo 
at a sale by public auction under s, 208 of 
Act VI of 1908 and s. 11 of Act VIIL of 
1865. The sale, therefore, was a sale under 
s. 208 andit was asale of a tenure which, 
therefore, passed tothe auction-purchasers, 


(1) 20 W. R. 59; 12 B, L. R. 489n. 
(2) 69 Ind. Oas. 613; 4 P. L, T, 367; (1922) Pat, 363; 
AT, R. 1923 Pat. 29; 1 Pat, L. R. 55; 2 Pat, 243, i 
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fres from the plaintiffs’ encumbrances by 
force of the sale itself. Consequently there 
is no meaning in saying that the auction- 
sale didnot pass the tenure and, therefore, 
did not affect the plaintiffs’ interest. 
The plaintiffs’ position is not tenable. 
“They “are encumbrancers, and the sale of 
the ‘tenure necessarily destroyed their 
encumbrance. Oonsequently, if the sale 
was a sale of a tenure, they were represent- 
ed by the tenure-holder and are not entitl- 
ed to attack the sale on grounds which 
were not available to the tenure-hoder; but 
the tenure-holder manifestly could not 
plead that the sale did not affect his interest. 
The plaint in effect is for a declaration that 
the sale under Act VIII of 1865 was nota 
sale under the Act. This is a suit to set 
aside or at all events to’modify the effect 


of the sale; and such a suit can only be’ 


brought on ‘the ground of fraud or want of 
jurisdiction. In my opinion, this suit is 
within s. 214 and to hold otherwise (as the 
learnd Subordinate Judge has done) would 
be to destroy the special jurisdiction which 
the Ohota Nagpur Tenancy Actis designed 
to create. The power of the Civil Court to 
question a rent sale under the Chota Nagpur 
Tenancy Act is limited to cases of fraud 
and want of jurisdiction; and it is not 
entitled ona mere pretence of this kind to 
extend its jurisdiction, But as there 
isa definite plea that the sale was without 
jurisdiction, the suit is maintainable in 
form. 

Issue No. 2 was: . 

“Is the suit barred by limitation under 
Arts, 12, 14, 47 and 95 of Sch. I of 
the Indian Limitation Act or under 
7 oe and 211 of the Ghote Nagpur Tenancy 

ot" . 

No references was made in the judgment 
or in the argument to Art. 95 and, as 
this suit is not a suit based upon sfraud, that 
Article has no application. The objection 
based upon Art. 14 was not pressed. 

Learned Oounsel for the appellants 
contended that the suit was barred by 
Art,12 of the Schedule to the Limitation 
Act which provides a period of one year 
for a suit to set aside a sale of this kind, 
The learned Subordinate Judge meets 
this objection (as he met the objection to 
s. 214) by treating the suit as a suit for a 
declaration that the sale was void or did 
pot affect the plaintifis’ right. Thisargu- 
ment so far as the plea of limitation is 
concerned is open to precisely the same 
objections as I have {already found in 
discussing the decision about s. 214, The 


BALDEO DAS BIRLA V. LAL NILMANI NATH SAHI DEO. 


683 


argument is merely verbal and is designed 
to defeat the plain provisions of the law, 
Learned Counsel for the ee referred 
to the decision of the Judicial Oommittes 
in Malkarjun v. Narhari (3). That was a 
case:in which there had been a sale in 
execution of a decree on a mortgage and 
subsequently a suit for redemption was 
brought in which the Judicial sale was 
ignored. Their Lordships held that the 


.suit was barred by Art.12. The learned 


Advocate for the respondents pointed outa 
passage at page 351* where their Lordships 
referred without apparent disapproval to 
the opinion of Oandy, J., that the Article 
did not apply to a suit fora declaration 
that the sale was inoperative as against 
the plaintiff and he argued that this isa 
suit ofthat kind. But their Lordships held 
that in the case with which they were 
concerned the sale was operative as against 
the plaintiff though liable to be set aside for 
due cause. That is precisely the position 
here. The sale is a sale under Act VIII of 
1865 and is, therefore, operative as against 
the plaintiffs though liable to beset aside 
for fraud or want of jurisdiction. But 
then the suit must be brought within one 
year. The present suits are, therefore, in 
my opinion barred by time. The learned 
Subordinate Judge has given effect to the 
bar arising under Art. 47 in respect of 
certain lands in villages claimed by the 
plaintiff in Suit No. 21 of 1924 which had 
been the subject-matter of proceedings 
under s. 145 of the Oode of Oriminal 
Procedure and this part of the decision is 
not questioned, 


Section 177 of the Ohota Nagpur Tenancy 
Act deals with claims by third persons 
to receive rent and provides that the 
decision on the question of the actual 
payment of the rent to such third persons 
in good faith shall not affect the right of 
any party who may have a legal 
title to such rent to establish such title 
by a suit in Civil Court instituted 
within one year from the date of the deci- 
sion. The Subordinate Judge held, and 
in my opinion rightly, that the present 
suit was not a suit of the nature con- 
templated by s.177 which was, therefore, 
no bar. Learned Counsel referred to the 
judgment in certain rent suit of 1921-1922 
(Ex E) in which the present appellants 
were the plaintiffs and the present plaint- 
iff Lal Nilmoni Nath Sahi Deo was a pro- 


(3) 25 B. 337; 27 I. A. 216; 5 C. W. N. 10; 10 M. L, J. 
368; 2 Bom. L. R. 927; 7 Sar. P. C. J. 739. 
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forma defendant. In this judgment it 
was held that the plaintiffs (now defendants) 
acquired Mouza Parhepat, one of the 
villages now if suit, free from encumb- 
rances and were entitled to realize rent 
from the tenants direct. It was conceded 
that this Cecision does not bring the case 
strictly within s.11 ofthe Code of Civil 
. Procedure but it was argued that the 
present plaintiffs ought to be concluded 
by this decision. In my opinion, 
present suit cannot be concluded by the 
decision of the Deputy Collector in a rent 
suit and the present suit is not within 
the language of the proviso to s. 177 of 
the Chota Nagpur Tenancy Act. 

Section 211 deals with claims by third 
parties made before the sale ofa tenure 
and provides that the party against whom 
judgment is given by the Deputy Com- 
missioner may at any time within one 
year from the date of the judgment 
bring a suit inthe Civil Oourt to estab- 
lish his right, The learned Subordinate 
Judge held that the title which the 
plaintiff set up in these suits is not the 
title which was set up by Nilmoni Nath 
Sahi Deo in the execution case where he 
claimed as co-proprietor whereas now he 
claims as a subordinate tenure-holder. 
Learned Counsel for the appellants con- 
tends that the claim made then would cover 
the claim to the khorposh right now set 
up. The petition is Ex. A; and it was 
stated therein that the properties of the 
petitioner also had been put up for sale. 
In my opinion the learned Subordinate 

. Judge was right in treating this as the 
claim of a co-proprietor and it is obvious 
that a khorposh right could not have been 
made the basis of a claim because such a 
right necessarily disappeared as the result 
of sale of the tenure. 


The next four issues were tried together 
and they were: 


“3, Was the auction sale held by the Reve- 
nue Court in connection with the decree 
passed in Rent Suit No. 271 R-1 of 1910-1911 
without jurisdiction onthe several grounds 
set out in the plaint and is it void? 

4. Is the auction sale referred to in issue 
No. 3 effectual as against the interest of the 
plaintiff in the disputed properties? 

5. Are the defendants Nos.1 to 5° bona 
fide purchasers for value and without notice 
of the alleged illegalities? If so, are they 
protected? 

6. Isthe plaintiff entitled tothe declara- 
tions sought for and to recover possession 
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of the properties described in schedule IV 
of the plaint"? 


The first question dealt with by the 
learned Subordinate Judge was whether the 
sale was without jurisdictionfor want of the 
notice prescribed by s. 190 of the Act.” The 
proceedings in execution were admittedly 
taken more than a year after the date of the 
decree and more than a year after 
the last previous application for execution; 
and the question is as to the effect of 
this omission if there was an omission to 
serve notice. The finding of the learned 
Subordinate Judge is not as clear as it 
might have been, He deals with the case 
first on the assumption that such notice 
was necessary, He finds on the evidence 
that notice was not given and on the de- 
cided cases that want of notice goes to the 
juriediction of the Court but he then treats 
the matter as an irregularity which could 
be waived and as the judgment-debtor 
appeared throughout, he held that the 
irregularity was waived. Then on the 
construction of the relevant sections of 
the Act he held that notice under s. 190 
is necessary only when warrant of exe- 
cution against the person or moveable 
property of the judgment-debtor is prayed 
for and not otherwise. He, therefore, 
held that the sale was not without juris- 
diction onthis ground. Learned Oounsel 
for the appellants supported the decision 
and contended that no notice was neces- 
sary that the cases under the Oode of 
Qivil Procedure and under the Bengal 
Tenancy Act, both of which enactments 
expressly provided for such a notice had 
no application and if they had the defect 
was merely an irregulatity which could 
be and had been waived. His reading 
of the relevant sections of the Act’ from 
s. 181 onwards was that the earlier sec- 
tions deal with execution against the 
person or moveable property of the 
judgment-debtor and that the term 
‘warrant cf execution’ is used only in con- 
nection with such proceedings and that 
s. 208 introduces anew subject—execution 
by sale of the tenure or holding itself— 
and that this section which incorporates 
the Bengal Rent Recovery (Under-tenure) 
Act 1865 with the exception of certain 
sections forms a complete Code in itself 
and as no such notice is required by the 
Rent Recovery Act it is not required 
when a tenure or holding is sold. Now 
it is true thats. 208 with the Rent Re- 
covery Act forms a complete Qode for the 


. 
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actual process of selling and the effect 
of the sale of a tenure or holding. But 
this does not prevent the operation of 
sections dealing with the institution of 
the execution proceedings themselves; and 
if a decree is more than one year old, 
I see no reason why it should be execut- 
ed without notice against a tenure or 
holding when it cannot be executed with- 
out notice against the person or move- 
able property of the judgment-debtor. 
Learned Counsel did not point out any 
difference in principle between the two 
cases. As to the argument based upon 
the structure of this part of the Act it 
may be pointed out that the arrangemeat 
of the rules in O. XXI of the Oode of 
Civil Procedure is not dissimilar and 
that the rules dealing with the sale of 
immoveable property also come long after 
r. 22 and are as far removed from it as 
s. 208 is from s. 190. 

It was contended that a distinction 
must be drawn between “ process of 
execution” the term used in s. 184, 
and “warrant of execution” the term 
used in s. 185. It does not appear how- 
ever, from the language of s. 185 : that 
the term ‘warrant of execution’ is limited 
to cases of attachment of the person or 
moveable property of the judgment-debtor 
and I see no reason why the term should 
be confined to such processes. It may 
be mentioned also that the decree-holder 
himself was apparently under the im- 
pression that a notice was necessary, be- 
cause in the petition for execution (Ex. 
8) it was prayed that a notice under O. 
XXI, r. 22 might be issued against the judg- 
ment-debtor, In my opinion, a notice under 
8, 190 was necessary to give the Court 
jurisdiction to sell this property and the 
decisions on the corresponding rule of 
- the Code and section of the Bengal Tenancy 
Act are relevant and their effect is that 
the sale was without jurisdiction if no 
notice was served. I cannot, however, 
accept the decision of the learned Sub- 
ordinate Judge that no notice was served. 
It appears that after the execution pro- 
eeedings were started, it became neces- 
sary to amend the plaint by adding a 
list of the villages constituting the Kairo 
lot and notice was then given to the judg- 
ment-debtor. The notice was in these‘terms: 
‘Whereas the decree-holder has filed a 
petition for amendment of plaint in the 
original suit, along with the application 
for execution of decree, a notice is issued 
to you to appear personally or through 


BALDEO DAS BIRLA Y, LAL NILMANI NATH ŠANI DEO. < 


685 


a Pleader on 5th October, 1915, to show 
cause ‘whether you have any objection 
to the execution on amendment of the 
plaint.” 

The fact that the question of amend- 
ment of the plaint is raised in the notice 
does not, in my opinion, make it any the 
less effective as a notice under s. 190. 
I hold, therefore, that the sale was not 
without jurisdiction on this ground. 

The next ground was the failure to 
implead all the registered tenants as 
defendants to the rent suit. The plaint- 
iffs claim that the consequence of this 
failure was that the decree was not a 
deeree for rent and could only be execut- 
ed as a decree for money. The learned 
Subordinate Judge holds that the suit 
was defective in this respect, not ap: 
parently on the ground that the alleged 
tenants were tenants when the suit was 
brought, but because the Maharaja de- 
fendant should have produced his books 
to show that they were not. This ground 
is clearly bad, because the appellants did 
call upon the Maharaja to produce his 
books and they were not produced be- 
cause they were filed in a case which 
was before the Privy Council in appeal 
and could not be produced. There seems 
to be no ground whatever for supposing 
that these alleged tenants Rahim, Fahim 
and others were registered tenants of the 
Kairo lot when this suit for rent was 


‘brought. The plaintiffs’ contention rests 


upon a plaint (Hx. 6-A) for the rent of 
the years 1904-1906 in which Rahim and 
Fahim were described as purchasers of 
half of Mauza Bakarni, Ganesh and Mahesh 
as aucticn-purchasers of Z2 annas of Mauza 
Jingi and Shekh Dilu and others as zer- 
peshgidars of Mauza Bakarni. Zerpeshgi- 
dars were entitled to be registered under 
the old Act; but they were not neces- 
sary or proper parties toa rent suit. 
As to the alleged purchasers the Record 
of Rights is silent, Thelearned Subordi- 
nate Judge finds this and is of opinion 
that their interest accrued subsequently; 
but the plaint must have been filed be- 
fore the final publication of the Record 
of Rights in 1910; and the proper in- 
ference is that if these persons ever had 
any intefest, it had disappeared before 
the Record of Rights was finally published; 
and this inference is also to be drawn 
from the fact that no decree was passed 
against them. The record of the case 
has been destroyed; and there is abso- 
lutely nothing apart from the plaint (Ex. 
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6A) to show that these persons ever had 
any interest in the tenure. They were 
not impleaded in the rent suit now in 
question; and they were notin the Record 
of Rights. Unless it is shown that the 
Record of Rights is wrong there is no ground 
. for thinking that they ‘ought to have 
been impleaded, None of them was cited 
as a witness; and the Record of Rights 
is not rebutted by a plaint filed before 
its final publication especially when effect 
was not given to that partof the plaint 
in the decree that was actually passed. 
Moreover Jingi and Bakarni were excluded 
by the Commissioner from sale. It follows 
that they were khorposh villages and con- 
sequently the persons entered in the plaint 
(Ex. 6A) as purchasers must have been 
purchasers of the khorposh right and 
were, therefore, not tenants of the: Kairo 
lot under the Maharaja; and the ex- 
planation given by Mr. Peppe, the Manager 
that the names were entered in the register 
by mistake must be correct. This ground 
of objection to the sale, therefore, fails. 

Before dealing with the substantial ques- 
tion in the case, I shall depart from 
the order followed by the learned Sub- 
ordinate Judge in his judgment and refer 
to three subordinate matters which are 
dealt with towards the end of the judg- 
meut. In the first place, the learned 
Subordinate Judge held that the sale 
was defective because there was no fresh 
proclamation of the sale which having 
been adjourned on the 17th of April, 1918, 
the date for which it was fixed and again 
on the 17th of May, 1918, the adjourned 
date was actually held on the 17th of 
June, 1918, He was of opinion that inas- 
much as asale under the Rent Recovery 
Act avoids encumbrances, it was necessary 
for the protection of encumbrancers that 
the adjourned date of sale should have 
been proclaimed also. Now the old Code 
of Civil Procedure did not require fresh 
sale proclamations after adjournment but 
sales could be postponed by consent with- 
out being proclaimed afresh; Baboo Hurdeo 
Narain Sahoo v. Girdharee Singh (4),Gobind 
Chunder Aooch v. Bamun Doss Mookerjee (5) 
and Noorul Hossein v. Omatool Fatima 
(6), The Rent Recovery Act is silent on 
this subject. Learned Oounsel, further 
referred to the decisionin Bipin Behary 
Mitter v. Jotindra Nath Ghosh (7) as 


(4) 19 W. R. 227, 
(5) 22 W. R. 48L 


6) 25 W, R. 34. 
G 6 Ind, Oas. 813; 37 O. 897; 14 O. W. N, 1019 
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showing that it is not open toa party who 
obtains an adjournment at his. own request, 
to complain that there was no fresh sale ` 
proclamation. The learned Advocate for 
the respondents contends that this decision 
doses not apply because the adjournment 
was not taken at their request. But this - 
merely raises the question which has already 
been discussed as to whether the khorposh- 
dars were represented in thismatter by the 
tenure-holder. In any view, ifa fresh sale 
proclamation was necessary (and in my 
opinion it was not) the omission would be ` 
an irregularity only and would not affect 
the jurisdiction to sell, 

The learned Subordinate Judge has 
further found that the sale was not held 
and accapied by the proper Court, because 
the auction was conducted by a Deputy 
Collector Mr. S.K. Haldar who was not in 
seizin of the case. The Deputy Collector 
who had seizin of the execution, Mr. 
Chowdhury, directed the Bailiff of the 
Court to hold the sale fixed for the 17th of 
June, 1918, (Ex. I). The bids are recorded 
on the back of this writ by Mr. Haldar. 
No order sesms to have been recorded by 
the Deputy Oollector in seizin of the case 
accepting the highest bid on the day of the 
sale; but on the 22nd of June, this Deputy 
Collector recorded an order that the property 
was sold to the Birlas for Rs. 3,15,000 on the, 
17th of June, and the Nazir was required 
to report by the 25th of June, ifthe balance 
of the price had been deposited. On the 
25th of June, the Deputy Collector recorded 
an order to the effect that the balance of 
the purchase money had been deposited., 
It is true that the defendants’ witness 
Kamalakant Mukhtar says in cross-exami- 
nation that the auction sale was held by. 
the Deputy Collector Mr.S. K, Haldar and 
it was also accepted by him; ‘but in the 
absence of documentary evidence I am not 
prepared to accept this statement. The 
presumption is that official acts were pro- 
perly performed. The Oourt issued an 
order to the Bailiff to conduct this sale; 
and thereis nothing in the fact that the, 
bids were recorded by Mr. Haldar to show 
that the sale was not conducted by the 
Bailiff of the Court. There is, in my 
opinion, no substance in this objection. 

The learned Subordinate Judge also 
holds that the sale was bad as a 
sale of the tenure, because it was 
held for the full amount of the decree, 
Rs. 17,798-11-9 although in fact on the 
17th of April 1918, when an adjournment of 
the sale. was obtained by the judgment- 
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debtor, a- sum of Rs. 
towards the decree (Ex. B-6). Now that 
exhibit shows that the judgment-debtor 
agreed, to the sale being held on the 17th 
of May without issue of fresh sale proclama- 
tion. |Oonsequently the sale had to be held 
“for the full amount of the decree as that 
was the amount in the sale proclamation. 
Nothing turns on this, because the property 
was;actually sold for Rs. 3,15,000 and 
the amount recoverable on account of the 
decree and the subsequent arrears was 
actually about Rs. 68,000. Moreover the 
learned Subordinate Judge is wrong in his 
figures. The sale notice (Ex, N. 4) issued 
in October, 1917, was for Rs, 17,478-15-3 
and not, asthe learned Subordinate Judge 
says, Rs. 17,798-11-9. By June, 1918, the 
amount must have increased considerably 
because the decree carried interest at six 
percent. What was done in this case was 
_ What is done every day when an adjournment 
is taken and fresh sale proclamation waived ; 
the amount due on the date of sale is never 
the amount shown in the sale proclamation 
in such cases. In any view, the sale to 
the auction purchaser could noi be avoided 
on this account; see Rewa Mahton v. Ram 
Kishen Singh (8) where at page. 25* their 
Lordships of the Judicial Committee said; 
_ “A purchaser under a sale in execution 
is not bound to inquire whether the judg- 
ment-debtor had a cross-judgment of a 
higher amount any more than he would 
be bound in an ordinary case to inquire 
whether a judgment upon which an execu- 
tion issues has'{been satisfied or not. 
Those are questions to be determined by 
the Court issuing the execution. To hold 
that a purchaser ata sale in execution is 
bound to enquire into such matters would 
throw a great impediment in the way of 
Purchases under executions. If the Court 
as jurisdiction, a purchaser is no more 
bound to inquire into the correctness of an 
order for execution than he is as to the 
correctness of the judgment upon which 
the execution issues”, See also Promatha 
Nath Bose v. Bhuban Mohan Bose (9). 


I now turn to the question of substance 
raised in these suits. Three schedules 
were attached to the plaints. Schedule 1 
isa list of eighty-four villages forming 
the Kairo lot; Schedule II is a list of 
forty-nine villages sold; and schedule III is 


(8) 14 O. 18; 131. A. 108; 4 Sar. P. O. J. 746 (P. C.). 
(9) 64 Ind. Oas. 980; 33 O. L. J. 421 at p. 431; 25 0. 
W. N. 585; 490. 45; A. I. R. 1922 Cal. 321. 
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alist of ten villages neither sold nor 
excluded by the Oommissioner. These 
schedules wereamended and in itsamended 
form schedule IIT consists of eleven vill- 
ages; Tan, Boda, Basardih, Santo, Chorgain, 
Bojodih, Sarajdih, Jamdih, Dandupara, half 
of Bero and Sukurhatu.In the written state- 
ment it was pleaded that Jamdih, Barardih 
Boda, Santo, Ohorgain and Bajodih never 


‘formed part of the Kairo tenure; that there 


was no sufficient identification of Saraidih 
and no such village formed part of the 
Kairo lot. With regard to Tan and Bero, 
it was pleaded that there were judicial 
decisions that they were not part of the 
Kairo lot, There was no independent 
village called Dandupara; and as to 
Sukurhatu, the tenure-holder had only 
the right to receive Res, 26-4-0 as rent and 
this right admittedly was sold. The learn- 
ed Subordinate Judge has held that there 
is uo insufficient evidence that Saraidih 
and Jamdih appertained to the tenure and 
further that Dandupara had been soldas a 
tola of Mauza Khukhra. But, as regards 
the remaining eight villages he held that 
the plaintiffs had established their case 
that these villages were part of Kairo lot 
and were neither excluded norsold. It is 
necessary, therefore, to examine the 
evidence about each of these villages. But 
first of all something should be said about the 
number of villages composing the Kairo lot. 
On this point the written statement is silent, 
but the documentary evidence shows that 
according to the settlement record the lot 
was called Kairo lot (or Dehat Kairo) 
eighty-four : villages Exs, 10-11 and Exs. 
10-3). The defendants’ papers show vary- 
ing numbers. Thus Ex. 2 (f) a petition 
to amend a plaint filed on the 26th of 
May, 1913, that is, after the final publica- 
tion of the Record of Rights, contains a list 
of eighty-one villages while Ex. 6 a plaint 
in a suit for rent of the years 1967 and 
1968 contains a list of eighty villages. Ex- 
hibit 6 (6) the plaint in the suit with which 
the-present suit is concerned, contains a 
list of only 74 villages. The plaintifis 
themselves do not give acorrect account 
of eighty-four villages. These amended 
schedules show fifty villages sold and 
eleven neither sold nor excluded from sale. 
The platnt says that twenty-eight were 
excluded. This gives a total of eighty- 
nine. It seems doubtful whether “74 
villages" is anything more than a name, 
The Mulki papers on which the plaintiffs 
principally rely do not show eighty-four 
villages. 
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Before I discuss the evidence about 
particular villgges in detail a general 
remark should be made about the evidence. 
The dlearned Subordinate Judge has given 
the greatest weight to the Mulki papers. 
From ‘the evidence of Mr. Peppe, Manager 
of the Maharaja of Ohota Nagpur given 
in a previous case (Ex. 3), it appears that 
these Mulki forms were compiled about 
1841 or 1843 and contained a description of 
tenures in Chota Nagpur. The learned 
Subordinate Judge has gone on the assump- 
tion that when a village is entered in these 
Mulki papers, it is necessarily in Kairo 
lot; but, this is not so., Exhibit5 is the 
principal Mulki form and it shows the 
villages in the jagir of Udainath Sahi 
Deo headed by the name of Mauza Kairo ; 
but the rental of the jagir is Rs. 1,510, 
whereas the rental of tce Kairo lot is 
Rs. 1,453-5-1. Evidently, therefore, this 
Mulki form while containing the villages 
of Udainath’s jagir is not confined to vill- 
ages forming the Kairo lot. The form does 
not purport to be a list of villages of Kairo 
lot. The Mulki papers were not accepted 
in Execution Oase No. 342 either by the 
Deputy Collector or by the High Oourt (see 
Hx. F-6), and the learned Subordinate 
Judge in a judgment (Ex, M)in dealing 
with this Mulki form said that the docu- 
ment as it stands shows that Thakur 
Udainath Sahi ‘Deo held about forty-five 
villages including village Bero under the 
proprietor, but it nowhere states that all 
these villages formed one and the same 
tenure and it is admittedly an incomplete 
document. Similarly the rekar books upon 
which the learned Subordinate Judge 
has also relied merely show realization of 
rent and they cannot show that the villages 
mentioned therein necessarily belonged to 
any particular tenure. 

I now deal with the villages in detail. 

(1) Tan: Half of Mauza Tan appears in 
the Mulki form, The learned Subordinate 
Judge has also observed that the Rokar 
bahis of the years 1897-1900 kept in the 
office of the encumbered estates manage- 
ment show that Tan was held in khorposh 
under Kairo Dehat. The Record of Rights 
(Ex. 10-WWW) also shows Tan as part of 
the tenure, On the other hand there are 
judgments which decide that Tan Was not 
part of Kairo lot. In a suit for rent ofa 
tenure known as Tan between the Maharaja 
and Thakur Madan Mohan Nath Sahi Deo 
in 1913, the Deputy Collector dismissed 
the suit on the strength of the khewat 
which showed that the rent of Tan had 
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been incorporated with that of Dehat Kairo; 
but his decision was reversed by the 
Judicial Commissioner (whose decision was 
affirmed by the High Court) on the strength 
of an earlier decision by the Deputy 
Collector holding that Tan was a separate, 
tenure from Dehat Kairo and on the 
strength of decreesin contested suits for rent 
in which the rents of the two tenures were 
separately claimed (Exs. E-2 and H-5). 
Further in{Execution Oase No. 342 of 1910- 
1911 this decision was followed and it was 
held that Tan was separate from the 
tenure and it was further admitted by the 
judgment-debtor’s agent, that the village 
had been sold and the judgment-debtor 
had no longér any interest in it. This 
decision (Ex. F) was upheld by the High 
Court (Bx. F6) where their Lordships 
agreed that the presumption attaching to 
the settlement record had been rebutted. 
A question was raised whether this judg- 
ment operated as res judicata. In my view, 
as we are dealing with the sale of a tenure, 
the plaintiffs are bound by these decisions 
against the.tenure-holder; but in any case 
the judgments are good evidence. They 
might not have prevailed against the 
Record of Rights if that had clearly indicat- 
ed that Tan was part of the Kairo lot; 
but in my opinion Ex. 10 (WWW) does 
not show this, Exhibit 10 (WWW) 1s the 
khewat of Mauza Hotwar a jagir in Kairo, 
This village is shown with a separate 
rental of Rs. 163-9-1 and the remark | 
against it is that this rent includes the, 
rents of various other villages one of which 
is Tan and others (which will be referred 
to later) are Santo and Basardih. But the 
mere fact that the rent of Hotwar which 
is in Kairo lot is payable, along with the 
rents of other villages does not lead to the 
conclusion that these othar villages also 
are in Kairo lot. In my opinion it has 
not been proved that half of Mauza Tan 
is in Kairo lot, - 
(3). Boda : The learned Subordinate Judge 
says that the Mulki papers leave no doubt 
that Boda appertains to Kairo lot, These 
particular papers have not been printed, 
The rokar bahis above referred to also 
includes Boda. But the khewat of Boda 
shows that it was granted by the then 
Maharaja to his brother in khorposh on 
the 3rd of April, 1867, along with other 
villages of Pargana ‘Tori and that thé 
grantee - had further leased it to Thakur 
Madan Mohan Nath Sahi Deo on a small 
quit rent and it is argued on the strength 
of this khewat that this village has no 
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Gonnection with the Kairolot. The learned 
Subordinate Judge reads (Hx. 10 WWW) 
the khewat of Hotwar as coitaining a 
reference to Boda which he thinks must 
be intended by the word ‘Nagada’ (appa- 
.Yently, printed as Namodag), as there is 
no mauza of this name. This appears to 
me a pure speculation. I have already 
discussed Ex. (10 WWW) and I hold on 
the strength of the khewat of Boda that 
it was not part of the Kairo lot, 

_(2) Basardih: This is also said to be entered 
in the Mulki papers and in the rokar bahis. 
It isreferred to in the khewat of Hotwar (Ex. 
10-W WW). The Maharaja himself seems to 
have been under the impression that it 
was part of Kairo as it is mentioned in the 
petition for amendment of plaiat (Ex. 2-F), 
in plaint (Ex.6) and in the sale notice 
(Ex. 7-0). The argument on behalf of the 
appellantsis that Basardih and Bojodih 
are tolas of Mauza Hesal (khewat Ex, O 6) 
which is a lakheraj jagir granted by the 
Maharaja to certain persons who are not 
the tenure-holdera of Kairo lot and, there- 
fore, it cannot bea partof Kairo lot. The 
respondents relied ona statement of the 
plaintiffs’ witness No. 1 that Bajodih 
aod Basardih appertained to lot Kairo 
though Mauza Hesal does not. But this 
improbable statement cannot ba accepted 
bacauss it appears that the reason for 
the statement is that Basardih is within 
the Utka lot and the witness saw the 
manager of the encumbered estates in 
charge of the Uska lot realizing rent 
from the tenants of Basardih, But neither 
this fact nor the fact that the ancestors 
of Madan Mohan had made over Basardih 
to the owner of the Utka lot goes any way 
to show that Basardih was in Kairo lot. 
In view of the admitted fact that it is 
a tola of Hesal which isnot inthe Kairo 
lot, I would hold that it has not been 
established that Basardih is part of the 
Kairo lot. 

(5) Santo: The learned Subordinate 
Judge has referred to the Mulki papers 
andto the rotar bahis and also to the 
khewat (Hx. 10-WWW)as showing that 
Santo is in Kairo lot, Exhibit O-5 the khewat 
of Santo however shows that it isa jagir 
granted by the Maharaja to Tekait 
Raghubar Sahi Deo. Itis contended by 
the respondents that this isa mistake 
because it is inconsistent with the khewat 
of Hotwar. Ihave already expressed my 
opinion of the effect of the entry in the 
remarks columa inthe khewat of Hotwar 
aud, in my view, it do33 not nesessarily 
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mean that Santo was pari of tha Kairo 
lot. I would hold, therefore, on the 


strength of the khewat of “Santo that it is 
not part of the Kairo lot, 

(6) and (7) Bajodih and Chorgain:—It 
ig not necessary to discussin detail the 
evidence with regard to  Bajodih and 
Ohorgain because Ex. 15 shows that they 
were excluded from sale by the Commis- 
sioner. The learned Advocate for the 
respondents contended that this order of 
exemption was not passed in the present 
execution case but in an earlier execution 
case but this does not appear to be so, 
In the present execution proceedings the 
decree-holder was ordered on the 13th of 
September, 1916 to get an order from the 
Oommissioner before the 29th of September 
excluding the villages in the encumbered 
estates from sale. The Oommissioner’s 
order (Ex. 15) is dated the 22nd of 
September 1916 and was received by the 
Court and recorded on the 29sb of 
September, 1916, Oonsequently the plaint- 
iffe’ case fails as regards these villages. 

(8) Sukurhatu:—The question is whether 
this village itself forms part of the Kairo 
lof or only right to receive Rs, 26-4-0 
asrent of Sukurhatu. This question is 
settled by the judgment of the Dewani 
Adalat, Zila Ramgarh, dated the 26th of 
November, 1829, (Ex. F 1). That was a suit 
between thé jagirdar of Kairo and certain 
tenants who claimed an independent right, 
It appears from the judgment that in 
1807 Sambat one half of Sukurhatu was 
settled by the Maharaja with one Madho 
Ram as lakheraj and in 1830 Sambat the 
other half was settled with Mohanram at 
an annual birit rental of Rs. 30. In 
Sambat 1837 the Maharaja granted the 
jagir Kairo to Thakur Mohan Sahi including 
halfof Sukurhatu keeping iatact the 
half which had been granted in lekheraj. 
But as the other half had already been 
granted to Mohanram all that could be 
granted to the jagirdar of Kairo was 
the right to receive Mohanram's rent; 
and it was held that half of ths mauza 
paying the rental of Rs. 30 undoubtedly 
belonged to the jagirdar; and it was 
ordered that the defendants should deposit 
annually the sum of Rs. 30 into the 
Govermment treasury and if the Raja failed 
to bring a suit for recovery tnereof 
withia three months, it should bə paid 
to the jagirdar. It appeara that in. Execution 
Oase No. 3£2an objection was made to 
the notica of sale Sukurnatu itself by one 
of the tenants and the notification was 
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altered soas to proclaim -only the right 
to receive Rs. 2640 aa rent[Ex. B2 (1)}. 
The sale was, therefore, rightly held as a 
sale of the right to receive rent only. 


_ (8). Bero—The Record of Rights in this 

case is in the defendants’ favour. According 
to the learned Subordinate Judge it shows 
the plaintiff Nilmoni Nath Sahi Deo as 
holding directly under the Maharaja. The 
fact that the rent ‘and cesses are shown 
as included within those of Kairo lot 
does not necessarily mean, and cannot in 
view of the entry itself mean that Bero 
is a part of Kairo lot; and this view was 
taken by the learned Subordinate Judge 
in his judgment (Ex. M 1-5) where he 
said that the khewat expressly showed that 
Nilmoni Nath Sahi Deo held village Bero 
directly under the proprietor and that 
“that being so, it does not appear how 
it can be held to appertain to lot Kairo 
belonging to another person. No doubt 
there are remarks inthe khewat that the 
rent and cesses dus in respect of village 
Bero are payable along with those due 
for perhat; butthat fact alone does not 
lead to the conclusion contended for on the 
defendants’ side” that it was part of Rero; 
and it was held in that case that the evidence 
was not sufficient to prove that Bero apper- 
- tained to Kairo. The learned Subordi- 
mate Judge in. the present case’ has 
referred to Ex. 4ajudgmentin Execution 
Oase No, 343 0f 19:0 l1. That judgment 
was delivered on the 20th of June, 1911; 
but there wasa later judgment in Execution 
case No. 342 delivered on the 4th of Sep- 
tember, 1915, (Ex. F 15)inwhich it was 
held that Bero should be excluded from the 
ligt as not'being partof Kairo lot. Another 
document referred to by the learned Bub- 
ordinate Judge is tbe plaint (Ex. 6-0) of 
1910-11 but this was before the decision 
that Bero was net part of Kairo. In view of 
the Record of Rights and of these judg- 
ments, it must be held that Bero is not in 
the Kairo lot. 

On this pait of the case a further observa- 
tion falls to be made. 
in fact the list of villages proclaimed for 
sale was notdefective, But evenifit had 
been defective, this would not have affected 
the jurisdiction tosell the tenure. That 
the Court intended tossll the tenure is 
unquestionable. This is clear from the 
nature of the decree and from thesale notice 
and sale certificate. Thatthe Court had 
jurisdiction to sell the tenure is not and 
gannot be questioned, If the list of villages 
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notifed -for sale was defective this- would. 
only show an error in the exerciseof juris-. 
diction not a want of jurisdiction itself; and ` 
even if the plaintiffs' allegations on this. 
point had been established the sale as a sale 
of the tenure would have been unaffected, 
In my opinion, therefore, these suits fail - 
both on the merits’ and by reason of s. 
214; the plaintiffs having failed to prove 
thatthe sales were held without jurisdic-. 
tion and also by reason ofthe bar of limita-- 
tion, : i 
. The appeals are decreed with costs and: 
tho suits are dismissed with costs, It is 
unnecessary to decide the cross-objection.- 
The costs will be payable to the auction-, 
purchasers. $ n 


‘ Fazl Ali, J.—There is a tenure known as 
Kairo lot, which consists ofa large number | 
of villages and which lies within the estate | 
of the Maharaja of Chota, Nagpur in the” 
District of Ranchi. It appears ‘that’ the | 
rent and cesses in respect of the holding for. 
the years 1964, 1965 and 1966 became due ` 
and so the Maharaja brought a rent suit” 
against one Madan Mohan Nath Sahi Deo, 
who, according to him, was the holder of the | 
tenure and ‘obtained a decree against him’ 
on the 3rd March, 1911. -The execution ` 
proceedings which followed, were greatly~ 
protracted fora number of reasons and. 
ultimately -the tenure was sold and. pur-, 
chased by the appellants on the 17th April, . 
1918. The threé suits out of which these, 
appeals arise were instituted on the 17th_ 
June, 1924, that is tosay, a little over six `| 
years after the sale. The plaintiffs in all tha” 
three cases attack both the decree and the“ 
sale, Their contention is that the decree 
passed was not a rent decree because (l) all 
the recorded tenants were not impleaded 
by the landlord; and (2) neither in the 
original plaint nor in the original decree 
the names of the villages constituting the 
tenure were mentioned but the holdng was 
referred to merely as Kairo Dehat or Kairo 
lot. It may be mentioned here that on the 
zist June, 1916, in the course of the exe. ` 
cution proceedings the decree-holder filed ` 
anapplication (Ex, B-6 in this case) before 
the Court in which a prayer was made to 
amend the plaint asto the ‘‘description of 
the property rent whereof was claimed”, - 
and to issue a sale proclamation accord. | 
ing to the amended plaint. The petition , 
was granted by the Oourt and the plaintiffs 
contend in their plaint that the order 
allowing the amendment was illegal. It is 
further contendsi that the list of villages 
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supplied by the decree-holder along with 
the petition (Ex. B-6) was not exhaustive, 
that a number of villages which formed 
part of the Kairolot were not included in 
the list and sothe Deputy Collector sold 
not the whole Kairo lot but apart of the 
holding only. It is said that there were 
other irregularities in the sale and the sale 
was without jurisdiction because among 
other things (1) the decree in execution of 
which it was held was not a rent decree; (2) 
it was not a sale of the whole tenure; (3) it 
was held by a Deputy Oodllector, Mr. Halder, 
who had nothing todo with the execution 
case: (4) no fresh sale proclamation was 
issued although one should have been issued 
under the lawin the circumstances of the 


case; (5) the decretal amount mentioned in ` 


thesale proclamation was not correct and 
(6)a notice under s, 190 of the Chota 
Nagpur Tenancy Act was not issued before 
the sale of the property. 
‘I shall first consider whether the decree 
obtained by the Maharaja of Ohota Nagpur 
cati be successfully attacked by the plaintiffs 


on the ground that it was not arent decree. . 


The entire case of the plaintiffs that there 
were other recorded tenants in respect of 
the holding besides Madan Mohan is 
based on plaint (Ex. 6(a)] in . which five 
other persons appear to have been implead- 
ed as defendants. It is denied on behalf of 
the appellants . that ‘these persons were 
tenants of the holding + and the plaint 
[Ex. 6 (a)]is met by the decree which was 
passed in that suit asalso by the Record of 
Rights of alater date as well as a number of 
plaints subsequently filed, | Ex. 6 (bj), Ex. P 
ad Ex. 6-(d)]. No évidence has been 
offered on behalf of the plaintiffs to prove 
that there was any other tenant of the 
holding except Madan Mohan at the time 
whén the suit in question was instituted. 
It is, therefore, clear that the plaintiffs 
cannot succeed on this point. Tne other 
objection is thata list of villages constituting 
the holding’ was not given in the plaint 
and- that the holding was insufficiently 
described merely as Kairo Dehat (Kairo 
lot). There seems to be no substance in 
this contention. either. Itis well-establish- 
ed law that it is not necessary for a 
decree-holder to particularise by name all 
thé villages which appertain to a main 
village or holding and it is quite enough if 
the description is sufficient to ident- 
“ify the holding [See in this connection 
Gobind Das Khandewal-v. Durham Waite 
(10), Durga Prasad Nath Misir v. Dinesh- 
(10) 38 Ind, Qas, 451; (1918 Pat, 333, 
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war Nath Miser (11), Rajendra Prased . 
Sahu v. Gangan Koer (12)]. It is thus clear 

that the decree passed wąs arent decree 

which the Deputy Oollector had jurisdiction 

to pass and in execution of which the entire 

tenure was liable to be sold. 

The next question is as to what would 
be the effect of the amendment of the plaint 
in 1916 on the basis of the petition, Ex. B 6 
filed inthe course of the Execution Oase 
No. 820 of 1913-14. In order to understand 
how the decree-holder was led to file this 
petition it will be necessary to refer to 
another execution proceeding between the 
same parties. This proceeding was taken 
in connection with a rent decree obtained 
in the year 1905. The execution case was 
numbered 342 of 1910-11 and was protracted 
for a number of years like the Execution 
Case No, 820 of 1913-14 with which we are 
concerned in these appeals, Madan Mohan 
objected to the sale on a number of grounds 
in that case and as the Deputy Collector 
has pointed out inhis judgment [Exs. F (1) 
to 5] the parties went to the High Court no 
less than seven times during the pendency 
of the execution proceedings. One of the 
objections raised by Madan Mohan was that 
the tenure had not been correctly described 
in the plaint which is substantially the 
question raised in the presentsuit, Ultimate- 
ly on the 4th September, 1926, the Deputy 
Uollector decided as to what villages were 
included in the Kairo lot and held that the 
list of villages filed by the decree-holder 
was correct. Madan Mohan appealed to the 
High Court and on the 10th January, 1916, 
the High Oourt dismissed the appeal. On 
the 2lst June, 1916, Maharaja of Chota 
Nagpur filed the petition (Hx. B-6) in the 
Execution Oase No. 820 of 1913-14. The 
petition runs as follows: — 


“The decree holder prays that sale procla- 
mation may be issued after amendment of 
the plaint.as to the description of the pro- 
perty rent whereof is claimed; and the 
dispute between the parties regarding 
the amendment of the plaint as to the 
description of the said tenure was 
settled by a competent Oourt on 4th 
September, 1915, in Execution Oase No, 
312 of 1910-LL, and it was decided that 
the mauzas noted in the list filed by the 
dezreg-holder(Ex. E) are included in the said 
tenure excapt half of Mauza Bero. The 
said decision was upheld onappaal by the 
High Court. Therefore, this petition is filed 


11) 43 Ind. Oas. 53t; (1918) Patt 5: 4 P. L. W. 347. 
fiz 441 Ind, Qas. 282; 2 P. 0, J, 633; 2 P. L. W. 8L, 
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andit is prayed that this case may be 
decided according to the decision and Ex. 


E, copies wherdof are filed with this 
petition”. 


Ifappears that the amendment was duly 
made and the execution proceeded. Madan 
Mohan does not appear to have seriously 
opposed the amendment. On the other 
hand, subsequent to the amendment he 
mada several applications for time and got 
the sale postponed more than once. The 
reason why the petition (Hx. B-6) was filed 
is obvious. Madan Mohan had raised the 
question in the previous execution pro- 
ceeding that thelist of villages forming 

“Kairo lot as given in the plaint was in- 

«correct and ultimately the Courts had given 
a decision. The Maharaja wanted to avoid 
having to face the same objection in the 
Execution Case No. 820 of 19th March, 1914, 
and so he filed the petition Ex B 6. The ob- 
ject of this petition was obviously not to 
vary or modify the plaint in any way but to 
amplify the description of the property 
sought to be sold. There was, therefore, 
nothing illegal in the orderof the Deputy 
Collector when he allowed the decree-holder 
tospecify the villages. A similar course 
was adopted inthe Execution Case No. 342 of 
1910-11 between the same parties, In fact, 
thelearned Advocate for the respondent 
also did not press before us that there was 
any illegality inthe order of the Deputy 
Collector when he allowed the prayer made 
in Ex. B-6. I have, however, dealt with the 
question, becauseit is raised in the plaint 
and because it has an important bearing 
onthe main point in the case on which 
great stress was laid before us on behalf of 
the respondent, namely, that the list of 
villages supplied to the Court by the 
decres-holder in 1916 was not exhaustive 
and did not include some of the villages ap- 
pertaining to Kairo lot and so the sale was 
without jurisdiction, being a cale ofa part 
of the tenure only, 


Now it is contended on behalf of the 
appellants that the question as to what 
constituted the Kairolot having onca been de- 
cided between the decree-holder and Madan 
Mohan who represents the whole tenure 
including the subordinate interest of the 
plaintiffs, it is no longer open tojthe plamtiffs 
to raise the same point in the present suits, 
Mr. Pagh contends that, though strictly 
speaking, the matter may not be res judi- 
cata under s, 11 of the Gode of Oivil 
Procedure yet the principle under- 
lying that section will apply, and having 
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regard to the circumstances of the case, we 
should hold that the matter is concluded 
andcannot be re-opened. It is also said that 
the matter having once been decided 
betw/.en the landlord andthe tenant, 1t 1s 
clear, that it cannot be re-opened by. the 
latter in every successive rent suit and if 
the defence is not available to Madan Mohan 
in a rent suit, it will not be available to the 
khor-poshdars who hold under Madan Mohan 
and whose interest would be automatically 
annulled if the decree in execution of 
which the tenure was sold was a rent 
decree and the Court had jurisdiction to 
sell the tenure. It is further contended 
that any other view will be opposed to the 
scheme of the Chota Nagpur Tenancy Act 
as well as the policy underlying 
s. 214 of that Act. Mr. Roy, on the other 
hand, contends that this cannot be a case 
of res judicata because (1) the plaintifis 
were no party to the decree or execution 
proceedings; (2) no interest’ was acquired 
by them subsequent to the proceeding; (3) . 
the lehor posh tenure is not a subordinate- 
tenure (Here Mr. Roy sets up the analogy 
of themulgeni tenure and relies upon the ob- 
servations in Seshappaya v. Venkatramana 
Upadya (18),] The Oourt on whose decision 
reliance has been placed was not competent 
to decide the matter. In this connection | 
Mr. Roy relies upon the following passage 
inthe Privy Council decision in the case 
of Gokul Mandar v. Pudmanund Singh 
14). 
; they (their Lordships) will only observe 
in reference to arguments addressed to 
them that under s. 13 of the Civil Procedure 
Code a decree in a previous suit cannot -bè 
pleaded as res judicata in a subsequent 
suit, unless the Judge, by whom it was 
made, had jurisdiction to try and decide not 
only the particular matterin issue, but also 
the subsequent suit itself, in which the 
issue is subsequently raised.” 

Without endorsing every argument ad- 
vanced by Mr. Roy, I agree with my learn- 
ed brother that stictly speaking the decision 
of the Deputy Collector cannot be held to be 
res judicata; but at the same time if after 
his judgment and other judgments in 
which the question as to whether certain 
individual villages formed part of Kairo 
lotor not was gone into, the plaintiff se- 
riously wants to raise the question as to 
what constitutes Kairo lot, he must produce 


(13) 5 Ind. Cas. 732; 33 M. 459; (1910) M. W. N. 26; 
20 M. L. J. 792. 

(14) 29 0. 707; 29 I-A. 196; 6 0. W.N, 825; 4 Bom, 
L, R. 793; 8 Sar. P, O. J, 323 (P. O.) 
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strong and cogent evidence to show that 
the villages which havealready been held 
not to appertain to Kairo lot really do 
appertain to it and should have been 
included by the decree-holder in the list 
filed with Ex. B 6. My learned brother has 
very fully discussed the evidence in respect 
of each of the individual villages and shown 
that the objection raised by the plaintiffs 
on the score of those villages not being 
included in the sale proclamation is with- 
out substance. Thus I hold (1) “that the 
dacree in execution of which the sale took 
place was a rent, decree; and (2) that the 
sale has not heen proved to be a sale of 
only a part of the tenure but was really a 
sale of the entire holding”. As was pointed 
out in the case of Gobind Das Khandewal v. 
Durham Waite (10). 

“It is the intention of the Court which 
sells the property which is tobe looked at 
and not the intention of the decree-holder 
who was selling the property. The true 
test is what did the Oourt intend to sell 
and what did the purchaser understand he 
bought.” 

In the present case it is clear that the 
Court as well as everyone else concerned 


“in the sale took it to beasale of the entire 


tenure and I do not see how it can be held 
to be a sale of a part only. 

My learned brother has dealt with the 
other grounda on which the sale has been 


` attacked and I do not wish to repeat his 


arguments. In my opinion there was no 
irregularity inconducting the sale. The 
fact that the sale was conducted under the 
supervision of a responsible officer, Mr. 
Halder, instead of being conducted by a 
Nazir of the Court, is of little consequence 
when it is conceded that Mr. Nazir Alam, 


“who was the Executing Oourt and on whose 


order the sale was held, was duly empower- 
ed under the Chota Nagpur Tenancy Act 
to sell the property. My learned brother 
has futher shown that under the circum- 
stances of the case there was no necessity 
for issuing a fresh sale proclamation or for 
altering the decretal amount mentioned 
therein, As tothe provisions of s. 190 of 
the Chota Nagpur Tenancy Act having 
been infringed, the learned Subordinate 
Judge was rightly of opinion that under the 
circumstances of the case it will not be a 
sifficient ground for setting aside the sale 
but as my learned brother has pointed out 
Ex. G 6 is a complete answer to the appel- 
lants’ argument on this point. Thelearned 
Subordinate Judge enunciates the 


gorrect principle when he says that 


BALDHO DAS Blaha V. LAL NILMANI NATA SARI DED. 


693 


“auction sales specially when the pur- 
chasers at such sales are strangers and 
particularly rent sales, which are of constant 
occurrence, should not be lightly held 
inoperative, inasmuch as anything which 
impairs the security of purchasers at such 
sales tends to lower the prices of properties 
set up for sale.” 

To my opinion this principle should have 
been kept in view in the present case as no 
substantial grounds have been made out 
by the plaintiffs to justify our holding that 
the sale is a nullity or liable to be set aside. 

Then remains the question as to whether 
the plaintiffs’ suits should be held to be 
barred by s. 214 of the Ohota Nagpur 
Tenancy Act and Art.12 ofthe Limita-, 
tion Act. There wasa good deal of argu- 
ment before us as tothe meaning of the 
expression “to modify the effect of the 
sale.” The expression is not altogether 
happy nor is the meaning very clear. It 
is said that in construing s. 214 of the 
Chota Nagpur Tenancy Act we must keep 
in view the following passage in the state- 
ment of objects and reasons attached to 
the Bill by which the principle underlying 
the section is explained: 

“Attempts are made from time to time to 
nullify the effect of sales in execution of rent 
decrees to the great detriment of the bona 
fide purchasers, and as any want of security 
in the title of the purchaser in a rent sale 
affects the interests of judgment-creditors 
and judgment-debtors alike prejudicially, 
the principles enunciated in the rulings 
sadana have been specially set forth.” 


On the other hand, as was pointed by 
Das, J. in construing s. 2580f the Act in 
the case of Shaiba Prasad Manjhi v. Golam 
Manjhi (15) it is elementary that a Statute 
which purports to oust the jurisdiction of 
the Civil Court must be very strictly con- 
strued. In the present suits there is a 
prayer for a declaration that the sale though 
ostensibly a rent sale, was not so in fact 
and that it cannot operate as a rent sale 
but will {pass only the right, title and 
interestof the judgment-debtor. In other 
words, the plaintiffs seek a declaration that 
the sale never possessed the legal effect 
which is attributed to if and the question 
is, whether we would be “modifying the 
effect of the sale” by merely stating in 
plain terms thatit never had the legal effect 
which is attributed to it. Ido not wish to 
express any decided opinion on this question 
because (1) the suit fails on the merits and 


(15) 50 Ind. Oas, 454; (1919) Pat, 147, 
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(2) both my learned brother and I are 
- agreed that there being a definite case in 
the plaint that the sale was without jurisdic- 
’ tion the suits are maintainable at least in 
- form. As to the effect of Art. iz of the 
Limitation Act, I would again reserve 
- my opinion, becausein view of the findings 
arrived at both by my learned brother and 
- myself the suits fail on the merits and it 
is not necessary to decide this question. In 
my opinion the appeals should be allowed 
with costs and I concur with the decision 
given by my learned brother. 

A. Appeals allowed. 


PATNA HIGH COURT. 
Jury Rerarence No, 21 or 1927. 
April 27, 1927. 
Present :-—-Mr. Justice Wort and 
Mr. Justice Macpherson. 
- In the matter of SAKHIOHAND 


KUMHBHAR AND ANOTHER— ACGUSED, 
Criminal Procedure Code (Act V of 1898), s. 8307—Jury 
trial—Disagreement between Judge and Jury—Refer- 
_ ence—Duty of Judge to state his own opinion referring 

to material evidence. 

In a reference under s. 307 of the Oriminal Proce- 
dure Code the Judge should set out in some detail 
his own opinion regarding the evidence and should 

;.6tate more particularly which part of the evidence, 
in his opinion, would entitle the Court inthe interests 
of justice to convict the accused upon the charges 

' referred. A mere statement that the reasons for 
the reference are indicated in the charge to the Jury 

. is quite insufficient. [p. 694, col. 1.] | 

Reference made by the Sessions Judge, 


Patna, dated the 19th December, 1927, 


Messrs. C. M. Agarwala, (Assistant Govern- 
ment Advocate and S. A. Manzar, for 
` the Reference. 
` Messrs, P. C. Manuk, H. L- Nandkeolyar 
and D. L. Nandkeolyar, against. the 
Reference. 
JUDGMENT. 


Wort, J.—This is a Jury Reference 
under s. 307 of the Criminal Procedure 
Code by the learned Sessions Judge of 
Patna. ` 

There were seven accused and they were 
charged under ss. 149/302, 149/325 and 
149/323, It is to be noted that these 
sections relate to injuries on different 
persons and they are in no sense alterna- 
tive charges. The occurrence took place 
on the lith June, 1927. The trial was 
with a Jury. The Jury acquitted five of the 
accused of ‘all charges but convicted by a 


- In the matter of SAKHICHAND KUMBAR, 


“upon 
-learned Sessions Judge states in his letter 
‘that the reasons for the reference are 


* not. 
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majority Sakhichand under se, 325/149 and 
Basawan under s. 323/149. The Jury 
acquitted these two accueed of the other 
charge under s. 302/149. 

` The case presents a number of difficulties 
which are not decreased by the fact that 
itis impossible to say from the letter of 
referenco what is the opinion of the 
Sessions Judge, Theopinion of the Jury 
which can be gathered from their verdict 
is clear, whether in our judgment that 
opinion is right or wrong. That opinion 


“is to the effect that the case of the prosecu- 


tion was not made out asregards some of 
the accused and itis aleo not made out as 
regards the charges under s. 302/149 
against Sakhichand and Basawan. In my 
judgment the letter of reference is inade- 
quate. It has been stated more than once by 
the High Court that the Judge when refer- 
ring the case under this section should set 
out in some detail his own opinion regarding 
the evidence and more particularly should 
state which part of the evidence, in his 
opinion, would entitle the Oourt in the 
interest of justica to convict the accused 
the charges referred. Here the 


indicated in the charge. This, in my 

opinion, to say the least of it, is not helpful. 

The charge to theJury is what itshould 

be, an analytical survey of the evidence 

adduced in the case, with cogent criticisms 
of the case of the prcsecution and the 
defence. It would be impossible from that 
charge to state with any certainty whether 
the learned Sessions Judge was of the opinion 
that the accused should be convicted “or 
It is clear that the conviction under 
ss, 325 and 328 might stand, if the evidence 

justified them, and a further conviction, if 
the evidence justified it, might be recorded 
under s 30°/i45, But on the face of the 
letter of reference it might be supposed that 
there ‘was a confusion in the mind of the 
learned Sessions Judge as it seems ag if 
he had treated the latter charges ag 
alternative. The letter of reference and the 
judgment are not happily worded. This 
might be the reason that there is the 
apparent confusion which Ihave indieat- 
ed. It may very well be thatin the mind 

ofthe learned Sessions Judge there is no 

such confusion. Butthe most important 

point isthe one I have already mentioned,” 
the absence of any auequate statement in 
the opinion of the learned Sessions Judge, . 
It may well be that the Judge found 
‘himself in a- difficulty having -regard to 
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what actually happened, the Jury having 
convicted the accused under sg, 325 and 323. 
He might have thought that although he 
agreed with that part of the verdict he was 
not entitled: to record a conviction on that 
charge but should refer the matter which 
he has referred. He certainly ought not 
to record a conviction but could have 
agreed with the verdict ofsthe Jury and 
. referred the matter which comes before us. 
On the other hand, from the reading of 
the letter of reference and the judgment 
‘it may be that he thought the conviction 
-of the Jury wasa conviction of alternative 
-or minor charge. instead of the major 
-charge, This maybe gathered from his 
statement that having so far accepted the 
prosecution case the Jury should have 
‘convicted both these persons under 
.B.. 302/149, However, by n3 means does it 
necessarily follow that if the Jury accepts 
„the evidence as regards one charge they 
must necessarily or logically accept the 
evidence on the other charge. This 
reason which I have’ stated is -not an 
adequate reason for referring the case to 
this Court. This reason which the learn- 
ed Sessions Judge gives might equally 
‘be a reason for. refusing to accept the 
verdict of conviction of these two accused 
persons, as, if they refused to accept the 
evidence of a part of the case they might 
equally..and logically refuse to accept. the 
evidence of the other. 

In my judgment, therefore, the refer- 
‘ence in its present form does not comply 
with s. 397 of the Oriminal Procedure 
Code and I direct the papera to be re- 
turaed td the learned Sessions Judge for 
him to dispose of the case according to 
law and fif he should think fit in the 
circumstances, to refer the matter in proper 
form to this Oourt. 

I should add that if the learned Ses- 
_ sions Judge proposes to refer the matter 
to the Court he should clearly state in 
the letter of reference the material por- 
tion of the evidence he believes to be 
true and what his reasons are for arriving 
at his conclusions. 

Macpherson, J,—I agree to the order 
proposed. 

Seven persons were committed to the 
Patna Sessions on a charge under s. 302/ 
149 of the Indian Penal Code with re- 
ference to the deaths of Musammat 
Khairatan and Ishaq aad on a charge 
under s. 325/149 in. respect of grievous 
hurt caused to. Ohandu Mian. At the 


Sessions a further charge under s, 324/149 
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in respect of hurt to Satan Mian by means 
of a sharp pointed weapon was added. 
The Jury (by a varying majority) found 
five accused not guilty, Sakhichand Kum- 
har guilty under 8 325/149 and Basawan 
Gope guilty under s. 323/149. Unfortu- 
nately the ‘provisions of 8. 303 of the 
Code of Oriminal Procedure escaped 
notice and neither did the Jury return 
a verdict on each charge nor did the 
Judge ascertain from them to what charge 
their verdict of guilty related. The re- 
sult is that it is not clear whether the 
verdict in respect of Sakbichand Kumhar 
relates to the charge under s, 325/149 in 
respect of the injuries to Chandu Mian 
or to the charge under s. 302/149 in res- 
pect of the death of Khairatan or the 


‘death of Ishaq or both,or to which of the 


three charges the verdict in respect of 
Basawan Gope relates. 

Tn his judgment the learned Sessions 

Judge stated that the verdict of the 
majority in respect of five persons acquit- 
ted isaccepted and proceeded. 
- “In the case of Sakhichand Kumhar 
and Basawan Gope the verdict is not ac- 
cepted and their case is referred to the 
High Court under s. 307 of the Criminal 
Procedure Code for altering the conviction 
to one under s. 302/149 of the Indian 
Penal Code.” 

Tt it of course manifest that accept- 
ance of the verdict of a Jury does not 
imply agreement with it but merely that 
the Judge does not think the case is one for 
action under s. 302. 


In his letter of reference the learned 
Judge simply refers the case of these two 
persons under s. 307 with the following 
observations: “The reasons for the re- 
ference ars indicated inthe charge. lam of 
opinion that, having so far accepted the pro- 
secution case, the Jury should have convict- 
ed both these persons under s. 302-149 with 
which they are charged instead of under 
s3. 325/149 and 323/149". 


In my opinion there has not been a suffi- 
cient compliance with the provisions of 
s. 307 of the Oriminal Procedure Code. It 
may perhaps be assumed from the fact that 
he has made a reference that the learned 
Judge disagrees with the verdict of the 
Jurors at least on the chargeunder s. 302/149 
and also that he is clearly of opinion that it 
is necessary for the ends of justice to sub- 
mit the case in respect of Sakhichand and 
Basawanto this Court, though it would have 
been better to say 80 distinctly. But it is 
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difficult to say that-he has recorded the 
grounds of his opinion. The charge which is 
said to indicate the reasons for the reference 
ig largely in the interrogative (a method 
often deprecated especially when employed 
immoderately) and itis also colourless and 
lacksemphasis, Thatis of course not neces- 
sarily dispraise of achargebut such a charge 
will not ordinarily show why the Judge is 
of opinion that it is necessary for the ends 
of justice to referthe case. Infact inten- 
sive. study is required before one can discern 
what appear to be‘indications’ of an opinion 
that Sakhichand and Basawan Gope 
should be convicted under s 32/114 
and apparently on the other charges as well, 
And though such indications appear to exist 
though reconditely, one cannot feel sure 
especially in view of the terms of the letter 
of reference wich are either unduly 
restrained or might by themselves even be 
construed a8 designed to convey not a 
personal opinion of the guilt ‘of the two 
accused but a view that irrespectiye of his 
opinion the verdictis not logical. The diff- 
culty is enhanced by the word ‘altered’ in 
the judgment and the recommendation to 
convict under 8. 302 instead of under 
s. 825 and s 323 (in each cage 
with s. 149) in the circumstances to 
which allusion has been made, andit appears 
possible that the learned Sessions Judge 
did not take account of the charges under 
s. 325 and s. 324. It seems hardly 
probable that in his view the verdict of 
guilty on the specific charge under s, 
325/149 is wrong. Necessarily the form of 
the reference must vary in each particular 
case, but at least the learned Judge's 
opinion of the requirements of the ends of 
justice and the identity of the charge or 
charges which he considers to have been 
proved should be absolutely clear, and in 
the grounds for his opinion, to which the 
High Oourt is enjoined to give due weight, 
he should deal inappropriate detail with the 
evidence setting out the substance of the 
portions on which he relies and the consi- 
derations which constrain him to differ from 
the verdict of the Jury. In this regard 
reference may be made to Emperor v. 
Dyamanaik Annappanaik (1), Emperor v, 
Lrya Doddappa Katagi (2) and Emperor v. 
Chandra Krishna(3). 

A, Order accordingly, 
(1) 6 Bom. L. R. 519; 1 Cr. L. J. 586, 


(2) 6 Bom. L. R. 599; 1 Or. L. J. 743. 
(8) 10 Bom. L. R. 173; 7 Qr, L. J. 192. 
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PATNA BRIGH COURT. 
CRIMINAL APPEAL No. 81 or 1928, 
July.19, 1928. 

Present:—Sir Courtney Terrell, Kr, 
Ohief Justice, and Mr. Justice Allangon. 

JAGAT NARAIN LALL—Accoszp— 

i APPELLANT 
VETSUS 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 124-A—-Article 
in newspaper suggesting that Government are fomenti- 
ing communal strifes—Sedition—Bona fide comment, 
limits of. 

Every one has the right to comment upon the 
action of any particular individual or set of in- 
dividuals. But the way in which the comment is 
put forward has to be considered and if the article 
read as a whole is likely to bring the Government 
into hatred or contempt or is liable to excite dis- 
affection, the writer will be guilty of an offence under 


s. 124-A of the Penal Code. 

An article ina newspaper which attributes tc the 
Government a deliberate policy of fomenting com- 
munal strifes comes within the purview of s, 124-A of 
the Penal Code. f 

Oriminal appeal against an order of the 


City Magistrate, Patna, 


Messrs. S. Sinha, S. P. Varma, Baldera 
Sahay, D. L Nandkeolyar, Dhyan Chandra, 
K. N. Lal and K.N. Varma, for the Appel- 
lant. 

Sir Sultan Ahmad, Kr. 
Advocate, for the Respondent. 


JUDGMENT. 

Courtney Terrell, C. J.—The accus- 
ed Jagat Narayan Lal has been charged and 
convicted unders. 124A of the Indian 
Penal Code for sedition. The subject of 
the charge isa silly little article in an 
insignificant little paper written by a silly 
noisy little man and were it not for the 
fact that the paper even of this descrip- 
tion hassome readers amongst excitable 
people one would be inclined to treat the 
offence with contempt because the logic 
and tone ofthe article are such as to 
make no appeal to any one with any 
degree of common sense. But the typeof- 
mind exemplified by the author of this 
article js one which will arise and bas 
arisen in all times under any form of 
Government whether the most tyrannical 
or the most benign. It is, in short, a 
biological product and isnot the result 
of political condition. Ib may appear 
under the most ideal administration in 
any country, but nevertheless it isa nuisance 
which involves the community in expense 
and trouble, and its activities have to be 
checked. The meaning of the article ig 
clear and obvious. It isan attack upon 
the Government and also upon the per. 
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sonnel which constitute the Government, 
because Government cannot be carried 
“through any agency other than human 
beings; and it attributes to the Govern- 
ment andto the personnel of the Gov- 
ernment a deliberate policy of fomenting 
"the communal strifes which are so mark- 
ed a feature of this country atthe pre- 
sent moment. It is unnecessary to go 
into details of the article with a view to 
` justify that zopinion. The conclusion of 
the learned Magistrate is clearly right. This 
case cannot for one moment be argued 
‘on the lofty level of a consideration of 
‘the right of comment by a journalist (if 
this man can be considered as a journalist) 
upon matters of public importance. Of 
; course, if is obvious that every one has a 
right to comment upon the action of any 
particular individual or set of individuals, 
, The only point is as to the way in which 
.the comment must be put forward, and 
_as Mr. Sinha himself points out, the article 
.must be read as a whole to see if it is 
likely to bring the Government into hatred 
‘or contempt or is liable to excite dis- 
‘affection. Now, persons of the class of 
mind who read this paper and pay 
„any attention to it will undoubtedly be 
.led to believe bythis article that such 
a policy on the part of the Government 
actually exists and any body coming to 
‘the conclusion that such a policy does 
„exist would naturally both hate the Govern- 
ment and hold itin contempt und be 
disaffected towards it, and I have no 
doubt myself from the tone of the article 
„that that was the intention of this foolish 
writer. Well, as I have said, the matter 
is quite trifling but it is a nuisance and 
must be put a stop to. Thesentence of 
twelve months’ simple imprisonment is 
not jn the least severe and will give him 
time to make up his mind, perhaps to 
improve such journalistic talents as he 
possesses and apply them to some useful 
from of literature, Also the fine of 
‘Rs. 1,000 which I should imagine, will 
for aconsiderable time deprive this paper 


of its profits, isa proper one., The appeal 
is dismissed. 

Allanson, J.—I agree. 

A. Appeal dismissed. 
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PATNA HIGH COURT. 
O1vit Revision No. 217 oF 1928. 
July 27, 1928. 

Present :—Mr. Justice Ross. 
AMBIKA BALA DASI—PBETITIONER 

G LETSUS 

GOBIND NAIK AND OTRERS—OPPOSITE 
Party. 

Chota Nagpur Tenancy Act (VI of 1908), s: 218— 
Suit for rent below Rs. 100 in value-~Appellate 
judgment of Deputy Commissioner—Revision by High 
Court. 

A judgment passed by the Deputy Commissioner 
on appeal from a decree passed by a Deputy 
Collector in a suitfor rent under the Chota Nagpur 
Tenancy Act in which the amount sued for is less 
than Rs, 100, isnot open to revision either by the 
Revenue Authorities or by the High Court. 

The Courtsof Appeal and revision in rent suits 
are the Oommissioner and Board of Revenue, and 
the High Court has got nothing to do with them 
where there is no question of title. 


Revision against tan order of the 
Deputy Commissioner, Singhbhum, dated 
the 13th February, 1928. 

Messrs. A. K. Roy and Arabinda Bandhu 
Banerji, for the Petitioner. 
Mr. G, C. Mukharji, 

Party. 


JUDGMENT.—A preliminary objec- 
tion is taken that this application does not 
lie. The application is in revision against an 
appellate judgment of the Deputy Com- 
missioner on a decree passed by the Deputy 
Collector in a suit for rent where the 
amount sued for was less than Rs. 100, 
Under s. 2186, Ohota Nagpur Tenancy Act 
the judgment of the Deputy Collector in 
such a suit is not open to appeal or revision 
subject only to one proviso, that there may 
be an appeal to the Daputy Commissioner. 

It is contended that because this appel- 
late judgment of the Deputy Commissioner 
referred to in cl. (2), s. 218, is not express- 
ly stated not to be amenable to revision or 
further appeal, therefore, revision lies. In 
my opinion this is an impossible construc- 
tion of thesection. Olause (1) enacts that a 
judgment in sucha suit shall be final and 
not subject to appeal or revision except in 
the particular circumstances provided by 
el. (2); that is to say, the only modification 
te which such a judgment is open is modi- 
fication by appeal to the Deputy Commis- 
sioner. It follows, therefore, that no reyi- 
sion lieg. Then itis argued that if there is 
no revision to the Revenue Authorities there 
is revision tothe High Oourt. This argu- 
ment seems to me to be entirely without 
force. The Courts of Appeal and revision 
in rent suits are the Commissioner and 
Board of Revenue, and the High Court has 
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got nothing to do with them where there is 
no question of title. 
The application “is dismissed with costs ; 
hearing-fee one gold mohur. Pee 
A. A poitean g7 488e. 
5. ; 





PATNA HIGH COURT. 
Oivit APPEAL No. 104 or 1924, 
June 12, 1928. 
Present :—Mr. Justice Ross and 
Mr. Justice Fazl Ali. 
GOBINDJBE MADHAWJBHE & Oo. Lap, 
—Dezrenpant No, 1-— APPELLANT 
versus 

O. J, SMITH AND ANOTAER— PLAINTIFF AND 
; Daerenpant No. 2— RESPONDENIS, 

Civil Procedure Code (Act V of 1908), O.V, rr. 9, 

15-——-Service by registered post— Denial by defendant 
of receipt of swmmons—Right to re;trial—Evidence— 
Disputed signature—Omission to call eaxpert—Infer- 
‘ence—Value of expert evidence in general—-Ex parte 
decree—-Application to set aside—Inquiry into merits, 
propriety of—Promissory note—Note executed for 
“money advanced for future supply of goods, whether 
negotiable instrument, ‘ 
- Service by post isa poor substitute for personal 
service and, if a defendant against whom an ez parte 
decree had been passed on evidence that the sum- 
‘mons was sent by registered post denies that the 
packet had been delivered to him, a re-trial should 
be granted. [p. 700, col, 2.] 

Sunder Spinner v. Makan Bhula (1), followed. 

Evidence of the genuineness of signature based 
‘upon’ a comparison of handwriting and of the 
opinion of experts is not of very great value and 
‘no inference can, therefore, be drawn from the fact 
‘that an expert witness was not called to give evi- 
dence on the genuineness of a disputed signature. [p. 
701, col. 1.] | 

If the Court comes to the conclusion that the 
summons was not in fact served upon the defendant, 
it ig at liberty to examine the evidence witha view 
‘to find out whether there was any foundation for 
the previous suit and for the purpose of enabling it 
‘to decide whether the failure of service of summons 
was accidental or deliberate. [p. 701, col. 2.] 

Damodar Prasad v. Ram Sarup Kumar (8), fol- 
lowed. 

A promissory note executed for a sum of money 
advanced for the supply of goods and which is 
controlled by an agreement that it is to be satisfied 
by the supply of such goods is not a negotiable 
instrument. [p. 702, col. 2.] 

Appeal from a decree of the Sub- 


Judge, Dhanbad (Manbhum), dated the 23rd 


February, 1924. š 
‘gir Sultan Ahmed and Mr. S. C. Mazum- 


dar, for the Appellant. 
Messrs. S. N. Palit and N. N. Roy, for 


thé Respondents. h 


JUDGMENT,—This is an appeal by de- 
fendant No. 1, Gobindjee Madhawjee& Co. 
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Ltd., against the decree of the Subordi- 
nate Judge of Dhanbad setting aside an 
ex parte decree for Rs. 1,03,813-11-2 ob- 
tained by him against the plaintiff in the 


High Oourt at Bombay on 28th March, 
‘1922, on the ground of fraud. The «plains | 
tiff O. J. Smith, the proprietor of “the 
“‘Bagdighi Oolliery at Jharia, alleged in his 
plaint thatin1916 he entered'into an agree- 


ment with the defendant second party, 
P. S. Mehanti and Company, a firm carrying 
in Bombay, for the supply 
.of 100,010 tons of rubble coal. The firm 
advanced one lakh of rupees against this 
agreement which was to be re-paid by the | 
deduction of one rupee per ton out of 
the price of the coal supplied. Three 
promissery notes were executed in furthér 
security of the loan; ‘one on 2nd May, 
191g, for Rs. 35000 and two on 27th Jute, 
1916, one for Rs. 35,000 and , the other for 
Rs. 30,0C0. Asthe Government took over 
the control of coal, the plaintiff was unable 
to supply the coal‘according to the contract 
and the promissory “notes- were renéwed 
by three fresh promissory notes one on 
2nd May, 1919, for Rs. 35,000 and two 
others on 27th June, 1919, for Rs. 35,000 
and Rs. 30,000. On 14th August, 1920, the 
plaintiff entered’ into a new agréement 
with thefirm and in pursuance ofthat agres- 
ment paid to the defendant. firm on 
8th January; 1921, through the Bank of 
Baroda, Limited, Rs, 3,60,000 the balance 
of the sum due under that agreement 
and Rs. 92,000, the balance of the debt 
due on’ the original contract for rubble 
coal after crediting asumof Rs. 8,CCO for 
rubble coal supplied; and on the same day 
the firm granted a receipt in ‘full dis- 
charge of their claims. Notwithstanding 
this agreement andreceipt the defendant 
Company brought the suit above referred 
to and obtained a decree. Eo ae 
It is alleged in the plaint that the 
summons which purported to have been 
received on behalf of the plaintiff by one 
Sachindra Mohan was not in fact received 
by his clerk Sachindra Moban Nag and 
that thesignature purporting to be his was 
aforgery. It was further alleged that 
the plaintiff believed that the defendant 
firm had in collusion with the defendant 
Company falsely endorsed the promisscry 
notes in favour of the latter without any 
consideration and after they had been fully 
satisfied; and that the ex parie decree was 
obtained by fraudulently suppressing the 
summons, i 
In their defence the defendant Compa 
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denied that thesum of Rs, 92,000 or any 
other sum had been paid on account of or 
‘against the three promissory notes and 
pleaded that the agreement and receipt 
by the defendant firm had no connexion 
e ‘withthe three promissory notes inasmuch 
‘as the defendant firm had endorsed and 
‘delivered the three promissory notes to the 
‘defendant Company long before the agree- 
ment and receipt. It was alleged that 
the original advance of one lakh of rupees 
was made by the defendant Company to 
‘the defendant firm and thatthe original 


‘promissory notes, were endorsed to them 


and that after renewal the renewed notes 
were also endorsed onor about the date 
of renewal and delivered to the defendant 
‘Company. It was futher alleged that by 
a letter dated 8th August, 1921, addressed 
. to the plaintiff and sent by registered post, 
the ‘defendant Company through their 
Solicitors had demanded payment, but that 
no reply was received and that the suit 
was then instituted in the High Court 
and summons was duly served. It was 
further alleged. that Sachindra Mohan Nag 
was fhe personal clerk of the plaintiff 
and: worked in his bungalow and used to 
receive registered parcels and postal 
packets forhim; and that he received the 
summons onhis behalf and the plaintiff 
was fully aware of the same. The defend- 
ant Oompany denied that there was any 
collusion about the ‘endorsement of the 
promissory notes. 
. After this written statement was filed 
and evidence had been taken on commis- 
sion, the plaintiff amended his plaint by 
referring to an agreement entered into 
between the defendant firm and the de- 
fendant company in June 1916. He fur- 
ther alleged that endorsement of the notes 
of 1916 in favour of the defendant Com- 
pany was kept concealed from the plain- 
tiff who.all along believed that they were 
in possession of the defendant firm. He 
further referred to a loan of twenty-five 
lakhs ofrupees taken from ihe Bank of 
Baroda on a first mortgage of the Colliery, 
-the plaintiff putting an end tothe contract 
for rubble coal; and the mortgage deed 
in favour of the 
and release dated 8th January, 1921, were 
all drawn up by Messrs. Orr Dignam & 
Company and they were both executed 
“about the same time and the Manager of 
- the Bank of Baroda was fully aware of the 
deed of release executed by the defendant 
ficm andthe sum of Rs. 92,080 covered by 
the receipt was left with ‘the said Manager 
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for payment; and the plaintiff stated hi? 
belief that the defendanj Oompany was 
fully awareof the mortgage-deed, one of 
the debts guaranteed by them having been 
re-paid out of the same mortgage money 
and that thessum of ‘Rs. 92,000 had been 
paid by the Bank of Baroda to the defend- 
ant Company in full payment of the pro- 
missory notes and that after the satisfac- 
tion thereof the defendant firm made 
a false and fictitious endorsement in favour 
of ae en Company, 
he learned Subordinate Judge 

the signature of Sachindra Makan = tee 
postal acknowledgment was false and 
fabricated and that he never received the 
summons sent by registered post. He fur- 
ther found that the amount due to the 
defendant firm was left with the Manager 
of the Bank of Baroda and that after 
correspondence over the payment of 
Rs. 92,000 between the Bank of Baroda and 
the defendant Company, the amount was (as 
now admitted) paid to the defendant Com- 
pany on behalf of the defendant firm on 
24th January, 1921. He held that the 
amount received incash from the plaintiff 
was paid over to the defendant Company 
thus leading again to the inference that 
the payment could not have been made 
on any other account than on account of 
the advance of one lakh of Tupees and 
that the plaintiff fully paid up the loans 
secured by the promissory notes which 
he had executed against the contract of 
1916 and for which he gave fresh pro- 
misscry notes in 1919. He referred to 
the fact that the endorsements on the 
renewed notes were undated and to the 
fact that the plaintiff admittedly wag 
unaware of the transfer of the promissor 

notes to the defendant Company atleast 
before August, 1921. He was of the opin- 
ion that although the instruments mee in 
the form of promissory notes, they were not 
in effect promissory notes because they had 
to be read along with the agreement for the 
supply of coal, the whole constituting one 
contract, and neither the defendant firm 
nor the defendant Company regarded the 
promissory notes in any other light. The 
notes, therefore, not being negotiable but 
merely choses in-action notica of transfer 
was ifecessary; but no notice of transfer 
was given until long after the notes had 
been paid. He referred to the fact that the 
correspondence between the defendant 
Company and the Bank of Barodah not 
been produced and was of opinion that this 
would have explained the real nature of the 


700 


transaction and that Rs, 92,000 was paid to 
the defendant Company. He further held 
that this payment had been credited to the 
personal account of the defendant firm and 
not to the joint account which stood in the 
names of the plaintiff and the defendant 
firm, because the defendant firm was heavily 
indebted to the defendant Company and 
there was very little prospect of re-payment 
ofthe debt. With regard to the demand 
‘said to have been made in August, 1921, the 
learned Subordinate Juge was of the opinion 
that the signature of the plaintiff on the 
postal acknowledgment was not genuine. 
On these findings he set aside the decree 
and granted an injunction restraining the 
defendant Company from executing it. 

The first question that arises is as to the 
service of summons. 

The facts which may be said to have been 
provedin this connexion, are briefly these: 
On 6th February, 1922, the Solicitors on 
behalf of Gobindjee & Company addressed a 
letter to the Prothonotary .of the Bombay 
High Court asking him to transmit the 
duplicate writ ofsummons by registered post 
to the addressof Mr. Smith at Hirapur in 
the District of Dhanbad to be served on 
him there. This letter is Ex. 3 in the 
case andthe summons is Ex. 59 and dated 
3rd February, 1922. Exhibit W isa postal 
receipt dated 8th February, 1922, and show- 
ing that a registered letter addressed to 
Charles, J., Smith at Hirapur, District 
Dhanbad, was received at the Ohurch Gate 
Street-Post Office, Bombay. Exhibit 26 isa 
postal acknowledgment,dated 11th February 
1922, showing that a registered letter address- 
ed to Charles, J, Smith Esq., at Hirapur, 
District Dhanbad, was received on his behalf 
and the person who received it signed his 
name as follows: “Sachindra Mohan for 
Gharles, J., Smith Esq.” This acknowledg- 
ment appears to have been received in the 
Prothonotary's office on 16th February, 1922. 
On 220d March, 1922, one Sadasiv Bal 
Krishna Joglekar, a clerk in the 
Prothonotary’s office, swore an affidavit 
to the effect that summonses had 
been sent by registered post to the 
defendants in the suit and the postal 
acknowledgment relating to the summons 
addressed to Mr. Smith had been received 
in the Prothonotary’s office and was agnexed 
with the affidavit. 

It is contended on behalf of the res- 
pondents that these facts do not constitute 
even prima facie proof of service of 
summons. It is said that there is no 
evidence on the record that it was Sachin- 
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dra Mohan Nag (P. W. No. 1) who had 
received the registered letter, nor is it 
proved that he had any authority to re- 
ceive any registerad letters on behalf 
of Mr. Smith. Reference is also made to 
O. V, r. 15, Civil Procedure Code, wherein , 
it is provided that service of summons 
may be made on any adult male mem- 
ber of the family of the defendant who 


is residing with him and it is further ~ 


provided that a servant is not a mem- 
ber of the family within the meaning 
of this rule. It is also contended that 
there is no evidence on the record to 
show that Mr, Smith was at all aware 
or made aware ofthe summons having been 
received on his behalf. 

In our opinion it is unnecessary to go 
into this question, specially in view of 
the fact that the matter is really governed 
by the rules framed by the Bombay High 
Court and that it appears from Ex. 18, 
the decree passed by the Bombay High 
Court, that in the present case the service 
of the summons was considered to have 
been prima facie proved and the Oourt 
proceeded to pass an ex parte decree. At 
the same time, however, it is clear that 
the evidence as to the service of summons 
in the present case is of a very meagre 
character and’ once it is brought into 
question very slight evidence would be 
necessary to displace it. In the case of 
Sunder Spinner v. Makan Bhula (1) Mac- 
leod, O. J., observed as follows :— 


“We need say no more in this case 
than that the defendant, on representing 
to the Court that he had not been offered 
the postal packet, was entitled to a re-trial. 
Service by registered post is at any time 
a poor substitute for personal service, 


which isdirected by the Oourt. It is l 


allowed to litigants as a matter of con- 
venience. But when sitting on the Ori- 
ginal Side I have invariably allowed a 
defendant a re-trial, if, after the decree 
had been passed against him on evidence 
that the summons was sent by registered 
post and returned refused, .he appeared 
and denied that the packet 
been delivered to him by the postal authori- 
ties.’ 

Thus if the only question in the pre- 
sent case had been as to whether the 
summons was served on Mr. Smith or 
not, there would have been no difficulty * 
in answering it in the negative having 


(1) 64 Ind. Cas. 388; 46 B. 130; 23 Bom. L. R. 908; 
A, I. R. 1922 Bom. 377, 


had ever - 
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Yegard to the evidence of Mr. Smith and 
other circumstances of the case. 

“But in this case we have not only to 
be satisfied that there was a deliberate 
and ‘fraudulent suppression of such ser- 
.vice. , The evidence, therefore, of Sachin- 
dra Mohan Nag is of very great im- 
portance in this case and we had care- 
fully to go through it with the assist- 
ance of the learned Counsel for the ap- 
pellants as well as the learned Advocate 
for the respondents. [Their Lordships re- 
ferred to the evidence and proceeded:] 
It is urged on behalf of the appellants 
that the onus being on the plaintiff in 
this case, ib was hisduty to have examin- 
ed the postal peon who was entrusted 
with the delivery of the registered letter 
in question and also the handwriting ex- 
pert to prove that.the signature on Ex, 
26 is a forged one. There is no doubt 
that the onus is primarily on the plaint- 
iff in this case. But once we find sufficient 
materials to believe the evidence of Sachin- 
dra Mohan Nag, there will be no difficulty 
in deciding the case even though the 
witness referred to has not been examin- 
ed. Then again there is nothing on the 
record to show who this postal peon was, 
and assuming that a fraud was really 
committed -in this case and the registered 
letter was not delivered to P. W. No. 3 
in consequence of the fraud, it is ap- 
parent that the postal peon, whoever he 
may have been, must have been a party 
to it and it is unreasonable to expect that 
he would depose truthfully to circum- 
stances which would necessarily tend to 
incriminate himself, 

As to the handwriting ex-pert not having 
been examined, we may quote the follow- 
ing passage from Dr. Lawson’s work on 
the Law of Expert Opinion and Evidence 
which has also been quoted in In re 
Basrur Venkata Row (2): 


“The evidence of the genuineness of the 
signature based upon the comparison of 
handwriting and of the opinion of ex 
perts is entitled to proper consideration 
and weight. It must be confessed, how- 
ever, that ib is of the lowest order of 
evidence or of the most unsatisfactory 
character. We believe that in this opinion 
experienced laymen unite with members 
ef the legal profession, Of all kinds of 
evidence admitted in a Court this is the 
most unsatisfactory: It is so weak and 


(2) 14 Ind. Cas. 418; 36 M. 159; 11 M. L. T. 93; 22 
L L J. 270; (1912) M, W. N. 125; 13 Or, L. J, 226, 
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decrepit as scarcely to deserve a place in our 
system of jurisprudence.” 

Dr. Lawson has perhaps tsed too strong 
language in deprecating the value of 
expert opinion in cases of disputed hand- 
writings, and we are not prepared to go 
so far as he has gone. But it is a fact 
that in a large’ number of cases the 
Oourts have hesitated to base their con- 
clusions entirely upon expert opinion. 
In our opinion the absence of expert 
evidence in the present case does not 
constitute any real difficulty in the way 
of deciding it. {Their Lordships referred to 
the evidence and continued:| We, therefore, 
agree with the finding of the learned 
Subordinate Judge that the signature on 
Ex. 26 is not the signature of P. W. 
No. 1, Sachindra Mohan Nag and it has 
been fabricated by some one else. 

Once we are satisfied that the sum- 
mons was suppressed in this case, it is 
permissible to us to examine the 
merits ofthe claim on which the ex 
parte decree was based. As was pointed 
out in the case of Damodar Prasad 
v. Ram Sarup Kumar (3), “if the 
Court comes to the conclusion that 
the summons was not in fact served upon 
the defendant, it is atliberty to examine 
the evidence with a view to find out 
whether there was any foundation for 
the previous suit and for the purpose of 
enabling it to decide whether the failure 
of service of summons was accidental or 
deliberate,” 


Before, however, we. proceed to dis- 
cuss the merits of the case and the ques- 
tion raised on behalf of the plaintiff that 
he had a fair defence to the suit brought 
in Bombay by defendant No. 1, we wish 
to consider the allegation made on be- 
half of defendant No, 1, that before they 
instituted the suit in Bombay they had 
sent through their Solicitora "a notice of 
demand” to the plaintiff in which they. 
had asked him to pay up the dues under 
the three pro-notes of 1919 and had also 
informed him that the said pro-notes had 
been endorsed to them by Mehanti & 
Co. We propose to examine this ques- 
tion because both the learned Subordi- 
nate Judge and the appellants have laid 
great Stress on the importance of the 
notice. In fact the learned Subordinate 
Judge goes so far as to say that if this 
notice was indeed sent as alleged it would 


(3) 71 Ind. Oas. 843; A. I. R. 1993 Pat, 327; 4 P, L. 
T. 102; (1923) Pat. 137; 1 Pat. L. R. 252, 
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take away all foundation of fraud. The 
learned Counsel for the appellant, although 
he does not put the case so high, con- 
tends that if this notics is proved to 
have reached Mr. Smith, it will, in the 
first instance, greatly discredit the veracity 
of Mr, Smith ; and in the second place, 
it will make his allegation of fraud highly 
improbable. [Their Lordships held that 
no such notice had been received by the 
plaintiff and proceeded:| The question 
is whether Mr. Smith had a defence to 
‘the suit brought against him and this 
depends principally upon whether the 
promissory notes had been satisfied before 
the suit was brought. It is clear that 
as to the interest claimed against him 
he had a good defence, because he was 
not liable to pay interest under the 
agreement for the supply of coal, The 
argument on behalf of the appellant is 
that the notes of 1916 and the renewed 
notes of 1919 were on their face negoti- 
able instruments and the appellant was 
a holder in due course. The suit was 
brought within. time and the only de- 
fence that could be taken was to show 
that payment had been made to the holder 
of the instruments: s. 78, Negoti-~ 
able Instruments Act, 1881. But the res- 
pondent does not prove payment to the 
appellant and, therefore, there was no 
defence to the suit. 

As to the view taken by the learned 
Subordinate Judge that these instruments 
were not negotiable because they were 
controlled by the contemporaneous agree- 
‘ment in 1916, it is contended in the firat 
place that the agreement has not been 
properly proved. The original is said to 
be missing, but according to the evidence 
of Mr. Smith it was executed in duplicate 
and the duplicate was not called for from 
the defendant firm. Moreover, the agree- 
ment which was for three years was not 
renewed when the notes were renewed, 
and consequently they stood clear of the 
agreement even if it had attached to the 
original notes. The agreement was exhaust- 
ed and the renewed notes at all events 
were promissory notes and nothing else, 
and in any case theagreement wasdefinitely 
put an end to in August, 1920, before the 
notes were satisfied. It is contended “further 
that there is no proof that the notes were 
satisfied to the knowledge of the appellant. 
The best evidence of payment would have 
been the production of the notes which Mr. 
Smith admittedly did not receive back and 
the receipt which he took from the defend. 
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ant firm when Rs, 92,000 was paid does not 
refer to the promissory notes at all. 

Now weshall assume for the present that 
these documents are negotiable instruments 
as in fact they appear to be on their face. 


‘L Their Lordships held on the evidencg that, 


the notes had been satisfied and proceeded: | 
So far we have dealt with the case on the 
assumption that the notes were promissory 
notes, but it seems plain that they were not, 
They were,as Mr. -Smith says, additional 
security for the one lakh of rupees which 
was the subject matter of the agreement 
entered into between him and Mehenti. The 
original of this agreement was missing and 
a draft wastendered in evidence .but the 
Oourt did not receive it. In these cir- 
cumstances, in our opinion, secondary 
evidence could be given and Mr. Smith 
has stated what the agreement was, namely 
that the money advanced was to bear no 
interest and was to be deducted from the 
price of coal at one rupee per ten on 
despatch. This is also found from thedefend- 
ant’s own evidence Exs.O and P. Exhibit 
O is a letter from Mehenti and Company to 
Gobindjee on 2nd May, 1916, when the first 
advance of Rs. 35,0u0 wasmade and there 
it is‘stated that according to their agree- 
ment with Mr. Smith they were to deduct - 
one rupee per ton as the rubble was delivered 
to them from his bills and the said 
amount as deducted would be paid to 
Gobindjee by Mehenti every month and 
that the whole amount was to be paid within 
three years. i 
In Ex. P which is a mere elaborate, 
agreement on 27th June, 1916, when the 
balance of the lakh of rupees was advanced, 
there isthe same undertakiag to deduct 
from the price of every ton of coal delivered 
by O. J. Smith, one rupee and to pay the 
amount of the deduction to Gobindjee and 
Company at their office in Bombay. It was 
also stipulated as between them that the 
promissory notes were to be negotiable, but 
it was provided that any re-payment made 
should be endorsed on the notes. This 
was evidently on part of the agreement 
between Mr. Smith and Mehentiand is not 
binding on the plaintiff. But these docu- 
ments are sufficient to show that these 
notes were controlled by the agreement and 
were in fact not negotiable instruments 
becausa they were to be satisfied by the 
supply of coal, We have referred to the 
argument based upon the fact that the 
agreement was not renewed in 1919; but Mr. 
Smith has explained that there was no need 
to renew it bacauaeit was effective until all 
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the contracts were cancelled in 1920, and 
this must evidently bs the case. It was un 
agreement for the supply of 100,000 tons of 


coal and the fact that three years had 


elapsed without coal being supplied by 
reason of the Government control would not 
*put an end to theagreement. And,as the 
learned Subordinate Judge has pointed out, 
if the instruments were not originally 
negotiable, they would not become nego- 
tiable by the cancellation of the agreement 
in 1920. It is significant that in the written 
statement the defendant denies all know- 
ledge of the agreement for the- supply of 
coalalthough this denial is plainly falsified 
by Exs.O and P; and he also professes 
ignorance of the payment of Rs. 92,000. 
The defence developed at the trial that this 
sum was paid on P. S. Mehenti’s personal 
account, finds no place inthe written state- 
ment which is confined to a bare denial 
that Rs. 92,000 was paid on account of the 
promissory notes in suit. 

. On a consideration of the whole evidence 
there is, in our opinion, no room for doubt 
that the plaintiff had a good defence to the 
suit in Bombay and that the suit was 
fraudulent because the claim made in the 
suit had already been satisfied to the 
knowledge of the claimant. 

. Our conclusions in this case may be 
summed up as follows:— 

(1) That there was no service of summons 
on Mr. Smith. 

. (2) That this is not a. case of mere non- 
service due to accident but a case of deli- 
berate suppression ofservice as evidenced 
by the fact that the signature of Sachindra 
Mohan was fabricated. "tj. 

. (3) That Mr. Smith hada fair defence to 
make if he could have appeared to defend 
the suit at Bombay which was decreed ex 
parte against him on account of his non- 
appearance. 

. (4) Thatdefendant No. lsuppresseda num- 
ber of material facts when he brought the 
suit at Bombay. 

(5) That he must have been aware that 
the sum of Rs. 92,000 which he got through 
the Bank of Baroda was paid on account 
of the three promissory notes executed by 
Mr. Smith in favour of Mehenti and Com- 


pany. 

On these findings we are of opinion that 
this suit was correctly decided by the 
earned Subordinate Judge and we dismiss 
the appeal with costs, 

A Appeal dismissed, 
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PATNA HIGH COURT. 
First Orvin, Appzan No. 169 oF 1926, 
March 11, 1926. 

Present:—Sir Dawson Miller, Kt., Ohief 
Justice, and Justice Sir B. K. Mullick, Kr, 
KUMAR KAMAKHYA NARAYAN 
SINGH—PLAINTIFF—APPELLANT 
VETSUS 
SURENDRA KARAN DEO AND OTHERS 
— DEFENDANTs— RESPONDENTS, 

Evidence—Jamabandi papers, evidentiary value of 
—‘Rent’ and ‘revenue’, meanings of—Jagirs in 
Ramgarh Estate-—Custom of tail male—Landlord and 
tenani =A dueres possession against lundlord, 

As a rule, ex parte statements in jamabandi 
should be treated on the same basis as booka af 
account and regarded not as a primary proof but 
merely as corroboration of other direct evidence. but 
where such documents relate to distant times. and 
no direct evidence of the matters mentioned there ig 
any longer available, their value assumes greater 
proportions, and if they indicate a state of affairs 
which may be presumed as not unlikely to have 
happened then they may be taken into account and 
relied upon with more certainty. But no hard and fast 
rules can be laid down as to the value to be attached 
to documents of this nature of an ancient date. In 
estimating their value it is important to consider 
what took place later. [p. 705, cols.1 & 2) 

The terms ‘rent’ and ‘revenue’ are frequently used 
as synonymous and use of the term ‘rent’ cannot be 
held to show oy that the person paying it 
is only a tenure-holder and not an ind 
talugdar. [p. 707, col. 1.] Ppendent 


Itis not open to a tenant to prescrib ; : 
landlord. [p. 711, col. 1 ? © against hig 


Jagirs in R h Estate in li i 
gulbject to the oustow of teil mala. “To, Th eas a 
‘ on Da rêma z decisionof the Addi- 

ional Sub-Judge, Hazaribagh, dat 
23rd February, 1022, saé 

Messrs, L. P. Pugh, S. Sultan Ahmad 
M. Mullick and L. N. Singh, for the Ape 
ant, 

Messrs. K. B, Dutt, S. N. Rai 
De, for the Respondents, . a 


Miller, C. JLAM nT, 
er, C. J.—This is an appea 
a decision of the Additional cul ba ER 
Judge of Hazaribagh, dated 23rd February 
1922, The plaintiff, who is a Ward of Court 
suing through the manager of his estate 
is the proprietor of the Ramgarh Raj. De- 
fendant No. 1 is the holder of certain 
villages comprised withinthe plaintiff's 
zemindari and commonly known as Barsote 
Lat. Theother defendants are persons 
holding various interests in those Villages 
or some ofthem derived from defendant 
NG. lor a enor 

uring the last survey and sett 
operations in the Hazaribagh Deen 
the property is situated, the interest held 
by defendant No.1 was recorded in the 
Record of Rights, finally published in 1914, 
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asa shamilat taluk held under Ramgarh 
Raj‘and as non resumable. By the present 
suit the plaintif? seeksa declaration that 
the tenure known a3 Barsote Lat consist- 
ing of the villages, 129 in number, set out 
in schedule A of the plaint is not a shamilat 
or shikmi taluk of the Ramgath Estate and 
is not non-resumable as recorded in the 
khewats. He further seeks a declaration that 
it is an ordinary jagir under the Ramgarh 
Raj and is resumable by the Raja of Ram- 
garh on failure of the direct male line of 
the grantee, in this case, Raja Prithi 
Karan Deo. Itis admitted that the rule 
of primogeniture prevails in the families 
of both the plaintiff and defendant No. 1 
and that-females do not succeed to the 
estate: 

Three written, statements have been filed 
in the suit, one on behalf of defendant 
No.1 andother on behalf of defendant 
No. 2 who has an interest in one of the 
mouzas and the third on behalf of defend- 
ants Nos.12 to 15 and 16 to 21, 
raise for all practical purposes the same 
defence. 

Although it is denied in the written 
statements that Barsote forms any part of 


the Ramgarh Raj. it is conclusively proved- 


that Barsote as it then existed was settled 
with -Raja Maninath Singh of Ramgarh 
by the Decennial Settlement, made with 
him in 1790 and earlier settlements. 

. The present case and two others in which 
the Raja of Ramgarh is claiming a similar 
declaration and which were tried and de- 
termined by the same Judge, were argued 
inappeal before us at thesame time, and we 
reserved judgmentin the three cases until 
we had heard the arguments in each. In 
the Jagodih case Kamakhya Narain Singh 
v. Jawahir Khan (1) in which we have 
just delivered judgment we arrived at the 
conclusion that that tenure was jagir grant 
rasumable on the failure of the male lineal 
descendants of the grantee, and much that 
was said in that judgment is applicable to 
the present case. 
each of these cases, which are not identical 
it becomes necessary to state the facts re- 
lied upon by the respective parties. 

- It is the plaintiff's case that this property 
was settled with Prithi Karan the ancestor 
of defendant No. 1 in the latter half of 
18th century but that the kabuliyat given 
by the grantee no longer exists. Cartain 
jamabandi papers or awarza of villages 
included in Barsote for the years 1756, 


41) 94 Ind, Cas. 1007; A. I. R. 1026 Pat, 369, 
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1762, 1778, 1780, 1785, 1814 and 1851 to 
1865, have been produced, and if these 
are accepted they show thatin the years 
named Prithi Karan Dao and his ancestor 
were paying rent tothe Ramgarh Raja for 
some villages in Barsote. In the earlier 
ones upto 1778 the only village ‘men- ° 
tioned ag held by Prithi Karan is Debo, 
the rent payable being apparently a nominal 
sum of Rs, 2 or Rs. 3 andthe produceestimat- 
ed at R3. 40 to Rs. 50, In that of -1780 he 
is entered as the holder of Baraote Pargana, 
and the holding is described as jagirdari, 
the rent being Rs, 21-1-6, In 1785 the rent 
appears to have jumped to Rs, 283-12.-0, 
In 1814 it is Rs. 281-8-6. It is the plaint- 
iff's case that Dabo, or as, it is subsequently 
called Lat Debo, was another name for 
the Barsote villages held by Prithi Karan 
Deo and his successors. How the rent 
came to be increased in 1785 or how many 
villages were included within the tenure 
at that time, there is nothing to show. 
The first detailed list of villages included 
in this tenure appears in the jamabandi 
papers of 1861 where 112 villages are 
shown. The number of villages has now 
increased to 129. There is no conclusive 
evidence one way or the other to show 
whether Dabo mentioned in the early jamas 
bandi papers before 1780 really represents 
the nucleus of the villages now included 
in the tenure. The learned Subordinate 
Judge has refused to accept these docu- 
ments as of any value, partly on the 
ground that they are merely ex parte state- 
ments and partly on the. ground that 
Baraote could not have been in possession 
of the Raj of Ramgarh  bafore: 
1760 and, therefore, the document of 
1756 must be spurious document. His 
reason for arriving at this con- 
clusion is that in Major Rennell’s map of 
the district, published in 1779, Barsote is‘ 
shown aslyingto the north of the Barakar 
river, and the territory north of the 
Barakar river as appears from Sitab Rai’s 
report, was af that time in possession of 
Kamdar Khan, whereas the Raja of Ram- 
garh only had the territory to the south, 
Inall the more recent maps, however, 
the course of the Barakar river is very 
different from that shown in Rennell's 
map and Barsote undoubtedly lies to the 
south of the Barakar as it is now known to 


run. . 

The learned Judge considered that both: 
maps were accurate and that the discre- 
pancy might be reconciled on the assump- 
tion that sinca Major Rennell’s map wag 
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published in 1779 the Barakar river has 
changed its course. Itis not a question, 
however, of the river deviating a few miles 
one way or the other from its original 
course as sometimes happens through the 
effects of erosion in the rivera in the plains 
* of India. If Major Rennell’s map is accurate 
then notonly must the Barakar riverin 
‘1779 have flowed uphill across’ a range of 
mountains, but for a distance of about 
25 milesfrom the spot where it rises, ac- 
cording to Rennell’s map, as far as a point 
somewhere tothe northward of Etchauk, 
as shown on the map, it must at some later 
time unknown, have begun to flow in the 
opposite direction apparently along pretty 
nearly the same channel, The learned Judge 
thinks its present coursa may be account- 
ed for by some earthquake disturbances 
but an upheaval of such magnitude could 
hardly have taken place unnoticad, and 
there is no record of any sort to show that a 
disturbance of the earh’s surfaca on such a 
gigantic scale ever took place. Major Ren- 
nell was appointed Surveyor General of 
Bəngal in 1764 and he left India in 1776, 
three years before his map was published 
aad as pointed out by Mr. Lister in the 
Bihar Orissa District Gazetteer (Hazaribagh) 
at page 138, Ramgarh was not reduced to 
submission by the British until 1772 and 
Kbaragdiha two years later, so the time at 
- Major Rennell’s disposal for the collection 
of the materials on which his map is based 
must have been very short. The truth 
would appear to be that part of the Barakar 
river fromits source as shown on Rennell’s 
map to a spot to the northward of Etchauk 
did exist in Major Rennell’s time, but it 
flowed in the opposite direction rising ata 
spot somewhere north of Htchauk, and did 
not cross what areshown as the Ohyrah hills 
on themap. That part ofthe river to the 
‘north of the Ohyrah hills shown on the 
map was also probably in existence in Major 
Rennell’s time and is still shown in later 
maps asa tributary of the Barakar flowing 


from the Ohyrah hills, which form the. 


watershed, to the northward until it joins 
the Barakar river. IL thinkit must be as- 


sumed that Baraote then, as now, lay to the- 


south of the Barakar river and was part 


of the country held by the Rajah of Ram- ` 


garh in 1706. 
With regard to the probative value of 
e those documents, as arule ex parte state- 
ments of this nature should be treated on 
the same basis as books of account and 
regarded not as a primary proof, but merely 
as vorroboration of other direct evidence, 


45 


KUMAR KAMAKHYA NARAYAN SINGH V. SURENDRA KARAN DËO. 


705 


but where such documents relate to distant 
times, and no direct evidence of the matters 
mentioned there is any !énger available I 
think their value assumes greater propor- 
tions, and if they indicate a state of affairs 
which may he presumed as not unlikely to 
have happened thenI think they may be 
taken into account and relied upon with 
more certainty. Ido not think that any 
hard and fast rules can be laid down as to 
the value to be attached to documents of 
this nature of an ancient date. In estimat- 
ing their value itis important to consider 
what took place later, On the one hand we 
find assertions made by the plaintiff's pre- 
‘decessors from the year 1780 (see Ex. 21-1) 
and persisted in up to the present time , 
that Raja Prithi Karan and his descendants 


-held a jagir under the Ramgarh Raj. We 


find, on the other hand, that the defendant's 
predecessora have from time to time since 
the year 1841 at latest, asserted a larger 
interest in their tenure, but without success. 
There is a document, however, dated Ist 
Asarh Sudi Sambat 1870, (29th June 1813) 
which seems to me to show conclusively that 
the interest held by the defendants and 
their predecessors was not a proprietary 
interest but a leasehold only. This is a 
kabuliyit (Ex. 23) executed by Raja 
Joymangal Karan Deo in favour of the 
then Raja of Ramgarh which states: 

“I owe Rs, 281-8-6in kaldar (milled edge 
coin) on account of rent of the villages to 
the landlord for the year 1859 and sol 
execute this kabuliyat and do declare that 
I shall pay off the same according to my 
promise made herein withoutany objece 
tion.” 

The rent was to be paid by instalments 
details of which are given and the docu- 
ment continues: 

“Should I default payment of any instal- 
ment Ishall pay interest thereon as pre- 
scribed by law and should I fail to pay 
therent I shall be deprived of my land 
(jagah).” l 

Tnis document was challenged as spuri- 
ous but, as the learned Judge pointed 
out, the grounds uponwhich its authenti- 
city is disputed tail, and he considers that 
it is not open to suspicion. It has been 
exhibited in Court on more than one ocea- 
sion ia disputes between the predecessors 
of the present parties and there seems no 
reason for rejecting it. It is the defend- 
ant’s contention that this document is not 
inconsistent with the case made by him that 
he isan indepen lant talukdar paying re- 
venueto the Ramgarh Raj and that he comes 
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within the category mentioned in s. 6, 
Regulation VIII pf 1793, and he relies upon a 
sanad granted to his ancestor Prithi Karan 
Deo in the year, 1775 A. D. purporting to 
bė a grant made in his favour by the Raja 
of Ramgarh of that date, Pareshnath Singh. 
It is marked Ex. Uin the record. There 
are two translations of it takenfrom differ- 
entcopies. It states: 

“This patta is executed in 1183 to the fol- 
lowing effect. Mouza Barsote, and afew 
other mouzas appertaining to Tappa Barsote, 
Pargana Champa, Chakla Ramgarh, which 
have been in your possession from before, 
shall continue to be in your direct posses- 
‘sion, For the same you shall, according to 
instalments (fixed), pay a rent of Rs.151 per 
annum, at the rate prevailing in the 
Chakla, You shall as usual bein posses- 
sion of all the lands that are in your posses- 
‘sion from before excepting the Debottar and 
Brahmottar lands and peacefully cultivate 
‘them. You won't have to pay for any loss, 
ete., nor shall you be able to take (the same) 
on the tenants. Dated 24th Shravan 

It is contended that this document is a 
title-deed of the kind mentioned in s. 6, 
‘Regulation VIII of 1793, and that it merely 
provides for paying the Government 
revenue through Ramgarh: and the fact 
that the word jagir is not mentioned in it is 
relied upon. This document is the basis 
of the defendant's claim. It is referred to 
inthe mulki form (fx. B) prepared by 
Ridhnath Karan Deo in 1843 in which he 
states: 

“The Rajaship of the said Parganas 
(Barsote) was conferred bythe East india 
Company upon Maharaja Tej Singh Baha- 
‘dur. Then from 1819 to 183 4 (1762 to 1775) 
my ancestor Raja Prithi Karan Deo paid the 
annual rent Rs. 151 through Maharaja Tej 
Singh and on his death through Paresh- 
nath Singh Bahadur. Thereafter in Sam- 
bat, 1:33, Mr. Grant Heatley came to make 
settlement of Pargana Ramgarh and on 
finding on enquiry that Pargana Barsote, 
wastheold zemindari of my ancestor he 
allowed the villages in Pargani Barsote 
held in possession by my ancestor to re- 
main under Government collection and 
granted to my ancestor a patta dated 
24th Sawan Sambat, 1833, correspondihg to 
1183 Fasli, bearing the signature of Maha- 
raja Pareshnath Singh at a fixed rent of 
Rs, 151, 

The secondcopy of this document purports 
to bear the signature of Maharaja Paresh- 
path Singh and this is presumably the 
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document referred to as the grant made bY 


Mr. Grant Heatley. It, however, does no 
bear his signature. The document was 


before the Court in 186l ina suit brought | 


by the then Raja of Ramgarh against the 
defendant's predecessor Ram Karan- Deo 
claiming rent atthe rate named in the 
kabuliyat of 1813, namely Rs. 281 sicca 
which was equal to Rs. 300, omitting 
fractions, in the prevailing currency. The 
document of 1776 was relied upon as show- 
ing that the rent wasless than that claim- 
ed but it was not accepted and the rent 
was decreed atthe rate claimed in accord- 
ance with the kabuliyat of 1813. This 
judgment was affirmed on appeal to the 
Judicial Commissioner of Ohota Nagpur 
in 1862 andin his judgment he describes 
the defendant's tenure as jagir. A second 
appeal to the High Court was also dismiss- 
ed in 1863, the Judges remarking that 
satisfactory reasons had been assigned for 


` regarding the patta and receipts relied on 


by the defendant in the suit as uot genuine, 
The learned Judge inthe present case has 
not placed reliance upon this document and 
I see no reason why we should take a differ- 
ent view. : 


But even assuming that a grant was 
made in 1776 at arent of Rs. 151, subse- 
quent events seem to show quite clearly 
that this was not a direction made with the 
sanction of Government that the defend- 
ant's ancestors should pay their revenue as 
proprietors of a taluk through the zemindar 
of Ramgarh, for the rent or revenue of such 
talukdars cannot under the Regulation be 
enhanced. (Sees. 5lof Regulation VIII of 
1793). Nevertheless we find that in 1813, 
assuming the earlier grant to be valid, a 
fresh engagement at a higher rent was 
enteredinto. Moreoveras pointed out by 
Mr. Ameer Aliin delivering the judgment 
of the Board in Srinath Roy v. Pratap 
Udai Nath Sahai Deo (2) one would 
expect to find some evidence to show that 
the tenure-holder took steps for separation 
of his jama, or had been paying revenue, 
making use only of the zemindar's 
sherista for its transmission to the Gov- 
ernment treasury, or had he occupied 
the status which is claimed for him (that 
of an independent talukdar) there would 
have been an undoubted record of the 
fact in the Government revenue register. 
- Moreover I apprehend that if the defend- 


' (2) 82 Ind. Cas. 879; A. I R.1923 P. O. 217; (1923) 
(6.0) N. 702; 33 M L. 1,408; 28 0. W. N, 145 
: ¢ 
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ant were in the position of an independent 
talukdar merely paying his quota of the 
Government revenue through the Ramgarh 
Raja his estate would not revert to the 
Ramgarh Raj on default of payment, but 
thedcabuliyat of 1813 expressly recognizes 
the right ofthe Ramgarh Raja to resume 
on default of payment of the rent. Many 
other rent suits have been brought by the 
plaintiffs or his predecessors against the 
defendant and his predecessors between 
the years 1853 and 1918 and in these the 
defendant's tenure has always been de- 
` scribed by the plaintiff as jagir held under 
him, although this fact has not been admit- 
ted by the defendantin these suits. In 
1868 Ram Karan Deo the then holder of the 
Barsote tenure in giving evidence in a suit 
tried before the Acting Deputy Commissioner 
admitted that he paid his rent to the 
Maharajaof Ichak (Ramgarh). This was 
relied upon by the learned Oounsel for the. 
appellant asa direct admission of the obli- 
gation to pay rent and not revenus; but the 
matter now in issue was not a question for 
consideration in that case, and I hardly think 
that the use of the word rent on that occas- 
-ion can be taken as conclusive of the nature 
and incidents of the tenure which he held. 
The terms rent and revenue are frequently 
used as synonymous. Even inthe Regula- 
tion up t01793 these words are sometimes 
loosely used, and I donot think any reliance 
can be placed upon the use of the word rent 
on that occasion. 

‘It is contended, however, that the rent 
suit of 1861 is conclusive on that matter 
and that by reason of that decision it is now 
res judicata between the parties. The case 
put forward by the plaintiff then was that 
asumof Rs,300 per annum was due as 
rent under a settlement made by the 
Maharaja of Ramgarh, and that the tenure 
was given to the defendant's ancestors as a 
mashruti jagiron payment of rent at the 
rate of Rs. 2381-8-1. The defendant's 
case was that it was not a jagir but that it 
was held under a patta granted by Mr. 
Grant Heatley in 1776 signed by him and by 
Raja Pareshnath Singh at arent of Rs. 151 
and that the property was in possession of 
the defendant's ancestors before the advent 
of British rule. The defendant's case must 
be taken either as an admission that rent in 
the ordinary sense was payable but at a 

* smaller rate than that claimed by the 
plaintiff in that suit, or an assertion that the 


sum payable, namely, Rs.151 wasrevenue’ 


under a patta granted with the sanction of 
Government, Assuming it was the former 
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the admission I think must be taken as 
binding. Assuming it was thə latter the 
finding of the Appellate Court which was 
affirmed by the High Court was that the 
defendant held a jagir within the plaintiff's 
zemindart at a rent-of Rs, 300 and I do not 
think the matter can again ba re-opened. 

Assuming, however, that this decision is 
not conclusive the situation appears to me 
to be similar to thatin the Jagodih case (1) 
just decided. The defendant’s ancestor not 
having applied for separation under the 
Settlement Regulations of 1793 and 1801 
cannot have a larger interest than that of 
a dependent talukdar and must be regard- 
ed as a leaseholder. He, therefore, holds 
under the Ramgarh Raja, and it is for him” 
to show that he has a larger estate than 
that of a jagirdar the widest form of tenure 
kaown in Ramgarh and this he has failed 
to do. Iam not unmindful that the Record 
of Rights creates{a presumption in‘his favour, 
but once it is shown that he has no proprie- 
tary interest then the foundation upon 
which the Record of Rights is based dis- 
appears. In my _ opinion the appeal 
should be allowed with costs against the 
respondents who have appeared, the dec: 
ree of the learned Subordinate Judge 
should be set aside and in lieu thereof 
a decree should be passed in favour of 
the appellant declaring that Barsote Lat 
consisting of ths villages mentioned in 
Schedule A of the plaint is ajagir tenure 
held under the Ramgarh Raj and is re- 
sumable on failure of the direct maleline 
of Raja Prithi Karan and that is not a 
non-resumable shamilat taluk as recorded 
in the Record of Rights. The plaintiff is 
entitled to his costs in the trial Court 
against the contesting defendants in that 
Oourt. 

Mullick, J.—The lands now in suit 
lie within a wild and hilly tract which 
formed the south-west frontier of the 
Saba of Bihar in the 1°th century. The 
Government was in the hands of the Nawab 
Nazim, who resided at Murshidabad in 
Bengal, and at Patna, which was then 
called Azimabad; he was represented by 
a Governor and Daputy Governor. From 
the report of Maharaja Shitab Roy, the 
Deputy Governor at Bihar, written on 
16th September, 1771, and from other his- 
torical records it appears that the first 
invasion of the Muhammadans into these 
territories was in 1539 in the time of the 
Emperor Akbar. In 1640 Hemat Singh, 
the Ohief of Ramgarh made an assessment 
of Parganas Ohai, Ohampa and Barsote 


08 


and othe? Parganas and included them 
within his zemindari. In 1659 Prince 
Muhammad, the*son of Aurangzeb, took 
an army through the Jharkhud, by which 
name the whole of the hilly country be- 
tween Bihar and Orissa was known and 
` attacked the town of Monghyr where Shah 
Suja had retired. About 1670 the Chief 
of Ramgarh to eecaps the Muhammadans 
transferred his residence from Badam to 
Ramgarh 30 miles east separated by a 
very difficult stretch of country, and later 
the seat of the Raja was transferred to 
Padma. In or about 1720 Dalil Singh, 
one of the descendants of Hemat Singh, 
conquered the taluk of Jagodih and eight 
„Other taluks within Parganas Ohai and 
Champa and possessed himself of the 
country to the north of the river Barakar, 
Dalil Singh died in 1724 and was succeed- 
ed by his grandson Bishun Singh who 
ruled till 1762. It is admitted that Dalil 
Singh took possession of a number of villages 
belonging tothe Ohief of Barsote and in- 
cluded them within his zemindari, Upon 
the death of Bishun Singh his brother 
Mukund Singh succeeded and ruled till 
1772 when he was deposed for rebellion 
by, the East India Company and was 
succeeded by Taj Singh. The Ohiefs of 
Ohai and Champa among which were in- 
cluded the taluk Barsote, appear to have 
been constantly at war with the Chief of 
Ramgarh and to have assisted Sunder 
Singh the Raja of Tikari, in keeping pos- 
session of the Ramgarh estate for five 
yearsfrom 1734to 1739. Nawab Ali Verdy 
Khan, the Subedar at Patna, thereafter 
attacked Sunder Singh and released Bishun 
Singh who remained in possession from1735 
to 1747. 

The talukdars next approached Kam- 
dar Khan, the proprietor of Narhat Semoy, 
a Pargana in the north-east of Zillah Bihar, 
who was the renter ofthat part of the 
country under the Moghuls and he attack- 
ed Bishun Singh and restored the taluk- 
dars to their lands. Upon the invasion 
of the country by the Maharattahs, who 
were marching eastward from the Grand 
Trunk road, Bishun Singh by means of a 
large bribe to the Maharattahs and to 
Makdar Khan obtained possession of the 
country of the talukdars; but he ewas 
again attacked by Kamdar Khan and be- 
tween 1752 and 1760 Kamdar Khan kept 
possession of the country north of the 
Barakar while to Bishun Singh and the 
talukdars he ceded the country to the south, 
In 1761 Kamdar Khan rebelled against the 
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Subedar, was defeated and applied to the 
Ramgarh Ohief for protection and even- 
tually consented to restore the country to 
the north of the Barakar to “the Chief 
of Ramgarh. In 1762 the talukdars of 
Chai and Champa with the assistance of 
Bu. Ali Khan, the cousin of Nawab Kasim 


Ali, attacked Kamdar Khan, and 
Kamdar Khan fled towards Nagpur 
and Bishun Singh was defeated 


in battle and the talukdars were put in pos- 
session of the country to the north of the 
Barakar for six months while Bu Ali Khan 
himeelf retained the country to the 
south for Nawab Nazim, Bishun Singh 
thereafter paid a tribute of Rs. 55,0L0 and 
was restored to the country to the south 
of the Barakar; and six months later he 
attacked and drove out the talukdars 
from their possessions in the north. In 
1763 Bishun Singh was again attacked 
by the Nawab’s forces and the talukdars - 
were putin possession. In 1764 war broke 
out between the EastIndia Company ard 
the Nawab Nazim and the Nawab Nazim's 
forces were re-called and Mukund Singh 
who had succeeded on Bishun Singh's 
death at the end of 1763 again attacked 
the talukdars and reduced them into 
submission. An attempt was made by 
Kumdar Khan to restore the talukdarsof 
Ohai and Ohampa to power, but Kamdar 
Khan died in 1764 and his nephew Waris 
Ali Khan who succeeded him was unable 
to dislodge Mukund Singh and finally 
took a kabuliyat from him for Rs. 27,000 
on account of the arrears for three years. 
In 1765 the East India Company took 
over the Dewany of Bengal, Bihar and 
Orissa from the Nawab Nazim and Mukund 
Singh having failed to pay his balances 
and rebelled against the Company he was 
attacked by the British forces under 
Oaptain Oamac and captured and deprived 
of his zemindart. He was succeeded by 
Tej Singh, a member of a collateral branch, 
who on his deathin 1773 was succeeded 
by his son Pareshnath. Pareshnath died 
in 1784, and was succeeded by Maninath 
Singh with whom a Decennial Settlement 
was made in 1790 which was made 
permanent in 1799, Maninath was succeeded 
in 1812, by his son Sidhnath Singh who 
died in 18:2. Sidhnath was succeeded by 
his eldest son Lakshminath, who died 
in 1842, and was succeeded by his brother 
Sambhunath. Ramnath Singh the brother 
of Sambhunath succeeded in 1862 and 
died in 1866. Next after some litigation 
Ram Narain Singh was declared to be 
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the owner of tha estate. The plaintiff 
Kamakhya Narain Singh is the great- 
grandson of Ram Narain Singh, and is 
tha present proprietor of this estate. 
The aboriginal tribes having- broken 
out in rebellion in 1831 Zilla Ramgarh 
was re constituted in 1833, and styled ths 
District of Hazaribagh, and was included 
within the south-west frontier agency of 
which the chisf executive authority was 
the agent to the Goveraor-General. In 
1855 ths agency was converted into Oom- 
missionership of which the executive head 
was, called the Commissioner ofthe Chota 
Nagpur Division, ` i 
~ Ia 1766 Mr. Grant Heatley estimated 
the gross collections of Ramgarh at 
Rs. 1,53,000. In 1780 Oaptain Camac was suc- 
ceeded by Mr. Chapman, who was the first 
civil administrator. Mr, Chapman was suc- 
ceeded .by Mr. Dallas whoin 1782 caused 
the revenue to be collected by a “sazawal.” 
“In 1790 the Oollector Mr, Leslie effected 
the Decennial Settlement on behalf of the 
East India Qompaay with Maninath Singh, 
which was made permanent in 1793. 
The talukdars of Barsote claim descent 
from one Sham Karan Dso from whom 
defendant No. 1 Surendra Karan Dao, is 
said to be fifty-eighthin descent. 


The plaintiff prays for a declaration that 
the defendant in question’ is a jagirdar 
whose tenure is resumable on failure of 
male issus in the direct lina of the grantee 
and alleges that the cause of action arose 
upon the publicationin 1913 and 1914 of a 
Record of Rights containing an entry that 
three villages in taluk Barsote constitute 
a shikmi or shamilat non-resumable tenure 
-in the estate of the plaintiff. The defend- 
ants other than the members of the Barsote 
family are transferees. Tho contesting 
respondent in this appeal is defendant No. 1 
3 * * * 


Then we come to thekabuliyat of 1813 
[Exs. 23 to 23 (f)| by which Jai Mangal 
Karan Dao of ‘Baraote Khas contracted 
with Sidhnath Singh, the son of Mininath 
to paya rental of Rs. 231-8-6. The dosu- 
ment runs as follows: 


“I am Raja Jaj Mangal Karan Dao of 
Barsote Khas, District Ramgarh. I owa 
R; 281-8 6 in Kaldar (milled edge coin) 


on account of rent of the villages to the. 


landlord for 1869 and so I execute this 
` kabuliyat at Kachari and do declare that I 
shall pay off the same according to my 
promise made herein without any objection ” 
. Then follow the details of instalments, 
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and then the dozument continuss as fol- 
lowa: 

“Should I default payment of any instal- 
ment, I shall pay interest thereon as pre- 
scribed by law and should I fail to pay 
therent 1 shall be deprived of my land. 
Dated Ist Ashar, Sudi, Sambat 1870, at 
Itchak Kachhar. 


The awarza of 1814 corroborates this 
document, and since then there has been no 
variation in the rental which in Company's 
rupees amounted to Rs. 303, For the next 35 
years there is no evidencs ofdefault on the 
part of the tenant but in 1858 the proprietor 
of Ramgarh Maharaja Shambhu Nath 
Singh was obliged tosuefor the rents of 
1819 to 1857, and on 8th June, 1861, he 
obtained a decree inthe Court of Lt. Ool. 
Thomas Simpson against Raja Ram Karan 
Dao at the kaduliyat rate. The defendant's 
defence was that the tenure was not a 
mashruti jagir (conditional jagir) as 
alleged by the plaintiff and that by a patta 
dated 24th Sawan 1833, Mr. Grant Heatley 
on behalf of himself and Raja Pareshnath 
Singh had fixed the rent at Rs. 151 sicca. 
The Court's finding was that the istemrari 
mukarrari patta dated 5th August, 1766, 
set up by the defendant did not contract for 
a fixed perpetual rent that ia fact that long 
after 1790 a fresh settlement was made with 
Raja Maninath Singh and thatthe kabuliyat 
of 1813 for Rs, 281-8-3 was binding. The 


_ observation with regard to an islemrart 


mukarrari settlement is not under- 
stood; possibly acaseto that effect was 
made in the course Ofargument, but the 
material part of the decision is that it was 
found that Rs. 281-8-3 had been the rental 
since 1813. 


The next question is whether this con- 
tract was for rant or revenus, On behalf 
of the defendant it is argued that the 
kabuliyat did not establish the relationship 
oflandlord and tenant and that it was 
merely a contract for paymənt of revenue 
which the Ohief of Barsote had agreed to 
pay to the Government through the 
proprietor of Rimgarh. In my opinion 
the dosument is clearly an ackaowledg- 
ment of liability for rent. The executant 
admits his liability to ejectmant in cass s: 
default, and the consideracion for the 
contrazt is the use and ocsupation of land. 
There was no reference at all to revenue 
and having regard to the contemporary 
legislation, I do not think there can ba 
any doubt that the contract was for the 


-payment of reat inthe modern sense and 
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iw the gense in which the East India 
Oompany understood it when framing Re- 
gulation VIII of 1793, There is, moreover, no 
evidence at all that any contract was made 
with Government by the Chief of Barsote 
for the payment of Rs. 281 as revenue 
through the proprietor of Ramgarh. It is 
true thatthe Maharaja. of Ohota Nagpur 
used to pay revenue through this Maharaja,. 
and that he succeeded in separating himself 
in or about 1771; but although the Chief 
of Barsote applied for separation his 
request was refused. In this connexion it 
is to be observed that though Mr. Lister at 
page 149 of his District Gazetteer for 
Hazaribagh states that the Chief of Barsote 
succeeded in saving his property from 
being merged into Ramgarhin the same 
way asthe Ohief of Jagodih, the statement 
is not supported by evidence. The fact is 
that under the Permanent Settlement 
Regulation of 1793, the’ Chief of Barsote 
was a dependent talukdar who was not 
entitled to separation, and that, he fell into 
the category of a tenure holder the inci- 
denis of whore terarcy have now to be 
determined. 

The learned Subordinate Judge has 
discussed the evidence regarding the 
genealogy of the Chief of Barsote and he 
finds that his family is older than that 
of the Chief of Ramgarh.. Apart from the 
fact that the evidence upon which tke 
learned Judge relies, is very doubtful and 
that there is evidence of at least equal relia- 
bility to show that the Ramgarh Raj dates 
back to the grantto Baghdeo and Singhdeo 
in 13:0, I think that the comparative 
antiquity of the two dynasties is scarcely 
material. The point is that though there is 
no evidence that Hemat Singh exercised 
any dominion in 1640, Mukund Singh 
certainly in 1764 conquered the territories 
of the Barsote Chief and reduced him toa 
state of complete subjection and that what- 
ever claims to independence he had be- 
fore that date were finally extinguished 
and that thereafter he was permitted to 
remain in possession of a certain number 
of villages upon condition of service. From 
the evidence that 33 mouzas yielding an 
income of Rs. 5,979 were annexed to the 
Ramgarh Raj and that the income of the 
remaining 112 mouzas was only Rs. 2,000 
(see Terij Goshwara of 1842, Exs, 37, 37 (a) 
and 38, and the mulki form submitted by 
the Barsote Ohief) it would appear that 
about two-thirds of the taluk had been 
annexed and itis impossible to believe 
that any claim for independence could 
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have for a moment. been entertained 
thereafter by the proprietor of Ramgarh. 

In my opinion, therefore, the plaintiff 
has succeeded in” showing that the entry 
that Barsote is a shamilat taluk in the sense 
that it was dependent taluk paying 
revenue through the proprietor of Ranigarh 
at the time of the Permanent Settlement is 
incorrect. 

The next questionis whether the plaintiff 
has shown thatthe entry that it is non-resum- 
able is alsoincorrect. Now with regard to 
this entry,theonus was upon the talukdar be- 
fore the Settlement Officer who has obviously 
based his decision on the fact that the Chief 
of Barsote was an . actual proprietor in 1893. 
Bat the patta of 1770 given to Ramgarh 
sbowing that 
Parganas assessed does not lead to any 
such conclusion. He has not shown that 
he was in the same category as Chota 
Nagpur, and tbere is no reliable evidence, 
that he was an actual proprietor, If the 
term “shamilat taluk” means an ordinary 
dependent taluk and nota taluk paying 
revenue to the Government through the 
superior taluk, then the plaintiff does not 
quarrel with the entry, but we know the 
sense in which the Settlement Officer has 
used the terms and the plaintiff is entitled 
to a declaration that his entry is incorrect. 

On behalf of the respondents it is urged 
that it isthe practice of the Ramgarh Raj, 
that whenever a jagir is created the title-deed 
mentions the nature of the tenure, but the 
argument is scarcély material as in the 
case of Barsote the jagir was created with- 
out any title-deed. 

It is also contended that when one 
jagirdar dies a wahguzasht sanad is always 
issued to his successor and although there 
have been at least four successions and 
since Pritbi Karan, whois alleged by the 
plaintiff to have been the original granice, 
no wahguzasht sanad is forthcoming. 

Although anumber of kabuliyats filed 
in this case show that the nature of the 
tenure is mentioned in the title deed and 
although wahguzasht sandas are ordinarily 
issued it does not appear that the practice 
of specifying the nature of the tenure in 
the title deed is always uniform and as 
regards wahguzasht sanad,in their absence, 
though a poiut in the talukdar’s favour, is 
not sufficient to establish his case. 

Then it is next pointed out that between 
1790 and 1813 there is no document showing 
the existence of any jagir, and that itis 
mentioned for the first time in the plaint- 
iff's awarzas of 1814. This is true but in 


Barsote was one of the. 
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1843 the awareas Ex, 21 (f) mentions a 
Jagir held at Rs. 281-8-9. In 1859 there is a 
public assertion of a jagirdaritenure in a 
return submitted by Shambhunath Singh of 
Ramgarh, He was called upon to file a list 
of title-holders in his zemindari and stated 
e thatthe title of Raja was conferred upon 

the Ohief of Barsote by Maharaja Dalil 
- Singh on the occasion of a marriage in the 

family ‘of the Raja of Barsote, and also 

that Barsote was his jagirdar. Inthe same 
year in compliance with an order from the 
` Superintendent of Surveys, Shambhunath 

filed a parganawari list in which Lat 

Debo Barsote is entered as a tenure of 

which Raja Ram Karan Deo was the jagir- 
‘dar. Inthe rent suitin 1858, the tenure 
‘was descsribad as mashruti jagir. It is 
‘contended that these assertions are not 

sufficient to show that the tenure wasa 
‘gagir resumable on failure of male descend- 

ants. On the other hand, the onus of 
‘showing before the Settlement Officer 
what the incidents of tenure are was upon 
the tenure-holder, the land being within 
the ambit of the mal lands of the perman- 
ently settled estate and no question of a 
lakheraj being raised by either party, and 
in my opinion, the Settlement Officer should 
have held that the onus had not been dis- 
charged. In the present suit the plaintiff 
has shown thatthe talukdar was never an 
actual proprietorand it is not the practice 
of the Ramgarh Raj to create taluks en- 
joying anestate of absolute inheritance 
and it, therefore, follows that the tenure 
must be resumable. Now the highest form 
of tenure known in the Ramgarh estate is 
ajagir resumable upon failure of male 
heirs inthe direct line of the grantee and 
the plaintiff is willing that this status 
should be accorded to the tenant. I think, 
therefore, that it should be declared that 
the entry in the Record of Rights is incor- 
rect and that the tenure is a jagir resum- 
able upon the conditions above mentioned, 
.. The learned Subordinate Judge has 
found the issues on limitation against the 
plaintif. He finds the tenure-holder 
having since 29th July, 1843, when he filed 
a mulki form before the Collector, asserted 
that he held Mouza Barsote and other 
mouzas ata rental of Rs, 151 as a depend- 
ent talukdar entitled to be recognized as 
independent at the time of Permanent 
Settlement, he has acquired by adverse 
possession the status of non-resumability. 
The answer to this isthat itis not open 
to a tenant to prescribe against his land- 
lord. The tenure-holder has never surren- 
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dered possession. It may bs conceded that 
the principle that a tenant cannot ques- 
tion the title of his landlprd applies only 
to cases where hehas been put to posses. 
sion by the landlord and that a case of mere 
attornment after previous possession as a 
proprietor would not raise any estoppel; but 
in this case the evidence is that Mukund 
Singh conquered Barsote andthat at the 
time ofthe Permanent Settlement and also 
at the time of the kabuliyat of 1813 whatever 
proprietary right the Chiefof Barsote may 
have had before the conquest had been 
completely extinguished. The tenancy has 
never been determined since the tulukdar 
was put in possession in 1764 and his suc- 
cessors cannot deny their landlord's title. 

The other form in which the plea of 
limitation is put is that upon the death of 
each jagirdar his successor became a 
trespasser. The answer to this is that such 
an adverse possession has never been 
asserted and that the proprietor has accept- 
ed as his tenant the successor of the de- 
ceased jagirdar on the ground that by 
custom the tenure has become hereditary. 
The case of trespass has not been raised 
by any party and weought not to beasked 
to inquire into it. We cannot presume an 
unlawful origin to the title ofthe defendants 
unless compelled to do so. 


Finally it may be asked what evidence 
is there of the custom of tail male. The 
answer is that it has been held that jagirs 
in the Ramgarh estate in lieu of service 
are subject to this custom and even as 
istemrari mukarrari tenure has been held to 
be subject to it. See Ram Narain Singh 
v. Chota Nagpur Banking Association (3). 
and the Privy Council judgment in Srinath 
Roy v. Pratap Udai Nath Sahai Deo (2), 
The duties of jagirdar in the wild and hilly 
country in suit were to protect the roads 
and passes and it is consistent with the pro- 
pabilities as the plaintiff suggests that the 
original grantee after the conquest of 
1764 was given back a portion of his zemin- 
dari on condition of jagirdari service, 


The result is that the decree of the learn- 
ed Subordinate Judge must be set aside 
and the suit decreed. 


As First Appéals Nos. 163, 169and 230 


of 1922 were heard together thə judgment 
in each appeal will be governed by the 


(3) 36 Ind, Oas, 321; 43 O. 332, ] - 


o 
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material portions of the judgments in the 
other two. < 


“A. ' Decree set aside, 


PATNA HIGH COURT. 
ORIMINAL Arpaat Nos. 194 an» 207 oF 1928, 
October 16, 1928. 
Present:—Sir Oourtney Terrell, KT., 
Chief Justice. 

BAJU JHA AND ANOTEER— ACOTSED— 

APPELLANTS 
VETSUS 
EMPEROR— RESPONDENT. 

- Criminal Procedure Code (Act V of 1898), s. 195 (c)—~ 
Penal Code (Act XLV of 1860), ss. 24, 471~—Joint ac- 
cused—User of forged document by Pleader of one 
accused for common benefit—Liability of other accus- 
ed—' Produced or given in evidence’, ‘user’, ‘dishonest- 
ly’, meanings of—Desire to secure acquittal, whether 
dishonest. 

The procedure unders, 195(c) Criminal Proce- 
dure Code is applicable not only in cases 
where a document has been given in evidence 
‘but also in cases. where it has been produc- 
ed, and the ambit of the word ‘produced’ in the said 
section is very wide. [p, 714, col. 2.] 

The definition of the word ‘dishonestly’ in s. 24 of 
the Penal Code is not exhaustive. [p. 715, col. 1.] 

Producing a document in Court with the intention 
of obtaining anacquittal amounts to producing it 
‘dishonestly’ within the meaning of s. 471 of the Penal 
Code. [p. 714. col. 1.) 

Neither the acquisition nor the deprivation of pro- 
perty is essential ingredient of the intent in an offence 
under s. 471 of the Penal Code. [p. 715, col. 1J 

Emperor y. Mohit Kumar Mukerjee (3), relied on. 

Where two persons were jointly tried in a case 
and the Pleader of the first accused filed a forged 
decument in the case under the instructions of the 
second accused for the common benefit of both and 
both of them took advantage of the document: 

Held, that there was a ‘user’ of the docu- 
ment by the second accused also within the 
meaning of s. 471 of the Penal Code. ip. 7 14, col. 1.) 

Oriminal appeal against adecision of the 
Additional Sessions Judge, Bhagalpur, 
dated the 18th August 1928. 


` Messrs. L. K. Jha and 5. K. Mazumdar, 
for the Appellants. ` 

Mr. C. M. Agarwala, Assistant Government 
Advocate, for the Respondent. 4 


JUDGMENT.—The appellants, Baju 
and Chinta, were put upon their trial to- 
gether with two others, Ramkrishna and 
Muktinath, (who were acquitted) before 
the Additional Sessions Judge of Bhagal- 
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pur on a charge under s. 471 of the Indian 
Penal Code with having fraudulently or 
dishonestly used as genuine a certain docu- 
ment knowing or having reason to believe 
at the time they used it that the said 
document had been forged. They were 
convicted and sentenced, the first appellant 
Baju to rigorous imprisonment for two years 
and the second appellant Chinta to simple 
imprisonment for one year. 


In order to appreciate the circumstances - 
it is necessary to consider the family of 
one Bhailal Jha who died some years 
ago. This man left six sons, (1) Bhagwan, 
(2) Tharu, (3) Mathuri, (4) Nityanand, (5) 
Panchu and (6) Manbharan. Of these 
the last three died without issue but 
Manbharan left a widow. The eldest, Bhag- 
wan, left a son Ohatur who is now dead. 
The second left a son Ajodhya who is 
living. The third Mathuri left three sons 
(a) Nachu, who died in 1915, (b) Baju the 
first accused, and (c) Muktinath who was 
one of the accused acquitted. On Janu- 
ary 5th, 1911, Nachu with Manbharan’s 
widow executed a conveyance of certain - 
land to Chatur. On the same day Chatur 
executed a mortgage bond in favour cf 
one Palat Singh of the same land together 
with other plots. Palat subsequently ob- 
tained a mortgage decree and purchased 
the mortgaged land and he got delivery 
of posses-ion in 1920 On the 18th July 
1924 Palat sold all his interest in this 
land to one Awadhlal Jha who isa mukhtar 
carrying on his practice at Madhipura. 

On the 8rd April 1927, Awadhlal sent 
information to the Sub-laspector of Police 
alleging that certain persons had remov- 
ed the crops growing on the lands Le 
had bought from Palat, Amongst these 
persons he charged Baju, Muktinath and 
Ramkrishna together with the appellant 
QOhinta. They were all charged under ss. 379 
and 143 with -theft and rioting. Chinta 
is a person closely allied with the other 
accused but the part alleged against him 
in this prosecution was that he was iu 
command of and ordering the party who 
raided Awadhlal’s crops. At the trial 
Chinta was separately represented by a 
Pleader and the other accused were defend- 
ed by a mukhtar named Shib Kumar Jha. 
The defence put forward on behalf of all 
the accused was that Baju and Muktinath. 
were really in possession of the land 
which Awadhlal Jha alleged to have been 
raided and they alleged that the title 
of Awadhlal Jha derived through Obatar- 
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was bad. Ohinta raised the further defence 
that he had not. taken partin theoccur- 
rence and had not issued the orders attri- 
buied to him. He was in fact ultimate- 
ly acquitted on this ground, the Magistrate 
holding that it was unlikely that aman 
of his relatively advanced age could have 
. played the part alleged by the prosecu- 
tion. The other accused persons were 
convicted, the Magistrate holding that their 
defence’ on the question of possession 
entirely failed, 


_ In order to establish the defence on the 
question of possession the accused persons 
alleged that the conveyance of January 
5th, 191], by Nachu and Manbharan’s 
widow to Ohatur was a merely farzi trans- 
action and that the property which it pur- 
ported to convey remained in the posses- 
sion of Nachu and had since his death 
remained in the possession of Baju. To 
establish this allegation the mukhtar de- 
fending Baju putin evidence a deed dated 
the 27th April. 1915 by which Ohatur 
executed a sale-deed in favour of the two 
daughters of one Bankey Jha. The exe: 
cution of this deed has not been doubted 
and it recites the mortgage to Palat Singh 
and the necessity on the part of Ohatur 
to pay off that mortgage and that the 
object of selling the land (or rather a 
portion of it for only a portion was sold) 
was to raise funds for this purpose. The 
consideration was Rs. 100. It appears that 
the deed was delivered to Bankey Jha. 
For various reasons, including the fact 
that he feared dispossession by the hold- 
ers of earlier incumbrances, Bankey Jha 
with the consent of Chatur Jha decided 
to rescind the purchase on behalf of his 
daughters and returned the deed of sale 
to the vendor Chatur and on the back 
of the deed there is an endorsement re- 
citing amongst other things the words of 
which the following is a translation: — 


“Apprehending dispo3session from the 
said land IT return this deed of sale to the 
vendor Ohatur Jha holding possession in 
the presence of the punches". 


‘>This endorsement was witnessed by a 
number of persons including. the appel- 
lant, Ohinta Jha who signed with 
“his own pan. Now the deed which 
was produced had the word “Ohatur” al- 
tered to “Nachu”. There is no doubt 
Whatever that the alteration has in fact 
been made and indeed both of the appel- 
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lants admit thatit was made and justify 
the alteration. Ohinta has said that it 
was altered at the time 04 the execution 
of the endorsement and it is contended 
on behalf of the appellant Baju that it 
was deliberately so altered because the 
sale of January 5th 1911 to Ohatur be- 
iog a farzi transaction and it being in- 
tended that the property should really 
remain in the hands of the descendants 
of Mathuri the third son of Bhaiial Jha. 
Ohatur having taken surrender of the 
of the 27th April, 1915, had 
been as a result of the decision of a pan- 
chayat compelled to recognise Nachu's 
position as the real proprietor and had 
acquiescei in the alteration of the en- 
dorsement and that the sale-deed had in 
fact been surrendered to Nachu. If this 
contention had been true there would 
have been s.me grouad for stating that 
the whole of the dealing with the property 
by Chatur subsequent to the farzi sale-deed 
of January Sth 1911, was invalid and 
that the titleof Awadhlal to possession 
of the property consequently failed, 
That being so, there could be no theft of the 
crops under s. 379 and no unlawful 
object to support the charge under as, 
143. Needless to say this defence was quite 
unsound even if the endorssment with the 
name “Nachu” had in fact been proved as 
stated by thé defence butsuch was their 
object. 


In the trial before the Magistrate, however, 
the deed with its endorsement was put for- 
ward as a genuine document and the fact 
of the alteration having been made only 
came to light in the course of the proceed- 
ings before him and as a consequence he set 
on foot this prosecution, It has been con- 
tended before me that the alteration was 
honest and that it was not made for the 
purposes of the case before the Magistrate 
buthad been effected immediately after the 
execution of the endorsementin 1915. This 
story is, however, manifestly untrue. In 1916 
there were proceedings under s, 144 of 
the Code of Criminal Procedure in which 
the muharir to the witness Awadhlal was the 
first party and Mathuri Jha (who was then 
alive) and Baju Jha were the second party 
and it,dces not appear that the document 
was then produced by the second party 
before the Court as it certainly would have 
been if the alteration had been made before 
that date. Had it been so produced it would 
now bear the seal of the Court before which 
the proceedings under s, 14t were 
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tried. . Moreover no evidence was offered by 
the defenza to support their story of the 
alteration, It would have been easy for 
them to have called evidence of the alleged 
decision of the panchayat which was said to 
have decided that the deed of sale wasin 
fact returned to Nachu instead of to Chatur. 
Moreover P. W. No.3 tv whom [shall present- 
ly refer stated in cro3s-examination that 
hehad asked Chinta about the alteration 
aud that Chintahad stated that the writer 
of the endorsement made the alteration at 
the time he wrote it. This was said in the 
presence of the other appellants who endors- 
ed the statement of Chinta. It would, there- 
fore, have been possible, if Chinta’s state- 
ment had been true, to call some of these 
witnesses to the endorsement to corroborate 
the story. Such witnessss, however, as were 
present when the endorsement was made do 
not support this story and moreover were not 
cro33-examinad with a view to establishing 
its truth. In my opinion itis perfectly clear 
that the alteration was male with a dis- 
honest intention in order to affect the case 
before the Magistrate and that it is a 
forgery. 


On behalf of the appellant Ohinta two 
main points have been urged. Firstly it is 
contended that whatever may be said against 
his co-appellant Boju Chinta was not the 
person who used the forged decumentin the 
proceedings before the Magistrate. He was 
separately represented by a Pleader and the 
document was produced and put in evidence 
by the mukhtar who defended the other 
azcused. As to this point there are two 
answers. In the first place, there-is the evi- 
dence of the mukhtar who conducted the 
defence of Baju and the other acsused. He 
saya that he got instructions from Ohinta 
Jhain the presence of Baju and the other 
accused persons, that hs filed the deed under 
the instructions of Chinta, that having 
noticed the alteration he asked Chinta about 
it and that Chinta had made the statement 
which I have mentioned above. There is the 
further point that Chinta took advantage 
together with the other accused of the de- 
fence based on the allegation that it was Baju 
who was in possession of the disputed land, 

itis true that he had another and independ- 
ent defence but he ecartainly availed him- 
self of this coatention. Tomy mind this 
was a clear ussr of thedosument within the 
meaning of s. 471 ofthe Indian Penal 
Code. 

It was, ho vever, argued that user ina 
Gourt of Law must mean production of the 
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docuneat and ‘the giving of it in evidence 
and reliance is placed upon s. 195 (c) of 
the Oode of Oriminal Procedure which has 
the effect of rendering the procedure 
under that section inapplicable unless the 
forged document has been “produced or 
given in evidence’. It is said that this. 
limits the procedure under s. 195(c) to 
a limited class of user within the wider class 
contemplated by s. 471 of the Indian 
Penal Osi». Tais visw, however, is, in my 
Opinion, unsound, The word “or” which 
inter venes between the word “produced” 
and the -words “given in evidence” shows 
that it is disjunctive and that the procedure 
is applicable not only in cases where the 
document has been given in evidence but 
also in cases where it has been produced 
and the ambit of the word “produced” is 
very wide as was shown in the case of 
Gulabchand Rupji v. Emperor (1) where it 
was held that a document presented to the 
Court as a vompromise but rejected on the 
ground that it was time-barred was never- 
theless “produced” within the meaning of 
this clause of s. 195. It was also held 
in Emperor v. Bansi Sheikh (2) that a 
document is to ba considered as produced if 
filed in support of a pleading even though 
not taken into account by the Court, 


i 


Taə last poiat consisbedin the argument 
that whereas according to s. 471 the 
user must be fraudulent or dishonest and 
inasmuch as s. 24 purports to define 
the word “dishonest” as limied to cases 
involving the intention of “causing wrong- 
ful gain to one person or wrongful loss tọ 
another person” and inasmuch as the word 
“fraudulent” should bs read as synonymous 
or ejusdem generis with the word ‘‘dis- 
honest" that s. 471 only contemplates user 
for the purpose of producing material gain 
or material loss to another and thatit can- 
not apply to user for the purpose of securing 
an acquittal. Inmy opinion such a coa- 
struction would havethe effect of rendering 
the section inapplicable to any case where a 
forged documaat was relied o2 by the 
defence to prove that the criminal offence 
charged was not committed and it is quite 
unsound. Moreover the case of Emperor v, 
Mohit Kumar Mukerjee(3) shows that the 


(1) 92 Ind. Cas. 427; 49 B. 799; 27 Bom. L. R. 1039; 
A.I. R. 1925 Bom. 467; 27 Or. L.J. 251. 
(2) 83 Ex Oas. 5014; 510. 469; A L R. 1924 Oal. 718; 


26 Or. L. J. 24. 
{3} 91 Ind. Cas 993; 52 0. 881; 27 Or. L. J. 177; 4.1, 
89. 


R. 1926 Cal. 
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words “fraudulently” and “dishonestly” 

. hava no such limited meaning. Indeed 
this case distinctly decides thatneither the 
acquisition nor the deprivation of property 
is essential ingredientof the intent in an 
offence under s. 471 of the Indian 
*Penal’Oode. In my opinion moreover the 
obtaining of an acquittal is very distinctly 
the obtaining of an advantage and brings 
the case within the definition of “dishonest- 
ly" in s. 24 Moreover, s 21 is not 
an exhaustive definition of the word “dis- 
honestly.” The section does not say that the 
word “dishonestly” is applicable only when 
there is an intention of causing wrongful 
gain to one person or wrongful loss to 
another person but properly construed means 
that cases of intention of causing such 
wrongful gain or loss are to ba considered 
as coming within the wider class of dishon- 
e3t ations. Toe appeals, therefore, fail and 
the sentences which, having regard to the 
offence and the frequency of its occurrence, 
are not severe must be maintained. . 

I desire to say that I am much indebted 
to the Advocates for their assistance in this 
case. 

A. Appeal dismissed. 


PATNA HIGH COURT. 
. APPEaL From ORIGINAL Decesn No, 195 oF 


924, 

January 26, 1928, 

Present :—Mr. Justice Ross and 
Mr. Justice Wort. 

UPENDRA NATH BASU AND ANOTAER— 
PusiNTIFF3— APPELLANTS 
Versus : 
THAKUR PRASAD SINGH AND OTHERS— 


DeErenDaNTs—Ruseon DENTS. 
Mortgage—Lease of property ta mortgagee's nominee 
for securing rent—Sub-lease to mortgagor on payment 
of premium—Redemption—Itight of mortgagor to have 
premium adjusted against interest. 
. A mortgaged several items of property to B and in 
orler to secure the payment of interest let out some 
of the items toa nominee of B authorising the lessee 
to pay the rentto B towards interest. After some 
eyears Atookthe properties on sub-lease payinga 
sum of money as peshgi. It wasfound that the lessee 
was a mere figure head, Ina suitfor the mortgage 
money: : 
Held, that A was entitled to have the peshgi paid 
for the sub-lease adjusted towards interest due to B. 
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Appeal from a decision of the Subordinate 
Judge, Gayadated, the 27th June 1924. 


Messrs. S. M. Mullick and"S. N. Bose, for 
the Appellants. 

Messrs N. C. Sinha S. N. Roy and Kail- 
ashpati, for tke Respondents. 


JUDGMENT.’ 

Ross, J.—The subject-matter of this 
suit was a claim for Rs. 5, 642-10 0 which 
was said to be still due on a mortgage 
executed on the 27th of July, 1896, by the 
predecessors of defendants Nos. lto 8 for 
Rs. 32,000 in favourof defendant No. 17. 
On the 14th of January, 1910, defendant 
No. 17 assigned his interest to the plaint- 
iff. The question for decision is with 
regard to a sum of Rs. 2,236 and, in order 
to understand the claims of the parties in 
respect of this sum, it is necessary to refer 
to certain intermediate transactions as well 
as to the terms of the bond itself. The 
mortgagors covenanted to pay interest at 
the rate of 11 annas percent, per mensem and 
tocontinue to pay interest every six months, 
Then comes the following clause ‘ For 
further satisfaction of the said creditor we 
the executants, have let out in thikascme 
of the mouzas mortgaged under this bond 
to Mokshada Das Mitra for payment of the 
aforesaid interest and also given jamog 
(conditional mortgage) to the said Thikadar 
so that from the date of possession he 
shall pay to the said creditor every six 
months towards interest year after year 
until re-payment of the entire debt covered 
by:this bond Rs. 2, 649." On the 2Yth of 
July 1896, that is, two days after the 
mortgage, a kabuliyat was executed by 
Mokshadadas Mitra in respect of two vil- 
lages, properties L and 2 of the bond in 
which he undertook to pay, as directed by 
the zemindar, Rs.2,640 towards the interest 
due to the morigagee out of Rs. 3,025 4-0, 
the rent reserved in the lease the balance 
being Government dues and other charges, 
On the 24th of November 1911 the mort- 
gagors took a katkena settlement or sub-lease 
from the lessee in which the rent reserved 
was Rs. 3,2C0 and they undertook to pay the 
interest Rs. 2,640 directly to the mortgagee. 
Subsequently a 6 annas share in these two 
properties which were in lease was sold to 
Bodh “Naryan for Rs. 32,000 and he paid 
this sum to the mortgagee. It is common 
ground that when the katkena was taken 
Rs 2,236 was paid by the mortgagors as 
peshgi. The learned Subordinate Judge 
set off this payment Rs. 2,236 against 
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interest and, taking the account on this 
basis, he found that a sum of R3. 850-5-4 
was still dus. The plaintiffs have appealed 
against this decision and the defendants 
have entered across-objection, they claim 
that the whole of the debt has been dis- 
charged. . 


The argument on behalf of the appel- 
lants is that as the mortgagors expressly 
undertook to pay the interest, they re- 
mained liable for the interest whatever the 
thikadar may have done because he was 
their agent and not the agent of the mort- 
gagee; and, if there was any deficiency, 
they were bound to makeit good. And as 
regards the sum of Rs. 2, 235, as it was 
advanced on account of peshgi, it must be 
taken as an advance payment of the rent 
strictly so called, that is the difference 
between the total rent reserved in the 
katkena and tke amount due on account 
if interest, or at the worst, it must be 
distributed between this rent and interest 
on the proportions which the rent and 
interest bear to each other. The argument 
on behalf of the respondents is that look- 
ing at the transactions a3 a whole they, in 
substance, amount to a simple mortgage 
ofthe six propertiescovered bythe mortgage 
pbondand an usufructuary mortgage of two 
properties‘or more precisely, that these two 
properties were set apart and the mortgages 
looked to them for his interest, his own 
nominee being in possession. Although 
this was done by way of lease, the effect 
was substantially the possession of the 
mortgagee himself. 


Now as regards the appellants’ argument 
it seems to me that all the covenant with 
regard to interest in the mortgage bond 
itself means is, that the mortgagors are to 
continue to pay interest every six months 
and in order to secure this to the nortgagee 
they have arranged with the mortgagee 
that the interest should be paid through 
a lease being granted. This in effect 
means that the mortgagee is tolook to the 
lessee for his interest. The interest was 
regularly paid up to the year 1910. Then 
there was an intermediate pericd before 
the katkena and there was a deficiency at 
that time, but no claim hes been advanced 
in appeal io respect of this sum whith was 
disallowed by the learned Sutordinate 
Judge, The period regarding which the 
diepute bas arisen is the period of the 
katkena from 1319 to 1322. It is, therefore, 
necessary to understand what the nature of 
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this katkena was, The outstanding fact 
is that it was not granted by the lessee 
himself, but by Gyanendra the brother of 
Upendra, the present plaintiff who was 
then the mortgagee. The documents (for 
instance, Exs. G and G, 2) clearly indicate 
that the mortgagee considered this leases 
hold property as his to enjoy the rents 
and profits and dispose of them as he 
pleased. Mokshadedis Mitra was a mere 
figurehead. If that be so, then any payment 
made towards the so-called katkena rent 
must, in my opinion, go in the firat instance 
towards the interest due to the mortgagee, 
Io substance the transaction was this that 
for the first period the mortgagee was in 
possession and as there was trouble about 
payments through the local agents he 
restored the mortgagor to possession by 
this method of a katkena lease. In my 
opinion, therefore, the learned Subordinate 
Judge was right in assigning this Rs. 2,236 
to the interest due on the mortgage, In 
that view the appeal must fail and be 
dismissed. 

It follows also from this view that the 
cross-appeal also must fail because it is nat 
disputed that if this be the relation of the 
parties, the learned Subordinate Judge has 
taken the accountcorrectly, The argumenton 


- behalf of the defendants in their cross ap- 


peal was that as they were sub-lessees of the 
mortgagee by the katkena, they were not 
liable for interest, but only for rent. But 
this argument is inconsistent with the main 
argument. If before the katkena the mort- 
gagee was in possession, and the effect of 
the katkena was to restore the mortgagor 
to possession, the mortgagor cannot set up 
the lease in answer to a claim for interest. 
If the mortgages fails in his appeal, the 
mortgagors must equally fail in the croes- 
appeal. . 

I would, therefore, dismiss both the appeal 
and the cross appeal with costs. 

Wort, J.—I agree. 

Appeal dismissed. 
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PATNA HIGH COURT. 
Civin Reviston No. 67 or 1928. 
March 27, 1928. 

Present:— Justice Sir Jwala Prasad Kr. 
Raja RAGHUNANDAN PRASAD 
SINGH AND ANOTAER— JUDGMENT- 
DEBTORS— PETITIONERS 


VETSUS 
-KUMAR GHANAND SINGH— 
E OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), ss. 4?, l4— 
Property sold by one Court—Decree set aside by suit in 
another Court—Application for delivery by successful 
decree-holder—Proper forum—Jurisdiction of latter 
Court to order delivery. 

A decree for sale on a mortgage was passed by the 
Subordinate Judge of Monghyr. The plaintiff institut- 
ed a suit in the Oourt of the Subordinate Judge of 
Bhagalpur, fora declaration that his share in the 
mortgaged properties was not bound by the mortgage 
or the decree based thereon. The decree-holders were 
allowed to proceed withthe sale on condition that 
they gave security for restoring the plaintifs share 
in case he succeeded and the properties were sold, 
and purchased by the decree-holders who also obtained 
possession. The plaintiff succeeded and applied to the 
Subordinate Court of Bhagalpur for delivery of 
possession of his share ;. 

Held, that the application was inthe nature of an 
application for restitution which could be entertain- 
ed only by the Subordinate Judge of Monghyr, and 
that the Subordinate Judge of Bhagalpur had no 
jurisdiction to deliver possession of his share to “the 
plaintiff. [p. 719, col. 2.] 

Viraraghava v, Venkata (1) and Daulat Singh y 
Jugal Kishore (2), relied on, 


_ Civil revision from an order of the Addi- 
tional, Subordinate Judge, Bhagalpur, 
dated the 4th February, 1928, and also from 
his order dated the 10th February, 1928. - 

Messrs, Pugh, Neamatullah, Rai T.N. 
Sahay and B. P. Varma, for the Petitioners. 

Messrs. S. M. Mullick, Hareshwar Prasad 
ae and S. N. Banarji, for the Opposite 

arty. 


JUDGMENT.—This isan application 
against the order of the Additional Sub- 
ordinate Judge of Bhagalpur delivering 
possession in execution of a decree passed 
by that Court in favour ofthe opposite 
party, the decree holder. The applicants 
had obtained . mortgage decrees in Suit 
Nos. 464 and 465 in 1917-18, from the 
Oourt of the Subordinate Judge of Monghyr 
and purchased the mortgaged property in 
execution of that decree in 1924-25. In 
1923 the decree-holder in the present case 
instituted a suitin the Oourt of the Sub- 
ordinate Judge of Bhagalpur for a de- 
claration that his interest in the mortgaged 
property was not affected by the mortgage 
decrees, inasmuch as he was not made 
party to the suit, although he was jointly 
interested therein along with his father 
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and uncle, the executants of the mortgage. 
He asked for an injunction to stay the 
execution of the decree sale of the property 
and delivery of possession of the same to 
the decree-holder after the sale. The Sub- 
ordinate Judge of Bhagalpur granted bim 
the injunction sought for and the matter 
came tothis Court and the injunction was 
set aside upon the applicants furnishing 
security to the Subordinate Judge for 
restitution of the interest of the opposite 
party in case the suit then pending was 
finally decided in his favour. It is rob 
necessary to go into all the terms agreed 
upon between the parties and set forth 
in the security bond executed by the appli- 
cants and filed before the Subordinate 
Judge. The term of the agreement with 
which we are concerned in this case, is to 
the effect that in case the decree-holder 
purchases the property himself in ex- 
ecution of his decree he will restore the 
share of the opposite party therein or the 
value thereof, the opposite party being the 
plaintiff in that suit. Theapplicants deposit- 
edinaccordances with the agreement Govern- 
ment promissory notes to the face value 
of four lakhs and twenty-five thousand 
rupees. He claimed one-eighth interest in 
the property, though the exact share had 
to be determined upon partition among 
the family members, The suit of the 
opposite party was disposed of on the 1dth 
of September 1927 by the Subordinate 
Judge of Bhagalpur giving a decree in 
his favour and declaring that his interest 
in the property was not at all affected by 
the mortgage decree obtained by the appli- 
cants, and that the applicants do restore 
the same to the opposite party in accord- 
ance with the agreement executed by them 
as per order of this Court. l 


Against that decree an appeal was filed 
by the applicants on the 3rd of November 
1927. On the 4th of February, 1928, the 
opposite party applied for execution of thut 
decree by delivery of possession to him. 
The writ of delivery of possession was 
issued fixing the 25th of February for its 
return. Oa the 10th of February 1928 the 
applicants coming to know of the execu- 
tion applied to the Oourt below to stop 
deliverye of possession, As the writ had 
already gone out, the Subordinate Judge 
passed a conditional order stopping de- 
livery of possession if if was not already 
deliveredand gave time to the applicants 
to move the High Court for staying 
delivery of possession. Accordingly the 
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applicants moved this Courton the 15th of 
February, 1928. 


Now. the suit of the opposite party was 
disposed of onthe 15th September, 1927, 
by the Subordinate Judge of Bhagalpur 
giving a decreein his favour and declaring 
that he ‘is not bound by the preliminary 
and final decrees passed in the mortgage 
Suits Nos. 464 and 465 of 1914 of the Court 
of the Subordinate Judge of Monghyr 
and the said decrees are inoperative against 
him and his interest in the mortgaged 
properties.” Continuing the decree says: 
“In view of the order of the Hon'ble High 
Court dealt with above regarding relief 
No. 2 it is ordered that the defendants do 
restore the plaintiffs’ interestin the mort- 
gaged properties sold inthe said execu- 
tion cases and purchased by them for 
which they have given an undertaking by 
executing security bonds.” Relief No. 2 in 
the plaint referred to above runs as follows: 
“that the defendants be restrained from 
executing the said decrees (of the Monghyr 
Oourt) against the interest of the plaintiff”. 


Dealing with this relief, the learned 
Subordinate Judge in his judgment says: 
“Tt is clear that in this case the plaintiff 
does not want the Court to adjudicate 
about the plaintiffs’ actual share in the 
Srinagar Raj. He only wants a declara- 
tion from the Court that the decrees in 
Suits No. 464 and 465 of 1914 are not binding 
on him or his interest in the mortgaged pro- 
POTHEB i iusan anaa na an So far as relief 
No. 2 is concerned as has been stated 
above there was an ad interim injunc- 
tion issued by this Court on the defend- 
ants restraining them from getting the 
property in suit sold in execution of the 
decrees in suits Nos. 464 and 465 of 1914. 
That order was appealed from before the 
Hon'ble High Court (Appeal No. 69 of 
1923) and from the copy of the judgment 
of the Hon’ble High Court whichis on 
the record it will appear that the prayer 
for injunction has now taken the shape 
of a security bond given by the defend- 
ants for restoring the property itself if 
they purchased it orfor restoring the value 
of the property if it is purchased by a 
stranger. The sale has thus taken place 
conditionally and the defendants have 
purchased the property and filed security 
bonds undertaking to restore the property 
in suit in case the suit succeeds. In place of 
relief No. 2, thus the plaintiff will be entitled 
to be restored to the possession of his 
jnierest in the mortgaged properties sold 
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and purchased by the defendants. The 
plaintiff has given a rough idea of his 
interest in the property on the date this 
plaint was filed and that is one-eighth 
in the mortgaged property and that gives 
usa fair idea of his interest in the pros 
perty as the exact share of the plaintiff 
cannot be determined inthe present suit 
in the absence of the other co-parcenary 
members of the family”. 


The suit was a declaratory one and the 
plaintiff asked for a declaration that he 
is not bound by the mortgage decrees 
obtained by the petitioners in the Court 
of the Subordinate Judge of Monghyr. 
The execution of those decrees was then 
pending but the properties were not sold 
and the plaintiff wanted in relief No. 2 an 
injunction to restrain the‘petitioners from 
executing their decrees against the interest 
of the plaintiff. The execution, however, 
under the orders of this Court proceeded 
and the sale as observed by, the learned 
Subordinate Judge took: place condition- 
ally on the petitioners undertaking to restore. 
the properties in suitiin case the plaint-: 
iff succeeded in the suit in the Court of 
the Subordinate JudgeofBhagalpur. This 
altered circumstance came into existence 
after the suit brought by the opposite party 
and the sale of the property and the de- 
livery of possession thereof to the petitioners, 
Accordingly the Oourt in place of relief 
No. 2 in which the plaintiff in that suit 
asked for an injunction to restrain the 
defendants from executing their decrees. 
and selling the properties; directed that 
the defendants do restore the plaintifi’s. 
interest in the mortgaged properties sold 
by the Subordinate Judge of Monghyr 
in execution of the mortgage decrees and 
possession delivered to the petitioners. To 
my mind the changed circumstances re- 
ferred to above did not convert the suit 
into a suit for recovery of possession and 
continued to be a declaratory suit. The 
direction given by the Court below clears 
the position of the plaintiff opposite party 
and it gives effect to the undertaking 
embodied by the petitioners in the security 
bond referred to above. This was with 
a view to facilitate the obtaining by the 
plaintiff of his interest in the property 
which was sold by the Subordinate Judge 
of Monghyr and possession whereof wab 
delivered to the petitioners, so that with 
the decree in his hand the plaintiff op- 
posite party might go to the Subordinate 
Judge of Monghyr and ask him to enforce 
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the terms of the secarity bond and res- 
tore to him the property in question, 
The possession of the property was de- 
livered by the Subordinate Judge of 
Mongbyr in execution of the aforesaid mort- 
gage decree. The sale and delivery of 
possession were conditional and the ap- 
plication for restoration must be dealt 
with by the Subordinate Judge of Mon- 
ghyr who sold the property and deliver- 
ed possession subject to the condition that 
in the event of the suit brought by the 
opposite party in the‘ Court of the Sub- 
Ordinate Judge of Bhagalpur being finally 
decided in his favour the plaintiff's share 
would be restored to him. The question 
of restoration cannot be dealt with by the 


Subordinate Judge of Bhagalpur who 
did not sell or deliver possession of 
the property to the petitioners. The 


petitioners obtained possession of the 
property in execution of their mortgage 
decrees and only the Court which executed 
those decrees has jurisdiction to restore the 
prcparty to the judgment-debtor opposite 
party and no other Oourt has such jurisdic- 
tion. The position in this case is ana- 
logous to that where a property is sold in 
execution of a decree and possession is 
delivered to the purchaser and the sale is 
subsequently cet aside, The remedy of 
the judgment-debtor is to be restored to the 
Possession of the property by applying to 
the Court which sold the property and no 
separate suit would lie. This principle is 
to be gathered from Viraraghara v. Ven- 
kata (1) and Daulat Singh v. Jugal Kishore 
(2). The reason is obvious; the sale and 
she delivery of possession took place in the 
Court executing the mortgage decrees and 
it is that Court alone which can set aside 
the sale and cancel the delivery of posses- 
sion and restore the parties to status quo 
ante. Inthe suitof the opposite party in 
the Oourt of the Subordinate Judge of 
Bhagalpur there was no such prayer nor 
could there be any such prayer. The 
judgment and decree in that case referred 
to above have declared the rights of the 
plaintiff and cleared his position so far as 
therestoration of the property sold in execu- 
tion of the mortgage decrees and delivery 
of possession to the petitioners are concern- 
ed. The question really relates to restitu- 
tion of property wrongfully sold, or sold 


(1) 16M, 287;3M.U.5.25: 
(2) 22 A. 108; A. W. N. (1899) 205; 
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conditionally,‘as in this case, This comes 
well within the purview of s. 47, of the 
Code of Civil Procedure r&éad with s. 144 
of the Code and the inherent jurisdiction 
of the Court. Therefore, to my mind the 
Subordinate dudge of Bhagalpur had no 
jurisdiction to restore the property to the 
plaintiff opposite party. The execution in 
that Court was, therefore, taken without 
jurisdiction. 


Again the decree does not direct restora- 
tion of 2 annas share in the property to the 
plaintiff opposite party and simply says 
“that the defendants do restore the 
plaintiff's interest in the mortgaged proper- 
ties soldin the execution cases and purchas- 
ed by them for which they have given an 
undertaking by executing security bonds”. 
In the judgment the learned Subordinate 
Judge has clearly stated that the specific 
share of the plaintiff could not be ascertain- 
ed without a partition suit to which the 
other members of the family were neces- 
sary parties; but 2 annas in the security 
bond is the probable share of the plaint- 
iffif partition had taken place at that time 
among the members of the joint family. 
Therefore, the learned Subordinate Judge 
had no right to give possession to the 
opposite party of a specific 2 annas share 
as the writ of delivery of possession shows. 
I, therefore, hold that the Subordinate 
Judge of Bhagalpur had no jurisdiction to 
deliver possession of the property in 
question to the plaintiff opposite party 
under O, XXI, r. 35 of the Code, 


The writ read with the peon’s report 
showsthathe delivered possession under 
O. XXI, r. 35 cl. (2}, Civil Procedure 
Code, by ousting the judgment debtors 
from their specific 2 annas share of the pro- 
perty. This is contrary to that rule under 
which actual possession is not delivered 
but the writ is executed only by affixing 
a copy of the warrant in some conspicuous 
place on the property and proclaiming by 
beat of drum, or other customary mode, at 
some convenient placa the substance of the 
decree. 


The remedy of the opposite party, if any, 
lay in the Court of the Subordinate Judge 
of Monghyr where the execution of the 
mortgage decrees had taken place and the 
possession of the property was delivered 
to the petitioners. If the petitioners had 
applied to that Court, the matter might 
have been fully investigated and security 
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given by the petitioners could have been 
considered. The decree of the Subordi- 
nate Judge of Bhagalpur was passed on the 
15th September, 1927, and an appeal 
against that decree was filed on the 3rd 
November, 1927. The application for ex- 
ecution of the decree was made on the 

. 4tb February, 1928. The decree passed by 
the Subordinate Judge in execution of 
which he has delivered the property in 
question to the opposite party was pending 
in appeal in this Court. These facts could 
all have been considered if an application 
was made inthe proper Court. That Court 
was bound to give notice to the petitioners 
under thelaw on account of lapse of timeif an 
application was made before it for restora- 
tion ofthe property in terms of the agree- 
ment bond. Inthe present case the order 
for delivery of possession ‘was made without 
notice to the petitioners immediately after 
the application for execution-was filed on 
the 4th February, 1928, fixing 25th Febru- 
ary for return. The decree-holders on 
coming to knowof it applied on the 10th 
February, 1928, and complained against the 
action taken by the learned Subordinate 
Judge, who then realizedthe situation and 
passed an order stopping delivery of 
possession in respect of the villages in 
which the delivery of possession was not 
actually given. This was however too late. 
The petitioners came to this Court .on 
15th February, and the only order then 
possible was passed admitting the applica- 


‘tion and staying delivery of possession in’ 
in which the 


respect of the properties 
writ was not already executed. In a case 
of such magnitude and complications, I 
would haveexpected the learned Subordi- 
nate Judge to have passed the order for 
delivery of possession in the presence of 
both the parties although the notice may 
not strictly be required under the Code. He 
knew the importance of the case; he knew 
that large properties extending over 200 
villages were concerned; he knew that the 


previous litigation from 1918 up to the’ 


has been keen and 
complicated between the parties; 
and he knew that security for 4 lacs 
was given by the petitioners, All these 
circumstances required that an order 
for delivery of possession should have 
been passed after notice to the farties, 


present moment 
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The peons so quickly and in such a short 
time managed to deliver possession, and 
as I understand, to serve the process and 
delivery of possession in respect of the 
aforesaid 200 villages. There wasto my 
mind a sort of unjustifiable haste. 


Nowin case an application be made 
bəfore the Subordinate Judge of Monghyr 
by the opposite party, the matter will be 
fully goneinto after giving notice to the 
parties concerned. The present proceed- 
ing for restoration was taken in the 
Bhagalpur Court to avoid notice being 
given to the petitioners, whereas if it were 
taken in the \onghyr Court notice was 
bound to bs given to the petitioners, 


The delivery of possession is, therefore, 
set aside and the petitioners. will be restor- 
ed to status quo ante as if the possession 
was not delivered to the opposite party. 


The application is allowed; hearing fee 
three gold mohurs. 


Application allowed. 
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ALLAHABAD HIGH COURT. 
OBIMINAL Revision No. 204 or 1928, 
March 15,.1928. : 
Present:—Mr, Justice Dalal. 
SEWAK ANDANOTAER - AosusEo—APPLICANTS 
versus 
. EMPEROR—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 288, 
239, 587—Joint trial of distinct offences—Legality of 
trial, 

Where two persons who harboured different 
offenders, without any conspiracy between them and 
not in the course of the -same transaction, were 
jointly tried : 

Held, that the trial was contrary to the express 
provisions of the Oriminal Procedure Oode and; 

therefore, entirely illegal. 
`  Subrahmaniya Ayyar v. King-Hmperor (1), fol- 
lowed. Th ; 

Oriminal revision from an order of the 
Sessions Judge,- Allahabad, 

Messrs. Kumuda Prasad and Sehat Baha- 
dur Lal, for the Applicants. 

Mr. M. Waliullah, Assistant Government 
Advocate, for the Crown. 


JUDGMENT.—Sewak and Sumer have 


applied in revision from their conviction _ 


under s. 216 of the Indian Penal Code. 
It is not explained how they came to be 
tried jointly when distinct offeaces were 
alleged to have been committed by Sumer 
and Sewak. -Sumer was charged with 
harbouring two absconding offenders Lallu 
and Nepal and Sewak with the same 
offence with respect to two different per- 
sons, Sobha and Ram Nath. It is laid down 
in s. 233 of the Code of Oriminal Proce- 
dure that there will be separate charges 
for distinct offences except’ in the cases 
Mentioned in ss. 234, 235, 236 and 239. It is 
also directed that every such charge shall 
be tried separately. Only s. 239 covers 
the case of more than one person tried 
together. There is no conspiracy alleged 
between Sumer and Sewak, and they have 
not been accused of committing the same 
offence in the course of the same transac- 
tion. The present case is not covered 
by the provisions of s. 239. The learned 
Judge who heard the appeal admitted so far, 
but considered the joint trial to be merely 
irregular, and excused the irregularity on 
the ground that the appellants had not been 
prejudiced. He evidently was referring to 
the provisions of 8.537 where an irregularity 
in a charge is excused where it has, 
in fact, not occasioned a failure of 
justice. 
irregularity in the framing of a charge, 
bat goes further, and covers an irregularity 
in a trial which is prohibited by law. 
Farther, this disobedience to the provisions 
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of the law cannot be:considereda mere 
irregularity. This was definitely-laid down 
by their Lordships of the Privy Council in 
the case of Subrahmanya Ayyar v. King- 
Emperor (1). At page ¥7* their Lordships 
say that they were unable to regard the 
disobedienge to an express provision of the 
law as toa mode of trial as a mere irregu- 
larity. Such a phrase as irregularity is not 
appropriate tothe illegality of trying an 
accused person contrary tothe provisions 
of the law. They further say “the remedy- 
ing of mere irregularities is” familiar in 
most systems of jurisprudence but- it would 
be an extraordinary extension of such a 
branch of administering the criminal law 
to say that when the Code positively enacts 
that such a trial as that which has taken 
place here shall not be permitted that thig 
contravention of the Oode comes within the 
description of error, omission, or irregu- 
larity.” 

When a trial is not warranted by any 
enactment or rule, such a trial is much 
more than an irregularity. 

As the sentence is a short one and the 
applicants must have already spent a con+ 
siderable amount of money in carrying theit 
case upto this Court I do not feel justified 
in ordering fresh separate trials. I set aside 
the conviction and sentence and order the 
applicants tobe released. ; 

A, 

Conviction set aside, 


~ (1) 25 M. 61; 11 M. L, 5.233; 3 Bom. L: R. 540 328 
L A. 257: 5 C. W. N. 866; 2 Weir 271 (P.O). l 
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ALLAHABAD HIGH COURT. 
SECOND CIvIL ArrsaL No. 941 or 1925. 
December 16, 1927. 

á Present:—Mr. Justice Dalal. 
PAOHUA PASI—PusInTIFF—APPELLANT 


VETSUS 
RAJ KISHORE AND OTAERS—DEFENDANTS 
— RESPONDENTS. 
Agra Tenancy Act (II of 1901), s. 79—~Constructive 
dispossession of tenant—Applicability of a, 79. a 
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The provisions ofs, 79 of the Agra Tenancy Act, 
1901, apply to constructive as well as to an actual or 
physical dispossession of a tenant from his ten- 
ancy. 

Bidiya Misir v. Daryai (2) and Badri Kasodhan v. 
Sarju Misir (3), followed. 

Bijat Bahadur v, Parmeshwari Ram (1) and Chet 
Ram v. Sita Ram (4), distinguished. 


Second appeal against a decree of 
the Judge of the Court of Small Causes, 


Allahabad, exercising the powers of a 
Subordinate Judge, Allahabad. 
Messrs, Haribans Sahai and A. P. 


Pandey, for the Appellant. 


JUDGMENT.—In my opinion the 
judgment of the Munsif was correct that the 
plaintiff had noJonger any interest in the 
dand in suit and was not entitled to sue. 
The facts have been clearly stated in the 
judgment of the Munsif. The plaintiff was 
formerly atenant of the zemindar and in 
1917 the zemindar instituted a suit for his 
ejectment. The suit was compromised and 
the plaintiff was granted aright of occu- 
pancy in the land on his promise to pay 
enhanced rent. This compromise, however, 
was not put into effect and the zemindar 
took possession. The plaintiff came to 
Court on the allegation that in December, 
1923, he was ejected by the defendant a 
stranger, and, therefore, obtained his cause 
of action. This allegation has been held 
by both the subordinate Courts to be false. 
The plaintiff has not been in possession ever 
since 1917 when the zemindar took posses- 
sion. The trial Oourt rightly pointed out 
that when the zemindar took possession the 
plaintiff ought to have sued unders. 79 of 
the Tenancy Actto oust him and that he 
lost his right of tenancy when he failed to 
do so within six months of the ouster. 


The learned Judge of the lower Appellate 
Gourt has not controverted the facts and 
has not held that the plaintiff was in actual 
“possession in December, 1923. He has not 
looked behind the plaintiff's statement 
which wasone subsequent to the plaint 
that the zemindar was the plaintiff's sub- 
tenant and paid rent by setting off the 
amount against rent dueto the zemindar 
from the plaintiff. So far as can be 
made out from his judgment the Judge 
of the lower Appellate Court admits that 
in 1917 the zemindar took possession “nd 


ousted the plaintiff. He, however, argued’ 


that the plaintiff was not actually kicked 
outand that no force was used against 
him and that the provisions of s. 79 do 
not apply unless a tenant is caught by the 
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neck and pushed out. I do not agre® 
with that view of the law and the judg” 
ment of my brother Mukerji, does not 
support that view. The facts of the case 
in Bijat Bahadur v. Parmeshwari Ram (1) 
were totally different because there some 
arrangement was arrived at between she 
zemindar and the tenant I am stillof the 
view expressed by me in Bidiya Misir v. 
Daryai (2) that the provisions of s. 79 appli- 
ed to constructive as well as to an actual 
or physical ejectment ofa tenant from his 
tenancy. In that view I am supported by 
a ruling ofa Bench of this Court in Badri 
Kasodhan v. Sarju Misir (3). The other 
case quoted by the lower Appellate Court; 
Chet Ram v. Sita Ram (4) would have appli- 
ed if the lower Court had held that the 
plaintiff was not really ejected by the 
zemindar in 1917 but was actually ejected 
by the defendant in December, 1923, at 
the instigation of the zemindar, When the 
plaintiff was ejected by the zemindar in 
1917 his right of tenancy came to an end 
long before December, 1923, and no right 
of his remained in the land in suit which 
would entitle him to object to the defend- 
ant’s construction. 

I set aside the decree of the lower Ap- 
pellate Court; restore the decree of the 
trial Court, and dismiss the plaintiff's 
suit with costs of all the Courts, 

The appeal was heard ex parte. 


A. Appeal allowed, 


` (1) 78 Ind. Cas. 1026; A. I. R. 1924 All. 834. 
(2: 79 Ind. Oas. 566; A. I. R. 1924 All, 678; L.R. 9 
A. 184 Rey. 
3) 22 Ind. Cas. 668; 36 A,55; 12 A. L. J. 29. 
4) 82 Ind. Qas. 251; A. I. R, 1924 All, 678; 22 A. L. 
J. 713; L, R. 5 A. 366 Rev, 
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ALLAHABAD HIGH COURT. 
Szoonp Crvin Apezau No. 1140 oF 1925, 
April 19, 1922. 

Present :—Mc. Justice Makerji and 
Mr Justice Weir. 

Musammat NABI-UN NISSA—Dzgrenpant— 

APPELLANT 
versus 
LIAQAT ALI AND ANOTARR— PLATINTIFEF3 
— RESPONDENTS. 

Muhammadan Law.—Waqf—First 
minor—Validity of waqt. 

Under the Muhammadan Lawa wagf will not fail 
D] because ‘the first mutwalli is a minor. [p. 724, 

CoL. 4. 

Piran v. Abdool Karim (1), 
v. Muhammad Ahmad (2), Khatun Begam v. Ejaz 
Ahmad (3) and Hasan Raza Sahib v. Hasan Ali Sahib 
(4), distinguished. 

Second appeal from a decres of the District 
Judge, Moradabad, reversing that of the 
` Third Subordinate Judge, Moradabad. 

Messrs. B. E. O'Conor, Iqbal Ahmad and 
Mukhtar Ahmad, for the Appellant. 

Mr. A. M. Khwaja and Dr. K. N. Katju, 
for the Respondents. 


JUDGMENT.—This is an appeal by 


mutwalli a 


one Musammat Nabi-un-nissa, who was ths ` 


defendant No. lin the suit out of which 
this appeal has arisen. 

One Irfan Alidied leaving two widows, 
the elderof whom is the appellant before 
us aud four children. Out of the children, 
there was only one son, Muzaffar Ali, who 
figured in the suit as the defendant No. 3. 
Toe wives and descendants of Irfan Ali 
. were impleaded as defendants, Irfan 
Ali purported to craate a wayf of his 
property by a deed, dated llth June, 1918. 
Tais wagf was created under Act: VI of 
1913, and was meant mostly for the benefit 
of his wives and children. He diracted 
that 1/30th part of the income of his 
property should go for the benefit of two 
schools. Oa the death of Irfan Ali, the 
appellant sued the remaining heirs of her 
late husband for her dower. The result was 
a compromises, by which certain portions of 
the property left by Irfan Ali were given 
to her in sitisfaction of a portion of her 
dower, and she was permitted to proceed, 
by way of execution, against other portioas 
of the wagf property. Thereupon, the 
plaintiffs to thesuit, who were the managers 
of the two institutions, who were to benefit, 
in part, by the wagf, iostituted this suit 
to obtain a declaration that the wagf was 
a valid and good one and was binding 
on all concerned. 

The suit was contested by the defendant 
No, 1 alone, She pleaded, inter alia, that 
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the wagf was bad in law inasmuch as the 
mutwalli appointed by the waqif was a 
minor, namely, his son Muzaffar Ali, that 
the wagf was never acted “upon, that it was 
a deviceto deprive her of her dower debt, 
the amount of which was Rs. 50,000, and 
that if anything appeared to show that she 
was a consenting party to the wagf, it must 


` be remembered that ehe was a pardahnashin 


lady of low understanding. 

The Court of first instance came to the 
conclusion that the wagf was invalid and 
was never acted upon. In a general sort 
of way the learned Judge expressed the 
opinion that the dowerdebt of Rs. 50,000 was 

stually duetotheappellant and that thewagf 
was calculated to defeat her of her rights. 

On appeal by the plaintiffs, the learned 
District Judge came to the conclusion that” 
the wagf was a genuine one that it had 
besn acted upon and that it was not void 
because the first mutwalli appointed was 
a minor. As regards the wagf being 
calculated to defeat the right of the appel- 
lant with respect to her dower, the learned 
District Judge was not satisfied that the 
dower was as much as was claimed, and, in 
any case, he was satisfied that the object 
of the wagf was not to defraud the wife’s 
just claim, The result was that the learned 
Judge allowed the appeal and setting aside 
the decree of the Court of first instance 
decreed the suit. 

In this Oourt two points have been 
argued. The first point is that the 
mutwalli appointed bsing a minor, the 
-waqf was invalid in law. The second point 
argued was that, inany case, the learned 
Judges of the lower Uourt should have 
addressed himself to the question whether 
the waqf was not calculated and maant to 
defeat the just rights of the appellant for 
her dowar. 


On the first question. We have not been 


referred to any clear authority where it may 


hava been heldithatifawagif appointed a 
minor as the firat mutwalli, the wagf should 
became void. The high authority of Mr. 
Ameer Ali, to ba found in his book, supports 
the conclusion arrived at by the Oourt 
below. Tas relevant portions of his book 
(4th Editioa, Volums I) have been quoted 
by the learaed District Judge and will ba 
found at pagas 446and 417. At the topofpage 
446 ghere occurs the following santence:— 

“Ti the wagif appoints a minor as mutwalli 
and uo adult is associated with him, tha 
Qazi shall appoint soms person to do the 
work until the minor attains majority, If 
there is an adult associated with the minor 
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the} Qazi may appoint some person to 
represent the minor and act jointly with the 
co-mutwalli, or may empower the adult 
mutwalli to act fôr the minor", 

This is a quotation from MRadd-ul- 
Mukhtar, Volume III, pages 593-596. Again 
at page. 447 the learned author,quotes from 
Surrat-ul-Fataw as follows :— 

“If the towliat has been entrusted by the 
wagif to a boy, his towliat will remain in 
abeyance (or ineffective) until he attains 
majority when the trust will be made over 
to him.” 

These quotations clearly show ‘that a 
waqf cannot fail simply because a mutwalli 
happens to be a minor at the time. Indeed 
the authorities go sofar as to indicate that a 

, wagf shall not fail even if the mutwalli 
appointed be absent from the place. At 
page 447 an authority is quoted which lays 
down: 

“If the wagif appoints as mutwalli a 


person who is absent, the Qazi has the. 


power of nominating in his place another 
for the time being and when the mutwalli 
appointed by the waqif arrives, the trust 
will revert to him ”. 

There can be no doubt that the Muham- 
madan jurists were fully alive to the 
importance of the doctrine that a waqf or 
trust should never fail for want of a trustee. 
They have fully given effect to this doctrine 
in their writings. . 

The learned Counsel for the appellant has 
quoted four cases in support of his conten- 
tion that if the first mutwalli appointed by 
the wagif should happen to be a minor the 
wagqf should be regarded asinvalid. The 
first case is Pirán v, Abdool Karim (1). That 
is a case where the per-ca who was appoint- 
ed mutwallt was not only to be mutwallt 
but was also to be a spiritual head of an 
institution. In other words, he was to be 
a sajjadanashin as well asa mutwalli. Mr. 
Justice Ameer Ali pointed out that a sajjada- 
nashin was not only to manage a property 
but he was to perform the services of a 
spiritual preceptor, a ‘ peer’ora “gulu”. 
In the circumstances, it was found that 
the appointment of a minor was not proper. 
We do not think that the case lends sup- 
port to the view contended for. 

The next case is that of Muhammad 
Nasim v. Muhammad Ahmad (2). The 
question that arose in this case was whether 
the defendant was rightly removed by the 
District Judge from his position of a 
mutwalli and whether the District Judge 


1) 19 0. 203. 
9 27 Ind, Cas, 389; 1 O, L, J, 726; 180, C, 38, 
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was right in appointing a major in his 
place. On appeal the Judicial Commis- 
sioners of Oudh upheld the appointment 
and laid down that a person who was not 
sui juris and who required a guardian to 
look after his property could not be en- 
trusted with the management of a trust. 
This was laid down asa matter of general 
law and not as a matter of Muhammadan 
Law. The next case, Khatun Begam v. Ejaz 
Ahmad (3), can hardly be said to be in 
point. The head-note reads as follows :— 

“When the office of mutwalli devolves 
upon a minor by virtue of a provision in the 
trust deed, the appointment will remain 
in abeyance until he attains majority, but 
itisthe duty of the Civil Court, as represent- 
ing the authority of the state,-formerly 
administered by the Qazi, to appoint some 
person to perform the duties of the office 
until the minor comes of age. ” 

This case does not directly deal with the 
point before us, namely, whether initially 
a mutwalli may be appointed to manage 
a wagf property, the mutwalli being a 
minor. 

The last case cited by the learned Counsel 
is Hasan Raza Sahib v. Hasan Ali Sahib 
(4). In this case in a suit for adminis- 
tration of a trust a scheme was framed by 
the High Oourt. According to that acheme, 
there was a Managing Committee of five 
members including the President and three 
mutwallis, and it was arranged that vacan- 
cies in the.OCommittee were tobe filled 
by election. In filling up one of the. 
vacancies a minor was appointed a mutwalli. 
This was not approved of by the High 
Court in the case quoted. The reason is. 
perfectly clear. The appointment was under 
a scheme and not under the Muhammadan 
Law. In framing thescheme the High 
Court never considered that a minor might 
fill one of the appointments, 

On an examination of the authorities, 
therefore, there is no ground for holding 
that a wagf must fail because the first 
mutwalli isa minor. It will be remember- 
ed that in this case ths wagif took the 
precaution of appointing a guardian of 
the minor mutwalli selected by him. For 
all practical purposes, therefore, there 
was a person duly qualified who could look 
after the trust property. We hold that the 
wagf is good. ; 

The next question is whether the wagf 


is bad as being intended and calculated ° 


(8) 37 Ind. Cas. 885; 15 A. L, J 132; 39 A, 288. 
(1) 38 Ind, Cas. 528; 40 M. 941; 5 L. W. 419; (1917) 
M., W. N. 389; 33 M, Li J, 348. 


113 I. 0. 1928 


to defeat the just claims of the appellant. 
Although the point was specifically taken 
in the written statement, it does not appear 
that it was pressed in either of the Courts 
below. In the Court of first instance the 
learned Subordinate Judge, who set aside 
the waqf, stated that there were three 
points for him to decide as going to in- 
validate the wagf. These grounds he 
stated at page 13 of the paper-book as (a) 
“on the ground thatit appointed a minor 
asa mutwallt and was, therefore, invalid”. 
(b) Because no delivery of possession ever 
took place under it and, therefore, it was 
never operative, and (c) For the reason that 
it was never acted upon and remained a 
dead letter.” It will be noticed, therefore, 
that although the learned Subordinate 
Judge took the view that a large sum of 
dower was due to the appellant, he was 
never asked to consider whether, on that 


` account, the wagf was invalid. There may 


have been many reasons why the appellant's 
Counsel did not think it proper to press 
the plea which had been taken in para. 
9 of the written statement. We have already 
stated that the appellant apprehended that 
it might be taken that she was a consenting 
party to the wagf. It was she who was 
appointed the guardian of the minor mut- 
walli, and presumably her consent was 
taken before this appointment was made. 
This and other reasons may have existed 
which dissuaded the appellant from press- 
ing the plea that the wagf was made to 
defeat her just ‘rights. It is also the case 
that, after the execution of the waqf, 
Irfan Ali purchased a valuable property 
for Rs. 10,000, in the name of the appellant 
here. All these matters would go to show 
that the wagf was never intended to serve 
a sinister purpose. In any caseit is clear 
to us that the plea taken in para. 9 
of the written statement was not put forward 
before the learned Subordinate Judge, for 
an answer. Again the judgment of the 
learned District Judge shows that the point 
was never pressed before him except per- 
haps in some vague sort of way. In the 
grounds of appeal taken in this Court the 
point has not been specifically taken, In 
the third ground of appeal it is said that 
the cardinal point for decision in the case 
was whether or not the dower was due. 
«But even if that point was decided in favour 
of the appellant, it did not follow that the 
wagf was bad. There was, therefore, no 
` defnite contention before any of the Oourts 
that the wagf was bad under the provisions 
of s, 53 of the Transfer of Property Act, 
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The plea in ground No. 2 of the appeal 
does not go far enough to raise a plea 
like that. In the circumstances, we do not 
feel justified in remanding the suit for 
deciding a fresh issue. The result of our 
remanding 40 issue like that would pro- 
bably be that a mass of doubtful evidence 
wouly be put forward on behalf of the 
appallant—evidence which was never put 
forward in the earlier part of the case, 
although a specific plea had been taken. 

The result is that the appeal fails and is 
hereby dismissed with costs. 

A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Szoonp Orvin APPEAL No. 988 or 1925. 
February 9, 1928, 
Present:—Mr. Justice Boys 
and Mr. Justice Iqbal Ahmad. 
BULAQI DAS AND OTHERS—DEEFNDANTS 

—APPELLANTS | 
versus 
KESRI AND orHexs —PLAINTIFFS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 4, 
O. XXI, r. 92—Limitation Act (IX of 1908), Sch. I, 
Art. 12-—Mortgage-decree~-Sale of property not 
included in decree~—Suit by judgment-debtor to 
recover excess sold—Maintainability of suit—Limita- 
tion. 

Where property which was not included in a 
mortgage-deed orin the decree based thereon, was 
sold under the decree and included in the sale 
certificate by mistake, and the decree-holder himself 
purchased and obtained possession of the same, and 
the judgment-debtor instituted a suit to recover the 
excess sold : 

Held, (1) that the suit was not barred either by 
s. 47 or O. XXI, r. 92 of the Oivil Procedure Oode. [p, 
728, col. 2.] 

(2) thatthe suit wasnot governed by Art. 12 of 
Sch. I of the Limitation Act. [ibid.] 

Raja Thakur Barmha v. Jiban Ram Marwari (8), 
followed.) 

Second appeal from a decres of the 
District Judge, Allahabad, dated the 12th 
of February, 1425, confirming that of the 
Subordinate Judge, Allahabad, dated the 
29th of September, 1923. 

ORDER OF REFERENCE 

Dalal, J.—I believe that there is con- 
flict of authority in this Court and direct 
that this appeal be heard by a Bench of 
two Judges. Sofaras I have studied the 
case-law onthe subject with the help of 
Counsel appointed in the case, it-appears 
to me that the Bench ruling inthe case 
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of Munna Lal v. Collector of Shahjahan- 
pur (l) is in disagreement with a long 
Beries of ‘previous rulings of this Court. 
When such is my opinion I do not think 
that it will be correct fora single Judge 
to overrule that authority if conformity 
with the previous trend:of rulings in this 
Court. Of course, this does not mean that 
the Bench hearing the appeal would, in 
any way, be bound by this expression of 
opinion. I am only giving a reason ap: 
parent to myself why a decision should 
not be pronounced by the single Judge. 

The facts are admitted in the plaint. In 
execution of a final decree for sale which 


-was confined to a 4-annas 8 karant and 


odd share of a certain property according 
to a certain nomenclature, the defendant 
decree-holder proclaimed for sale in the 
sale proclamation a 6-pie share in addi- 
tion, had the entire 4 annas 6-pies odd share 
put up to auction, and purchased it him- 
self, In para. 8 of the plaint, it is stated 
that this was a trick by which in 
the sale proclamation a certain share of 
6-pies was entered in excessof the share 
of property ordered to be sold in the final 
decree for sale on foot of a mortgage. In 
the mortgage alsothis 6-pie share was not 
included. There is no allegation of fraud 
anywhere in the plaint and the word 
‘trick’ appears to have been used in an 
inoffensive sense that the decree-holder 


acted beyond his powers granted to him 
under the decrees. 


The point to be noticed 
is that the plaintiff himself admits that 
the 6-pies share not included in the decree 
was included in the sale proclamation. 
The sale took place on 10th July, 1910, 
and in para.9 of the plaint it is stated 
that immediately after the defendant took 
possession on 30th September, 1910, the 
plaintiff repeatedly asked the defendant to 
give up the property and pay mesne 
profits, but he kept putting off the plain- 
tif and making excuses. The suit was 
filed on the 22nd July, 1922, The auction 
sale took place on the 10th of July, 1910, 
but possession was not taken till 13th 
September, 1910. 


The defence was that the matter 
in dispute here was one that could and 
ought to have been raised unders, 47, 0f the 
Code of Civil Procedure and that, there- 
fore,a suit did not lie. Arising out of 
the same matter it was objected that such 
a suit would be barred under O. XXI, 
r. 92. In my opinion both objections 

(1) 74 Ind. Oas, 995; 45 A. 96; A.I. R. 1923 All, 
470, 
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would fall under the same head. There - 


would be a bar under O. XXI, r. 92if the 
matter is one that could only have been 
raised in execution proceedings and not 
separately. If, however, a separate suit 
could lie it does not appear to me “that 


‘a provision contained in an order of the 


Civil Procedure Code dealing with execu- 
tion matters would prevent aseparate suit. 

It is true that the ruling of a Bench of 
two Judges quoted by meaboveis in favour 
of the plaintiff. There is, however, a well- 
reasoned judgment of Sunder Lal, J., in 
Dulla v. Shib Lal (2) against it. The point 
raised in that case was similar to the 
one raised here and the learned Judge 
observed : 

“The other point raised is equally sup- 
ported by the other Full Bench ruling, 
namely, Basti Ram v. Fattu (3). In that 
case the judgment-debtor’s occupancy hold- 
ing was sold in execution of a decree 
and purchased bya purchaser, The judg- 
ment-debtor brought a suit for the recovery 
ofthe holding from the purchaser on the 
ground that the sale was illegal under the 
Agra Tenancy Act. It was held in that case 
that the question involved was one of the 
nature referred to in s. 244 (s. 47 of the 
present Oode) and is determinable only by 
order of the Oourt executing the decree. 
The purchaser was entitled to the benefit 
of the adjudication between the decree- 
holder and the judgment-debtor. Following 
the decision in that case, had the judgment- 
debtors raised the objection now urged 
by them and failed, the decision arrived 
at in that case would have been available 
for the benefit of the purchaser. The fact 
that he did not raise any objection places 
the jadgment-debtor in no better position.” 

This view is supported by the Bench rul- 
ingin the case of Abdul Karim v, Islam-un- 
nissa Bibi (4). In that case the decree-holcer 
seized the property in excess of what 
had been decreed (just as was done here) 
and had it sold. lt was held there that 
the judgment-debtor’s remedy for restitu- 
tion was one under s. 47, The Judges 
put the matter thus:— 

“Now in the ordinary course of things 
@ person who is wrongfully dispossessed 
of immoveable property hasa remedy by 
a suit for possession only. In matters aris- 
ing out of the execution of decrees, pos- 
sibly because they are the indirect result 


‘g (2) 36 Ind. Cas. 281; 39 A. 47 at p. 50; 14 A.L.J. 
16 


6. 
(3) 8 A. 146: A, W. N. (1886) 87. . 
(4) 34 Ind. Cas, 231; 38 A. 339; 14 A. L. J. 401, 
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of the active interference of the Court it- 
self, the Legislature has provided two ex- 
ceptions. Tne judgment debtor must apply 
to the Court under s 47. If he is dis- 
possessed of land which is outsidethe decree, 
.and if he does not so apply, he loses his 
laad. He cannot bring asuit. Heis worse 
off than the ordinary person wrongfully 
dispossessed". The second exception is 
not relevant to the matter before us but 
may be quoted to appreciate the complete- 
ness of the consideration given by the 
learned Judges to the law on the subject. 
“On the other hand, if a third person 
outside the suit is unfortunately the vic- 
tim of some mistake in the decree itself, 
or by the decree-holder, he may apply to 
the Court in a summary manner, and if 
he is right he may be put back into posses- 
sion. That is expressly provided by O, 
XXI, rr. 100 and 101. Such a person is bet- 
ter off than the ordinary person wrong- 
fully dispossessed. He can bring a suit, 
of course, within 12 years; but he can, 


if he pleases, apply summarily for 
possession. That is a privilege of a 
peculiar and special character, from 


which the judgment-debtor is excluded in 
express terms. " 

In Lala Ram v. Thakur Prasad (5) a 
Bench of this Court went so far as to bar 
even a defence of a judgment-debtor toa 
suit for possession on the ground that the 
sale in execution was in excess of the decree, 
The learned Judges in that case relied on 
rulings of this Conrt and of the Bombay 
and Oalcutta High Courts. 

In my view the one and only manner in 
which the plaintiff can succeed would be 
to prove that the sale of 6-pies was a 
nullity and, therefore, the possession of 
the defendant of that 6-pie share amounted 


to an unlawful dispossession of the plaintiff 


independently of any sale. When a sale 
did take place under colour of a decree 
which was capable of execution along with 
that of property which could legally be 
sold under the decree, I think it willbe 
difficult to hold that the sale of that portion 
ofthe property was a nullity and the rest of 
it was valid. The learned Judge of the 
lower Appellate Court has understood this 
position that the plaintiff could succeed if 
the sale of 6-pies may be held to be a 
nullity, and in support of his view in 

° favour of the nullity of the sale has quoted. 
the case of Chunni v. Lala Ram (6). I do not 
think thatthe cases are. similar, In that 

(5) 47 Ind. Oas. 947; 40 A. 680; 16 A. L. J, 691. 
3) 16 A, 5; A. W. N, (1893) 141. 
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case no decree at all existed because it had 
been satisfied and naturally a sale, in 
execution of a non-existing decree, would 
be a nullity. Sòch is not the case here. 

With all respect it may be pointed out 
that thelearned Judges have not quoted 
Bhagwati v. Banwari Lal (7) correctly in 
their judgment in the case of Munna 
Lal v. Collector ‘of Shahjahanpur (1). 
In Bhagwati's case (7) the Bench was of 
opinion that a decree holder auction-pur- 
chaser had the same rights as a “third 
person outside the suit”. So the case was 
the second of the two exceptions mentioned 
by the learned Judges who decided the 
case of Abdul Karim v.Islamunnissa Bibi 
(4) and pointed out that when a third person, 
outside the suit is the victim of a mistake 
he has a double privilege, one of applying, 
under s. 47 and the other of bringing a 
suit. 

This appeal will, therefore, be heard by a 
Bench of two Judges, 

Dr. K. N. Katju, for the Appellants. 

Mr. Peary Lal Banerji,for the Respondents. 

JUDG MENT.—This defendant's appeal 
arises out of a suit for possession instituted 
under the following circumstances: Kalidin 
executed, a mortgage dated the 13th of June, 
1873, in favour of the defendants Nos. 1 to 
10, who later brought a suit. on the basis of 
their mortgage, and brought some property 
to sale. A share was included in the sale 
which was notjincluded in the mortgage or 
in the decree. The decree-holder himself 
purchased and obtained possession. The 
present suit was brought by the judgment- 
debtor to recover the excess sold. 

The trial Oourt gave the plaintiffs a 
decree, and the lower Appellate Court 
dismissed the defendants’ appeal. The 
defendants again appeal to this Court, 

It has been again contended for the appel- 
lants here, as it was in the Courts below, 
that the suit is barred by s 47 of the Code of 
Oivil Procedure, by O. XXI, r.92 of the 
Oode of Civil Procedure, and by limitation, 
For the respondents, in addition to 
contesting that none of these pleas barred 
the suit, if has been further urged that 
the sale was in fact a nullity. We will 
proceed to consider first the plea of the 
appellants based on s.47 of the Code of 
Civil Procedure. 

A large number of cases’ have been 
quoted to us on behalf ofthe appellants in 
support of their proposition that s, 47 
constituted a bar tothe present suit, 


(7) 1 Ind. Oas. 416; 31 A. 82; 5M. L. T, 185; 6A, L, 
74. 
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““Tt is, however, unnecessary, for us to 
consider ‘those eaggs in detail, for they can 
‘all beswept aside by one general criticism 
which covers them all, and that is that no 
éase has been quoted tousin which the ques- 
tion has been definitely considere@whetheran 
auction purchaser can be held tobethe repre- 
sentative of a decree-holder forthe purposes 
of s. 47, and in which that question has also 
been definitely answered in the affirmative. 
The most that it has been possible to show 
on behalf of the appellants is that there 
have been some cases in which it was held 
that a proceeding came within s. 47 to which 
only the judgment-debtor and the auction- 
purchaser were parties, but the effect of 
tthe absence of the decreée-holder from the 
proceedings was not considered. It is only 
necessary to add that we’ourselves can find 
no adequate’ reason of any sort for treating 
the auction-purchaser as a representative 
of the decree-holder, at any rate in the 
present proceeding. “We hold, therefore, 
thats. 47 did not constitute a bar to the 
present suit. 

“ Next, does O. XXI, r. 92 constitute a 
bar? Itis clear that there are questions 
in which ‘an auction-purchaser is involved 
which may come within the bar ofr. 92; 
but it is not all questions in which an 
guction-purchaser is involved that come 
within that bar but only those which come 
within the scope of one or other ofthe 
rr, 89,90 and 91. Of these three rules, we 
need only consider r.90. It will be noted 
that when setting out above the facts of this 
case we did not state at what stage the 
mistake creptin. Forthe appellants it was ad- 
mitted that the property which was included 
in the decree was only the property which was 
included in the mortgage. There was, there- 
fore, nomistakein the decree In the sale-certi- 
ficate a share was included which was not 
included in the mortgage or in the decree. 
But we have no information at all as to 
whether the mistake first crept in the sale- 
certificate or whether it first appeared in 
the application for execution or whether 
it frst appeared in the sale-proclamation. 
We specifically and in very clear terms 
asked Counsel for the appellants what 
evidence there was to indicate at which of 
these three stages the mistake first occurred, 
and he told us inequally unmistakable terms 
that there was no evidence available— 
documentary or oral—on this point, and it 
was impossible tosay from the record when 
and where the mistake occurred. At a 
later stage of the case when endeavouring 
to establish that the suit was barred by 
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r. 92 Counsel found himself in some 
difficulty, Of the three rr. 89,90 and 91, 
he could only rely, upon r.90, and in 
examining the phraseology of that rule he 
found himself compelled to allege ihat.-the 
plaintiff had based bis suit on a-material 
irregularity or fraud in publishing or 
conducting the sale. It was naturally 
difficult for him to establish this in facé 
of the admission, which the material on 
the record ‘compelled him to make, that 
there was no information at all as to when 
or how the mistake had occurred. He 
could only fall back upon para. 8 of the 
plaint which reads: ` 

“Defendants Nos. 1 to 10 played this 
trick that they alleged in the suit and the 
decree that the 4-annas, etc, share also 
includes an unmortgaged proportionate 
share of 6-pies. But they did not mention the 
unmortgaged 6-pies share and its propor- 
tionate share in the sale proc3edings. ” 

It is clear that in some circumstances the 
plaintiff might well be held bound bya 
statement in his pleadings, but into this 
particular statement we cannot read any- 
thing more than ageneral plea by the plaintiff 
thatin some way orother, morethan the share 
mortgaged had been sold, anda natural be- 
liefin his mind that this mistake was due ` 
to some trick of the decree-holder. We are 
further confirmed in giving this and no 
more effect tothe statement in para. 8 Ly 
the fact that the appellants themselves 
were constrained to admit before us that 
there is no evidence on the record at all as 
to how the mistake occurred, or at what 
stageit occurred. There was no issue on 
the pointof fraud or relating to any trick 
of the deeree-holder. We are again 
confirmed in our view as to the nature of 
the suit by the relief actually claimed. 
The plaintiffs asked in relief (a) that on ths 
establishment of their rights in the excess 
share sold they may on the dispossession of 
the defendants be awarded proprietary 
possession, The relief asked for was not 
Jor the setting aside of the sale on the 
ground of fraud. We hold, therefore, 
that the suit was not barred by O. XXI, 
r. 92. 

The third plea raised on behalf of the 
appellants was that the suit was barred by 
Art. 12 of the Limitation Act. This plea is 
answered by acontention on behalf of the , 
tespondents that the sale was in fact a 
nullity, and that no question of limitation 
under Art. 12 could arise. With this latter 
view we agree, There was no prayer to 
have the sale set aside, nor was such 
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prayer necessary. The plaintiff's case was 


straightforward and simple and may be’ 


stated as follows:— 

“The Court has sold property of mine 
with which the proceedings before it from 
the outset had no concern whatever. The 
Court has no more power to do this than a 
private individual would have had. The 
whole proceeding isa nullity, and I am 
entitled to get back possession of my 
property ”. 

We have been referred on behalf of the 
respondents to the decision of their Lord- 
ships of the Privy Council in Raja Thakur 
Barmha v. Jiban Ram Marwari (8) and we. 
think that that decision isin point. In that 
case the decree-holder had got certain pro- 
perty inserted in thesale-certificate in excess 
of that which had been sold, and their Lord- 
ships of the Privy Council refused all effect 
to the confirmation of the sale and the 
sale-certificate and all subsequent proceed- 
ings of the auction-purchaser. In view of 
our opinion that the sale of the excess share 
in this case wasa nullity no question of 
limitation under Art. 12 can arise. 

As a result of these findings on the 
above four points the appeal must fail, and 
is dismissed with costs. 

A. Appeal dismissed. 

Orr Ind, Cas. 986; 41 O. 590; 180. W. N. 313; 
15 L, T. 137; 12 A. L. J. 156; 190. L. J. 161; 26 M. 


L. J. 89; 16 Bom. L. R. 156; (1914) M. W. N. 118; 41 I. 
A. 38 (P. O). 


ALLAHABAD HIGH COURT. 
Sgconp Oivit APPRAL No, 2224 or 1925. 
April 18, 1928. 

Present:—Mr Justice Dalal, 
PARTAP SINGH AND OTHERB— 
APPESLLaNTS 
_ versus 
NAND KISHORE AND OTAERB— 
RESPONDENTS 
Easements Act (V of 1882), s. 18—Right to irrigate 
lands from zemindars' well—Customary right —Ac- 
quisition of easement against landlord—Partition 

bet veen landlords, effect of. 

A tenant may acquire a right of easement against 
AS Nae by virtue of a local custom. [p. 730, 
col. 2. 

The right to irrigate lands from a particular well 

may be acquired asacustomary right of easement. 
ibi š 

Where a tenant had been drawing water from a 
well in a particular plot of land and this land was 
allotted in a partition between the zemindars to the 


eee ofa zemindar other than the plaintiff's zemin- 
ar; j 


PARTAP SINGH V, NAND RISHORE. Ay 


729 
Held, that the tenant could enforce his right 
against the zemindar to whom the land was allotted. 


[p. 780, col. 1.] s 
Appeal from a decree of the Third Addi- 


tional Subordinate Judge, Aligarh. 


Messrs. S B. Johari and Panna Lal, for 
the Appellants? 


Mr. U. S. Bajpai, for the Respondents. 


JUDGMENT.—This is a second appeal 
by defendant zemindars. The plaintiff 
Nand Kishore had been drawing water for 
irrigation from a kachcha well in plot 
No. 476. He isa tenant. There was a parti- 
tion between the zemindars, that is bet- 
ween the defendants and the immediate 
zemindar from whom Nand Kishore held 


the land cultivated by him, Plot No.t78 


in which the kachcha well existed, fell to the 
shareof the defendants and not tothe 
share of the plaintifi's zemindar. There- 
upon the defendants prevented the plaint- 
iff from watering his field from the well, 
whereupon the plaintiff sued for an injunc- 
tionand damages. The suit was decreed 
by both the subordinate Oourts,and hence 
the defendants have appealed. The plaint 
is a document of merit and very carefully 
detailsthe reasons for the claim. In para. 1 
it is stated that the plaintiff isan occupancy 
tenant of certain plots of land in the 
village, Formerly the land was situated 
in mahal Khushal Singh and the plaintiff 
had irrigated his cultivated land from 


kachcha well situated in plot No,1!8 ac- 


cording to the former nomenclature. Sub- 
sequen'ly, as stated in para. 3, this plot 
-was divided into two portions, the portion 
containing all the kachcha wells was 
allotted to mahal Partap Singh belonging 
to the defendante, while the other portion 
having no ‘wells was allotted to the 
plaintifi's zemindar. It is specifically 
stated In para 3 that no wells could besunk 
in the portion of the land allotted to the 
plaintiff's zemindar. In para. 5 the allega- 
tion made is that the plaintiff's cultivated 
land hasbeen irrigated as a matter of 
custom for more than fifty years from 


the wellsituated in present plot No.48 


and, tberefore, the plaintiff had acquired 
at the partition of the zemindari property 
acustomary right of easement to irrigate 
his plotsfrom waterin that well. It ig 
aiso explained in para. 5 that this particu- 
lar plot is known as “kohana” (koh) mean- 
ing a layer of sand, designating a place 
where water would be found. This 
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particular area is known as “kohana'. to 
distinguish ib from the other area where 
water would Aot bs discovered. In para. 8 
again it isrepeated that the claim is based 
on a.customary right of easement. It was 
argued here thata tenant gannot enforce 
anyright of easement against his land- 
lord. This is a proposition distinctly in 
teeth of the provisions’ ofa. 18 of the Ease- 
ments Act (V of 1882). According to 
that provision of law, an easement may be 
acquired in virtue ofalocal custom and 
. such easements are called customary ease- 
ments, The illustration narrates how a 
‘cultivator ora tenant may claim acustom- 
aryright against his own zemindar. By 
the custom of a certain - village every 
cultivator or village land is entitled as such 
to graze his cattle on the common pasture. 
A having become the tenant of a plot of 
uncultivated land inthe village breaks up 
and cultivates that plot. He thereby ac- 
quires aneasement to graze his cattle in 
accordance with custom. Obviously this 
easement is acquired as against the 
zemindar owner of the common pasture, 
The second ground of appeal is that the 
customary right claimed was unjust, un- 
reasonble and improper, In my opinion, 
the denial of such a right is unjust, 
unreasonable and improper as it would lead 
to drying up of a cultivator’s crops. The 
third ground deals with partition, and it 
was argued thatat the time of partition no 
right was reserved to the plaintiff to take 
water from a well situated in land allotted 
to a zemindar other than the plaintiff's 
own zemindar. This argument overlooks 
the patent fact that the plaintif was no 
party to the partition and cannot be punished 
for the neglect of hiszemindar. The other 
two grounds of appeal are merely argu- 
mentative. 

In the case of Rajab Ali v. Rajjoo Khan 
(1), Sundar Lal, J., considered the law on 
the subject and has explained it with great 
lucidity. A zemindar came to Oourt 
alleging that certain occupancy tenants of 
the village had trespassed on waste land 
aud desired their ejectment. The learned 
Judge held that the tenants hadia customary 
right of easementas against the zemindar 


because by.a village custom they were. 


entitled to use the plot of land fðr the 
purpose of pressing and boiling the sugar- 
cane juice and for cognate purposes. Just 
as the crushing of the sugarcane and the 


(1) 26 Ind, Cas, 122; 12 A. L. J. 963, 
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pressing and boiling of the juice in that 


-case were considered incidental to agricul- 


tural operations similarly the irrigation of 
a field is incidental and even more so, to 
the raising of crops for the purpose of 
agriculture. The rulings referred to by 
the learned Counsel for the appellants 
haveno bearing on the present case. In 
Gaddar v. Kalla (2) both parties were 
zemindars who were parties to the partition, 
and the point for consideration was an 
easement of necessity and not one based on 
custom. In Bahadur v. Khushi Ram (3) 
the claim was not based on custom. In 
Karam Singh v. Dal Chand (4) a learned 
Judge of this Court pointed out, as I have 
done above, that s.18 of the Hasements 
Act expressly recognised that a tenant may 
have a customary right of easement against 
his landlord. He further laid down that 
any kind of easement recognised by the 
custom of the provinces would fall within 
the meaning of the term “‘customary right 
of easement.” He further explained that 
the Full Bench ruling of Udit Singh v. Kashi 
Ram (5) on whichis based the ruling in the 
case of Bahadur v. Khushi Ram (3) quoted 
above referred to an easement by preecrip- 
tion andnot toa customary rightof easement, 
Both the subordinate Courts have held that 
the custom was fully established and. 
agree. 


I dismiss the appeal with costs. 
- Appeal dismissed, 


A. 
(2) 50 Ind. Oas. 646; 17 A. L. J. 672; 1U.P.LR, . 
5 . 


) 55. 
(3) 22 Ind. Gas, 379; 11 A. D. J. 990. . 

4) 74 Ind. Cas. 703; A. I. R. 1924 All. 159, 
(5) 14 A. 185; A. W. N. (1892) 38. 


ALLAHABAD HIGH COURT, 
CRIMINAL APPEAL No 289 or 12238. 
i May 10, 1928. 
Present:—Mr. Justice Mukerji and 
Mr. Justice King. 
. EMPEROR— APPELLANT 
VETSUS 
BIHARI BHAR— AcooseD—RESPONDENT. 
Criminal Tribes Act (VI of 1925), ss. 20, 22— 
Registered member of criminal tribe—Omission to 
report arrival and departure—Nature of offence ~ 
Legality of summary trial—Duty of Magistrate to b 


specify exact nature of offence charged, 
Omission by a registered member of a criminal 


tribe to notify immediately after arrival at, and 
departure from,any place as required by cl. (b) of 
division (0) of r. 8 of the Rules framed by the U. P, 
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Government under s. 20 of the Oriminal Tribes 
Act, is an offence punishable with the maximum 
sentence of six months’ rigorous imprisonment and 
is, therefore, triable summarily under s. 260 of the 
Oriminal Procedure Oode. [p. 731, col. 1.] a 
In a prosecution under s. 22 of the Criminal 
*Tribes* Act, the Magistrate should specify clearly 
the exact offence with which, and the appropriate 
clause of the section under which, the accused is 
charged. [ibid.] 
Criminal appeal from an order of the 
Additional Sessions, Judge, Benares at 
Jaunpur, dated the 2ist of January, 1928. 


Pandit Uma Shankar Bajpai, 
ment Advocate, for the Orown. 

Babu Satish Chandra Das, for the 
Respondent, ` 

JUDGMENT.—This is an appeal by 
the Local Government against the acquittal 
of one Bihari Bhar, son of Chauthi Bhar, 
of an offence under s. 22, cl. (2), sub- 
cl. (a) of the Oriminal Tribes Act, being 
Act VI of 1924. i 

The opposite party, Bihari, was convicted 
by the learned Magistrate of the First Olass 
on the 13th of December, 1927. Heappealed 

“from Jail, and the learned Sessions Judge 
acquitted him on the sole ground that the 
offence could not be tried summarily, and 
in summarily trying him the learned 
Magistrate made an error of law. In the 
result, the learned Judge acquitted Bihari, 
and having regard to the circumstance that 
Bihari had already beenin Jail for over a 
month he did not order are-trial. Tae 
learned Government Advocate has argued 
that the offence with which Bihari was 
charged was an offenca punishable with the 
maximum amount of six months’ rigorous 
imprisonment and that, therefore, under 
8. 260 of the Code of Uriminal Procedure 
the case was triable summarily. We find 
that the learned Magistratedid not specify 
clearly the offence with which Bihari was 
charged. He simply stated, against column 
5 of the form in which summary convictions 
are recorded, “s. 22 of Act VI of 192i". 
Section 22 of the Criminal Tribes Act is a 
large section and contains several portions. 
In the earlier portion, sub-s. (L) deals 
with offences which are punishable with 
one and two and three years’ rigorous 
imprisonment. The sub-s. (2) deals with 
other kinds of offences, som3 of which 
are punishable only with six months’ 
e rigorous imprisonment. We have tried to 

find out what was the actual offence with 
which Bihari was charged,in order to find 
out what would be the appropriate clause of 
8. 22 under which he shouldbe charged, 
if the case was made out against him. 


Govern- 
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The evidence shows that Bihari, who was 
a registered member of a criminal tribe, left 
his house on the 22nd of November, 1927, 
and reported to Baldeo chaukidar that he 
was -going to the village of Audiar, and was 
likely to stay there for the night, He also 
informed him that he was to stay at the 
house of Pancham Bhar at Audiar. We 
further find that Pancham denies that 
Bihari ever went to him or stayed with him 
for the night. The evidence of Deo Narain, 
the chaukidar of Audiar, is to the effect that 
Bihari accused did not report to him his 
arrival at the village of Audiar, if he did at 
all arrive there. 

Under powers given to it by s. 20 of the 
Act, the Local Government has framed 
certain rules, under cl. (d) of that sec- 
tion, as to the manner in which registered 
members of a criminal tribe are to report 
themselves or notify their residence or any 
change or intended change of residence, or 
any absence or intended absence. Paragraph 
8 of the rules so framed has three divisions, 
and the division (c) deals withabsence and 
intended absence from residence, By cl. 
(b) of this division (e)a registered member 
ofacriminal tribe is required “to notify 
immediately after arrival at and im- 
mediately before his departure from any 
place at which he arrives or halts at night.” 
The report is to be made to the chaukidar, 
orin his absence to the headman of the vil- 
lage. Even if Pancham is not to be believed 
we have got the evidence of Deonarain to 


. the effect that Bihari did not notify to him 


his arrival at the village of Audiar, 
supposing that he did arrive there. The 
offence, therefore, which Bihari did commit 
is the omission to comply with cl. (b) of 
division (c) of r. 8 framed by the Local 
Government, 

Section v2 of the,Criminal Tribes Act lays 
down that the contravention of any rule 
made under s. 20 and not punishable by 
cl. (1) of s. 22 isto be punished, on a 
firat conviction, with imprisonment for a 
term which may extend to six months. We 
find, therefore, thatthe offence which Bihari 
did commit is an offence punishable with 
the maximum sentence of six months’ 
rigorous imprisonment. Ia this view, the 
offence was triable summarily by a Magis- 
trate®of the First Class. 

It was argued before us that there ia no 
sufficient material on the record to show 
that the notification under s. 10 of the 
Criminal Tribes Act was issued by the Loca] 
Government. This is a point which Wag 
never taken before. On the other hand, we 
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find that the Sub-Inspector swore that 
Bihari was “a registered member’. We 
also find that Bihari was in the habit of 
reporting his absence from the village to 
the chaukidar, In this case he did make a 
report which was reported tp the Police 
Station by Baldeo. In the circumstances, 
we do not think that there is any reason to 
suppose that Bihari was a man with respect 
to whom a notification under s. 10 of the 
Oriminal Tribes Act had not been issued, 
"The acquittal of Bihari was wrong in 
law. It must beset aside. As regards the 
sentence, he has been in Jail now for nearly 
three months. He was in Jail partly as an 
under-trial prisoner,and partly as a con- 
victed prisoner. In the circumstances, we 
do not think that we need send him back 
to Jail. : 

We set aside the order of acquittal 
passed by the learned Sessions Judge on the 
2166 of July, 1928, and record an order of 
conviction. We direct that he be released 
at once, the sentence and punishment 
suffered by him being enough in the 
circumstances of the case. | 

A. Acquittal set aside, 


———— 


ALLAHABAD HIGH COURT. 
Sgconp Civit Appar No. 925 oF 1925. 
December 16, 1927. 

Present :—Mr. Justice Dalal. 
MALKHAN SINGH—Puatstirr— 
APPELLANT 
versus 


GULAB SINGH AND ANOTHER— DEFENDANTS 


— RESPON! ENTS. 

Agra Tenancy Act (TI of 1901), s. 201 (3)—Record- 
ed co-sharer—Suit for profits—Presumption of right 
to sue—Previous decree negativing plaintiff's right— 
Presumption, whether rebutted. 

The presumption enjoined by s. 201 (3) of the 
Agra Tenancy Act is unrebuttable and even a 
previous decree of a Civil Court declaring that the 
plaintiff has no right will not deprive him of his 
right to sue for profits, if his name is recorded as 
a co-sharer on the date of the institution of the 
suit. But if he isnot such a recorded co-sharer on 
the date of the institution of the suit, he cannot sue 
for the period during which his name was wrongly 
. rded. ' 
"Durga Parshad v. Hazari Singh (1) and Mubarak 
Fatima v. Muhammad Quli Khan (2), followed. 

Second appeal from a decree of the 
District Judge, Meerut. 

Mr. P. L. Banerji, for the Appellante 

Mr. N. P. Asthana, for the Respondents. 

JUDGMENT. —I have some difficulty 
in coming to a decision in this case without 
further evidence. The plaintif sued for 
‘the recovery of profits for the year 1327 


‘Fasli, Itiscertain that the basisof his title 
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was unsound and he had really no title to 
the property. He purchased the property 
from one Raghubir Singh who was 
prior to the institution of the suit declared 
not to be the owner of the property, and 
sale in favour of the plaintiff “was speci- 
fically declared to be null and void 
by a Civil Oourt. The difficulty, however, 
is that at some time or other the plaintiff 


Malkhan Singh’s name was recorded in - 


the revenus records, I have no informa- 
tion whethersuch a record existed on the 
date of the institution ofthe present suit 
on Zath July, 1923, ornot. If the plaintiff's 
name did exist in the record he was entitl- 
ed to sue under the presumption enjoined 
by s. 201 (3) of the Tenancy Act. It has 
been held bya Fall Bench of this Courtin 
Durga Parshad v. Hazari Singh (1) that 
the presumption is not rebuttable. If so 
even a previous Civil Court decree declar- 
ing the transfer in favour of the plaintiff to 
be void will not deprive him of his right to 
sue. Of course, it will not be necessary to 
prove that the plaintiff's name did not 


exist in the record for: the year in suit, ` 


The information really wanted is whether 
on the date ofthe institution of the suit the 
name existed or not. Having regard to the 
ruling in the case of Mubarak Fatima v, 
Muhammad Quli Khan (2) what I take the 
law to be as laid down by the rulings of 
this Court is that the presumption is un- 
rebuttable if a plaintiff is a recorded co- 
sharer onthe date of the institution of the 
suit, Bat if he isnot sucha recorded co- 
sharer on the date ofthe institution of the 
suit he cannot sue for the period during 
which his name was wrongly recorded. It 
is certain here that all the time that the 
plaintiff's name was recorded, it was wrong- 
ly recorded and not on the basis of a legal 
title. If on the dateof the institution of 
the suit, the 29th July, 1923, the plaintiff's 
name was on the record, my opinion is that 
the suit will have to be decreed. 

An issue is remitted tothe Court of the 
Assistant Oollector to report to this Court 
whether on the 29th July, 19 3, the plaint- 
ifs name was recorded inthe khewat or 
not. Return shall be made within three 
months. On receipt of the return ten days 
shall be allowed to parties to object. Both 
parties shall be entitled to produce evi- 
dence oral and documentary, inthe Court 
of trial. 

A. Appeal allowed. 

(1) 11 Ind. Cas. 116; 33 A. 799; 8 A. L. J. 1025. 


(2) 66 Ind, Cas. 125; 44 A. 413; 20 A. L. J, 243; A.I, 
R. 1922 All, 102; 4 U, P. L, R. (AJ) 188, 
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OUDH CHIEF COURT, | 
Exeoution or Deorsa No, 15 or 1928. 
August 24, 1928. 
Present :—Mr, Juatice Nanavutty and 
Mr. Justice Misra. 
Musammat HASAN BIBI AND ANOTHER— 
e Opposite Party—APPELLANTS 
versus 
OHITTO AND OTHERS—ÅPPLIOANTS— 
l RESPONDENTS. 
e Civil Procedure Code ‘Act V of 1908), s. 47— 
Morigage—Decree on sub-mortgage—Suit between 
mortgagor and mortgagee—Deposit of mortgage amount 
by mortgagor—Application by sub-morigagee for 
withdrawal of amount, whether application in exect- 
tion—Order on such application— Appeal. 
An application by a sub-mortgagee who has ob- 
tained a decree on his sub-mortgage, for the with- 
drawal of money deposited by the mortgagor under 


a decree for redemption obtained by him against the | 


mortgages, is virtually an application in execution of 
the sub-mortgagee’s decree and an order passed 
thereon is appealable as a decree. [p. 734, col. 1.] 


Appeal against an order of the Sub- 
Tansee Gonda, dated the 18th February, 


Mr. K.N. Tandon, for the Appellants. 
Mr, Ali Jawad, for the Respondents. 


_ SUDGMENT.—This is an appeal aris- 
ing out of execution proceedings. The facts 
of the case are complicated and we should 
like to state them in detail. 

Qn the 31st of October, 1901, one Autar 
Gir mortgaged with possession 94 bighas 12 
biswas of land situate in village Gaurga- 
mari, District Gonda, in favour of Abdul 
Jabbar and Yar. Ali Shah, On the 4th of 
July, 1908, Abdul Jabbar sub-mortgaged 
his half share in the mortgagee rights under 
the aforesaid mortgage to Gaya and 
Bandhu, the ancestors of the respondents, 
‘for Rs. 1,000. On the 6th of-May, 1920, Gaya 
and Sindhu, the brother and legal repre- 
sentative of Bandhu, the original mort- 
gagee, obtained a decree for sale of the half 
share in the mortgagee rights possessed 
by Abdul Jabbar. On the 25th of February, 
1921, the decree was made absolute. Prior 
to the decree being made absolute one 
Sheo Saran Gir, successor-in-title to Autar 
Gir, obtained a decree for redemption of 
the mortgage of 1901, against the heirs of 
the original mortgagees. The sub-mort- 
gagees were not, however, impleaded as 
defendants in that suit. A final decree for 
sale was passed in the redemption suit on 
the 28th of April, 1925. It appears that on 
the 6th of May, 1925, asum of Rs. 13,840-9 
Was deposited by the decres-holder, 
Saran Gir for redemption of the mortgaged 
property. On the 9th of May, 1925, the 
present respondents applied that the half 
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share in the mortgage money belonging 
to Abdul Jabbar be paid to them as they 
were his representatives having obtained a 
decree on the basis of a” mortgage exe- 
cuted by him. On the 12th of December, 
1925, the application was dismissed by the 
Execution Court with a direction that the 
respondents should bring a declaratory suit 
in order to establish their title. The res- 
pondents instituted a declaratory suit but 
it was dismissed on the 27th of May, 1927, 
on the ground that no such declaratory 
suit was maintainable in law. On the 30th 
of August,1927, the respondents again 
applied to the Execution Court praying that 
their names may be substituted in the 
redemption suit as defendants under O. 
XXII, r. 10 of the Code of Civil Procedure 
and that the amount of money due to Abdul 
Jabbar on account of his half sharein the 
mortguge money should be paid to them 
since they were entitled to the extent of 


OHITTO, 


Rs. 5,163-12-7, 


The Subordinate Judge has allowed this 
application. He has held that though the 
application made by the respondents could 
not be maintained under O. XXII, r. 10 
of the Oivil Procedure Code yet they were 
entitled to receive the money under s. 134 
of the Transfer of Property Act (IV of 
1882). This order was passed by the Sub- 
ordinate Judge on the 18th of February, 
1928. It is against this order that this 
appeal has been lodged. 

A preliminary objection was taken on 
behalf of the respondents that no appeal 
lies. We are not, however, inclined to 
entertain this objection on the ground which 
will appear from our judgment which will 
follow later, and from which it will appear 
that we are going to treat the present 
application filed by the respondents on the 
30th of August, 1927, as an application for 
execution and in that view of the ease the 
order in question would be one passed 
between a decree-holder and judgment- 
debtor on the execution side. We now 
proceed to give our reasons why we consider 
that the application for withdrawal of the 
money presented by the respondents to the 
Oourt of the Subordinate Judge of Gonda 
on the 30th of August, 1927, can well be 
treated as an application for execution, 

We have examined the execution record 
and iteappears to us thatafter the respond- 
ents obtainad their decree absolute on the 
25th February, 1921, they applied for exe. 
cution on the 15th February, 1922, The 
application, it appears from the file, was 
for bringing on the record the heirs of 
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Abdul Jabbar who had died inthe mean- 
while. The second application for execution 
was filed on the 19th of January, 1925, amply 
well within limitation, It appears that 
that application was, on grounds which 
it is not necessary to state here, dismissed 
on the 12th of December, 1925., The right of 
the respondents to execute their decree as 
will appear from the dates given above 
will be available to them till the expiry of 
three years reckoned from the 19th of 
January, 1925. Their present application 
for withdrawal of the money is dated the 
30th of August, 1927. In order to do justice 
to the parties in this case we are inclined 
to treat this application as an application 
_ for execution of their original decree dated 
the 25th of February, 1921. Weijwill state 
the reasons which have induced us to take 
this view. It would be clear from the facts 
given by us above that the mortgaged 
property which consisted of mortgagee 
rights has now taken the shapeof actual 
cash deposited in the Court of the Subordi- 
nate Judge on the 6thof May, 1925. The 
decree-holders-respondents cannot now sell 
those mortgagee rights because they have 
now been substituted by the cash money. 
Instead of selling those rights they can 
now sell the money which was deposited 
by the successor of the original mortgagor 
in order to redeem the mortgaged property. 
It is evident that the money in deposit in 
the Court cannot be sold and an applica- 
tion for withdrawal of that money can be 
treated virtually as an application for sale 
of that very money. We take this view in 
order that the decree-holders-respondents 
may be in a position to treat this applica- 
tion dated the 30th of August, 1927, which 
is an application for withdrawal of the 
money as virtually an application for 
execution of the decree. , 

It was urged on behalf of the appellants 
that this was not the view taken by the 
decree-holders themselves of the application 
filed by them in the Oourt below. We 
are fully aware of the fact that this is so. 
We have only allowed the decree-holders 
to take this position here in order that 
we may be able to do justice in the case 
and thatthe appellants may not be able 
to’ deprive the decree-holders of their just 
rights. : l 

The dates given above will shew that 
the application dated the 30th August, 1927, 


is amply well within limitation. It was. 


urged that there was no proof on the record 
that the decree-holders-respondents filed an 
application for execution on the 15th of 
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February, 1922. We are not, however, will- 
ing to entertain this objection. We have 
looked into the record ‘ourselves and it 
appears to us to be clear from the report 
of the ahimad that there was a previous 
execution case and it was on the report of 
the ahlmad that this date was substituted, 
by the decree-holder in his application for 
execution of the decree presented on the 
19th of January, 1925, the date ` previously 
entered in that application having been- 
found to beuwrong one. We have, there- 
fore, fully satisfied ourselves that there is 
no question of present application dated 
the 30th of August, 1927, being considered 
in any way time-barred, 

We might state here that in the view 
which we have taken of the application 
dated the 3Uth of August, 1927, it is not 
necessary for us that we should decide the 
question as to whether the application filed 
by the decree-holders-respendents can be 
treated or notasa good application under 
s. 1314 of the Transfer of Property Act 
(IV of 1882). It is unnecessary for us 
to doso and we, therefore, leave the point. 
undecided. 

We, therefore, confirm the order passed 
by the learned Subordinate Judge butin 
view of the fact that the decree-holders. 
did not present this view of the case before 
the learned Subordinate Judge, we direct 
that the parties shall bear their own costa 
regarding this application both here and 
in the Oourt below. 


A Appeal dismissed, 





OUDH CHIEF COURT. 
Szoonp Orvis Aresar No. 157 or 1928, 
August 8, 1928. 

Present:—Mr. Justice Srivastava. 
PANOHU AND otaers—PLAINTIFFS— 

’ APPELLANTS 
VETSUS 
Taz DEPUTY COMMISSIONER or 
SULTANPUR In oHaArak or OOURY or 
WARDS, DHARA ESTATE AND OTHERS 
—DEFEN paNTs—R&sPoNnDENTS 

Landlord and tenant—Lease for term——Lessee dis- 
possessed before expiry of term—Period of lease whe- 
ther extended—Oudh Rent Act (XXII of 1886), s 108 
(10), scope of—Jurisdiction—O mission to appeal from 
decision as to jurisdiction—Right to raise plea in 
second appeal—W aiver. i 

The fact that a lessee for a term of years has 
not been able to get enjoyment for the full term 
under the terms of the lease would not have the 
a of extending the period of the term. [p. 736, col. 


J 
Section 108 (10) of the Oudh Rent Act applies only 
to cases where the tenant has been illegally ejected 
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by the landlord. It has no application where the 
tenant is ejected by a third party. [p. 735, col. 2.] 

Obiter.—Though there can be no waiver in respect 
of a plea of jurisdiction, the position is different 
where a party against whoma plea of jurisdiction 
is decided and who has a right of appeal against 
the decision allows that order to become final against 

-him, [ibid.} 
e Maha Prasad Singh v. Ramani Mohan Singh (1), 
referred to. 

Appeal against a decree of the Additional 
Subordinate Judge, Sultanpur, dated the 31st 
January, 1928, affirming that of the Munsif, 
Sultanpur, dated the 15th October, 1927. 

Messrs. Hyder Husein and A. C. Mukerji, 
for the Appellants. 

Messrs. H, K. Ghosh and Naimuliah, for 
the Respondents. 

JUDGMENT.—The  plaintiffs-appel- 
lants brought the present suit against the 
Deputy Commissioner of Sultanpur as 
representing the Oourt of Wards Deara 
estate and three others for possession of a few 
plots of land on the allegation that in the 
year 1919 the Court of Wards after ejecting 
one Dawan Singh from those plots had 

-given a lease in respect of them to the 
plaintiffs for a period of seven years. The 
plaintiffs had remained in possession of the 
holding only for one year when they were 
dispossessed by Dawan Singh who had been 
successful in appeal in his suit to contest 
the notice of ejectment and had obtained 
an order through Oourt for delivery of 
possession in his favour. Dawan Singh 
remained in possession from 1920 until 
June, 1926, when he was again ejected by 
the Court of Wards. The plaintiffs’ griev- 
ance is that the Court of Wards instead of 
allowing them to hold them for six years, 
the balance of the period of the lease, had 
let out the lands to the defendants Nos.2 
“to 4, The plaintiffs, therefore, claimed to 
be entitled to possession to enable them to 
enjoy the lands for the unexpired period 
of the lease. The claim has been dismissed 
by both the lower Courts. 


The learned Oounsel for the Court of © 


Wards has raised a preliminary objection 
‘against the hearing of the appeal. The 
objection is based upon s, 108, cl. (10), 
of the Oudh Rent Act. 

It appears that the defendants in their 
written statement raised aplea questioning 
‘the jurisdiction of the Oivil Oourt to 
entertain the suit. This plea was success- 
ful in the first Court but on appeal the 
Subordinate Judge held that the suit was 
eégnizable by the Civil Court and remanded 
the case for decision on the merits under O. 
XLI, r. 23 of the Code of Civil Procedure, 
‘she defendants submitted to this decision 
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and did not appeal against it as they were 
entitled to do under O. XLIII, r. 1, el. (u) 
of the Oode. The learned Counsel for the 
defendants has relied on the observations 
of their Lordships of the Judicial Ovm- 
mittee in Maha Prasad Singh v. Ramani 
Mohan Singh (1) in which a plea of jurisdic- 
tion which had been raised in the trial 
Court but abandoned in the High Oourt 
was allowed to be raised iu appeal before 
their Lordships. In dealing with the plea 
their Lordships remarked as follows:— 

“Seeing that it is a question of jurisdic- 
tion, and depends on no disputed facts, 
their Lordships are of opinion that they, 
cannot decline to entertain it, although it 
is not specifically raised on the appeal, 
more especially as it necessarily presented 
itself in the argument.” 

Ordinarily it is no doubt truethat there 
can be no waiver in respect of a plea of 
jurisdiction: just as much as consent of 
parties cannot invest a Court with jurisdic- 
tion. But the position in this case is 
somewhat altered by reason of the fact 
that the defendants had aright of appeal 
against the order of the learned Subordi- 
nate Judge and they have in a sense 
allowed that order to become final against 
them, However, it is not necessary for 
me to decidethe question in the present 
case because I am satisfied that the plea 
must fail on the merits. Section 108, 
el. (10) of the Oudh Rent Act applies 
only to those cases where the tenant has 
been illegally ejected by thelandlord. In 
this case it is admitted that the plaintiff 
had not been ejected by the landlord but 
by Dawan Singh. I, therefore, in agree- 
ment with the learned Subordinate Judge 
hold that s. 108, cl. (10), does not bar the 
claim. 

To come to the merits of the appeal, 
the learned Counsel for the plaintiffs has 
based his arguments ons. 43 of the Transfer 
of Property Act, s. 94 of the Trusts Act 
and s. l8ofthe Specific Relief Act. There 
is no evidence that at the time when the 
Oourt of Wards executed the lease in favour 
of the plaintiffs they made any erroneous 
representation to the plaintiffs. Further 
the lease distinctly lays down that it was 
for a period of seven years from 1327 to 1333 
Fasli. It is admitted that Dawan Singh 
was ejected at the end of 1333 Fasli. Bə 
it seems clear that at that time the contract 


, (1) 25 Ind, Cas. 451; 41 I. A. 197; 18 C. W. N. 994; 


16 M. L, T. 105; (1914) M. W. N. 565; 1 L. W. 619; 20 
O. L. J. 231; 27 M, L, J. 459; 16 Bom. L, R. 824; 42 O° 
16 (P.0.). | 
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of transfer relied upon by the plaintiffs did 
not subsist. The learned Counsel for the 
plaintiffs has ingeniously argued that the 
lease was for’a period of seven years and as 
the plaintiffs were deprived of enjoyment for 
a period of six years the lease must be held 
to subsist until the landlord has enabled 
them to have enjoyment for the full 
period of seven years irrespective of the 
years 1327 to 1333 Fasli mentioned in the 
lease. | 

I cannot agree with this contention. If 
for any reason the plaintiffs have not been 
able to get full enjoyment under the terms 
. of the lease they may or may not have 
their remedies against the landlord, but 
that would not have the effect of extending 
the period of the lease as fixed under its 
terms, I am, therefore, of opinion that the 
necessary conditions requisite for the appli- 
cation of 6. 43 of the Transfer of Property 
Act have not been satisfied in this case. 

It follows from what I have stated above 
thats. 94 ofthe Trusts Act and s.18 of the 
Specific Relief Act also cannot help the 
. plaintiffs. Assuming that other conditions 
necessary for the application of s. 94 are 
satisfied it is not possible tosay that when 
the Court of Wards obtained possession of 
the property in 1926 they did not possess 
the whole beneficial interest in it or that 
the plaintiffs had any such interest therein 
when the contract in their favour was no 
: longer subsisting. Similarly other condi- 
tions being satisfied s. 18 of the Specific 
Relief Act requires the lessor “to make 
good the contract " out of the interest subse: 
quently acquired by him. There can be 
no question of making good the contract 
when contract no longer subsists. I am, 
therefore, of opinion that the period of the 
contract relied upon by the plaintifis having 
expired they cannot succeed in the present 
suit, 


The result is that the appeal fails and 


is dismissed with costs. ae 
A. Appeal dismissed. 


OUDH CHIEF COURT. 

Apprioation No. 32 oF 1228. . 
November 8, 1928. 
Present:—Sir Louis Stuart, KT., 
Chief Judge. 
RAM HET SHUKUL—Dsranpant— 
APPLICANT kd 
versus 
RAM RATAN—PLAINTIFF— : 
Opposite PARTY. 
provincial Small Cause Courts Act (IX of 1887), 


_II, Arts. 84 (ti), 48 (a}—Suit for damages against 
Be ba AN a return articles bailed—Jurisdica 


ù Civil Court. : | 
“i aa for damages againsta bailee who fails to 
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return the articles bailed is cognisable by a Small 
Cause Court where the allegations in the plaint do 
not imply the commission of any criminal breach of 
trust or misappropriation by the bailee. 

Application for revision against an order 
of the Munsif, Tarabgang, as Judge of the 
Small Cause Court at Gonda, dated the 
17th August, 1928. ° ° : 

Mr. S. N. Roy,for the Applicant, 

Mr. Rameshart Dayal, for the Opposite 
Party. 

JUDGMENT.—The facts are simple, 
The allegation of the plaintiff was that he 
deposited certain money and certain papers 
with the defendant as a bailee and that 
the defendant refused to return them. He 
would have no relief for specific parform- 
ance, but he was entitled to relief for dam- 
ages for breach of contract on his plaint. 
The learned Small Cause Court Judge has 
given him a decree partly for money com- 
pensation and partly for the return of 
papers. Insofar as the decree is a decree 
for the return of the papers I doubt whether 
he had jurisdiction to passit, but as the 
defendant has refused to return the papers 
the only portion of the decree which is now 
affected in respect ofthe non-return of the 
papers is a portion which has awarded 
Rs. 160 damages for failure toreturn them. 
The case as it stood was a case for damages 
for breach of contract and the effective por- 
tion of the decree is a decree for damages 
for breach of contract. Such asuit could 
be brought ina Small Cause Court. The 
learned Counsel for the applicant argues, 
however, that the allegations imply that the 
defendant had committed criminal breach 
of trust or criminal misappropriation and 
that in these circumstances the jurisdiction 
of the Small Oause Oourt is barred either 
under the provisions of Art. 34 (ii) of 
the Provincial Small Oause Courts Act 
(IX of 1887) or under the provisions 
of Art. 43 (a). Article 43 (a) has, of course. 
no application as this suit wasa suit ‘for 
damages. I donot consider that Art. 35 
(ii) has any application either, for there is 
nothing in the plaint charging the defend- 
ant with dishonest misappropriation, dis- 
honest conversion, dishonest use or dis- 


` honest disposal, 


There is no suggestion anywhere in the 
plaint that the defendant had been dis- 
honest. The only suggestion was that he 
has broken his contract as bailee. The appli- 
cation fails on this point also. At fhe 
learned Counsel's request I have gone into 
the matteron the merits. I cannot dis- 
turb the finding which appears to me to 
be avery sensible finding of fact. 

I, therefore, dismiss this application. 

A, Application dismissed, 
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ALLAHABAD HIGH COURT. 
Figsr Orvin Apewar No. 266 or 1925. 
February 14, 1928. 

Present :—Mr, Justice Sulaiman and 

i Mr. Justice Kendall. 
DEOKI alias DIBBO—DEFENDANT— - 
j 2 APPELLANT - 
versus 
JWALA PRASAD—P iaintigr— 
RESPONDENT. 

Hindu Law—Widow—Remote reversioner—Right to 
sue for declaration—Proof of collusion or refusal by 
nearer reversioner, necessity of—Nearer reversioner, 
whether necessary party--Specific Relief Act (I-of 
1877), 3. 42. 

A presumptive rəversionary heir, who has a 
mere possibility of succession or spes successionis 
upon the death ofa Hindu widow, is not entitled to 
maintain a suit for a declaration of his so-called rever- 
sionary right. [p. 737, col. 2.] 

he rule that a distant reversioner can institute 
a declaratory suit only if those nearer in succession 
are in collusion with the widow or have precluded 
themselves from suing, is not inapplicable toa case 
where the nearer reversioner is algo a female heir, [p. 
735, col. 2.) i : 

Rani Anand Kunwar v. Court of Wards (1), 
Madari v. Malki (2) and Iswar Narain v. Janki (4), 
followed. 

Balgobind v. Ramkumar (4), Hanuman Pandit v. 
Joti-Kunwar (5), Raja Dei v. Umed Singh (6), 
Lakhpati v. Rambodh Singh (7) and Ramyad Panday 
v. Rambihara Pande (8), not followed. 


But tha Court may, under special circumstances, - 


exercise its discretion and grant declaratory relief 
to a remote reversioner even without any express 
proof of refusal, concurrence or collusion on the part 
of the nearer heir. [p. 739, col. 1.) i 

It cannot be laid down that the non-joinder of the 
nearer female heir in a suit by a remote heir is of 
no consequence even when she may be adversely 
affected by the result of the suit. A suit cannot, 
however, be dismissed merely on the technical 
ground that she has not been impleaded where the 
relief to be granted is really to her benefit. [p. 739, 
col. 2; p. 740, col. 1.] 4 

First appeal from a decree of the Second 
Additional Subordinate Judge, Aligarh, 
dated the 6th of March, 1925, 

Mr. Panna Lal, for the Appellant. 

Dr, K. N. Katju, for the Respondent. 

JUDGMENT.—This is 2 defendant's 
appeal arising out of a suit for a declaration 
that the plaintiff was the next male heir 
of the deceased Hoti Lal and a Will set up 
by his widow Musammat Deoki in her 
favour alleged to have been dated the 28th 
of Ostober, 1922, was a false and spurious 
document. The deceased Hoti Lal had left 
a daugtter Musammat Prembati who would 
succeed to the estate if her mother were to 


` die, but the plaintiff has not impleaded her. 


She is, in fact, an unmarried’ minor girl of 
tender ‘years and isunder the protection of 
her mother. The claim was mainly con- 
tested-by the widow, Musammat Deoki, who 
pleaded that the deceased had one day 
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before his death executed an- unregistered 
Will inher favour conferring upon her an 
absolute estate. The property in dispute 
consists of a one sixth share in two markets 
and 2 one-third share in two residential 
houses.: The defendant further pleaded 
that the plaintiff was not the next immediate 
reversioner and was notentitled to maintain 
the suit for declaration. 

The Court below has decreed the claim 
by granting the plaintiff a declaration that 
the alleged Will set up by the widow was 
a forged document. The defendant has 
accordingly appealed to this Oourt, and on 
her behalf both the right of the plaintiff te 
maintain the suit and the finding of the 
Court below as regards the spuriousness of 
the Will are challenged. a 

As regards the relief that the plaintiff 
would be the next male heir, it is now well- 
settled that a mere presumptive reversionary 
heir, whe hasa mere possibility of succes- 
gion or spes successionis upon the death of 
a Hindu widow, is not entitled to maintain 
a suit for a declaration of his so-called re- 
yersionary right. A -reversioner as such 
cannot, under 8. 42 of the Specific Relief - 
Act, claim to be entitled to any legal 
character or any right to any property. 
Even assuming that the word “right” may 
include rights present, future, vested or con- 
tingent, such a declaration would be refused 
as.it would be premature. As.the actual 
succession will depend upon thestate of 
things existing when the widow dies, 
it is impossible to predicate at this 
moment who would be the reversions 
ary heir of the deceased full proprietor, 
The declaration sought, therefore, is futile 
and must be refused, Indeed the learned 
Advocate for the appellant has conceded 
that such a declaration cannot be granted. © 

The next question is. whether in the 
presence of Musammat Prembati, the 
daughter, who would succeed immediate- 
ly if the widow were to die, the present 
plaintiff, who is the male reversionary.. 
heir, is entitled to maintain the suit. In the 
leading case of Rani Anand Kunwar vi 
Court-of-Wards (1) their Lordships of the’ 
Privy Council laid down the generał 
rule that a declaratory suit “must be 
brought by the presumptive reversion- 
ary heir,—that is to say, by the person 
who would succeed if the widow were 


to die at that moment......... such a suit 


(1) 6 O. 764 at p. 772; 8 O. L. R. $81,8 WA, 14I 
Shome L. R. 78; 4 Sar. P, O. J. 195; 5 Ind, Jur, 161; 
Rafique & Jackson's P. O. No, 63, (P, C.) 
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may be brought by a more distant rever- 
sioner if those nearer in succession are in 
collusion with the widow, or have preclud- 
ed themselves from interfering............... 
re if the nearest reversionary heir refuses, 
without sufficient cause, to institute pro- 
ceedings, or if he has preclud#d himself by 
his own act or conduct from suing, or has 
‘colluded with the widow, or concurred 
in the act alleged to be-wrongful, the next 
presumable reversioner:. would be entitled 
to sue. In such a CASO............cccceeee the 
Oourt must exercise a judicial discretion 
in determining whether ths remote rever- 
sioner is entitled to sue,and would probably 
require the nearer reversioner to be made 
a party to the suit.” _. 

Following this case, it was held in 
Madari v. Malki (2) that without proof of 
any connivance or ‘collusion between a 
Hindu widow and her daughters, a collateral 
reversioner was not entitled to maintain such 
a suit. On the other hand another Bench 
held in Balgobind v. Ram Kumar (8) that 
‘the existence of female heirs, whose 
right of succession cannot surpass a widow's 
- estate,” does not affect the status of the 
nearest presumptive reversionary heir to the 
full ownership of the estate, and that such 
presumptive heir can maintain a suit for 
declaratory relief............. th sites irrespective 
of the question of collusion or concurrence 
by such female heirs.” The former Allaha- 
bad case was followed in Iswar Narain v. 
Janki (4). The latter. case was approved 
ofin Hanuman Pandit v. Joti . Kunwar 
(5). and in Raja’ Det v. Umed Singh 
(6) where it was held that “a re- 
mote reversioner presumptively entitled 
to the full ownership: of the property 
can maintain such a suit as this, 
where the immediate reversioner-is a female, 


who will kake, il any thiug, a limited ov lite: “nearer female heir intervenes provided. that 


estate only, her existence offering no bar to 
the maintenance of the suit.” 

It was pointed out in this last mentioned 
judgment that the Madras, Calcutta 
and Oudh Oourts had taken the same view 
of the Privy Council case. The same 
principle was accepted in Lakhpati v. 
Rambodh Singh (7). The Patna High Court 
also has taken the same view in Ramyad 
Pandayv. Rambihara Pande (8). There 

2) 6 A, 428; A. W. N. (1884) 151. 

- (3) 6 A. 431; A. W. N. (1884) 155 e 
(4) 15 A, 132; A. W. N. (1893) 49. 
. (5) A. W. N. (1908) 207. : . 
(6) 13 Ind. Cas 632; 34 A. 207; 9 A. L. J. 158. 
(7) 29 Ind. Cas. 218; 37 A. 350 at p. 352; 13A. L. J. 


616. 
(8) 54 Ind. Cas. 357; 4 P. L. J. 734; (1920) Pat, 33; 2 
U.P, L, R, (Pat) T. . 
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is thus a clear preponderance of authority 
in favour -of the view that a reversioner to 
the full proprietary estate is entitled to 
maintain a suit without showing collusion 
between the nearer female heir and the 
widow, and that the principle laid down | 
by their Lordships of the Privy , Council 
has no application where the next heiris a 
female and as such entitled only toa life- 
estate. But with great respect we would 
point out that all the learned Judges have 
ignored the significance of the definition 
of the words ‘presumptive reversionary 
heir’ as given by their Lordships them- 
selves, and have introduced the words 
‘to the full proprietary interest’ which are 


not to be found in that definition. In 
Rani Anand Kunwar's case (1) their 
Lordships at page. 772* stated “must 


be brought by the presumptive rever- 
Bionary heir,—that is to say, by the 
person who would succeed if the widow were 
to die at that moment”. . l 


When there is a nearer female heir 
intervening it cannot be said by any 
stretch of the language that the next male 
heir is the person who would succeed if the 
widow wera to die at that moment, In 
face of this clear language we are unable 
to agree that the words “ reversionary heir” 
used by their Lordships meant only 
‘reversionary heir to the full proprietary 
interest’ and did not include the female 
heir who would succeed immediately if 
the widow were to die at that moment. 
Although there have been expressions of 
the contrary view by so many eminent 
Judges, we feel it our duty to give effect 
to the clear language used by their 
Lordships and hold that the general rule 
laid down in Rani Anand Kunwar's case 
(1)is not inapplicable to the case where a 


she would be the heir to the estate ifthe | 
widow were to. die‘at that moment. The 
rule that ‘the next immediate reversioner 
should have the right of suit in the first 
instance has been re-affirmed by their 
Lordships of the Privy Councilin ‘the ` 
case of Venkatanarayana Pillay v. Subbam- 
mal (9). There it was held that | 
“aguit by the presumptive reversioner 
isa representative suit on behalf. of the 
general body of reversioners, and on the 


. - -° 
(9) 29 Ind. Cas. 298; 38 M. 406; 17 M. L. T. 435; 28 
M. L.J. 535: 17 Bom. L. R: 468; 19 0. W. N. 641; 2 
L. W. 596; (1915) M. W. N. 555; 21 O. L. J. 515; 42 L 
A. 125 (P. Ò). | 

*Page vf 6 O,—[Bd] 
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death of the presumptive reversioner the 
next presumable reversioner is entitled to 
continue the action. The right to relief on 
the part of reversioners exists severally in 
order of succession and arises out of the 
oneand the same transaction impugned as 
invalid and not binding against them as a 
body.” Oan a suit brought by. a daughter -be 
thrown out on the ground that she is not 
the presumptive reversioner as contemplat- 
ed by their Lordships? 


At the same time we fully appreciate 
the difficulties 
of collusion, concurrence or carelessness 
on the part of the next female heir 
for in many cases such strict proof 
may not be forthcoming, and lapse of 
time may make available evidence disappear, 
But, in our opinion, the solution of the 
difficulty does not lie in saying that the 
general rule laid down by their Lordships 
of the Privy Oouncil is inapplicable where 
` afemale heir intervenes, butin recognis- 
ing that the instances mentioned by their 
. Lordships, when, the next presumable 
- reversioner can sue, were not intended 
.to be absolutely exhaustive. Their 
Lordships remarked at page . 773* “in 
such case, upon a plaint stating the 
circumstances under which the more distant 
` reversionary heir claims to sue, the Oourt 
must exercise a judicial discretion in 
determining whether the remote reversioner 
` is entitled to sue, and would probably 
require the nearer reversioner to be made 

a party to the suit.” 


It follows that although we are unable to 
hold that the existence of a nearer ‘female 
heir can always be ignored ‘by the next 
male heir, we are prepared to concede that 
even without any express proof of refusal, 
concurrence or collusion on her part there 
may be special circumstances in which a 
Court may exercise its discretion and grant 
the declaratory relief to a remoter heir. 

Another serious difficulty in the way of 
the plaintiff is caused by the unfortunate 
omission to implead Musammat Prembati. 
The learned Advocate for the plaintiffreplies 
and says that once the right of the remoter 
reversioner to sue is established, there is 
no rule which requires that the nearer heir 
should be impleaded. He has brought to 
our notice that: atleast in some cases of the 
Allahabad High Court the nearest . female 
heir had not been impleaded and neverthe- 
less the declaration was granted. In Bal 
` “*Page of 6 C.—[Hd.] 
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which might arise if- 
the Courts were to insist on strict proof’ 


in granting: the declaration till 


` (4) 17; 44 A. 19; A. TR. 
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Gobind's case (3). the existence of the 
daughter Musammat Phulera was discovered 
only at the trial and made certain after 
the finding of the firat Oturt that she was 
stillalive. Similarly in Lakhpati’s case (7) 
Sarju Dei alleged to be the legitimate daugh- 
ter of Jita was not a party and the case 
proceeded on the assumption that her 
presence, even if she was to be legitimate, 
would not prevent the plaintiff from suing. 

In Rani Anand Kunwar’s case (1) on top 
of page773* their Lordships remarked: “The 
Lê ajib aane MANE EP EN would probably 


. require the nearer reversioner to be made 


a party tothe suit.” Againin Venkata- 
narayana Pillai yv. Subbaammal (9) their 
Lordships said: 

“Thereis nothing to preclude a remote 
reversioner from joining or asking to be 
joined in the action brought by the pre- 
sumptive reversioner, or even obtaining the 
conduct of the suit on proof of laches on 


.the part of the plaintiff or collusion between 


him and the widow or other female whose 
acts are impugned.” 

This undoubtedly recognises more than 
one reversioner being a party to the suit. 
Similarly one of usin the case of Kesho 
Prasad: Singh v. Sheopargash Ojha (10) 
referred to the propriety of impleading 
other reversioners to a representative suit. 
As the relief to be granted isa discretionary 
relief it cannot be urged that the non-joinder 
of the nearest reversioner is by virtue of 
O.I,7.9 of no consequence even when she 
may be prejudiced adversely by the result 
of the suit. All the same, a suit cannot 
fail merely on the technical ground that she 
has not been impleaded, although the relief 
to be granted is really to her benefit. 

We accordingly propose to consider the 
case on its merits and postpone the con- 
sideration of the question whether we 
should or should not exercise our discretion 
we .have 
examined whether the finding ofthe Court 
below as regards the disputed Willis or is 
not correct. 

[Their Lordships examined the finding and 


‘came to the conclusion that the finding of 


the Court below thatthe Will had not been 
proved to be genuine could not be disturbed 
in appeal. | 

Ifthe Will is declared to be a forged 
document the result will be that the 
absolute estate does not devolve on the 
widow but she only gets a Hindu widow's 
estate. Musammat Prembati, her daughter 


(10) 64 Ind. Oas. 248: 19 A. L. J. 749: 3 U.P, L, R. 
1922 A, 301 (F, B). 
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if she survives her, would then be the next 
heir to the estate. On the other hand, ifthe 
Will were a genuine document the widow 
would become tht absolute proprietor of 
the property and might dispose of it to any 
one she likes even to the exclusion of her 
daughter. Having regard to .these cir- 
cumstances we are of opinion that it is to 
the interest of the minor Musammat Prem- 
bati, who has unfortunately not been 
impleaded in this case but is entirely 
under the guardianship and control of the 
widow that it should be declared that the 
Will isnota genuine document and does 
not destroy the reversionary interest to the 


estate of the deceased Hoti Lal. We 
would, therefore, dismiss the appeal 
With costs. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Criminal REFERENCE No. £32 oF 1927. 
February. 9, 1928 

Present:—Mr. Justice Dalal. 

SHEO JANGAL PRASAD —APPLIOANT 
versus 
EMPEROR—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 118, 
121, 614-—Security bond—Grounds for forfeiture of 
bond—Conviction of person bound over, whether neces- 
sary—Penal Code (Act XLV of 1860), s. 172— 
Absconding from warrant. for arrest, whether falls 
within s. 122. 

Section 121. of the Criminal Procedure Code is 
exhaustive anda bond can only be forfeited if the 
person bound over commits, attempts to commit or 
abets any on punishable with imprisonment. [p. 
740, col. 2. 

It is not, however, necessary that there should 
first of all be a conviction of the person bound 
over before the surety can be proeeeded against. If 
‘in the proceedings taken against a surety it is 
proved that the person bound over had committed 
an offence, that would be sufficient to lead to a for- 
feiture of the bond. [p. 741, col. 1.] 

It is not necessary in order to constitute breach 
ofa bond that the offence committed or attempted 
or abetted by the person bound over should be 
ejusdem generis with the offence for which he was 
pound over. [ibid 

Udham Singh v. Emperor (1), dissented from, 

A warrant addressed to a Police Officer to ap- 

rehend an offender and to bring him before the 

agistrate isnot asummons, notice or order within 
the meaning of s. 172 of the Penal Oode, and 
the offence of absconding by an offender against 
whom a warrant has been issued is not punishable 
under that section. [p. 741, col. 2. 

Queen v. Womesh Chunder Ghose (2).and Majhi 
Mahmud v. Emperor (3), followed. 


Criminal reference made by the Sessions. 


Judge, Mirzapur, 
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Mr. T. A. K. Sherwani, for the Applicant. 

Mr. M. Waliullah ‘Assistant Government 
Advocate), for the Orown. 
. JUDGMENT.—The question of law 
in these proceedings is of much interest. 
One Dharamdhuja was directed by a Magis- 
trate under s. 118 of the Orimin&l Proce- 
dure Code to execute a bond with two 
sureties to be of good behaviour for a 
period of three years. The applicant 
Sheo Jangal Prasad was oneof the 
sureties. The surety in such a case binds 
himself to forfeit a certain sum of 
money (Rs. 1,500 in this case) in case of 
the person called upon to give the bond 
making default therein (see Form No. 11 
of the Criminal Procedure Code). What 
constitutes breach of the bond is laid down 
in s. 121 of the Oriminal Procedure Code. 
The provisions are that the commission. or 
attempt to commit or the abetment of any 
offence punishable with imprisonment 
wherever it may be committed is a breach 
of the bond. The Magistrate took pro- 
ceedings against Sheo Jangal. under s. 514 
and ordered the forfeiture of his surety 
bond. The Magistrate was of opinion that 
Dharamdhuja. had committed murder. 
Dharamdhuja was. never put on his trial 
after his appearance in Court for the com- 
mission of any offence and-the finding of 
the Magistrate, therefore, cannot possibly be 
upheld that Dharamdhuja had committed 
murder, On appeal tothe District Magis- 
trate, he was of opinion that Dharamdhuja 
was guilty of defying lawful orders of 
arrest for months. He did’ not. state in 
his order of the 23rd of August under what 
section of the Indian Penal Code that 
offence fell. On revision the Sessions Judge 
of Mirzapur was of opinion that Dharam- 
dhuja should first be convicted of an offence 
before proceedings could be.taken against 
Sheo Jangal under s. 514 of the Code, of 
Criminal Procedure. In reply the District 
Magistrate gives it as his opinion. that the 
provisions of 8. 121 arenot exhaustive. I can- 
not agree with that opinion. When the law. 
definitely lays down what would constitute 
a breach of the bond given under an order 
passed. under s. 118.0f the Oriminal Proce- 
dure Code, the breach must be. confined 
to those acts and cannot be extended. to 
the commission of any other acts. The 
bond ean only be forfeited if the person 
hound over, commits, attempts to. commit 
or abets any offence punishable with 
imprisonment, At the same.time I do not 
agree with the learned Judge that there 
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-should first of all be a conviction of the 
person bound over before the surety can be 
proceeded against. If in the proceedings 
taken against a surety it is proved that the 
person bound over had committed an 
offence, that would be sufficient to lead to 
a forfeiture of the bond. The learned Judge 
referred to the provisions of s. 514 (7) 
and to the wording of the notice to the 
surety of forfeiture of bond for good 
behaviour (Form No. 46). These are, how- 
ever, matters of procedure and evidence. 
If the person bound over happens to be 
convicted before proceedings are taken 
against the surety, reference should be 
made in the notice and a certified copy 
of the judgment may be used as evidence 
in proceedings under s. 514, Oriminal Pro- 
eedure Code, against the surety. It is 
nowhere laid down in the Code that the 
person giving the bond should actually be 
convicted, before proceedings are taken 
against his surety. 


The question to decide, therefore, is 
whether Dharamdhuja has committed any 
offence. I hold that it is not proved so far 
that be has committed the offence of mur- 
der, During the course of argument I 
expressed the opinion to his Counéel that 
he had committed an offence under s. 172 
of the Indian Penal Code. Dr. Waliullah, 
the Assistant Government Advocate, has 
studied the record and has pointed out to 
me the evidence in proof of Dharamdhuja 
absconding in order to avoid being served 
‘with a warrant of arrest. That evidence 
is satisfactory and there can be no doubt 
that he was absconding to avoid arrest. 
The learned Couusel for the applicant 
referred to a criminal judgment of the 
Punjab Court, Udham Singh v. Emperor 
(1). The learned Judge in that case was 
of opinion that a person who stands surety 
for another undertakes liability for such 
good conduct only on the part of the 
person for whom he stood surety as is 
indicated by the circumstances under which 
the security was demanded, that is, the 
subsequent conviction should be of an 
offence ejusdem generis. In the present case 
Dharamdhuja being bound over as he was 
considered to be a habitual thief and 
robber, the offence committed by him should 
be of theft or robbery before proceedings 
could be taken against his surety. I donot 
accept this view. Section 121 makes no such 
reservation and lays down thata breach of 


(1) 21 Ind, Cas. 175; 15 P. R. 1913 Or.; 39 P. W. R, 
1913 Or; 14 Or. L, J. 575; 334 P. L. R. 1913, 
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the bond is committed as soon as a person 
bound over commits any gffence punishable 
with imprisonment, The other argument, 
however, which is raised by the learned 
Counsel cannot be met. The provisions of 
s. 172 do mot cover the absconding from 
a warrant of arrest. As far back as 1876 
it was laid down by a majority of a Full 
Bench of the Calcutta High Oourt that a 
warrant addressed to a Police Officer to 
apprehend an offender and to bring him be- 
fore the Magistrate is not 4 summons, notice 
or order within the meaning of s. 172 of the 
Indian Penal Code, and that the offence of 
absconding by an offender against whom 
a warrant has been issued is not punishable 
under that section. Queen v. Womesh Chun-o 
der Ghose (2). This was followed. by a 
Bench of two Judges in 1905 in the Calcutta 
High Court, in Majhi Mahmud v. Emperor 
(3). There are two rulings of this High Court 
also of 1872 and 1875 to the same effect 
Queen v. Zahoor Ali Khan (4) and Queen v. 
Amirjan (5). This view is reasonable be- 
cause different provisions are enacted under 
the Oriminal Procedure Oode and of a very 
stringent character, to meet the case of an 
absconder from a warrant of arrest, When 
an accused person absconds from a warrant, 
a proclamation is issued under s, 87 and 
subsequently attachment of property under 
s. 88 and the placing of the property at 
the disposal of Government under cl. 7 
of s. 88, For these reasons I hold that 
Dharamdhuja did not commit an offence 
under s. 172. As Dharamdhuja is not 
proved to have committed any offence there 
was no breach of his bond and consequently 
no breach of the bond given by his surety. 
I sef aside the order of forfeiture passed 
by the Magistrate of the First Classon 4th 
July, 1927, and direct that if any sum has 
been recovered from Sheo Jangal Prasad 
it shall be refunded to him, 


A 
Order set aside. 
(2) 5 W.R.71 Or. 
(3) 2 O. L. J. 625; 3 Or. L, J, 117 
4) 4 A. H. O. R. 97. 
5 7 A. H. O. R, 302, 
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ALLAHABAD HIGH COURT. 
OURIMINAL Reyiston No, 279 oF 1928. 
March 20, 1928. 

Present :—B8ir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice King. 


EMPEROR ruroven Lala HARSSWAROOP ` 


— APPLIOANT ` 


VETSUS 
MUHAMMAD SIRAJ— ACO0USED. 

Printing Presses and Newspapers Act (XXV of 
1867), s.7—Penal Code (Act XLV of 1860), s. 500— 
Defamatory. article in  newspaper—Liability of 
declared printer—Bona fide absence, effect of. 

A declared printer of a newspaper is not liable 
for.seditious or defamatory articles published in the 
newspaper without his knowledge during his bona fide 
absence. 

Emperor v. Phanendra Nath Mitter (1), relied on. _ 

“ When the declared -printer of a newspaper pleads 
absence in good faith, he should ordinarily prove 
who was the printer of the newspaper in his absence, 


Criminal revision from an order of the 
Sessions Judge, Meerut, dated the 10th of 
December. 1927. f 

Mr, M. N. Raina, for the Applicant. 


JUDGMENT.—This is an application 
for the revision of an order passed by the 
Sessions Judge of Meerut, dated 10th of 
December, 1927, setting aside the convic- 
tion of Muhammad Siraj under ss. 500 and 
501 of the Indian Penal Code and the 
sentence of fine of Rs. 50 passed in respect 
of -each offence. l 

The facts of the case were briefly as 
follows :—-On the 24th of June, 1927, an 
article appeared in the “ Risalat.” which 
is a weekly newspaper, published in Meerut, 
containing imputations calculated to harm 
the reputation of Lala Har Swarup a 
respectable landholder and banker of 
Mowana in the Meerut District. He institut- 
ed criminal proceedings against the Editor 
and printer of the “ Risalat ” charging them 
with defamation. The Magistrate found 
that the Editor, Muhammad ‘Nazir, and 
the declared. printer Muhammad Siraj 
were guilty of defamation under s. 500 
of the Indian. Penal Gode and further 
found them guilty of subsidiary offences 
under ss. 502 and 501 of the Indian Penal 
Code respectively. 

For the purpose of this application it is 
unnecessary to consider whether the publi- 
cation of the article did or did not gon- 
stitute an offence under s. 500 of the Indian 
Penal Code, 

Muhammad Siraj is the declared printer 
of the “Risalat” but his defence was that 
he was absent from Meerut at the time 
when the defamatory article was printed. 
It_was printed by another person during 
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his absence, and he knew nothing whatever 
about it-until he received a.notice from the 
complainant. He produced evidence, which 
has been accepted by the trying Magis-" 
trate proving that he was in fact at Delhi 
at the time when the issue of “‘Risalat” - 
dated the 24th of June, 1927, was printed. 
He also’ produced a witness who deposed . 
that he had printed that issue of the. 
“ Risalat” during the absence of Muham- 
mad Siraj, The Magistrate, however, held 
that although the printer had proved his 
absence from Meerut on the date when the 
paper was printed, nevertheless his absence ý 
could not absolve him of his liabilities as 


. a declared printer of the newspaper unless 


he could show that he left a “ responsible 
man ” in charge of his work in his absence, 
and that, he had not produced any evidence 
to prove which “ responsible man ” was in 
charge of his work during his absence. . 
The Magistrate, therefore, found him guilty . 
of technical offences under ss. 500 and 501 
of the Indian Penal Oode. 

In appeal before the learned Sessions 
Judge the same argument was raised on 
behalf of Muhammud Siraj, namely, that 
he was not criminally liable for printing 
the offending’ article since he was bona 
fide absent from Meerut on the date of the 
printing, and the ruling of the Calcutta _ 
High Oourt published in Emperor v. Phan- 
endra Nath Mitter (1) was cited as an 
authority for the contention that his con- 
viction was not justified. This argument 
was accepted by the learned Judge. He 
held that the accused was not merely absent 
from Meerut on the date of printing but 
that he was “bona fide absent "in the sense 
that he knew nothing of the article in 
question, and did not know that it would be 
printed in his absence. In the Oalcutta 
ruling, upon which the learned Sessions 
Judge relied, Mr. Justice Rampini in his 
charge to the Jury, refers to the provisions 
ofs. 7 of Act XXV of 1867, which lay 
down that a declaration made by a person 
that he is the printer of a newspaper shall 
be sufficient evidence (unless the contrary 
be proved) as against that person that he 
was the ‘printer of every portion of every 
issue of the ‘newspaper named in the 
declaration. He pointed out that the effect 
ofthis section is to throw upon the declared 
printer the onus of proving that in fact he 
was not the printer of any issue. of the 
newspaper which may form the subject- 
matter of legal proceedings. He explained to 
the Jury that no doubt absense in good 

(1) 35 0. 945; 8 Or. L J, 438, £ 
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faith and without knowledge of the sedi- 
tious articles would be sufficient evidence 
to the contrary, but not absence in bad faith. 
He goes on to explain what he means by 
absence in bad faith. 

. In the present case thereis no evidence 
whatever to*suggest that Muhammad Siraj, 
the declared printer, was absent in bad 
faith, i.e. that he knew that a defamatory 
article was about tobe printed, and that 
he merely absented himself with a view to 
escaping liability. We must take it,therefore 
that Muhammad Siraj was absent in good 
faith, and without knowledge of the 
defamatory article. Under the law, as laid 
down in the Calcutta ruling this was 
sufficient for his acquittal and, in our 
opinion, the law is correctly set forth in that 
ruling. When the declared printer of a 
newspaper pleads absence in good faith he 
should we think prove who was in fact the 
printer of the newspaper in his absence. If 
he seeks to escape his presumptive 
responsibility, then he should show who 
was in fact responsible. This is just what 
Muhammad Siraj has done in the present 
case, The defence witness Abdul Rahman 
clearly states “I printed the issue dated 
24th of June, 1927, of the “Risalat” in my 
press and thereby accepts whatever liability 
may attach to the printer, Muhammad 
Siraj has, therefore, , fully discharged the 


- onus of proving that he was not the printer . 


of the issue in question, 

The learned Sessions J udge was right in 
acquitting Muhammad: Siraj and we dis- 
miss the application for revision. 

A. Application dismissed, 


——o 


ALLAHABAD HIGH COURT. 
Orvin Revision No, 51 or 1927, 
February 13, 1928. 
l :—Mr. Justice Walsh and 
Mr. Justise Banerji. 
KHAIRATI LAL-BABOO LAL—Puaintire 
f — APPLICANT 


Present 


VETSUS 
B. B. & 0. I. RATLWAY—Derenpant— 
b Ja QzPosirs Parry, 
ailways Ac of 1890), s. ?5—Risk Note H~ 
Seal of wagon broken, while wagon is in eilan 
premises and heavy things removed—No evidence of 
segligencer Terange of misconduct. 
ere a wagon containing bales weichi ; 
44 maunds was kept standing during Pawana Ka 
the premises ofa Raiiway Company, which were 
adequately lighted and guarded by an adequate 
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supply of watchmen and the next moming it was 
found that the sealg of the wagon had been tampered 
with and that the balesin dispute were short: 

.Held, that it was a legitimate inference to ba 
drawn from the disappearance of these heavy articles 
that the operation must have been done either by 
the Railway servants themselves or by trespassers 
with the connivance, if not the assistance, of the 
Railway servants; and that whichever it was, there 
was a clear case of misconduct of the Railway 
Administration's servants within the meaning of 
Risk Note Form H. [p. 744, col, 2.] ' 

The less the evidence of negligence on the part 
ofthe Railway servants, the stronger is the inference 
of misconduct against the Railway Administration. [p. 
744, col. 1.| 

Oivil revision from an order of the 
Small Cause Court, Judge, Agra. 

Dr. K.N. Katju, for the Applicant. ° 

Messrs, Ladli Prasad Zutshi and S. N. 


Kaul, for the Opposite Party. 


JUDGMENT. 

Walsh, J.—This is an application in 
revision, or rather under s, 25 of the Small 
Cause Courts Act. The plaintiff claims for 
the loss of two bales of goods said to 
contain dhoties and other cloth goods. The 
weight of each bale is said to be roughly 
43 maunds. The size, therefore, would be 
considerable, and each bale would require 
two or three men at the very outset to 
unship and carry if they used their hands 


‘only, These are fundamental and admitted 


facts in the case, which the learned Judge 
has overlooked. The goods were despatch- 
ed from Carnac Bridge, Bombay, to Agra 
Fort. The rights of the parties are 
governed by Risk Note H which, as every- 
body knows, is a new form recently in- 
troduced in the Railway Administration. It 
provides that the Railway shall he held free 
from all responsibility for loss, “except upon 
proof that such loss arose from the miscon- 
duct of the RailwayAdministration’s servants 
provided that in the following cases:— 

“(Here we only quote the language 
appropriate to this case). “Non-delivery... 
of the whole of one or more packages 
forming partof a consignment; the 
Railway Administration shall be bound to 
disclose to the consignor how the consign- 
ment was dealt with throughout the time 
it was in its possession or control and, if 
necessary, to give evidence thereof before 
the consignor is called upon to prove 
misconduct, but, if misconduct cannct be 
fairly inferred from such evidence, the 
burden of proving such misconduct shall 
lie upon the consignor”. 


It is to be regretted that both the Pleaders 


‘for the plaintiff and learned Judges 


themselves seem to have got into the habit 
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of failing to confine themselves to the 
language of the Risk Note. 
rights of the parties are governed by a 
written document, it is.essential fo study 
and to follow the terms of such document 
just asit is necessary, when a Court is 
administering the sections ofa Code that 
it should study the exact language of the 
section before troubling itself about decided 
cases or general considerations. In this 
case, as in many others‘of the same kind, 
there are allegations about inegligence 
That is not the question underthis Risk. 
Note. One principle to be borne in mind 
as a member of this’ Bench pointed, out 
in a recent case of the same kind, is that 
the less the evidence of negligence of 
servants, that is to say, the more careful 
the Railway’ arrangements may be, the 
stronger the inference of misconduct 
against the Railway Administration, if the 
goods. have disappeared in spite of the 
exercise of due care, because ifthe custody 
and care. of the goods is ofa high order, 
it is impossible fora trespasser to remove 
them without..the connivance of the 
diligent servants. 

. The learned Judge in this case appears 
to have taken too narrow a view as a 
consequence of ignoring the fundamental 
facts, to which we have already referred, 
and the- terms of the Risk Note. 


We will now refer to some additional 


circumstances, The wagon io which the 
goods were carried, was sealed and rivetted 
in the usual way. It arrived at Agra Fort 
intact. Owing tothe necessities of train 
management and shunting, the wagon had 
to go on beyond -its destination to the 
other side of the river to a station called 
Agra East Bank. There is no objection to 
that. The Railway cannot be criticised, or 
held- guilty of misconduct, merely because 
they have to regulate their trains and 
wagons in the most convenient method. 
In the case of this consignment it involved 
keeping the wagon in the yard at Agra 
East Bank after arrival and sending it. 
back next morning to Agra Fort. When 
the wagon arrived next morning at Agra 


Fort, one seal was found tampered with, 


and. the two bales were missing. It is, 
therefore, quite clear thatthe bales were 
removed from the wagon during , the 
night, probably when the wagon was 


stationary in the yard awaiting its return.’ 


to Agra Fort. In a big centre like Agra 
there must of necessity bea large area of 
lines, with rolling stock standing upon them 
awaiting disposal and we are told that 
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the yard in this case is one of very con- 
siderable size and has no enclosing wall. 
The absence of an enclosing wall is 
immaterial but it is obvious that it is 
necessary for the Railway in order to 
protect their own property, and the. 


‘property of consignees, that they should 


have watchmen upon the premises during 
the night, usually described as watch and 
ward chaukidars, and there being no 
evidence'and no legitimate inference that 
these men are either insufficient in 
number, or fail todo their duty as watch- 
men, it would be wrong to draw the in- 
ference that there was any negligence 
properly so-called on the part of the 
Railway, that is to say, the Railway do 
their best tc protect their own and other 
people's property during the-night when 
it has necessarily to remain standing, 
This is the aspect of the case which the 
learned Judge has failed to appreciate, 
If wagons containing goods are kept 
standing during the night on the Company's 
premises, which are of course adequately 
lighted, and which are guarded by an 
adequate supply of watchmen, itis humanly 
impossible for a bale containing 45 maunds 
of weight to be stolen from a wagon, 
removed on to the line, and conveyed across 
the open space of the Company's premises 
into the public road, by trespassers without 
the kaowledge of those occupied in watching 
the premises. In this case that proposition 
is a fortiori because it is proved that 
the saal and rivet, which were tampered with, 
could not be tampered with by an ordinary 
individual without some instrument, and 
without making a noise certain to attract 
attention during the night. ‘Those, who 
have slept pear a Railway Station, will recog- 
nise how clearly and how far sound travels 
from a Railway yard during the night. It 
is, therefore, to put it at the least, a 
legitimate inference to be drawn from the 
disappearance of these heavy articles from 
the Railway premises at Agra during the 
night that the operation must have been 
done either by Railway servants themselves 
or by trespassers, with the connivance, if- 
not the assistance of the Railway servants. 
Whichever it was, it is a clear case of 
misconduct of those in charge of the yard 
during the night, which may be inferred 
from the defendant's own account of the 
matter. There was, therefore, nothing 
left for the.plaintif to prove. The ‘learned 
Judge said thatthe only two facts, which. 
had. been made out; were that one of the” 


„seals had been tampered with, and secondly, - 
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that the bales in dispute were short. 
These facts, he adds, do not by them- 
selves show misconduct. 
that is not an adequate statement of the 
facts. | 

The revision must, therefore, be allowed 
. with costs. The two cases must go back to 
. the Small Oause Court Judge for the assess- 
ment of damages, 


CA. Revision allowed. 


ALLAHABAD HIGH COURT. 
Sgconp Orvin APPEAL No. 1204 or 1925. 
i April 30, 1928. 
' Present :—Mr. Justiee Mukerji and 
: Mr. Justice Bennet. ` 
Musammat TAMIZ-UN-NISSA BIBI 
= DEFENDANT—APPELLANT 


{versus 

MUHAMMAD HUSAIN—Ptarntirr— 
; RASPONDENT. 

Civil Procedure Code (Act V of 1908), 8. 11, Expl. 1V 
—Res judicata—Defences which might and ought to 
have been made—Inclusion of other claims and institu- 
tion: a aes suit in Court of higher grade, 
effect of. 

A, a Muhammadan, mortgaged one of his properties 
with possession to B. A’sson after A's death sold the 
property to B. A’s daughter instituted a suit against 
B for recovery of her share. B didnot plead his right 
to remain in possession under the usufructuary 
mortgage. A's daughter obtained a decree for posses- 
sion.of her share. B then instituted a suit against 
her for recovery of possession on the basis of his 
usufructuary mortgage: 

Held, (1) that the suit was barred by res judicata in- 
asmuch as B might and ought to have pleaded his 
right to possession under the usufructuary mort- 
gage in the former ‘suit; 

(2) that the mere fact that owing to inclusion of 
other claims also, B's suit was instituted in a Court 
of higher gradethan the Court which decreed 
the former suit, did not prevent the decree in the 
former suit from operating as res judicata, 

Second appeal from adecree ofthe District 
Judge, Moradabad, dated the 14th April, 
1925, reversing that of the Subordinate 
Judge Bijnor at Moradabad, dated the 9th 
of October, 1923. : 

Messrs. Peary Lal Banerji and Hem 
Chandra Mukerji, for the Appellant. 


Mr. Haidar Mehdi, for the Respondent. 


JUDGMENT ,.—The only question be- 
fore us is whether a part of the claim is not 
barred on the ground of res judicata. One 
Riyaz Husain was theowner of a certain 
property which he mortgaged with posses- 

* sion to the respondent, Syed Muhammad 
Husain. He died, leaving him surviving three 
daughters and one son. The son, Faiyaz 
Husain, sold the entire property to the 

- respondent, Mohammad Husain, alleging 
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that he was the sole heir of his father. Oat 
of the sum of Rs. 4,000, Rs. 2,400 went to 
pay oif the mortgage and "the balance was 
paid to the vendor. Tamiz-un-nissa, the 
appellant before us, a sister. of Faiyaz 
Husain, brought a suit (No. 336 of 1920) in 
the Court of the Munsif of Moradabad for 
recovery of her one-fifth share of the 
Muhammad Husain, in that 
suit, in his defence, did not set up his 


-usufructuary mortgage. The result was 


that the:suit of Tamiz-un-nissa was decreed 
for possession. The respondent, Muham- 
mad Husain, has now brought the suit, ont 
of which this appeal haszarisen for recovery 
of possession over three-fifths share in Riyaz 
Hugain's-property,on the ground that he 
was entitled to possession of this share as a 
mortgagee. Faiyaz MHusain’s legitimate 
share in his father's property was two-fifths, 
The plaintiff has, evidently, kept this two 
fifths as his property on the ground that 
this vendor was the owner of this share, 

In the Court of first instance Tamiz-un- 
nissa pleaded that the suit was barred on 
two grounds, namely, res judicata and 
estoppel. This defence found favour in the 
Court of first instance and the whole suit 
was dismissed, On appeal by the plaintiff, 
the learned District Judge set aside the 
decree of the Court of first instance and 
decreed.the entire suit, He was of opinion 
that the earlier suit did not operate as res 
judicata, and that there was no question of 
estoppel. 

In this Court it has been urged that so 
far at least as Tamiz-un-nissa is concerned 
the claim as regards her one-fifth share is 
barred as res judicata. 

As a matter of history, it appears that 
the appeal came up before a Bench of this 
Court and was heard and decreed ex parte, 
That decree has been set aside at the inst- 
ance of the respondents and the appeal has 
now come up before us for disposal. 

The only question that has been urged 
before us is that of res judicata. It appears 
to us that in the former suit (No. 336 of 
1920) it was the duty of the respondent to 
urge that if he could not succeed on the 
ground of his purchase from Faiyaz Husain 
he was, at any rate, entitled to continue to 
be in possession asthe mortgageefrom the 
father, Rivaz Husain. This was a defence 
which, in our opinion, Muhammad Husain 
not only might but ought to have taken in 
the earlier suit. 

The learned District Judge was of 
opinion that it was only because Tamiz- 
un-nissa’s suit succeeded that a cause of 


t 
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action arose to Muhammad Husain to bring 
thé second suit.. We do not agree with 
this contention. * Two defences, as we have 
already said, were open to the respondent 
and heought to have taken both the de- 
fences. A : 
“The second ground on which the judg- 
ment of the lower Appellate Court proceeded 
was that the second suit brought by Muham- 
mad Husain was not cognizable by the 
Munsif because its valuation was more 
thanR3, 1,000. This is perfectly true, but so 
far as. Tamiz-un-nissa was concerned her 
suit was rightly brought in the Oourt of 
the. Munsif of Moradabad. The three 
sisters did not claim one under another, 
and if there was any claim by the other 
sistera they were all independent claims, 
Tt has been discovered now that, as a matter 
of faet, only one suit was brought, and that 
by. Tamiz-un-nissa. The Revenue Court 
removed the name of the respondent, from 
the record, as a mortgagee. The plaintiff 
may have a cause of action against the other 
sisters of Tamiz-un-nissa, but, certainly so 
far as Tamiz-un-nissa herself was concerned 
there was no valid ground on which 
Muhammad Husain could bring his suit 
against her in the Oourt of the Subordi- 
nate Judge of Moradabad.. In our opinion 
the claim as against Tamiz-un-nissa was 
patred by the principle of res judicata. 

We are not satisfied that there was any 
valid reason for dismissing the entire suit 
of the respondent. His learned Counsel 


“ tells us that he confined his claim to two- 


fifths share only when he appealed to the 
lower Appellate Court. Out of this two- 
fifths share, the claim to one-fifth share fails 
as against Tamiz-un-nissa. There will, 
therefore, be a decree as against the other 
respondents for one-fifth share only. | 

The result is that we allow the appeal in 
partand dismiss the plaintiff-respondent's 
suit as against Tamiz-un-nissa in respect of 
one-fifth share in the entire property of 
Riyaz Husain, We dismiss the claim as 
regards a similar share on the ground that 
it has been withdrawn by the plaintif. We 
decree the plaintiff's suit with respect to 
the remaining one-fifth share against the 
defendants other than/Musammat Tamiz-un- 
nissa and Muhammad Husain. The appellant 
will have hercosts in all Courts. |, 

As.” h Appeal partly allowed. 
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ALLAHABAD HIGH COURT. 
Szoonp OrvıL APPEAL No. 973 or 1926, 
- November 16, 1928. 
Present :—Mr. Justice Sulaiman. 
MOHAMMAD ALI HUSAIN KHAN— | 
PIsINTIFF—APPELLANT, 


y VETSUS 3 

RAMESHWAR PRASAD—DEFENDANT 

! —-RESPONDENT. 

Co-sharers—Lambardar's right to remuneration— 
Non-payment of remuneration for many years—In- 
ference—U. P. Board of ‘Revenue Rules, rr. 22, 23. 

Under the Rules made by the U. P. Board of 
Revenue if there is no amount of remuneration fixed 
by agreement, the lambardar is -entitled -to get 5 
percent. upon the land revenue payable by the co- 
sharers, ; 

It is not justifiable to infer that the lambardari 
are not entitled to any remuneration from the mere 
fact that such dues have neither bean claimed nor 
paid for a long time. ; 

Sheo Charan v. Panna Lal (1), followed. 

Second appeal from a decree of the Ad- 
ditional District Judge, Oawnpore, dated 
the 2nd of March, 1926. 

Mr, Mukhtar Ahmad, for the Appellant. 

Mr, Akhtar Husain Khan, for the Respond- 
ent. 


JUDGMENT.—This is a plaintiff's 
appeal arising outof a suit forrecovery of 
dues under s. 159 of the 
Agra Tenancy Act of 1901. The Court of 
firstinstance relying upon two cases of this 
Court held that the plaintiff was entitled. 
to a decree. The learned Additional Dis- 
trict Judge has reversed that decree. He 
has inno way tried to refer to the cases or 
to distinguish them. 

It is not disputed that the plaintiff is the 
lambardar in this mohal duly appointed by 
the Board of Revenue. Under the Rules 
made by the Board of Revenue—paras. 22 and 
23--if thereis noamount ofremuneration fixed 
by agreement, the lambardar is entitled 
to get 5 percent. upon the land revenue 
payable by the co-sharers. The learned’ 
Judge has referred to an entry in the old 
wajib ul-arz of 1285 asli (1878) which accord- 
ing to him is at least not very clear. As proof 
of any existing agreement between the co- 
sharers that entry is worthless as the period 
of the settlement has expired. - There is no 
evidence that there is any special agreement 
among the co-sharers that the lambardar 
shouldnot get anyremuneration whatsoever. 
No doubt the Judge has found that during 
the past such dues have neither been 


claimed nor paid. But the learned, Judge e 
himself concedes that, of course, it: does not | 


mean that if they have never been 
paid they should not be paid if they are 


due. Nevertheless he has thought tha, - 
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from the fact that they have not been paid 
it.is not unreasonable to infer that they 
were never due. This, in my opinion, is not 
a finding of fact but.an inference which. 
cannot be justified. The present case is not 
distinguishable fromthe reported case of 
Sheo Charan v. Panna Lal (1). I accordingly 
allow this appeal, and setting aside the 
decree of the lower Appellate Court restore” 
that of the Court of first instance, with 
costs. : 
AL Appeal allowed, 
i (1) 70 Ind, Cas. 917; 20 A. L. J. 795; A. I. R. 1923 
All. 41; 45 A, 84. 


— ee 


ALLAHABAD HIGH COURT. 
O1vu, Revision No. 216 oF 1928. 
November 15, 1928. 
Present:—Mr. Justice Sulaiman. 
Babu RAGHUNATH DAS— 
APPLICANT 
versus 
OHINGAN—ObrosiTE PARTY. 
Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 15—Suit for refund of money under 
contract, whether suit for specific performance— 
Jurisdiction of Small Cause Court 
A suit for refund of money under an agreement 
to refund the same on certain conditions, is a suit 
for specific performance of a contract and is not 
cognizable by a Small Cause Court. [p. 747, col. 2.] 
Veerasalingam v. Sathapally Sathirazu (1), referred 


to. 

But a suit for recovery of money paid by the 
plaintiff to the defendant under a contract, on the 
ground that the defendant has subsequently failed 
to perform his part of the contract and the plaintiff 
has consequently cancelled it under 5. 39 of the 
Contract Act, is a suit cognizable by a Small Cause 


Court. [p. 748, col. 1.] 
Civil revision from an order of the Judge 


of the Court of Small Causes, Mirzapur, 
dated the2nd of April, 1928. 
Mr, K. D. Malaviya, for the Applicant. 
Mr. Nirmal Chandra Sen, for the Op- 
posite Party. 


JUDGMENT.—This is a civil revi- 
sion under the Small Cause Courts Act. 
The case has not been tried satisfactorily. 
In para. 5 of the written statement there 
was a denial of the jurisdiction of the Court 
to hear the case. No issue has been framed 
ón this point nor has the question been 
at all considered. 

. The plaintiff's case as set forth in the 
plaint was, that on the 4th of June, 1926, 
some property had been put up for auction 
and there were a number of bidders includ- 
ing the plaintiff and the defendant. The 
plaintiff paid Rs. 110 to the defendant on 
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the understanding that after the sale was 
finished in his favour and the sale confirm- 
ed he would ‘sell’ the property to the plaint- 
iff, Then later when the plaintiff démand- 
ed the property, the defendant putup a 
third person agd got him to ‘institute a 
suit against himself which wasnot defend- 
ed and was decreed} ex parte. The 
defendant had suffered no loss because he 
realised the decretal amount. The plaint- 
iff alleged that inspite of payment the 
defendant refused to re-pay the amount. The 
date of the cause of action was fixed as the 
4th of June, 1926, when the auction sale 

took place and the amount was paid. oF 

The defendant in his written statement 
besides denying the jurisdiction of the, 
Court and any cause of action against 
himself, pleaded that he was a mere 
benamidar for the plaintiff and had been 
paid Rs.110 inorder to make a bid in his 
own name. He deniedany collusion with 
the stranger to get the decree in respect of 
the property against him. 

It seems to me that the plaintiff should 
have atthe very outset been called upon 
to state whether it was a part of 
his case that at the time when Rs. 110 
were paid it was agreed that if it 
turned out that the judgment-debtor 
was not the owner of the property the 
amount would be refunded, that is to say 
that there was an express agreement as to 
warranty of title by the present defendant. 
If his. case is that there was such an 
agreement for refund then the present 
claim would be one for the specific perform- 
ance of that contractand would not be 
cognizable by a Courtof Small Causes, A 
suit for refund of money under a contract is 
undoubtedly one for specific performance 
of it, Veerasalingam v. Sathapally Sathi- 
razu (1). If, however, the plaintiff does not 
allege thatit was the understanding that the 
amount would be re-payable in case the title 
was subsequently found to be defective 
then he can only succeed in a Court of 
Small Causes by showing that the defend- 
ant had refused to perform his part of the 
contract and that the plaintiff has accord- 
ingly cancelled it. On such refusal by the 
defendant, the plaintiff can under s. 39 of 
the Contract Act cancel the contract and 
then suefor the recovery of the amount. 
which had : been paid by him, Sundara 
Thevanv. Ananthan Kaladi (2). 


9 l Ind. Cas. 552; 19 M.L. J. 220; 5 M.L. T, 


(2) 83 Ind Oas. 122; 20 L. W. 656; 35 M. L. T. 116; 
A,X. R, 1924 Mad, 903, 
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Inthe plaint there is no allegatlon that 
the defendant has definitely refused to 
execute a sale-deed of the property in 
favour ofthe plaintiff. The refusal alleg- 
ad is the refusal to pay the money and the 
date of the cause of action isnot the date 
of such refusal but the date of payment. 
The plaintiff did, however, allege that the 
defendant got a collusive suit instituted 
against himself and decreed ex parte and 
in this way put the property out of his 
control. If such a collusive device were 
proved, the defendant’s conduct would, in 
my opinion, amount to a refusalto perform 
his part of the contract, in which case the 
plaintiff can sve in the Oourt of Small 
Causes for the refund of his money. 

The Court below, however, has not con- 
sidered these aspects of the case. Its 
decree without deciding the question of 
jurisdiction or the plaintiff's right to 
recover the amount cannot be maintain- 


ed. 

. Iset aside the decree of the Court below, 
send the case back to that Court with direc- 
tion to restore it to its original number on 
the fileand dispose of it according to law. 
The cost3 of both the Courts will abide the 


event. 


A. Case remanded. 


ALLAHABAD HIGH COURT. 
Seoonp Civin APPBAL No 1264 or 1926. 
November 7, 1928, 

Present:—Mr. Justice Niamat Ullah. 
BHULLAN AND OTHERS— D#FENDANTS— 

; APPELLANTS 

versus 
DASRATH PANDEY AND 0THERS— 
PLAINTIFFS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXIII, 
y. 1--Suit for ejectment of year to year tenant— 
Withdrawal of suit without permission of Court— 
Subsequent suit for ejectment with effect from sub- 
sequent year—Competency of suit—Agra Tenancy 
Act (II of 1901), 8. 177-—Withdrawal of question of 
proprietary title after filing of appeal—J urisdiction 
of District Judge. h 6 

The withdrawal of a suit for ejectment of a year 
to year tenant, without the permission of the Court 
will not bar a subsequent suit fer ejectment with 
affect from a subsequent year inasmuch, as the 
subject-matter of a suit for ejeciment of a year to 
year tenant with effect froma certain year is not 
the same as his ejectment with effect from a sub- 
sequent year.. [p.779,col.1.]. | . i 

‘Kumari v. Adit Misi? (1), relied on. | ; 
BH a controversy relating to proprietary right 
exists at the time wlien the appeal is filed, sub- 
payent abandonment of a plea by the responder 
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before the District Judge, which makes it unneces« 
sary for the questionof proprietary right being 
decided does not deprive the District Judge of 
jurisdiction to hear the appeal under s.177 of the 
Agra Tenancy Act of 1901. [ibid.] 

Sscond appeal from’a decree of the Dis- 
vac Judge, Benares, dated the 7th of Aprik, 
1926. 

Mr. Gadadhar Prasad, for the Appel-. 
lants. 

Mr. Harnandan Prasad, for tho Respond 
ents. : 

JUDGMENT.—This second appeal 
arises out ofa suit brought by the plaint- 
iffs-respondents for ejectment of defendants 
from certain lands alleged to be part of 
village Darweshpur which admittedly be- 
longs to the plaintiffe-respondents. The 
defendants-appellants are fixed rate tenants 
in an adjoining village named Sullanpur 
which belongs to certain other persons not 
interested in this litigation, The defend- 
ants claim the lands in dispute as part of 
their fixed rate tenancy denying the plaint- 
iffs’ proprietary rights with respect to them 
on the ground that they lay within the 
boundary of village Sultanpur with which 
the plaintifis-respondents have no concern, 
The Oourt of fitst instance found in favour 
of the plaintifs on the merits of the case, 
but dismissed it on a technical ground, 
namely, that the suit is barred by the pro- 
visions of O. XXIII, r, 1 (3) inasmuch as 
a previous suit of a similar character had 
been withdrawn in 191%, bythe plaintiffs- 
respondents without obtaining the leave 
of the Court to bring a fresh suit. Itshould 
bə noted that the present suit was for 
ejectment of the defendants with effect 
from Ist July, 1974. On appeal by the 
plaiatiffs the learned District Judge held 
that the suit was not barred by O. XXIII, 
r. 1 (3)of the Oivil Procedure Code and 
decreed the suit directing the ejectment 
of the defendants who have preferred this 
second appeal, tis 

Two questions have been argued by the 
learned Oounsel for the defendants-appel- 
lants in support of the appeal. Firstly, it 
is maintained, that O. XXIII, r.1(8) of 
the Civil Procedure Oade bars the suit as 
held by the Court of first instance. I am of 
opinion that this contention is untenable. | 
Order XXIII, r. 1 (3) of the Civil Proce- 
dure Oode, provides: “ Where the plaintiff 
withdraws from a gsuib...............:< serere 5 

-without the permission referred, to in sub- 
Te CA aee Sisbussleaee he shall be precluded 
from instituting any fresh suitin respect 
of such subject-matter........2....." If 

tseems tọ me that the subject-matter 


1926 All, 34, 
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of a suit for ejectment of a year 


to year tenant, with effect from acertain 


year is not the same as his ejectment with 
effect from a subsequent year. The right 
of the landlord in such acase is a recur- 
ring right and so longas the tenancy sub- 
sists he can Always maintain an action for 
ejectment. To hold that, because the land- 
lord once abandoned his attempt to eject 
his tenant by withdrawing his suit without 
obtaining permission to institute another 
suit, a subsequent suitis barred, is tant- 
amount to holding that a year to year tenant 
became a perpetual lessee in consequence 
of such withdrawal. Order XXIII, r. 1 
(3) can only bara second suit for eject- 
ment instituted after the withdrawal of 
the first without the necessary permission 
of the Court if the object of both suits is 
to eject the defendant with-effect from the 
same year. The learned District Judge has 
referred to a casa of this Court, namely, 
Kumari v. Adit Misir(l) deéided by Sulai- 
man, J., which supports the view taken by 
me in agreement with the learned District 
Judge. It is next contended that the learn- 
ed District Judge had no jurisdiction to 
hear the appeal preferred by the plaintiffs, 
as the- question of proprietary right arising 
in thecase had been abandoned by the 
raspondents previous to the hearing of the 
appeal onthe marits. This argumant has 
no. force. Section 177 of the Tenancy Act 
IL of 1901 provides that “an appeal shall 
lie to the District Judge from the decree 
of an Assistant Collector of the first class 
in any of the suits. esere in which a 
question of proprietary titlehas been in issue 
in the Court of first instance, and is a matter 
in issue in the appeal.” The forum of appeal 
is determined by the nature of the ques- 
tions which arise before the Oourt of first 
instance and. which are raised in the memo- 
randum of appeal, Ifa controversy relat- 
ing to proprietary right exisis at the time 
when: the appeal is filed, subssquent aban- 
donment of a.plea by the respondent before 


‘the District Judge, which makes it un- 


necessary for the question of proprietary 
right being decided does not deprive the 
District Judge of jurisdiction to, hear the 
appeal. It cannotbe disputed that the ap- 
peal did originally lieto the District Judge. 
The appellant who was the respondent 
before him could not ‘divest him of that 
jurisdiction by withdrawing. his objection 
as regards the plaintiffs’ proprietary right 
in the landin dispute so as to make the 


(1) 89 Ind, Cas, 379; D. R.6A. 198 Rev; A.L R. 
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Commissioner's Oourt the proper forum 
of appeal from that stage. For these rea- 
sons [hold that the learned District Judge 
had jurisdiction to hear the appeal’ which 
had been rightly preferred to him. 

In view of my findiugs on the two ques- 
tions raised in&ppeal it must fail and is 
dismissed with costs, 

A. Appeal dismissed. 


es 


ALLAHABAD HIGH COURT. 
Civit Reviston No. 117 oF L928. 
November 7, 1928. 

Present :—Mr. Justice Dalal. 
GOSWAMI KRISHNA KISHORE— 
PLAINTIFF—APPLICANT 
versus 
GOSWAMI BANWARI LAL AND orarrs 
—Derannants—Ovposire Paxtiss 
Arbitration—Proceeding with case after superseding 
award without giving time to parties to adduce evi- 

dence, impropriety of. 

It is not proper to pass an order during the 
pendency of an arbitration that, if the award is 
not received back on a certain date, the arbitration 
would bs superseded and the proceedings continued 
by Court. After superseding the award the parties 
should be given time and epportunity to present 
themselves in Court and to produce evidence 

Ganesh Prasad v. Damodardas (1), relied on. . 


Revision from an order of the Subor- 
dinate Judge, Muttra, dated the 21st of 
January, 1928, 

Mr. Gopi Nath Kunzru, for the Applicant. 

Mr. Ram Nama Prasad, for the Oppo- 
site Parties. 

JUDGMENT .—This is a case where 
rehearing ought to have been permitted. 
Issues in the ci3e were raferred to ar- 
bitratioa. While the arbitration. was:pend- 
ing the trial Couri orderad that if the 
award was not recaived back on a cer- 
tain date the arbitration would be super- 
seded and proceedings continued by Court, 
As observed by a Banch of two Judges 
in Ganesh Prasad v. Damoderdas (1) 
this was. an undesirable order. After 
superseding an award the parties should 
be given time and opportunity to present 
themselves in Court and to producs evi- 
denc3. This was not done in this case, 
As soor as the arbitration was super- 
seded the Court wanted to proceed with 
‘the case. The plaintiff was not present 
and the suit was promptly dismissed. He 
had engaged a Oounsel but naturally in 

(1) 16 Ind. Oas. 177; 10 A. L, J, 23, 
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was not in a position to proceed with 
_ the case, When it was uncertain whether 
the suit ‘would be tried on the date fixed 
for hearing or not it was too much to 
expect that the plaintiff would go to the 
‘expense of summoning his witnesses and 
having them ready. It is true that, as 
usually happens the plaintiff has told a 
lie and stated that he was ill on the 
date of hearing instead of explaining 
that he was. not prepared to undergo 
expense which may very likely be wast- 
ed in having witnesses ready on a date 
“ when possibly there may be no hearing. 
Just as in criminal cases so in civil cases 
confession is caused and injustice:done by 
parties firmly believing that only by telling 
lies redress could be had in Gourt. 

I set aside the orders of the two subor- 
dinate Courts and direct the trial 
Court to re-admit the suit at its original 
number and try it according to law. 

Oosts here and heretofore shall abide 
the” result, . 

A. Order set aside. 


ALLAHABAD HIGH COURT. 
Sasono Oivin APPBAL No, 1008 or 1926, 
November 6, 1928. . 
Present:—Mr. Justice Dalal, 
SHIB OHARAN—Derenpant— 
APPELLANT 
versus 
RAM SAHAI AND OTHERS— PLAINTIFEFS ` 
— RESPONDENTS, 
Provincial Small Cause Courts Act (IX of 1887), 
Seh.. II, Art. 18~—Suit-for. share of offerings at temple 
© «Jurisdiction of Small Cause Court, j 
. . A suit for. the recovery of a share of the offer- 
ings made.at a temple does not fall within the 
purview of Art. 13 of Sch. IT of the Provincial 
Small Oause Courts Act aod is not barred from 
the cognizance ofa Oourt of Small Causes. 
The said Article relates tò claims made against the 
person who is primarily liable to pay the cessés or 


dues. s 
Chintamani v. Mahima Dat (1) and Shiv Gir v, 


Khazan Gir (2), followed.. f 
Second appeal from a decree of the 
Additional Subordinate Judge, Buland- 
shahr, dated the 3rd of March, 1926. ; 
Mr. A. Sanyal, for the Appellant. 
Mr. Panna Lal, for thè Respondents, 
JUDGMENT,—On behalf of the 
| respondents Mr. Panna Lal has raised 
a preliminary objection that no second 


| _ BENGALI LAL v.fPANNA LAL, 
the absence of any witnesses the Counsel’ 


i 
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appeal ~ lies. This point, is- covered 
by authority of this Court ia his 
favour. There is a Bench ruling Chintamani 
v. Mahima Dat (1) There in a case similar to 
the present it was heldthat a second appeal 
would bə barred under the provisior: of 
s. 10? of the Oode of Civ Provedure 
The point at issue will be whether a suit 
for the recovery of ashare of offerings at 
atemple is one barred from the cognizance 
of the Court of Small Causes under Art. 
13 of Sch. ILof that Act or not. The 
present suit was of a value of Rs. 375 only. 
So it would lie in a Court of Small Gauses 
unless barred from such cognizance by 
any Article in the Second Schedule, This 
Oourt has consistently taken the view that 
a suit of that natureis not barred from the 
cognizinceofaOourtof Small Oauses. All 
therulingshavé been summarised in the case 
noted above. More recently in 1922 a Banch 
of two Judges of the Lahore High Court 
has pronounced a similar opinion in Shiv 
Gir v. Khazan Gir (2), It was held there 
that Art. 13 of the Sscond Schedule 
of the Provincial Small Cause Courts Act 
related to claims made against a person 
who is primarily liable to pay the cesses 
or dues. ; i 
_I dismiss this appeal but make no order 
as to costs. 


A. 

2 19 Ind. Cas. 628. 

in? “717 Ind, Oas, 561; 3 Lah. 369; A, I. R. 1922 Lah, - 
91. . ; . i 


Appeal dismissed. 


arrera 


ALLAHABAD HIGH COURT. 
Sgconp OUIviL ArpeaL No. 1472 or 1926. 
k November 8, 1928. 
Present:—Mr, Justice Niamatullah. 
BENGAL! LAL—DEFENDANT—APPELLANT 


versus 
Bohre PANNA LAL—PuaintTiF¥ 
— RESPONDENT. j 

Mortgage—Possession delivered for part of mort- 
gage amount—Balance to carry wnterest-—Redemption 
—Mortgagee's right to insist on payment of entire 
amount—Transfer of Property Act (IV of 1882), s. 60 
—Limitation—No limitation for pleas in defence. - 

There can be no limitation against a plea in 
defence. : 

It is not necessary in order to entitle’ a mort- 
gagee to enforce payment of the entire mort- 
gage-money before redemption, that there should be 
an express provision in the mortgage-deed to the 
effect that redemption cannot take place withoyt 
‘payment of the entire sum. 3 ote : 

Where a mortgage-deed for Rs. 150 contained a 
stipulation that the mortgagee was entitled -to pos- 
session in lieu of Rs. 100. and the remaining Rs. 50 
was to carry interest ata oertain rate and the mort, 
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gagor undertook to pay the entire amount in two 
years and in. default of payment the mortgagee was 
given the right to foreclose: 


Held, that the mortgagor was not entitled to 
redeem the’ properties on payment of Rs. 100 only, 
but was bound to pay Rs. 150 and interest. 


Setond Appeal from a decree of the 
Subordinate Judge, Mainpuri, dated the 
4th of August, 1926. 


Messrs. N. P, Asthana and Baleshwari 
Prasad, for the Appellant. 


Mr. G. Agarwala, for the Respondent. 

JUDGMENT.—The "plaintiff-respond- 
ent brought the suit out of which this 
second appeal has arisen for redemption of 


ashop mortgaged by him under a deed. 


dated the 6th August, 1881, on payment 
of Rs. 100 only. The defendant-mortgagee 
„claimed Rs. 666 incurred by him in repair- 
ing the mortgaged property. This latter 
sum may be left out of account as both the 
lower Courts found against tho mortgagee 
and held that he has failed to establish his 
allegation. As regards the amount of 
mortgage money, to which the defendant- 


mortgagee is entitled on redemption, the. 


stipulation contained in the mortgage-deed 
is that the mortgagee having advanced 


Rs. 150 was entitled to possession of the - 


mortgaged property in lieu of Rs. 100 
(baewaz mublig sua rupya dakhal de diya) 
and was further entitled to interest on the 
Temaining Rs. 50 at the rate of Rs, 2 per 
cent, per mensem. The mortgagor under- 
took to pay the entire mortgage money 
(mubligan mazkur) in two years and to 
obtain redemption and in case of default of 
paymentof Rs. 150 together with interest 
‘at the stipulated rate the mortgagee would 
be entitled toforeclose. The lower Ap- 
pellate Court has held that the mortgagor 
‘Is entitled to redeem on payment of only 
Rs, 100 in the absence ofa stipulation in 
‘the-deed making obligatory on him to pay 
the remaining Rs. 50 with interest. He is 
of opinion that the mortgagee's right to 


‘recover Rs, 50 with interest by foreclosure — 


is now barred by limitation, I am‘unable 
to agree with him on either of the two 
points. The second one may be shortly 
disposed of. There can be no limitation 
‘against a plea in defence, If, therefore, 
the mortgagee-defendant is otherwise entitl- 
“ed to insist on payment of the Rs. 50 in 
question and its interest, the Law of Limi- 
tation cannot affect his claim. On the 
question of the interpretation of the deed 
-I entertain no doubt as to what the inten- 
‘tion of the parties was. Thé usufruct of 
the mortgaged “property was considered 
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just enough for the interest on Rs. 100, and 
it was, therefore, agreed that that sum 


‘would carry no interest beyond the usu- 


fruct of the property. The remaining sum 
of Rs. 50 is agreed to carry interest as 
already stated, The property was hypothe- 
cated for the entire mortgage-money what- 
ever its amount may be. The mortgagor 
undertook to pay the whole amountin two 
years and to redeem theproperty, and if 
he failed to do so, the mortgagee could fore- 
close for satisfaction of every part of the 
mortgage-money. 

It is not necessary, for the defendant to 
enforce payment of the entire mortgage 
money before redemption, that there should 
be an express provision in the deed to the 
effect that redemption cannot take place 
without payment of Rs. 50 and interest. 
Section 60 of the Transfer of Property Act 
entitlesa mortgagor to redeem only ‘‘on 
payment, or tender at a proper time and 
place, of the {mortgage-money.” Section 58 
of the same Act defines mortgage-money 
as “the principal money and interest, of 
which payment is secured for the time 
being,” Therefore, if,as part of the mort- 
gage transaction payment of Rs. 50 and | 
interest thereon is secured on the mortgag- 
ed property, it is mortgage-money within 
the meaning of s. 60and must be paid on 
redemption. On construction of the deed 
Ihold that itis secured on.the mortgaged 
property which can be foreclosed in satis- 
faction thereof. In this view of the case 
Iam of opinion that the Court of first in- 
stance tooka correct view of the matter 
and rightly directed payment of the entire 
sum due under the mortgag e-deed. 

I, therefore, allow the appeal, discharge 
the decree passed by the lower Appellate 


. Court and restore that of the Court of firat 


instance. The plaintiff-respondent shall 


‘pay the costs of the defendant-appellant 
-in all the Courts, 


A Appeal allowed, . 


ALLAHABAD HIGH COURT. 
O1vit Revision No. 183 or 1928, 
. August 2, 1928. 

Present :-—Mr. Justice Dalal. 
PEAREY LAL-—PLAINTIFF—APPLIOANT 
versus 
SITA RAM—Derenpant—OpposiTe PARTY, 
Civil Procedure Code (Act V of 1908), ss. 17, 145-- 
Misappropriation by sapurddar—Separate suit, mains 
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tainability of—Proper remedy of decres-holder— 
Action in tort—Necessity of actual damage, 

Where a sapurddar who is put in charge of pro- 
perty attached in execution of a deeree misappro- 
priates it, the decree-holder cannot bring a sepa- 
rate suitagainst him, The proper remedy of the 
decree-holder is to take out execution against him. 


Tf the decree-holder wishes to pring a suit against 
ity as a sapur 


him in tort, independently of his liabili 
dar,he must make a case of actual loss apart from 
the mere fact of misappropriation. 


Revision from an-order . of the Judge 
of the Court of Small ,Causes, Ohandausi, 
dated the 6th of December, 1927. 

Mr, Shabd Saran, for the Applicant. 

JUDGMENT.—The respondent is not 
represented. Mr.Shabd Saran on behalf 
of the appellant has placed all the law 
available on the subject. The defendant 
was putin charge of attached property 
which it is said he misappropriated. The 
plaintiff thereupon brought the present suit 
on the ground that he was a decree-holder 
and had suffered loss by the defendant 
misappropriating the property. In my 
opinion the provisions of s, 145 of the Civil 
Procedure Code will bar sucha suit. When 
guy person hasbecome liableas surety for 
Tha restitution of any property. taken in 
execution of adecree the decree may be 
‘executed against him in thegmanner here- 
in provided for the execution of decrees, 
and such person shall for the purposes of 
appeal be deemed a party within the 
meaning of s. 47. The plaintiff, therefore, 
ought to have taken action against the 
defendant inthe execution department of 
the Court where he had obtained the decree 
and not brought a separate suit, | 

It was argued that the plaintiff had 
suffered damage and, therefore, he can bring 
thesuit-in tort. If this were granted, the 
plaintiff's plaint is not sufficient, The plaint 
paces the cause of action on the misappro- 
priation. It is not alleged therein that the 
decree has been incapable of execution or 
that the plaintiff would not be able to 
recover the balance ofthe decree from the 
judgment-debtor. If the plaintiff sued in- 
dependently of the liability of the defendant 
as asuparddar in a Oivil Court he ought to 
have made out a case of his suffering loss 
by the action of the defendant. He has not 
done so. I dismiss this application. 

A, Application dismissed. 

. 
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ALLAHABAD HIGH COURT. 
O:vin Revision No. 205 or 1928. > 
November 16, 1928. | 
Present:—Mr, Justice Sulaiman, 
BANSI RAM AND oTHers—PLaInriFrs— 
APPLIOANTS 
Versus b 7 
Tar B, N. W. RAILWAY COMPANY 
AND ANOTHER-— DEFENDANTS—. 3 
OPPOSITE PARTIES. 

Railways Act (IX of 1890), s. 72—Risk Note A— Lo, 
arising from the same’, meaning of—Shortage in 
weight—Liability of Company. 

The expression ‘loss arising from the same’ in the 
saving clause to Risk Note Form A means ‘loss 
arising from the condition in which goods are 
delivered, and shortage in weight being a condition 
in which goods are delivered is covered by the 
said clause. 


Revision from an orderof the Judge 
of the Court of Small Causes, Deoria, 
dated the 17th of April, 1928. 

Mr. A. P. Paniey, for the Applicants. 

Mr. B. Malik, for the Opposite Parties. 


JUDGMENT.—This is a revision from 
a decree: of the Court of Small Causes dis- 


missing the plaintiffs’ suit for damages :-. 


against the defendant Railway Company. 
A consignment consisting of three bundles 
of corrugated iron sheets was despatched 
from Oaleutta to Deoria. Its weight as 
noted at Calcutta was 8 maunds 4 seers, 
The consignment when weighed at its 
place of destination was found to be 2 
maunds 7 seers short in weight. The 
plaintiffs took delivery under protest. 

The Court below has dismissed the 
claim, holding that the plaintiffs have 
failedto prove wilful negligence of the 
defendant or misconduct of the servants of 
the defendant. 

The Risk Note which has to be consider- 
ed is inForm A, as recently amended. 
It is used when articles are tendered for 
carriage which are either already in bad 
condition or so defectively packed as to 
be liable to damage, leakage or wastage 
in transit. The consignor admitted that 
the goods were in such condition and 
agreed to held the Railway Company 
“harmless and free from all responsibility 
for the condition in which the aforesaid 
goods may be delivered to the consignee at 
destination and forany loss arising from 
the same except upon proof that such loss 
arose from misconduct on the part of the 
Railway Administration’s servants.” It is 
hot now open to the plaintiffs to urge 
that the consignment was neither in bad 
condition nor defectively packed. There 
is no doubt that the Railway Company 
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is not liable for the condition ia; which 
it was delivered or from any loss arising 
from the same except on proof of the mis- 
conduct of the Company's servants. 

The learned: Advocate for the applicants 
“has argued that the: burden was on the 
Railway Company tò prove that the. loss 
arose on account of leakage, damage or 
wastage in transit, His contention is that 
‘the -Oompany has failed to prove that the 
Shortage in weight was due to any such 


“cause, 


_ In my opinion the expression “loss aris- 
lag. from the same”. means, “loss arising 
from the condition in which the goods 
are delivered.” The urdu translation of 


this contract, though not conclusive, also 


supports the view that the word “same” 
réfers to the noun “‘condition.” It seems 
to me that a shortage in weight is a 
condition in which the goods are deliver- 
ed and is covered by the saving clause. 
When a bundle is insecurely packed any 
goods comprised in it may slip out 
and be lost on the way. There can be 
no necessary inference that it has been 
stolen, much less that it has been stolen 
by a servant of the Railway Oompany 
concerned. The question of wilful megli- 
gence did not really arise on the terms 
of the agreement; but that‘of misconduct 
on the part of the Company's servants did 
arise. The burden lay on.the’ plaintiffs to 
prove the ‘exception and the finding of 
the Court. below is that they have failed © 
to discharge that burden. There is no 
proof that the loss of ‘some of the sheets 
was .dué to ‘any misconduct on the part of 
the Railway servants. 

`- [accordingly dismiss the revision with 
costs,” z= . ‘i 


A, Revision, dismissed, | 


ALLAHABAD HIGH COURT. 
“Szoonp Olvit Avpear No. 1435 or 1926. 
November 8, 1928. 

Present :—Mr. Justice Niamatullah. 
GOPI RAM—Deranvant—APPELLaNT 

i versus 
DURJAN— PLAINTIFF — RESPONDENT, 

Exchange—Suit for recovery of property exchanged,. 
whether suit” for specific performance-~‘Hxecutory and 
‘executed’ contracts, distinction between—Transac- 
tion of exchange—Two separate deeds, whether neces- 
ary. . 
: fone to recover property the title to which has 
become vested in the plaintiff under a deed of 
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exchange executed by the defendant is not a suit 
for specific performance but .a syit for possession [p. 
754, col. 1.) a ` 

The common expression, ‘specific performance’ as 
applied to suits knowa by that name, pre supposes 
an executory as distinct from an executed agree- 
ment, something remaining to be done, suchas the 
execution of a deed or a conveyance, in order to 
put the parties in the position relative to each other 
in which by the preliminary agreement they were 
intended to be placed. [ibid ] 

Wolverhampton and Walsall Railway Co. v. London 
and North-West Railway Co. (1), referred to. 5 

There is nothing in law which makes it im- 
perative for parties entering into a transaction of 
exchange to execute two separate deeds. |p. 754, col, 


Second appeal from a decree of the 
Second Additional Subordinate Judge, 
Aligarh, dated the 15th of July, 1926. ` 

Mr, M. A. Aziz, for the Appellant, 

Mr. Panna Lal, forthe Respondents. `’ 


JUDGMENT. — Plaintiff-respondent 
brought the suit out of which this appeal 
has arisen for recovery of possession of the 
land in dispute on the allegation that by a 
deed of exchange, dated.7th January, 1124, 
defendant No. l transferred it to him in 


-lieu of certain other property and a sum 


of Rs. 25, and that the defendant No. 1 is 
wrongfully withholding possession of the 
same. The claim was resisted by the 
defendant No. l on the ground that the 
‘title of the plaintiff in the property given 


‘by him in exchange was defective in so 


far as defendants Nos. 2 and 3 are minor 


“members ofa joint Hindu family with the 


plaintiff and have an interest inthe property 
assigned by the plaiatiff, that the suit in 
its nature isone for specific performance 
ofcontract and the specific relief claimed 
by the plaintiff should be refused under 
the circumstances of the case, and that in 


` the absence of two formal deeds of transfer, 


one executed by the plaintiff and the 
other by defendant No. 1, title to the 
property to which the transaction of 
exchange relates, did not pass. Some of 
these pleas prevailed with the Oourt of the 
first instance where the plaintiff's suit was 
dismissed except as regards thesum of 
Rs. 25 paid by him to the defendant, which 
was ordered to be refunded. On appeal 
by the plaintiff the lower Appellate Court 
has decreed the suit. The defendant No. 1 
has pye.erred this second appeal, 

Tne learned Oounsel for defendant No. 1 
has reiterated his complaint, viz., thatthe 
title of plaintiff is defective as he cannot be 
considered to be the sole owner of the 
property transferred by him to the defend- 
ant No. l. It is not necessary to decide the 
question whether the plaintiff had authority 
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to transfer the property to defendant No. 1 
either because” he is the sole owner, or 
because the transaction was advantageous to 
the family, assuming in the latter case, 
that the property belonged not to the 
plaintiff exclusively but to the joint 
family of which he is amember. Defend- 
ants Nos. 2 and 3, the other members of 
the family are parties to the case, and the 
transaction of exchange or the plaintiff's 
right to transfer the property in which 
they are said to be interested, has not been 
challenged by them. I think the lower 
Appellate Court has taken a correct view of 
the matter in holding thatifthe defend- 
ant No.1 is hereafter deprived of the 
property which has been given to him in 
exchange by the plaintiff, he will then be 
entitled, under s.119 of the Transfer of 
Property Act, to compensation or to the 
return of the property in dispute transfer- 
red by him to the plaintiff. 


As regards the argument that the 
present suitis in the nature of a suit for 
specific performance, I think itis unten- 
able. The suit is for recovery of possession 
of a property, right to which became 
vested in the plaintiff on the completion of 
thé transaction of exchange. As was 
observed in Wolverhampton and Walsall 
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Railway Co (1): ‘There is a class of 
suits in this Oourt, known as suits for 
specific performance of executory agree- 
ments, which agreements are notintended 
between the parties to be the final instru- 
ments regulating their mutual relations 
under their contracts. We call” those 
executory contracts aa distinc’ from execut- 
ed contracts: and we call these contracts 
‘executed’, in which that has been already 
done which will finally determine and 
settle the relative positions of the parties, 
so that nothing else remains to be done 
for that particular purpose. The common 
expression, ‘specific performance,’ as applied 
to suits known by that name, presupposes 
an executory as distinct from an executed 
agreement, something remaining to be 
done, such as the execution of a deed ora 
conveyance, in order to put the parties in 
the position relative to each other in 
which by the preliminary agreement 
_ they were intended to be placed.” The 
. deed of exchange sued on by theplaintiff* 
is clearly an executed contract and nota 
merely executory one for which a suit 
for specific performance might have heen 


(1) (1874) 16 Hq. 433; 43 L.J, Oh, 131; 
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Ae aaa This plea must, therefore, 
ail, 

Lastly, it has been contended that there 
should have been mutual deeds of 
transfer executed by plaintiff and defend-. 
ant No. 1 to effect the exchange. There is 
nothing in law which makes it imperative 
for parties entering into a transaction of 
exchange to execute two separate deeds. The 
deed of exchange in question is not said to 
be on insufficient stamp or wanting in apt 
words by which titlecan be.conveyed from 
one to the other. It is duly registered. 
There is no reason why it should not operate 
as a deed of exchange. This ground of 
appeal must also fail. 

No other ground was urged in the argu- 
ments on behalf of the appellant and in 
view ofwhat has been stated above this 
appeal must fail and is dismissed with 
costs, 


A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
MisceLuankous Oase No. 658 or 1928. 
July 30, 1928. 

_ Present :—Mr. Justice: Sulaiman, 
Acting Chief Justice, Mr. Justice Mukerji 
and Mr. Justice King. 

In the matter of Mr GANESH SHANKAR 
VIDYARTH), EDITOR, PRINTER AND 
PuBLISHER OF Tur PARTAP NEWSPAPER 

OAWNPORE. l 


Contempt of Court—Comment in newspaper on 
pending criminal case calculated to prejudice public 
mind—Gross contempt. 

Anarticle ina newspaper which is calculated to 
prejudice the mind of the prosecution witnesses and 
the general public against the merits of a pending 
criminal prosecution amounts toa gross contempt of 
Court and is highly reprehensible. 


The Government Advocate (Mr. U.S, 
Bajpai), forthe Crown. 

Mr. K. D. Malaviya, for the Applicant. 

JUDGMENT.—Mr. Ganesh Shankar- 
Vidyarthi, Editor, Printer and Publisher 
of the Partap Newspaper, Cawnpore, has 
been called upon to show cause why he 
should not be punished for contempt of 
the Court of Mr. Mahendra Prasad, Magis- 
trate of Allahabad, committed on account 
of an article headed “ Naini Jail riot and 
Mr. Dublis”, which appeared in his paper 
on the 22nd of April, 1:28. The article in 
question was undoubtedly a most offensive 
article and the tong and language emi 
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accused was to makethe public believe that 
the accused persons had. been oppressed by 
the Jail Authorities and provoked into 
disobedience. The article contained a pas- 
Sage, ameng others, expressing the opinion 
of the editor that he “could unhesitating- 
ly say that Mr. Dablis (one of the accused) 
is by no means one of those young men 
who involve others in trouble by inciting 


them and try to save their own skin,” 
There was a further suggastion that pri- 


soner witnesses insidé the Jail were ina 
helpless position and. could be made to 
make any false statement ‘thatthe Jail 
Authorities wanted them to make because 
they had tobe submissive to them and 
_ before them they “ trembled likea cane." 
In our opinion, there can be no doubt that 
the article in question was calculated to 
influence the mind.of not only the prosecu- 
tion witnesses but also the general public, 
and was, therefore, highly prejudicial to a 
fair trial, though very likely no great harm 
has been actually done. Tne object of 
writing the article appears to have been to 
- prejudice the. public against the merits of 
the prosecution, The act amounted to a 
gross contempt of the Uourt of the Magis- 
trate, was highly reprehensible and cannot 
be overlooked. 
The accused, however, has admitted his 


guilt before us and tendered an uncondi- - 


tional apology throwing. himself on the 
mercy of the Oourt. Having taken all the 
circumstances into consideration, we have 
come to the conclusion that although we 
- must and do find the accused guilty ofthe 
` offence with which he is charged, we do 
not think that we should, in view of his 
apology, impose any punishment on him, 
We accordingly let him off with a warning, 
and we trust that he will take good care 
in future to respect the dignity of courts, 
and not commit any such offence again. 

We direct that he should pay the costs 
of these proceedings including Counsel's 
fee which we assess at Rs. 100. 

A. Accused warned, 
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ALLAHABAD HIGH COURT. 

MiISCELLANEOUS Crvit Oasa No. 619 oF 1928. 

August 6, £328. | 
Present :—Mr. Justice Sen and Mr. 
Justice Weir. 
NET RAM— APPLICANT 
VETSUS : : 
HAR GOVIND AND 0THERS—OPPOSITE— 
PawTIgs 

Agra Tenancy Act (IIT of 1926), s. 271, Expl. 2 
—Plea that defendant is not sub-tenant but zemindar in 
possession of kbudkasht, whether involves question of 
proprietary title. 

A plea by a defendant in possession that he is 
not the sub-tenant of the plaintiff but a zemindar 
in possession of the land as his khudkasht does snot 
involve a question of title of proprietary title’ 
within the meaning of s. 271, Expl. 2 of the Agra 
Tenancy Act. 


Reference made by the District Judge, 
Agra, under s. 267 ofthe Agra Tenancy 
Act, 1926. 

Mr. K. D, Malaviya, 
Parties. 

JUDGMENT.—This is a reference by 
the learned District Judge of Agra under 
s. 267 of the Agra Tenancy Act (HI of 1926). 

Har Govind and others instituted a svit 
against Net Ram alleging him to be the 
sub-tenant of a holding, bearing No. 1439 
and having an area of 16 biswas. Net 
Ram resisted the suit on the ground that 
he was not the sub-tenant of the plaintiff 
but he held the land as zemindar and the 
land in controversy was his khudkasht. 
This: plea was i1epelled by the Assistant 
Collector, who found that the land was uot 
the khudkasht of the defendant, and that 
the defendant was the sub-tenant of the 
plaintiff. He, therefore, granted the plain- 
tiff a decree for ejectment. Net Ram 
preferred an appeal to the learned Gommis- 
sioner of Agra Division, who returned the 
memorandum of appealfor presentation to 
the District Judge of Agra on the ground 
that the plea raised by the defendant 
involved a question of proprietary title 
and that the appeal lay to the District 
Judge and notto him. The District Judge 
of Agra entertains doubt about the pro- 
priety of the ruling of the Commissioner 
and is ofopinion that having regard tothe 
provisions of s, 271, Explanation 2 of the 
Agra Tenancy Act, the question involved 
in the ease is not one of proprietary title 
and the appeal, therefore, lay to the Gom- 
missioner and not to the District Judge, 
Section 271, Explanation Z provides: 
“A question of proprietary right? does not 
include the question whether the land in 
the actual possession of the proprietor 
thereof is held hy euch proprietor ashig 


for the Opposite 
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sir and khudkasht or as tenant or sub-tenant. 
Assuming. for the.sake of argument that 
the defendant isa ec-sharer in the mahal 
in which the plot No, 1439 issituate and 
that the land is actually under the cultiva- 
tion of the defendant, his plea that the 
plot is in actual possession in his capacity 
as a proprietor is clearly not a question of 
proprietary title within the meaning of 
Explanation 2. We are clearly of opinion 
that the view taken by the learned District 
Judge is correct, We answer the reference 
accordingly and direct thatthe memorandum 
of appeal be returned to the Commissioner 
for "disposal according to law. 


a. - Reference answered accordingly. 


ALLAHABAD HIGH COURT. 
Sroonp Civiu APPBAL No. 1639 oF 1926, 
November 26; 1928 

._ Present:—Mr. Justice Mukerji. 
OHHOTKAN KUTMI— DEFENDANT 
— Å PPELLANT 
“Yersus 
RAM DEO BAHU 4ND ANOTHER— 
Pra ntTirrs—R&sPonDENTS, 

Abadi—Tenant's right to build—Agra Tenane 
Act (II of 1901), 6. 4 (2)—‘Land’, meaning of. d 

‘Land situated in the abadi is not land within the 
meaning of s. 4 (2) of the Agra Tenancy Act.’ 

A tenant occupying land in the abadi is in the 
position-of a mere licensee in the absence of evidence 
toshow that he held under any higher right and has 
no right to erect a building thereon. 

Bhagwan Rai v. Jaddu Raj Rai (2), followed. 

Padarath Tewari v, Baz Singh (1), distinguished. 

Second appeal from a decree of the 
Subordinate Judge, Basti, dated the 12th of 
July, 1926. 

Messrs. A. P. Bagchi and Ram Anugrah 

- Narain Sinha, for the Appellant. 
Mr. Harnandan Prasad, for Mr. A. P. 
- Pandey, for the Respondents, 

JUDGMENT.—The respondents insti- 
tuted the suit out of which this appeal has 
arisen.against the appellant on the ground 
that they have erected a building on a piece 
of vacant land within the zemindari of the 
plaintifs and without iheir permission. 
The prayer was that the plaintiffsshould be 
restored to possession after demolition of the 
constructions. 

The defence, as usual in thesecases, was that 
the construction was very oldand the plaint- 
iffa were estopped from maintaining thesuit, 
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evidently on thé ground that the building 
was old. There is also a plea that the land 
was appurtenant to the holding. Both the 
Courts have decreed the suit. They have; 
however, found that the land, being in 
front of the defendant's house, waa used by 
him for agricultural purposes, e. g., tying 
of cattle and so forth. 

In this Court it has been contended that 
the land being a part of the holding the 
defendant was entitled to improve it by 
erecting buildings, as provided by cl. (12), 
sub-cl. (d), s..4 of the Agra Tenancy 
Act of 1901, 

Section. 4, cl. (12), sub-cl. (d) has no ap- 
plication whatsoever, for the simple reason 
that this land is situated in the abadi and 
is not ‘land’ within the meaning of s. 4 
(2) of the Act. . 

Then it has been contended that in view 
ofa ruling of a single Judge of this Court, 
namely, Padarath Tewari v, Baz Singh(1) 
the suit should have been dismissed, it 
being held that the defendant was entitled to 
erect abuilding. The Courts below have re- 
lied on the case of Bhagwan Rai v.Jaddu Raj 
Rai(2)In the earlier case of Padarath Tewari 
v. Baz Singh (1) the findings were that the 
land had been occupied by the tenant by hav- 
ing, on it, cattle troughs, sugar pressing mill 
and a shed for sugarcane juice and keeping 
cattle. On these findings it was held that 
the tenant could re-build the shed which 
they had there. It was notat alla case in 
which a land which was entirely vacant was 
built upon by the tenant who had previously 
no building thereon. 

The correct law seems to be what has been 
laid down in the case of Bhagwan Rai v. 
Jaddu Raj Rai (2). A tenant occupying land 
in the abadi is in the position ofa mere 
licensee unless he can show that he held 
under any particular lease, A license to 
use a particular piece of land in a particular 
way cannot be utilised to use the. land in 
a different way. A license to erecta 
permanent building cannot be revoked. If 
there had been a license given to the tenant 
to erect a permanent building on the 
land, the plaintiffs would not be in a 
position to ask for possession over the 
land. It does, therefore, make a material 
differerce between a licence to merely use 
a piece of vacant land and a license to 
build on the same. 

“On the findings of the Courts below, the 
pbuilding cannot be maintained. It is, how- 


(1) 29 Ind. Cas. 264. A 
(2) 88 Ind, Cas, 746; L, R, 6 A, 184 Rev; ALR 
1926 Al, 60, 
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ever, clear that the land should be restored 
to ths defendant's possession so that he 
might use the same in the way in which he 
was using it beforehe decided to erect a 
building of the same. The judgments of 
the Courts below, as also the decree of the 
Court of firat instance, do not show that 
possession was décreed to the plaintiffs. 
Tae point, however, is not very clearly 
brought out eitherin the judgments or in 
the decree. To remove the doubt, I direct 
that the following be inserted in the decree, 
“namely, “on the demolition of the buildings, 
the defendant would hold the land, to ba 
used as a vacant piece of land byhim for 
agricultural purposes.” 


“The appeal substantially fails and is: 


hereby dismissed, 
above, with costa, 
Ay Appeal dismissed. 


except -as indicated 


ALLAHABAD HIGH COURT. 
Szounp Orvit, ArreaL No. 1119 oF 1926. 
i November 19, 1928. 
Present:— Mr. Justice Mukerji. 
TRIPATHI ANAND NATH TEWARI 
AND OTHERS—DsFENDANTS—APPELLANTS 
versus 
JOKHU KURMI—PuaintirF— 
Re-PONDENT. 


Easements ‘Act (V of 1882), 3. 60—License—Denial 
of title of licensor, whether works forferture— Work 


of a permanent character’, meaning of—Mud houses- 


intended for permanent residence, nature af. 
Denial of title of the licensor does not operate to a 
forfeiture of the license, Lp. 758, col. 1.] 

Akbar Ali Khan v. Shah Muhammad (1), followed. 

Whether a‘work is a work of a permanent charac- 
ter within the meaning of s. 60 of the Easements 
Act is a quastion of fact. [ibid.] 

The words ‘of a permanent character’ are used in 
the said section to distinguish it from works which 
are of a temporary nature. [ibid.] i 
Nasir-ul-zaman Khan v. Azimullah (2), referred 

01 ` 

Where.a landlord pərmits a person who wants 
to settle on the land to erect a building which 

` is meant for residence. and permanent residence, the 
mere fact that it was built with mud would not 
make it a temporary building. [ibid.] 

S2cond appeal from a dėcree of the 
Subordinate Judge of Basti, dated the 15th 
of March, 1926. f 

Mr. Rama Kant Malaviya, for the Appel- 
lants. + ‘ | 

Mr. Shiva Prasad Sinha, for Mr. Ambica 
Prasad Dube, for the Respondent. 

“ JUDGMENT.—These are two connect- 

d` appeals and arise out of two: different 
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suits instituted by the appellantsin one case 
and the respondents in the other under 
the following circumstances: < 

The Original Suit No. 103 of 1925 was 
instituted on 2ad February, 1925, by Jokhu 
Kurmi andeut of this the Appeal No. 1119 
of Suit No. 345 of 1925 was in- 
stituted by the appellants in Second Appeal 
No. 1120 of 1926. Ths memorandum of 
appeal, however, is incorrectly drawn upand 
it describesthe appellants as the defendants, 
The learned Counsel for the appellants has 
bsen permitted to correct that memorandum 
of appeal. The office will accordingly 
correct the first page of the paper-book 
and also the entries in the register of 
appeals. : 5 

The plaintiff in the earlier suit Jokhu 
Kurmi brought his suit on certain allega- 
tions which were subsequently changed. His 
original allegation was that he was in pos- 


. session of a certain site and certain build- 


ings thereon, adversely to the defendants 
in the suit, who are the zemindars, namely, 
the Tripathis of the village. Subsequently, 
the Oourt permitted him to amend the 
plaint, and the position taken in the amend- 
ed plaint was that Jokhu Kurmi held the 
land under a license. Before this amend- 
ment was allowed by the Oourt the Tripa- 
this filed the Suit No. 345 of 1925 with the 
prayer that Jokhu Kurmi might be eject- 
ed, inasmuch as he had denied the title of 
the Tripathis. 

The two suits were tried together. The 
first Court held that the amendment had 
been properly allowed, that the plaintiff 
Jokhu was a licensee and his ancestor, 
under the license had executsd a work of 
a permanent character and was not liable 
to: be ejected, Some of the reliefs asked 
by Jokhu Kurmi were granted and others 
were refused. The suit of the Tripathis 
failed in its entirety and was dismissed. 

Three appeals were taken before the 
District Judge and were heard by a Subordi- 
nate Judge. “The learned Subordinate 
Judge dismissed all.the three appeals, He 
was of opinion that the amendment had 
been properly allowed to Jokhu Kurmi, 
that the Tripathis were not at all prejudiced 
by the amendment, inasmuch as they were 
given a fresh opportunity to file a written 
statement, that it was not proved, as 
alleged by the Tripathis, that Jokhu’s 
ancestors held the land under a service 
tenure, that the ancestor of Jokhu who 
built on the land was a licensee and that 
the licensee having erected a building ofa 
permanent character on the land in pur- 


158 


suance of the license was not liable to be 
ejected. . 2 

In the two appéals it-is contended that 
the amendment was improperly allowed 
by the Court of first instance, that having 
denied the zemindars'- title, Jokhu was 
liable to be ejected and that there is no 
clear finding as to the nature of the build- 
ing and that, therefore, the judgment was 
vitiated. $ 

_ As regards the amendment of the plaint, 
I agree with the Oourts below that it was 
open to the plaintiff to abandon the posi- 
tion that he had taken up, namely, that 
he ‘was the proprietor of the land. The 
position then taken up was really an 
potenable position and if, after the amend- 
ment, the defendants were not taken by 
surprise and were given an opportunity 
to file a fresh statement to contest the 
fresh allegations, there has been ‘no failure 
of justice. It is too late in the day to 
contend that the amendment should not have 
been allowed. 


- The denial of title does not operate to 
a forfeiture of a license. This was held in 
Akbar Ali Khan v. Shah Muhammad (1). 

“ Lastly, the question is whether the Courts 
below were wrong in holding that the 
work executed under the license was of a 
permanent character. Whether a work is 
a work ‘of permanent character is a ques- 
tion of fact. Section 60, cl. (6)came to be 
interpreted by this Court in the case of 
Nasir-u-Zaman Khan v. Azimullah (2), 
Aikman, J.,at page 743* decided that the 
words “of a permanent character" were 
used to distinguish it from work which 
was of a temporary nature. I entirely agree 
with this interpretation. ` The building 
which is erected for residential purposes 
and in which admittedly -at least two 
generations have lived can be regarded only 
as a building of a permanent character. A 
‘building erected on mere bamboo posts or 
wooden posts to afford a temporary shed, 
say, to cattle, would not be a- building of 
a permanent character. Where, therefore, 
a landlord permits a person who wants to 
settle on the land to erect a building which 
is meant for residence and permanent 
residence, the mere fact that it was built 
with mud would not make it a temporary 
building. It was -argued that a buildfng 
which costs only a few rupees would not 
be a building cf a permanent character, 
But most of the houses of residents in 


` (1) 40 Ind. Cas. 443; 39 A. 621; 15 A. L. J. 592. 
(2) 23 A. 141; 3 A. L. J. 765; A. W. N. (1908) 216. 


*Page of 2BA—[Ed., . 
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villages do not cost much and having 
regard to the general property of the resid- 
enis, nobody would expect that they would 
erect buildings ata considerable-cost. But 
the fact remains that these buildings, 
humble though they are, would be,occupied 
from generation to generation. Such build- 
ings must be regarded as buildings of a 
permanent character. 

The findings of the Court below are 
sufficiently clear and no fresh evidence as 
to the character of the building is neces- 
sary. A view of the plan attached to the 
plaint in the suit filed by Jokhu Kurmi 
will show that the building consists of at 
least three rooms and a courtyard surround- 
ed by those buildings, 

Tn the result both the appeals fail and 
they are hereby dismiesed with costs. 

A. . 
Appeals dismissed. ` 


ALLAHABAD HIGH COURT. 
Szconp Civin APPEAL No, 450 oF 1926. 
; July 4, 1928. 

Present:—Mr. Justice Niamatullah. 
MAHARAJ SINGH ano OTHERS— 
DEFENDANTS— APPELLANTS 

5 versus 
SRI RAJA SURYAPAL SINGH 
— PLAINTIFE— RESPONUENT, 

Res judicata—Ex parte decree for rent with interest 
—Right to interest, whether res judicata in subsequ- 
ent suit—Decree for interest as damages, effect of— 
Right to interest generally—Assignee of Government 
revanue—Right to interest on arrears—Civil Procedure 
Code (Act V of 1908), O. II, r. 2, scope of. 

Where a certain amount is claimed as revenue or 
rent for certain years with interest and is decreed 
ex parte in terms of the prayer, all the requirements 
of the rule of res judicata are not necessarily ful- 
filled in a subsequent contested suit in which the 
plaintiff's right to receive interest is specifically in 
question. Unless the finding in the previous suit 
expressly or by necessary implication decides the. 
question of a recurring right to receive interest as 
distinguished from a mere award.of the interest 
claimed forthe arrears in respect of the years then 
in suit, the previous decision cannot operate as 
res judicata so asto entitle the plaintiff to receive 
interest on arrears of revenue or rent accruing due 
subsequently though he is not, apart from res judicata, 
so entitled. [p. 759, col. 2: p. 760, col. 1..] 

Modhusudun Shaha Mundul v. Brae (3), Pitamber 


-Chowdhry v Rahmat Ali (4) and Vishnu Vasudev 


Juvekar v. Ramling Bhikling (5), followed. l 
Where interest is claimed and decreed if a suit 
as damages, the decision cannot have a greater- effect 
than to establish the plaintiffs right to such damages 
for -the default then in questiori.and will not operate 
as res judicata ina suit relating to a subsequent 


. 


1191. O. 1928 


default under different circumstances. [p. 760, col. 


| ‘Right to interest depends on contract, express or: 


oleate or on some rule of law allowing it. [p. 759, 

Gol, 2. . 

Quere.—Whether interest by way of damages can 
te awarded to an assignee of Government revenue. 
1014. 

A dng an “assignee of Government revenue to. 
the extent of 3 shares and B, of 4 shares ina patti. 
A and B mortgaged their shares to C. C instituted 
a suit first forthe recovery of A's share of revenua 
and then instituted a fresh suit for the recovery of 
B’s share: - 

Held, that the second suit was not barred by 
0. XI, r. 2, Civil Procedure Code., [ibid.] : 

Sacond appoal from a decree of the Dis- 


trict Judge, Agra, dated the 25th of 


“ November, 1925. 


Messrs. Panna Lal and Brajmohan Lal 
Dave, for the Appellants. 

Messrs. S. K. Dar and N. P. Asthana, for 
the Respondent. 


JUDGMENT. —This appeal has arisen 
outof a suit brought by the plaintiff-ap- 
pellant for recovery from the defendant 


-of the Goverament revanue of which the 


Pa is the assignee, The Oourt of 


ret instance (an Honorary Assistant Oollec-: 


tor) dismissed it as barred by the pro- 
visions of O. IL, r 2 of the Civil Procedure 
Code. The lower Appellate Court decreed 
the claim with interest disagreeing with 
the first Oourt as regards the plea of bar 
created by O. II, r. 2 of the Civil Procedure 
Code. The defendant has preferred this 
second appeal which raises two questions, 
viz, (1) whether the suit is barred by O. I, 
r. 2 of the Civil Procedure Oode as held 
by the Oourt of firstinstance and (2) 
whether the plaintiff-respondent is entitled 
to interest on arreara of revenue. 


It appears that the Government reve- 
nue of the village has been assigned to a 
class of persons who collect it from the 
landholders liable to pay the same. 
Manohar Lal is an assignee to the extent 
of eight shares in patti No. 6. Similarly 
Venkateshwar is entitled to four shares. 
Plaintiff is the mortgagee of both the afore- 
said persons and entitled in that capacity 
to ecnllect the revenue of ‘their respective 
shares. Plaintiff brought a suit for re- 
covery of revenue due ia respect of the 
four shares belonging to Venkateshwar 
aod subsequently brought the suit giving 
rise to the present appeal for recovery 
of. revenue due in respect of the eight 
shares, belonging to Manohar Lal. The view 
taken by the learned District Juage is so 
manifestly correct that 1 do not propose 
to deal. with the question at any length. 
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The plaintiff has a separate cause of ac- 
tion for each of the two suits, claiming. 
as he does under two different titles, re- 
liefa in respect of two distjact properties. 
If Manohar Lal and Venkateshwar had 
brought separate suits no question as to 
relinguishment under O. II, r. 2 of the 
Oivil Procefure Code could arise. It 
cannot likewise arise if their mortgagee 
who happens to be the same person brings 
such suits. This ground of appeal must, 
therefore, fail. z 
Oa the second question the appeal must 


succeed. Thé learned District Judge con- 


cedes that no interest is payable under 
8. 161, Tenancy Act II of 1901. The right 
to interest depends on contract, express 
or implied or on some rule, of law allow- 
ing it; Kalyan Das v. Maqbul Ahmad (1). 
Section 143, Land Revenue Act, declares that 
no interest is to be paid tothe Government 
on arrears ofrevenue. The assignee of the 
Government revenue is in no better posi- 
tion [see Chandi Prasad v. Maharaja 
Mahendra Singh (2).] It is a de- 
batable question whether interest by: 
way of damages can be awarded to an 
assignee of the Government revenue, It 
is not necessary to decide this question 
as it was not raised in thelower Oourt 
and I have not been asked to award in- 
terest as damages. The claim to interest 
is based on the ground that in a previ- 
ous suit between the parties relating to 
the eight shares in respect of which 
revenue is now claimed, interest had been 
claimed and an ex parte decree was 
passed. The liability of the defendant 
to pay interest is said tobe res judicata, 
The learned District Judge has upheld 
the plea of res judicitz and decreed 
interest. 

Wnhere an issue of law or fact is raised 
and decided ex parte it-is now settled law 
that the adjudication will operate as 
res judicita but wherea certain amount 
iz claimed as revenusor rent for certain 
years with interest and is decresd ex 
parte in terms of the prayar, all the re- 
quirements of the rule of res judicata are 
not necessarily fulfilled in a subsequent 
contested suit in which the plaintiff's 
right to receive interest is specifically 
in question. Unless the finding in the 
preyious suit expressly or by necessary 


(1) 46 Ind. Cas. 548; 40 A. 497; 22 0. W.N. 866; 16 
A. L. J. 693; 5 P.L. W. 159; 35 M. L. J. 169; 28 O. L. J 
181; 8 L. W, 179; (1918) M. W. N. 535; 24 M. L. T. 110; 
20 Bom. L. R. 864 (P_O.). . 

(2) 23 A. 5; A. W. N. (1900) 173 


; . 
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implication decides the question of are- 
curring right to receive interest as dis- 
tinguished from a mere award of the 
interest ,claimed for the arrears’ in res- 
pect of the years then in suit the pre- 


vious decision cannot operate as res judi- 
cata so as to entitle the plaintif to receive 


Interest-on arrears of revenue or rent, 
accruing due subsequently though he is 


not, apart from res judicata, so entitled. 
Jt is not ascertainablé from the pro- 
ceedings of the previous suit whether 


interest was claimed under some alleged | 


rule of law or as damages. If it was 
claimed as damages and the Oourt de- 
creed as such it can have no greater 
effect than to establish the plaintiff's right 
to interest by’ way of damages for the 
* default then in question. A subsequent 
default under different circumstances will 
not necessarily entitle the plaintiff to 
damages, 

A Full Bench of the Calcutta High 


Court had held in Modhusudun Shaha Mun- 


dul v. Brae (3) that “a mere statement of 
an alleged rate ofrent in a plaint in a 
rent suit in which an ex parte decree 
has been obtained is not a statement as 
to which it must be held that an issue 
within the meaning ofs. 13 of the Civil 
Procedure Oode was raised. between the 
parties, so that the defendant is con- 
cluded upon it by such decree. 

“Neither a recital in the decree of the 
rate of rent alleged by the plaintiff, nor 
a declaration in it as to the rate of rent. 
which the Oourt considers to have been 
proved, would operate in such a case so 
as to‘ make that matter a res judicata, 
assuming that no such declaration was 
asked for in the plaint as part of the 
substantive relief claimed, the defendant 
having a proper opportunity of meeting 
the case”. This has been consistently fol- 
lowed in that Court in numerous sub- 
sequent decisions. The Patna High Oourt 
has taken the same view. In Pitamber 
Chowdhry v. Rahmat Ali (4) it was held 
that: “a previous decree for cess does, not 
operate as res judicata inasmuch as a cess 
is a recurring charge.’ The case of 
Vishnu Vasudev Juvekar v. Ramling Bhik- 
ling (5) proceeds on the same principle. 
In some of the Oalcutta cases certain ob- 
servations have too broadly put the pro- 
position that an ex parte decree in respect 


(3) 16 0. 300. 

(4) 63 Ind. Cas, 138; 1 Pat. 218; 3 P. L. T, 282; (1929) 
Pat 167; A. L R. 1922 Pat. 303. 

(8) 26 B. 25; 3 Bom. L. R. 450, 
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of specified years can in no case operate ~ 


.a8 res judicata in a subsequent contested 


claim. It depends largely on the terms’ 
of the pleadings and the decisjon in the 
previous suit. If expressly or. by neces- 


sary ‘implication the plaintiff's recurring. 


right was affirmed or negative? so as to. 
make such recurring right a matter diréct- 

ly and substantially in issue the, decision, 
will operate as res judicata, even though. 
the causes of action in the two suits may’ 
be different. A plea in bar of légal (rights. 
should be’ given’ effect to only on, strict’ 
construction of the pleadings and the de-. 
cision in the previous suit. The previous 

ex parte. decree in, question in the 

case before me does not lead to the 

conclusion that the plaintiff's récur- 

ring right to receive interest was ex- 

pressly or by necessary implication’ 
directly and substantially in issue -or 

that it was finally heard and decided... 
The decree of the lower Appellate Oourt_ 
is modified so as to disallow the plaint- 

iff's claim to interest. It is maintained. 
in all other respects. Under the circum-. 

stances of the case parties are directed: 

to pay their own costs of this appeal; 


A, Decree modified, 


ALLAHABAD HIGH COURT. 
Exgcotion First Civit APrEaL No, 194 
oF 1926. ' 
November 16, 23, 1928, 
Present:—Mr. Justice Sulaiman.’ 
GANGA DIHAL .RAI—Dgosgs-HOLDER 
i —APPsLLaNT 
Lersus, 
RAM AUDH AND O1HBRS— JUDGMENT- 
DRETORS—RESPONDENTS, | 


`, Civil Procedure Code (Act V of 1908), O. XXI, r.2 


~—Adjustment of decree—Plea of adjustment in 
answer to application for execution—Denial of ad- 
justment by decree-holder—Competency of Court to 
record adjustment—Oral evidence of adjustment of 
decree, admissibility of—Hvidence Act (I of 1872), 
8. 92. : 4 

The adjustment ofa decree mey be recorded on 
the prayer made by the judgment-debtor in his ob- 
jections to an application for execution. |p. 761, col. 


Joti Prasad v Srichand (2), followed. h 
Baij Nath v. Panna Lal (1), treated as overruled. 
Where the decree-holder denies the adjustment of 
the decree, the Executing Court can enquire into the 
matter of adjustment and record the adjustment if 
itis proved. [p. 761, col. 2.] : 
Lachhmin Das v, Ram Nath (3), followed. ° 


ri 
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` `A decree is not an. ‘instrument' between the parties 
within the meaning of'8. 92 of the Evidence Act. [p. 
762,.col. L]. z 5 4 
Debendra Narain Sinha v, Sourindra Mohan Sinha 
(4), referred to: . 
Oral evidence to prove an adjustment of a decree . 
under which part of -the decree was paid and the 
“rest ‘agreed. n@t.to be executed against the judg- 
ment-debtor is not inadmissible in evidence. Libid.] 
- Laehhmin Das v: Ram Nath (3), not followed. 


Execution Firsf Appeal from a decree of 
the Subordinate Judge, Basti, dated the 
17th'`of- May, 1927. : 

“Mr. Sailá Nath Mukerji, for the Appellant. 

Mr. S. N. Verma, for the Respondents. 


JUDGMENT,.—This appeal arises out 
of certain execution proceedings which were 
objected to bythe judgment debtor. The 
appellant Ganga Dihal had obtained a decree 
for costs against Ram Audh and others 
jointly. Heapplied for execution of this 
decree principally against Ram Audh the 
judgment-debtor. The judgment-debtor filed 
an objection to the application for execution 
pleading that thé decree had been adjusted 
out-of Oourt, and in that very objection 
prayed thatthe payment.of the decree may 
be caused to be certified by the decree- 
holder, The Court below has held that the 
objection can be entertained and has found 
in favour of the objector and dismissed the 
application, | | a te I 

; The first: point raised before me is that 
the prayer for adjustment should have been 
. made before the application for execution was 
filed and that the payment ought to have 
been Certified and recorded ina separate 
proceeding previous to the execution appli- 
‘cation. Strong reliance is placed on the 
case of Baij Nath v. Panna Lal (1). In my 
opinion that case must now be taken to 
have been. overruled by the Full Bench’ 
case of Joti Prasad yv. Sri Chand (2). It 
seems tome that it isnot necessary that 
the application praying for the adjustment 
to. be recorded should be a document sepa- 
rate from the objections filed by the 
judgment-debtor.. 

The adjustment-was alleged to have been. 
made on the 28th of March, 1927, and the 
- prayer for the adjustment to be recorded 
was made on the gih of May, 1927, The 
judgment debtor's application was, there- 

. fore, within 90 days as required by. Art. 
174 of the Limitation Act and could be 
` entertained. 
* No doubt thealleged adjustment-was dis- . 


.(1) 83 Ind. Cas. 737; 46 A. 635; 22 A, L. J. 581; A. I 
Ri 1924 All. 706; L. R. 5 A. 348 Civ. 

(2) 112 Ind. Uas. 73; 26 A. L. J. 966; A, IR. 1928 
All. 629, | i o | 


GANGA DÌHAL RAT V. BAM AUDE. 


761 
puted by the decree holder. Butit is now 
clearly settled-that the Oourteven in case 
of such dispute can enquire into thé matter 
and record the adjustment if it ig proved, 
The expression the ‘decree-holder fails to 
show cause'ein O. XXI, r. 2, sub-cl, 
(2) obviously does not merely mean fails to 
appear but would include fails to satisfy 
the Court. Lachhmin Das v. Ram Nath (3) 
was also a case where the decree-holdér 
was denying the adjustment, and the Court 
assumed that ths matter could be en quired 
into. i 

Ram Audh's case was 
agreed that he and his brothers would 
execute a sale-deed of 2- pies share for Rs. £00 
and pay Rs. 3y0 in cash andin lieu of it 
the decree-holder would exempt them from 
the execution proceedings arising out of 
the joint decree which amounted to just 
over Rs 1,000. The decree-holder denied 
any such adjustment. The objector went into 
the witness- box and produced one of the two 
attesting witnesses tog receipt executed 
by the decres-holder and also another wit- 
ness. The Court below after hearing the 
evidence has come to the conclusion that 
the decree-holder's denial is untrue and 
that he must have be-n paid Rs, 300 as 
evidenced by the receipt. As the receipt 
has come out of the possession of the ob- 
jector and he is corroborated by the evidence 
of two witnesses I see no reason to take 
a different view ofthe evidence from what 
the Court below has done. Ram Audh 
further stated that the agreement was that 
on the receipt of the consideration of 
Rs. 500 the decree-holder would exempt 
his group from the execution proceedings. 
His two witnesses said that the agreement 
was that their property would be released. 
When one set of the j udgment-debtors took 
all the pains to execute a sale deed in favour 
of the decree-holder and also pay Rs. 300 
ia cash, the total amounting to half the dec- 
retal amount which was the extent of their 
liability, itis only natural to suppose 
that the understanding must have beén 
that they would bereleased from all further 
liability. The oral evidence on this point 
is positive and the Oourt below has believed 
it. I accordingly seeno reason to 


that the parties 


f ! Tecord 
a different finding. The contract between 
the perties was not reduced into the form 


of any document. The sale-deed and the 
recelpt were executed in pursuance of it, 


(8) 64 Ind, Oas. 990; 44 A. 258; 204. L. J. 65: ALL. 
R. 1922 AlL 13. ree 
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The learned Advocate for the appellant 
has urged thatoral evidence to prove an 
adjustment under which the judgment- 
debtors were to be released from all further 
Hability was inadmissible in evidence under 
s. 92 of the Indian Evidence Aet. He has re- 
lied on the case of Lachhmin Das vy iRam Nath 
(3). Piggott, J., did not express the view that 
s. 92 was-a bar to the proof of such an 
adjustment. His judgment was based on 
the finding that in that case there had io 
fact been no adjustment of the decree at 
all but that ‘there was merely an oral 
agreement to adjust the decree which 
agreement had not basen carried out. He 
came to the copclusion that in the execution 
proceedings the question of enforcing the 
specific performance of such an oral agree- 
mentdid not arise. On this point Walsh, 
J.,agreed with him, though he was inclined 


to regard the judgment-debtor's application: 


asin substance a suit for specific perform- 
ance.” No doubt he further expressed the 
view that the plea of adjustment amounted 
to setting up a new contract in substitution 
of the original decree and that such agree- 
ment could not be proved by verbal evi- 
dence in view of the provisions of s. 92. 
Being an opinion of a single Judge it is 
not absolutely binding upon me. With due 
respest, Iam unable to agree that s. ¥2 is 
any bar tothe proof of auch adjustment, 
That section refers to any contract, grant 
or other disposition of property as well as 
any matter required by law to be reduced 
to the form ofa document. But the words 
“ag between the parties to any such instru- 
ment” suggest that the section applies to 
dispositive documents between contracting 
parties. A decree isnot an “instrument” 
between parties in the sense in which that 
expression is used in this section. I, there- 
fore, do not think that a decree is covered 
by this section. It is also doubtful whether 
a proof of a subsequent adjustment of a 
decree can be said toamount to contradict- 
ing, varying, adding to or substracting 
from the terms of the decree. A subse- 
quent payment or adjustment of a decree is 
by no means a variation ofits terms. I am, 
therefore, unableto hold that oral evidence 
to prove a subsequent adjustment, under 
which part ofthe decree was paid and the 
rest agreed not to be executed agaisst the 
judgment-debtors, is inadmissible in evi- 
dence. 

I may mention that in many cases where 
the decree holder, on receipt of consideration, 
agreed to an adjustment and subsequently, 
denied the adjustment and did not certify it 
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to the Court, the judgment debtor's remedy 
to sue for damages for breach of the ‘con- 
tract has been well-recognised. In all such 
suits cral evidence to prove the adjustment 
has, of course, to be admitted. 

The result, therefore, is tha this appeal 
is dismissed with costs including in this ” 
Court-fees on the higher scale. 

[P. S.] Some days after the delivery of 
this judgment my attention was drawn toa 
Oaleuttacase Debendra Narain Sinha Vi 
Sourindra Mohan Sinha (4) where also the 
opinion was expressed that a decree is not 


covered by the section. 
A. Appeal dismsssed, 


(4) 24 Ind. Cas, 391. - 


ALLAHABAD HIGH COURT. 
Sgconp OiviL APPEaL Nos. 1024. 
To 10:7 or 1926. 
December 5, 1928. ‘3 
Present:—Mr. Justice Mukerji. 
MOHAMMAD ISHAQ AND OTHERB— 
DRERNDANTS— APPELLANTS 
Versus 
Babu BALMAKUND LAL AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. - , 

Civil Procedure Code (Act V of 1908), 8. 96, 
0. XVIII, r. 18—Agreement by parties that Court 
may decide case on local inspection and documentary ' 
evidence—Appeal from decision—Judgment based on 
local inspection alone, validity of—Duty of Judge to 
record facts on local inspection. 

Where the parties to the case agreed that if the 
Judge would inspect -the locality in dispute, they 
would not adduce oral evidence, and left it open. 
to the Court to decide the case on the documentary 
evidence and on the knowledge acquired by it on 
inspection : | 

Held, that the Court was not constituted an 
arbitrator and its decision was appealable. [p. 763, 
col. 2, 

Raghubir Saran Das v. Ram Das (1), followed. 

A decision based entirely on local inspection is 
bound to be unsatisfactory and should not be per- 
mitted except perhaps inexceptional cases. [abad] 

A Judge making a local inspection should record 
the facts noted and not merely his inferences or the ` 
result of his inspection. [ibid.] 

tecond appeal from a decree of the 
Additional Subordinate Judge, Gorakbpur, 
dated the 16th of February, 1926. 

Dr. Waliullah, for the Appellants. 

Mr. Haribans Sahai, for the Respondents, 


JUDGMENT.—This appeal No. 1024 


-and theconnected appeals, namely, Nos. 10299 


to 1027, arise out of four independent suits 
instituted by the-same parties, namely, the 
respondents.who were the plaintiffs in the 
Court of first instance, for similar reliefs. . 
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It appears that the plaintifs claimed to 
be the owners of a plot of land bearing 
No. 1065, containing some trees, Adjoining 
this plot of land and to the east of it are 
two plots which are recorded in the 
village. papers as graveyards. The 
plaintifis said that plot No. 1065 was 
not a ..graveyard but had been used, 
as such, at the occasions complained of, by 
the defendants in the four suits, without 
any right. The relief sought for was recovery 
of possession and injunction. 
` The defence was that the plot in question 
had been used from time immemorial as a 
graveyard and the plaintiffs had. no right 
to stop the defendants and other Muham- 
madans of the community from using it as 
such, . 

The plaintiffs adduced some doumentary 
evidence which shows that the plot No. 1065 
was recorded as the zemindar's grove, while 
the two adjoining plots, namely, Nos. 1064 
and 1089 were recorded as burial grounds. 
One witness was examined on commission 
but before other witnesses could be 
6xamined, the parties, through their 
Pleaders, agreed thatif the Munsif would 
inspect the placa, the parties would not 
adduce any oral evidence, leaving it open 
to the Oourt to decide the case on the 
documentary evidence and on the knowledge 
acquired by it, on inspection. 

The Munsif did inspect the place and 
from what he saw he came to the conclusion 
that the plot No: 1065 was an ancient grave- 
yard, notwithstanding the fact that the 
documents did not support this conclusion. 

Oa the defendants’ appeal to the lower 
Appellate Court, a preliminary plea was 
taken that no appeal lay. This objection 
was brushed aside and the appeals were 
heard on their merits. The learned Subordi- 
nate Judge, who heardthe appeals, had be- 
fore him theamin’s report, the amin having 
previously inspected the locality and made 
a report. The learned Judge on the strength 
of the amin's report and the documentary 
evidence discarded the opinion entertained 
by the Muasif‘as the result of his inspec- 
tion and decreed the suits. 
` In this Court two points have been urged, 
namely, no appeal lay to the lower 
Appellate Oourt and the lower Appellate 
Court had misread and misinterpreted the 
‘notes of local inspection made by the trial 
Oourt. 3 

‘As regards the first point, it has no force, 
The Munsif wasnotcoastituted an arbitrator. 
'All that was done was to shut out the oral 
evideace and to substitute for it the inspec- 
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tion that the Munsif might make of the 
locality. In a similar case I held that an 
appeal lay. SeeRaghubir Sardn Das v. Ram 
Das (1). I adhere to that opinion and hold 
that an appeal to the lower Appellate Court 
was competente 

Coming to the merits of the case, it 
seems to mə that the trial has heen very 
unsatisfactory. No doubt O. XVIII, r. 18 
of the Civil Procedure Gode permits the 
Judge to make a local inspection, The 
rule does not say what value is to be 
attached to the local inspection, but there 
is abundant authority which establishes , 
that a decision based entirely on local 
inspecion is bound to be unsatisfactory and 
should not be permitted except perhaps in 
exceptional cases: Vide (i) Kessowji Issur 
v. G.I. P. Ry. Co. (2), (it) Ahmed Sahib 
Shutari v. Magnesite Syndicate Ltd, (3), (iii) 
Rai Kishori Ghose v. Kumudini Kanta Ghose 
(4), (tv) Bharat Chandra Chakraverty v. 
Kiron Chandra (5), (v) Tirath Ram v. Muh- 
ammad Abdul Rahim Shah (6). 

An examination of the present case 
will show how unsatisfactory has been the 
result of the parties’ allowing the inspection 
of the Munsif to take the place of oral 
evidence. The Munsif, asthe result of his 
inspection found himself justified in 
overriding the documentary evidence and 
the report of the amin. Ths Subordinate 
Judge found the result of the Munsif's 
inspection insufficient to override the 
amin's inspection report and the records of 
the village The Munsif in his notes of 
inspection does not take the trouble of 
saying what he actually saw. He reectds 
onl, what might bə called the result of 
his inspection, the inferences drawn by him, 
and not the facts on which the inference is 
based. Butitis the facts that should have 
been put on the record and not the mere 
inferences. The Munsif’s notes are to be 
found at page 750 of the record of Suit 
No. 12 of 1925 of the Court of the Munsif, 
I would quote the two important paragraphs 
Nos. 3 and 4 from his notes to show how 
vague the record is. 

“3. Apart from the disputed graves, a 


(1) 85 Tnd. Cas. 608; L R.6 A.122 Oiv; ALR 
1925 All. 318. 

(2) 31.B.381;6 0. L. 5.5: 110, W. N. 721; 17 M. 
L.J 34% 44. L. 3.461; 9 Bom, L. R. 671; 2 M. L. T. 
435: 34 L A. 115 (P. O). 

(3) 29 Ind. Cas. 60; 39 M. 501; 2 L, W. 460; 17 M. L, 
T. 387; 28 M. L. J. 598. 

(4) 14 Ind. Cas. 377; 15 O. L J. 138. 

(5) 93 Ind. Cas. 914; A.L R. 1925 Oal 1069; 52 O. 


766. 
(6) 73 Ind, Oas. 616; A. I. R. 1923 Lah. 546, 
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very large number are scattered hither and 
. thither over the plot No. 1065”. 

-“4 The raised portions of these 
innumerable graves do not exist at present 
butthe planks with which they have been 
covered go toshow beyond slfadow of doubt 
that they are extremely old”. 

It will be noticed that the Munsif does 
not give the number of graves he observed. 
Tf he had been a witness in the case, he 
would surely have been questioned as to 
the number of graves he had observed. 
It will be again noticed that the learned 
*Munsif found that the mounds over the 
supposed graves had disappeared. It s0, 
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itis not clear what were the indications: 


from which the inference was drawn that 
there wasa grave at any particular spot, 
The Munsif does no doubt mention that he 


found certain planks which were presumably, 


ùsed to cover the graves; but he does not 
say whether the planks were observable on 
the surface of the land, how many they 
were and whéther they had been removed 
fo see whether there were any graves 
uaderneathor whether simply old pieces of 
planks had been brought and put on the 
spot, 
g am satisñed thatthe trial of the case 
has been extremely inconclusive. The 
lower Appellate Court ought not to have 
proceeded to decide the case without 
letting the parties adduce oral evidence on 
the point or without sending some person 
for local investigation with direction to 
note all the facts which were likely to 
influence the judgment of the Oourt one 
way or the other. Ri 

The result is that I set asida the decrees 
of the Courts below and remand.tho suits 
through the lower Appellate - Court to the 
Oourb of first instance for disposal accord- 
ing tolaw. Parties will be at liberty to 
adduce oral evidence. They shall not be 
pinned down to the statement they made 
about not producing any oral evidence, 
Tae costs here and hitherto will abide the 


result. 
A. h Case remanded. 
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ALLAHABAD HIGH COURT. 
URIMINAL Revision No. 891 or 1928, 
November 19, 1928, 

Present :—Mr. Justice Dalal. 
BANARSI DAS AND ANOTHER— ACOUSED— 

—APPLIOANTB ° . E 


Versus 
EMPEROR—Obpposit# Parry: 

Criminal Procedure Code (Act V of 1898), 3. 440— 
Trial of Indians with Huropean British subjects—~ 
Assumption of jurisdiction over Indians by discharg- 
ing Huropeans, legality of. 

The provisions of s. 446, Oriminal Procedure Code, 
are mandatory anda Magistrate, after once deciding 
that a case ought to be tried under the provisions of 
Chap. X XXIII of the Code, cannot assume jurisdiction 
over Indians by discharging the Huropean British 
subject. 

Criminal revision from an ordér of the 
District Magistrate, Oawnpore, dated the 
27th of September, 1928. 

Messrs. Sailanath Mukerji and Rama 
Kant Malaviya, for the Applicants. 

Tne Government Advocate, Mr. Uma 
Shankar Bajpai, for the Opposite Party. _ 

JUDGMENT.—Ano Indian, a Police 
constable was ‘complainant in this case and 
one of the accused was a European of the 
name of Mr. Marshall. In the first com- 
plaint Mr. Marshall was made the principal 
offender. On an application by him’ the 
Magistrate’ recorded ‘a finding -under 


8. 443 (1) of the Oode of Oriminal Procedure’ 


that the case was one whichought to be tried 
under the provisions of Ohap. XXXIIL 
Subsequently the Magistrate by an exceed- 
ingly summary order discharged Mr. Mar- 
shall on 18th September, and assumed 
jurisdiction himself to try the Indians who 
were prosecuted along with Mr. Marshall. 
Under s. 446 of the .Code of Oriminal 
Procedure where a Magistrate decides under 
8.443 that a case ought to be tried under the 
provisions of Ohap. XXXIII, and the case 
is a warrant case, the Magistrate enquir- 
ing into the case shall if he does not 
discharge the accused under s. 209 ors; 
253, commit the case for trial to the Court 
of Sessions whether the case is oris not 
exclusively triable by tbat Oourt. The 
provisions of that section are mandatory 
and a Magistrate after once deciding that 
he had no jurisdiction cannot assume juris- 
diction by discharging. the European Bri- 
tish subject. In the present case it is 
obvious to me that the discharge was made 
in order:to assume jurisdiction. Refes 
enfe is made in the order of discharge by 
the Magistrate to a first statement of 
Beni Singh. How statement of- a . witness 
made to the Police can be used in evidence, 
is not explained: Such a statement can be 
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utilized to -contradict the statement of 
Beni Singh. The Magistrate, however, has 
not proceeded to discuss how Beni Singh’s 
statement in“ Court is contradicted by an- 
other previous statement. There is nothing 
on thesreccrd to show that a copy of the 
previous statement was given to the de- 
fence in order to contradict Beni Singh. 
There was another complainant Lakhan 
Singh also and no referenca is made to 
his evidence charging Mr. Marshall with 
the crime. He definitely stated “The 
Babu and Sahib had asked them to bring 
us inside”. Another statement of Lakhan 
Singh is “ The Babu and Sahib asked Beni 
Singh ‘to take up his puttis and half- 
pants”. The order discharging Mr. Mar- 
shall is not before me for revision, but I 
- mention these fasts to indicate that the 
Magistrate has gone out cf his way to 
assume jurisdiction by discharging Mr. 
Marshall on insufficient grounds. I do not 
think that the wording of s. 446 permits 
of such an assumption of jurisdiction. The 
Magistrate is empowered only to hold an 
enquiry in this case and if he does not 
discharge, the Indian applicants, Benarsi 
Das, Ram Chandra, Sukh Lal, Hugal 
Kishore and Joti Swarup, heis bound to 
commit them to' the Court of Sessions and 
he is hereby directed io do so if he does 
not discharge them. 


“A, Order accordingly. 





ALLAHABAD HIGH COURT. 
Criminau.AvpgaL No. 757 or 1928. 
October 27, 1928. 

.  Present:~Mr. Justice Sulaiman. 
PREM NARAIN-—ACOUSEB— APPELLANT 
Versus 
EMPEROR—Opprosirx Party. 

“Penal Code (Act XLV of 1860), s. 866—Kidnapping 
—Honest belief that girl was over sixteen years— 
Previous illicit intercourse—Consent of girl—Offence, 

Honest belief on the part of the accused that the 
‘woman was over 16 years of age is no defence toa 
charge under s. 366, Penal Code. 

If the intention to kidnap a girl in order to 
seduce her to illicit intercourse is present, the fact 
that the accused had illicit intercourse with the girl 
before she was kidnapped is wholly immaterial, 

No question of consent arises with regard to the 
offence under s. 366 of the Penal Code. 

eCriminal appeal from an order of the 
Sessions Judge, Saharanpur, dated the 17th 
of July, 1928. 

JUDGMENT.—There can be no doubt 
as tothe facts of thiscase. The state- 

went of -Captain Tobit. alone fixes 
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the complicity of the accused. The evi- 
dence fully establishes that the accused 
brought over Musammat .Jugia and kept 
her in his quarters, alleging that she was 
his wife. f 

The medicaleevidence, coupled with the 
statement of the girl’s father, establishes 
thet she is under 16 years of age. There 
is no reason to suppcse that the accused 
believed that she was over 16. Even if 
he did, that would be no valid defence 
to the charge. If it nowturns out that 
she was under lö years of age, the 
accused, even if he honestly believed her, 
to be over 16, cannot protect himself as 
he must be deemed to have acted at his 
peril. j 

The learned Sessions Judge has quoted 
the opinion of a living commentator to 
the effect that where a man had had 
illicit connection with a girl before she 
was kidnapped it would not be said that 
he kidnapped her with intent to seduce 
her to illicit intercourse The learned 

Judge has rightly dissented from such a 
startling view. Illicit intercourse doés 
not cease to be one, merely because it is 
repeated. If the intention is to kidnap 
the girl in order toseduce her to illicit 
intercourse, the fact of previous intimacy 
with heris wholly immaterial. 

. The circumstances show that Musammat 
Jugia went over to live with the accused 
of her own free will, but no question of 
consent arises with regard to the offence 
under s. 366 of the Indian Penal Code,’ 

I, therefore, dismiss the appeal. ; 


A, Appeal dismissed. l 


ALLAHABAD HIGH COURT. 
Fisst Civin APPEAL No. 107 or 1925, 
November 15, 1928. 
Present:—Mr. Justice Sulaiman and 
Mr, Justice Kendall. 
AMARJIT UPADHIYA— DEFENDANT 
— APPELLANT 
versus 
AGU OHAUBE—PuantiFe— 
RESPONDENT. ; 

Hindu Law—Succession to stridhana—Daughter's 
‘daughters preferred to daughter's sons. 

Under the Mitakshara Law daughter's sons are not ` 
entitled to succeed to stridhana in the presence of 
daughter's daughters. 

Sheo Shanker 


Laly, Debi Sahai (1), distingu- 
ished, i A 
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First appeal from adecree of the Sub- 
ordinate Judge, Azamgarh, dated the 28th. 
of January 1925, 

Messrs, A. Sanyal, for the Appellani. 

Messrs. Iqbal Ahmad and N. Upadhiya, 
for the Respondent. 6 

JUDGMENT.—This is defendant's 
appeal arising out of a suit for recovery of 
possession. The plaintiff alleged that the 

property in dispute was the stridhan pro- 
perty of his maternal grand-mother, 
Musammat Mabadei alias Gomta and that 
on her death he became the sole heir to it. 
The defendant denied that the property 
was the stridhan property of Musammat 
Gomta and also denied that the 
plaintiff ‘was competent to bring 
the claim. There was, however, no 
specific assertion in the written statement 
that the plaintiff had sisters who would 
succeed to the stridhan estate, ifit were 
one, in preference to him. But at the 
trial the defendant was allowed to lead oral 
evidence to the effect that the plaintiff had 
two sisters who were alive. No protest 
was made on behalfof the plaintiff to the 
production of such evidence, and there 
was no cross-examination of the three 
witnesses who deposed to that effect on 
the point. The learned Subordinate Judge 
has decreed the claim without considering 
this part of the defendant's oral evidence. 

In appeal the point was raised before 
us that the plaintiff in the presence of 
his sisters had no locus standi to sue. 
We accepted the findings of the Court 
below that the plaintiff was the. daughter's 
son of Musammat Gomta and that the pro- 
perty in dispute was her stridhan property. 
We called upon the plaintiff to produce 
an affidavit in this Court stating whether 
or nothe had any sister alive. No such 
affidavit was produced. We, therefore, 
felt that the matter should be further in- 
quired into. We accordingly sent down 
three issues tothe Court below for find- 
ings,and gave the parties liberty to 
adduce fresh evidence. The findings re- 
turned are thatthe plaintiff has got sisters 
alive and that there is no evidence to show 
thattheir rights have in any way passed 
on to the present plaintiff. Thereis also 
a finding that the plaintiff's: mother, Musam- 
matResbma Kuar, had pre-deceased the 
plaintiff's grandmother, Musammat Gomta. 

Objections have been filed on behalf of 
the plaintiff tothe finding that he has 
sisters. The defendantin addition to his 
own deposition produced two fresh wit- 
nesses apart from the three witnesses wha 


r 
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had been examined before, all of whom 
stated that the plaintiff has two sisters; 
viz: Musammat Surta and Musammat Sheo- 
kalia who are alive and are married. The 
plaintiff's reply supported by one witness 
was that these ladies were his first tousins; 
Neither party thought fit to produce 
either of the two ladies. The learned Sub- 
ordinate Judge who heard ‘the whole evi- 
dence has come to theconclusion that the 
plaintiff's denial was false and that the de- 
fendant’s evidence is true. We see no 
reason totake a contrary view. We must, 
therefore, accept the finding that the plaint- 
iff has got sisters alive. 

Itis not disputed before us that the 
plaintiff's mother, Musammat Reshma Kuar, 
had predeceased her own mother. It follows 
that on the date when Musammat Gomta’ 
died she left properly which had been 
her stridhan property. Chapter II, s. 11, 
paras. 15 and 18 ofthe Mitakshara make it 
quite clear that to a stridhan estate 
daughters’ daughters have preference over - 
daughters’ sons. -= 

The learned Advocate for the respondent 
has relied on the case of Sheo Shankar ` 
Lal v. Debi Sahai (1). In that case daugh- 
ters’ sons were given preference over & 
daughter's daughter. That case, however, 
is clearly distinguishable. On the death 
of the female whose stridhan was in dis- 
pute, her daughter had first succeeded and 
it was a dispute between the. grandsons 
and the granddaughters of the stridhan. 
owner after the death of the daughter. 
Their Lordships of the Privy Oouncil 
held that property wbich a woman has 
taken by inheritance from a female is not 
her stridhan and that stridhan when once 
it has descended to a female ceases to be 
striahan. The sons got the property be- 
cause it had ceased to be stridhan in the 
hands of their mother. In the case before 
us the property never descended from one 
female to anvuther, and, therefore, did not 
cease to be stridhan. lt must accordingly 
go to the stridhan heirs of Musammat 
Gomta. Those heirs are her daughter's 
daughters in preference to her daughter's 
son. This view has been accepted in Madras 
in Subramanian Chettiv. Arunachellam 
Chetty (2) and the ground on which the 
Privy Council decision has been distingu- 
ished by the Madras High Court has 
been accepted by this Court in several 


(1) 25 A. 468; 7 O. W. N. 831; 5 Bom. L, R. 828; 
13 M. L. J. 330; 30 T. A, 202; 8 Say, P. O. J. 469 


(P. CO). 
(2) 28M.1 FB). 
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cases. In the presence of his sisters who 
are entitled to succeed to this property 
the plaiotif has no locus standi to sue. 
His sisters may sue hereafter. ; 

We acgordingly allow this appeal and 


‘setting aside the decree of the Oourt 


below dismiss the plairtiff's suit. In view 
of the fact that the point was not specially 
raised in the Oourt below at the. first 
stage, we direct that the parties should 
bear their own costs of both the Courts, 

A, Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp Orvit APPEAL No. 1178 or 1926. 
November 19, 1928. 

_ Present:—Mr. Justice Mukerji. 
GANGA DIN AND aNoTHBa—PLaInTIFFS 
—APPELLANTS 
versus 
PIYARE—DEFENDaNT— RESPONDENT. 

. Transfer of Property Act (IV of 1882), s. 6—-Trans- 
fer of right to mesne profits, validity of—Right to 
mesne profits, whether ‘mere right to sue’. 

A right to claim mesne profits is not a ‘mere right 
to gue’ within the meaning of s.6 of the Transfer 


` of Property Act and can be validly transferred. 


Kocharla Seetamma v. Pillala Venkataramanayya 
(1), dissented from. 

Venkatarama Aiyar v. Ramasami Aiyar (2), re- 
ferred to. - - : 

Second appeal from a decree of the 
District Judge, Shah Jahanpur, dated 
the 17th of April, 1926. 

Mr. Baleshwart Prasad, for the Appel- 
lants. 

JUDGMENT.—This appeal must be 
allowed. The plaintiffs are the appellants 
before this Court. They purchased certain 
zamindari rights and also mesne profits 
admittedly payable by the defendant No. 
1, tothe plaintiffs’ vendors, The suit out 
of which this appeal has arisen was brought 
for recovery of possession and mesne profits. 
The suit succeeded in the Court of first 
instance. Onoappeal the learned District 
Judge dismissed the suit, so far as it claim- 
éd mesne profits, on the ground that transfer 
‘of mesne profits was a transfer of a ‘mere 
right to sue’ and was, therefore, invalid in 
law, having regard to the provisions of s. 6 
of the Transfer of Property Act. 

: “With all respects to the learned Judgés 
who decided the case of Kecharla Seetamma 
v.Pillala Venkataramanayya (1)I am un- 


(1) 21 Ind. Oas. 387; 38M. 308; 14 M. L. T. 319; 25 
M. L, J. 410; (1913) M, W. N, 918, 
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able to hold that a right to claim mesne 
profits is a ‘mere righttgsue’ within the 
meaning of s. 6 ofthe Transfer of Property 
Act. I may point out that in the Madras 
High Court itself the soundness of this 
decision hds been doubted in Venkata- 
rama Aiyar v. Ramasami Atyar (2), 

Mesne profits has been defined in the 
Civil Procedure Code as “those profits 
which the person in wrongful possession of 
such property actually received or might 
with ordinary diligence have received 
therefrom, together with interest on such 
profits’. A person who is entitled toa 
property in the possession of a trespasser 
is entitled not only to the pyoperty but to 
the profits of which he has been improper-o 
ly deprived. The profits rightfully belong 
to the owner of the land andit is not ac- 
curate to say thatthe profits are payable 
merely by way of damages. 

I allow the appeal, set aside the decree of 
the Court below and restore the decree of 
the Court of first instance, The appellants 
will have their costsin this Oourt and in 
the Court below. 

Appeal allowed, 


A. 
(2) 62 Ind. Oas. 305; 44 M. 539; 40M. L. J. 204; 13 
L. W. 199; (1921) M. W. N. 137; 29 M. L. T. 92, 





ALLAHABAD HIGH COURT, 
Oivit Reviston No, 222 or 1928, 
November 26, 1928. 

Present :—Mr. Justice Salaiman, 
KALI PRASAD TE WARI—Deranpgnt— 
APPLICANT 
versus 
PARMESHWAR PRASAD MARWARI 
— PLAINTIFE—OPPOSITE PARTY, 

Limitation Act (IX of 1908), s. 5, Sch. I, Art. 168 
—Civil Procedure Code (Act Y of i908), O.IX, r, 4 
~-Application for restoration of suit dismissed for 
poe aa of process fee—Limitation—Hztension 
of time. 

Section 5of the Limitation Act is not applicable 
toan application under O.1X, r.4, Civil Procedure 
Oode, for restoration ofa suit dismissed for non- 
payment of process fee. 

Ma Naw Naw v, Somasundram Chetty (1), applied, 

Civil revision from an order of the Judge 
of the Court of Small Causes, Gorakhpur, 
dated the 13th of April, 1978. 

My. Sri Narain Sahay, for the Appli- 


cant. 


JUDGMENT .—This is a defendant's 
application in revision from a decree of the 
Court of Small Causes. The suit had been 
adjourned on several occasions on account 
of the non-payment of process-fee by the 
plaintif. On the 7thof December, 1997 
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the Court dismissed the suit for the plaint- 
iff's default of the payment of the process- 
fees, The expression used by the learned 
Judge was ‘thrown out for plaintifi's de- 
fault’. On the 13th of February, 1928, the 
plaintiff applied under O, IX, r. 4 of the 
Oode of Civil Procedure for the setting 
aside of the dismissal. The report of the 
office also indicated that the suit had b en 
dismissed on account of the non-payment 
of the process-fee. On the 24th of Febru- 
ary, 1928, the suit was restored to its origi- 
nal number on the file and on that date 
the process fee was paid by the plaintiff. 
Although the language used by the Judge 
of Small Oauge Court was not explicit, there 
is no doubt that the suit was dismissed on 
account ofthe non-payment of the process- 
fee, The plaintiff himself treated the dis- 
missal as such because he applied under 
O. 1X, r. 4. The application for restoration 
of the case was filed more than 30 days 
after the date of the dismissal, and was 
beyond time under Art. 163 of the Limita- 
tion Act. ; 

The only point that remains for con- 
sideration is whether the time could be ex- 
tended by the Court under s. 5 of the 
Limitation Act. That section does notap- 
ply to all applications but only to those 
that are expressly provided for therein. It 
applies to an application for a review of 
judgment orfor leave to appeal or any 
other application to which this section may 
be made applicable by or under any enact- 
ment for the time being in force. The ap- 
plication in question was made under, O. 
IX, T.4,and there is no express provision 
in that order which makes s. 5 applicable 
- to such applications, as for instance is to be 
found in O. XXII, r. 9, sub-cl, (3). 

1 must, therefore, hold that the Court 
had no jurisdiction to extend the period of 
30 days which had expired, A somewhat 
similar view has been expressed by the 
Rangoon High Oourtin Ma Naw Naw v, 
Somasundram Chetty (1) with regard to 
applications under O. IX, r., 13 of the 
Code of Civil Procedure which are governed 
by Art. 164. 

I accordingly allow this revision and 
setting aside the decree of the Court below 
dismiss the plaintiff's suit with costs, 

A. Petition allofed. 
(1) 85 Ind, Cas. 324; 2 R. 655; A. LR. 1925 Rang. 
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ALLAHABAD HIGH COURT.. 
OximinaL Revision No. 370 or 1928, 
May 29, 1928 . 
Present :—Mr, Justice Boys and 
Mr. Justice Kendall, 4 . 
DEBI SINGH—ComPLaiNaNT—AFPLIOANT 

Versus x 

RAMOHARAN SINGH—Acousgp 


— OPPosITE Party, : 
Criminal Procedure Code (Act V of 1898), s. 489— 
Enhancement of sentence on private complainant's 


motion, 
Though a Court will naturally be loath to enhane 

sentence on the motion of a private complainant 

has undoubtedly power to do so in extreme cases. 


Oriminal revision from an orderof the Ses- 
sions|J udge, Agra, datedthe 17th March 1928. 

Mr. Sailanath Mukerjee, for the Appli- 
cant. 

Mr. K. O. Carleton, for the Opposite- 
Party. 

ORDER.—This is an application by a 
complainant in a criminal case asking for 
an enhancement of the sentence of an 
accused person who was convicted and 
whose conviction was upheld in the Appel- 
late Court.’ The Appellate Court has 
pointed out that no fine has been inflicted, 
with the result that the complainant could 
get no compensation, and was apparently 
also of opinion that the sentence of imprison- 
ment was inadequate. On the face of it, it 
appears one of those disgraceful agency 
swindles ofconfidence-trick type which are 
so common in this country. That béing 
prima facie the case wethink thatthe sen- 
tenceis wholly inadequate, and moreover 
that a heavy sentence of fine might well 
have been inflicted and the complainant 
given some liberal compensation therefrom. 
There is at this stage no longer any ques- 
tion of any argument being possible thatit 
was 4 civil matter. It has been tried out 
in both the lower Courts and it has been 
found that the accused did commita crime. 
Let notice issue to Ram Charan Singh to 
show cause why his sentence should notbe 
enhanced. We might add that the learned 
Judge who referred this case to this Oourti 
appears to have had same doubt as to whe- 
ther the Court could take cognizance of the 
matter on the application of a private 
complainant. We have absolutely no doubt 
upon the poiat. The Court will naturally 
be loath to act on the motion of a private 
complainant but in extreme cases—and wee 
‘hold this to be one of them—the Gourt has 
indubitably power to act. 

A, Petition allowed, 


ah 


Wi 
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LAHORE HIGH COURT. 
First Orvin Appeat. No. 910 or 1927. 
March 30, 1928. 

Present +—Mr. Justice Tek Chand and 
Mr, Justice Bhide. 
»GURDPIAL SINGH—Puaintirr— 

- APPELLANT 

i versus 
Taz. OENTRAL BOARD, LOOAL 
COMMITTEE, SRI DARBAR SABIB, 


AMRITSAR—DeErenpanr— RESPONDENT, 

Sikh Gurdwaras Act (VIII of 1925), s. 6—Past office 
holder, death of - Presumptive successor not allowed 
to succeed—Compensation—“Presumptive successor,” 
meaning of —Custom of succession set up by applicant 
—Tribunal’s duty to enquire into custom—Inter- 
pretation. of - Siatutes—Omissions by  Legislature— 
Court's duty in interpretation—Reference to proceed- 
ings in Council, permissibility of. 


There is nothing in the Sikh Gurdwaras Act to 
support the view that in determining whether a 
claimant to compensation under s. 6 of the Act is 
the presumptive successor to a hereditary office 
holder, the Tribunal is not expected to make an 
enquiry into a special ‘custom under which he claims 
to succeed. On the other hand, if such a 
custom is set up by one party and denied by the other, 
it is the duty of the Tribunal to enquire into. its 
existence and validity and record its findings thereon. 
[p. 770, col, 2.] , 


The term “presumptive successor” in the Sikh 
Gurdwaras Act has been given a peculiar meaning 
and the mere fact that succession had actually 
opened out-before the application was made by the 
applicant does not deprive him of his right to apply 


A H compensation under s. 6 ofthe Act. [p. 771, col. 


To entitle a claimant to compensation under s. 6 
of the Act an applicant is not only required to 
prove that he is a ‘‘presumptive successor” of a 
‘hereditary past office holder’ but he must also 
prove that the office holder of whom he is the 
presumptive successor had been unlawfully removed 
and that he has suffered and will suffer pecuniary loss 
in consequence of the Gurdwara having been 
declared to be a Sikh Gurdwara. Therefore, where 
the past office holder is not unlawfully removed 
from the office but dies and his presumptive 
successor ig not allowed to succeed him by the 
Shiromani Gurdwara Prabandhak Committee, the.suc- 


- cessor is not entitled to any compensation under s. 6 
~ of the Act. [ibid.] 


It isnot competent tothe Court to aid the Legis- 
lature’s defective phrasing of an Act or add and 
amend, and, by construction, make up the deficiencies 
which are left there. Whether the omission flowed 
from forgetfulness of the draftsman or was. in- 
tentional is no concern of the Courts. [p. 772, col. 


li- ; 
Crawford v. Spooner (2), followed. 


In interpreting an enactment it is not permissible 
to refer to debates inthe Oouncil or the report of 
the Select Committee. [ibid ] 5 

Attorney-General v. West Riding of Yorkshire 
County” Council (3), followed. i . 


First appeal from a decree of the 
Gurdawaras Tribunal, Lahore, (consisting 
of Mr. Justice Coldstream, Sardar Kharak 
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Singh and R.B. Munna Lal), dated the 17th 
January, 1927. 

Sardar Nihal Singh, for éhe Appellant. 

Messrs. Man Singh and’ Bhagat Singh, for 
the Respondents. f 

JUDGMENT. 

Tek Chånd, J.—0On the 23rd of July, 
1926, the appellant Gurdial Singh present- 
ed to the Local Government through the 
Secretary, Transferred Departments, a peti- 
tion claiming compensation under ‘s, 6° of 
the Sikh Gurdwaras Act. In the petition 
it was alleged that the office of Granthi 
of the Sri Darbar Sahib (Golden Temple) 
at Amritsar had been held by hereditary 
right by members of the applicant's family 
for several generations, suecession being 
governed’ by a special custom according 
to which the office descended on the eldest 
adult male member of the family living at 
‘the time. It was stated that the last 
holder of the office was the applicant's 
elder brother Bhai Gurbachan Singh, who 
died in May, 1923, leaving him surviving 
two minor sons and a younger brother 
(applicant). As the applicant was at the 
time the only adult male member in the 
family he was. the ‘legal heir’ to the gaddi. 
But the Shiromani Gurdwara Prabandhak 
Committee, which had taken over the 
management of the Sri Darbar Sahib, ap- 
pointed an outsider to the office and in- 
stalled him asthe Granthi in derogation 
of the old custom and the claims of the 
applicant. He, therefore, claimed to bethe 
“presumptive successor ° toa ‘‘ past here- 
ditary office holder ” and as such applied 
for compensation under s. 6 of tha Act, 

This application wasin due course for- 
warded to the Sikh Gurdwaras Tribunal 
for disposal in accordance with the pro- 
visions of the Act. The Tribunal after 
examining the applicant has dismissed the 
application inlimine. One of the members 
Rai Bahadur Munna Lal was of opinion 
that theapplicant had no locus standi to 
apply under s. 6, inasmuch as (7) he claimed 
to succeed to his deceased elder brother 
under a special custom ‘into which this 
Tribunal is not expected by law to make 
an enquiry,” and (iz) on hisown showing, 
the applicant was neither an '“ office-holder” 
nor.a “ presumptive successor”. The 
other member, Sardar Kharak Singh agreed 
in dismissing the application, andin doing 
so thus expressed himself :—“ He (appli- 
cant) is neither presumptive successor 
as the succession has actually opened out 
in the year 1923, when his brother died 
and he is actual successor, nor heis an- 


_ tradictory statements on the point. 
- however, 
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in the public worship or in the manage- 
ment of ritualą of cerémdniea observed 
therein”.» The Président, - Coldstream, J., 
was “ not satisfied beyond any reasonable 
doubt that the intention of.s. 6 was to 
exclude a’ presumptive sucéessor whose 
predecessor was not removed from, but 
died in an office’. He, however, did not 
think it necessary to pursue the matter 
further asthe case was “decided by the 
orders ofhis colleagues.” The application 
was accordingly dismissed, and against 
the order of dismissal Gurdial Singh has 
preferred an appeal to this Court. 

It may be mentioned at the outset, ‘that 
as ‘in the application it was not specifical- 
ly stated that the Shiromani Gurdwara 
Prabandhak Committee had ‘unlaw- 
fully removed’ the last office-holder, the 
Tribunal examined the applicant on the 
17th of January, 1927, when he made con- 
He, 
ultimately admitted that Gur- 
bachan Singh had not been unlawfully 
removed from his office but had continued 
to hold it till he died in 1923, and that 
after Gurbachan Singh's death, but before 
the applicant could get himself installed 
on the gaddi the Shiromani. Gurdwara 
Prabandhak Committee intervend and 
prevented him from succeeding to the 
office, This position has been adhered to 
before us by the applicant's learned Coun- 
sel, who has conceded that in this case 
there has been nounlawful removal of an 
“ office-holder”, but that what has really 
happened i is that the Shiromani Gurdwara 
Prabaéndhak Committee has  unlaw- 
fully prevented the rightful heir from 
succeeding to a “hereditary office” after the 
death of the last incumbent, 

. On appeal three points have been argued 
before us by Mr. Nihal Singh. It has been 
contended :— 

(a) that it is incorrect to kold that in 
order to determine the applicant's right to 
succeed by hereditary right to his brother 
in the office of Granthi, the Tribunal is 
not “expected by‘law” to make an enquiry 
into the alleged custom by which he claims 
to succeed ; 

(6) that the majority of the Tribunal are 
in error in rejecting the application on 
the ground that on his own showing’ the 
applicantis not a “ presumptive successor” 
toa “past hereditary office-holder” ; and 

(c) that the view which the learned Presi- 
dent was inclined to take that under s. 6 


compensation can be claimed by a ‘presum- 
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ptive successor” whose predecessor wag not 
removed from, but he died in office, was 
correct. He has accordingly argued that 
the application ought not to have been dis- 
missed without enquiry into the allegations 
of fact made by the applicant. 

After hearing Counsel for the respondent 
at length lam of opinion that contentions 
(a) and (b) are well-founded ‘and must 
prevail. I can find nothing in the Sikh 
Gurdwaras Act or in any other Statute to 
support the .view that in determining 
whether a claimant to compensation under 


8. 6 is the: presumptive successor to a 


hereditary office-holder the Tribunal is not 
“expected by law” to make an enquiry 
into a special custom under which he 
claims to succeed. On the other hand, it 
seems to me that if such a custom is set 
up by one party and denied by the other, 
it is the duty of the Tribunal to enquire 
into its existence’ and validity and record 
its findings thereon. In clause (4) (iv) of s, 2 
of the Act ‘ ‘hereditary office” and “heredit= 
ary office-holder,” are defined as follows: 

‘ “Hereditary office’ means an office the 


‘succession to which before the first day of 


January 1920 devolved, according to 
hereditary right or by- nomination by the 
office-holder for the time being, and 
hereditary office-holder means the holder 
of a hereditary office”. 

Ta this clause the swords “devolved-ae: 7 
cording to hereditary right’? have not been 
assigned any special meaningand must, there- 
fore, be interpreted literally as signifying 
“descended and capable of descending by 
inheritance from an ancestor to an heir.at- 
law”. It will be seen that the section does 
not prescribe any ` particular rule of 
inheritance and it is a matter for determina- 
tion in each case as to what the prevailing 
rule of descent is. To take a few examples, 
in some Gurdwaras the-rule of primogeni- 
ture may be recognieed; in others succes- 
sion may be according to the personal law. 
To some offices females may be eligible to 
succeed, while they may be excluded from 
others. In some shrines minority might be a 
bar to succession, the adult male member’ 
of the family being preferred as the 
fittest person. to perform the. religious 
duties pertaining to the office; in others, 
the minor heir may be permitted to 
succeed and have tke . duties performed” 
through a duly qualified sarbrah. In all, 
such cases succession devolves by here- 
ditary right, though the mode of hereditaty 
descent is different in each case. The: 


Legislature has purposely refrained from 
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prescribing a particular mode of descent, 
the only limitation which it has laid down 
being that the person who held the office 
on the lat January, 1920, should not have 


- been the first incumbent of the office, but ` 


“should have succeeded to the office “by 
. heréditarf right or by nomination by the 
` holder for the time being.” It is, therefore, 
clear that in cases in which a spacial custom 
regulating the rule of succession to an 
‘office’ is set up by the claimant and it is 
alleged that succession had devolved accord- 
. Ing to that custom on the person who 
‘held it on the Ist January, 1920, and the 

opposite party denies.the existence of such 

custom, the Tribunal is bound to frame an 

issue on the point and try it in the ordinary 
_ way. 

Coming now to point (b), there can be no 
doubt thatif the allegations of fact made 
by the appellant are established, he being 
ex hypothesi the next in succession to 
Gurbachan Singh, would certainly be a 
“presumptive successor” to a “past here- 
ditary office-holder"’ as defined in the Act. 
The question has been recently discussed at 
length in Dial Singh v. Gurdwara Sri Akal 
Takht Amritsar (\)decided on the 29th Feb- 
raary, 1928, in which case also the same view 
had been taken by the majority of the 
Tribunal, but which was dissented from 
by this- Bench. As pointed out in that 
judgment “presumptive successor” has 
been given a peculiar meaning in the Act 
(vide cl. 7 of s. 2) and the mere fact 
that succession had actually opened out 
before the application was made by the 
applicant does not deprive him of his 
right to apply for compensation under 8 6. 

The decision of the majority of the Tri- 
bunal is,therefore, erroneous on the grounds 
on which it proceeds, but I do not think 


it- proper to remand the case for decision ` 


of the other points, as I am of opinion 
that the petition must fail 
ground, which is not relied upon by either 
ofthe membersof the Tribunal but which 
is mentioned in the order ofthe President 
(Coldstream, J.). Assuming that the appel- 
lant succeeds in establishing the facts 
necessary to make him the ‘presumptive 
successor’ of a ‘hereditary past ofise- 
holder’ of the Gurdwara in question he 
can be allowed compensation under s. 6 
only if he further allegesand proves that 
the office-holder of whom he is the pre- 
sumptive successor had been ‘unlawfully 
removed’ fro:n.the office after the first day 
of. January, 1920, and before the date of 
(1) 110 Tnd, Oas, 164; A. I R. 1928 Lah, 325; 9 In 649, 
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the publication of the Notification and that 
he has suffered or will suffer pecuniary 
less in consequence of the Gurdwara having 
been declared to be a Sikh Gurdwara. 

Now, as stated above, the plaintiff's cageis 
that the last office-holder, Gurbachan Singh, 
was not untuwfully removed from, but died 
in office, and what really happened was 
that the person next in succession was 
unlawfully prevented by the Shiromani 
Gurdwaras Prabandhak Committee from 
succeeding tohim, The learned President 
(Coldstream, J.,) was inclined to hold that 
s. 6 of the Act would cover the case of 
such a person. But, with all deference, I 
find myself unable to agree. Section 6 
runs as follows:— $ 
- “Any past or present hereditary offices 
holder of a Gurdwara in respect of which 
a Notification has been published under 
the provisions of sub s. (2) of s. 3 declar- 
ingitto be a Sikh Gurdwara or a pre- 
sumptive successor of such office-holder 
may forward tothe Local Government 
through the Secretary to Government, 
Transferred Departments, so as to reach the 
Secretary within ninety daysfromthe date 
of the publication of such Notification, a 
petition claiming to be awarded compensa- 
tion on the grounds that such office-holder has 
been unlawfully removed from his ofice. 
after the first day of January 1920 and 
before the date of the publication of the 
Notification, and that such office-holder or 
his presumptive successor has suffered or 
will suffer pecuniary loss in consequence 
of the Gurdwara having been’ declared to 
bea Sikh Gurdwara,” 

It will be seen that one of the gfounds, 
which the applicant, who is the presump- 
tive successor of a pastor present office- ` 
holder, must establish in order to succeed 
in his claim under this section, is that such ` 
office holder should have been unlawfully 
removed from the office after the lst day 
of January, 1920, and before the date of 
the publication of the Notification. The 
section does not and cannot cover the case 
in which the office-holder continued in 


-office till his death, and immediately after 


his death but before the person next-in- 
succession could actually get himself in- 
stalled, the Shiromani Gurdwara Pra- 
pbandhak Committee or some other such 
body intervened and ualawiully prevented 
him from succeeding. Lt is, no doubt, highly 
anomalous that in a case in which the. 
last office-holder had been unlawfully 
removed from office one day_ before his 
death, the person next-in-succession to him 


172 
should have a valid claim for compensation, 
but where, as here, the trespasser steps into 
office immediately after his death and 
before tha kan could have possibly 
obtained charge of the office, his claim 
should be barred. But in view of the clear 
and unambiguous phraseology wsed by the 
Legislature.in s. 6 thereseemstobe no help 
for this conclusion. That section is so word- 
éd as to makeunlawful removal of the office- 
holder a condition precedent for the 
maintainability. of an application for 
compensation, and we have to construe the 

~ Statute as we find it and not as it- ought to 
have been. - 

_ Mr. Nihal Singh has been -constrained 
to admit that if ‘8.6 is literally interpreted, 
his client’s case does not fall within its 
purview. But -he points out that there 
seems.to be no good reason for the Legis- 
lature making .any distinction between 
unlawful removal of the last male-holder 
and unlawful prevention of his successor 
trom succeeding immediately after: his 
death.and that. the omission must have 
been unintentional. He urges, therefore, 
that: we. should take notice of this fact 
and.so interpretthe Act as to avoid an 
obvious hardship. [am, however, unable 
toaccept this contention, for even ifit is 
casus omissus and does in fact, lead 
to great hardship, wè -shall be going be- 

,yond our legitimate functions, if we were 
to appropriate. to ourselves the duty of 
supplying the deficiencies of the Legisla- 
ture. As laid down by -the Judicial 
Committee of the. Privy Council in the 
well-known case of Crawford v. Spooner (2). 
“Wecanmnot aid the Legislature's defective 
phrasing of the Act; we cannotadd, and 
amend, and, by construction, make up de- 
ficiencies which are left there". Whether the 
omission flowed from forgetfulness of the 
draftsmanor wasintentional is no concern of 
the Courtsand it is well-settled that ‘‘a casus 
omissus cannot be supplied by a Court of 

Law, for that would be to make laws.” 


Mr. Nihal Singh, further, asked us to 
refer to the debates in the Punjab 
Legislative - Council, the report 
the Select Committee and to a speach made 
by His Excellency the Governor of the 
Panjab in the Council on the l0thof 
November, 1924, where (it was alleged) the 
principles on which the Gurdwara Lagis- 
lation was to proceed had been outlined, 
and assurances given:that provision would 
be made to compensate a person in the 


* (2) (1848) 6 Moo, P.O. lat p. 9; 13 E. R. 582.. 
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position of the claimant. In ` interpret- 
ing the Act we cannot, however, seek any 


assistance from these proceedings or 
speeches. The law on this point is not open 


:toany doubt and Ido not think it neces- 


sary to discuss the question at any length. 
It will be sufficient to refer to the remarks 
of Farwell, J.,in Attorney-General v. West 
Riding of Yorkshire County Council (3). 

“It was suggested that the view taken by 
us of the Act is not in accordanee with the 
intention of the House of Commons or with 
public understanding of the effect of the 
Act, and reference was attempted to be 
made to the debates...but we have only to 
deal with the construction of the Act as 
printed and published. That is the final 
word of the Legislature as a whole and the © 
antecedent debates and subsequent state- 
ments of opinion or belief arenot admis- 
sible.” 

Considerations such as these cannot pos- 
sibly prevail with Courts, and-as pointed 
out at pages l0and 11 of Maxwell's Inter- 
pretation of Statutes, (Sixth Edition), 
“nothing could be more dangerous than to 
make such considerations the ground for 


-construingan enactment that is unambi- 


guous in itself, To depart from the- 
meaning on account of such views is, in 
truth, not to construe the Act, but to alter 
it. 
not toimprove the Statute; it is, to expound. 
it. The question for him is not what}.the 
Legislature meant, but what its language 
means, 1. e. what the Act has said that it 
meant. To give a construction contrary to, 
or different from that which the words: 
import or can possibly import, is not to 
interpret law, but to make it; and Judges 
are toremember that their offica is jus 
dicere, not jus dare.” 

The result may be unfortunate and may, 
insome case3, lead to obvious hardship, 
but the remedy of the aggrieved person 
is not to appeal to the Oourts of Justice, 
but to approach the Lagislature to amend the 
Act. i 

The result is that while the decision of 
the -majority of the Tribunal cannot - be 
sustained on the grounds (a) and (b) on 
which it proceeds, the view which the 
learned President was inclined to take on 
the third point (e) isalso unsound, and on’ 
the appellant’s own allegations, thera 
being no unlawful removal of the office~ 
holder, of whom he claims to be the pre- 

(3) (1906) 2 K. B. 677 at p.716;75 L. J. K.B. 933; 


70 J. P, 451; 95 L. T.. 248; 22 T, L. R. 783;,4 L. 0, 
R. 922. j ` AA Ares 


But the business of the interpreter is“ `~ 7 


_ the tenant whose linehas died out. 
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sumptive successor, his application for 
compensation under s. 6 must fail. 

I would accordingly dismiss the appeal, 
butin the peculiar circumstances of the 
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in 1900, the four sons of Maula, Jiwa and 


Musammnt Manan were recorded as owners 


otone-third each of the occupancy tenancy. 


When Rupa, son of Jiwa, died in» 1908 the 


case would leave the parties to bear their tfour sons of Maula and Musammat Manan 


own. costs throughout, 
Bhide, J,—I agree. 
R, L. Appeal dismissed. 


LAHORE HIGH COURT. 
Seoonp O1vIL APPEAL No, 433 oF 1928. 
October 2, 1928. 

Present:—Mr. Justice Addison. 
KARTAR SINGH AND otauxs—PLaINTIFIS 
APPELLANTS 

i versus 
LONA AND orHERsS—DEFENDANTS— 
RESPONDENTS. 

Landlord and tenant—Custom—Joint tenancy— 
Succession—Rights of landlord and joint tenants— 
Joint tenancy in the Punjab and under English Law 
distinguished, . 

For the purpose of succession as against the land- 
lord the body of joint tenants of an occupancy. holding 
even, though the land was not held by their common 
ancestor, is to be regarded as asingle tenant and as 
long as any ofthem or the descendants of any of 
them survive, the landlord cannot claim any share of 
The principle 
applies even though widows have been allowed to 
succeed and even if the shares are defined in the 
Revenue Records. Ep, 773, col. 2.] ; 

[Case-law discussed]. 

The so-called joint tenancy among occupancy 
tenants in the Punjab is ofa special kind and bears no 
S to the English joint tenancy. [p. 775, col. 

Second appeal from a decree of the 
Additional District Judge, Ferozepore, 
dated the 18th November, 1927, affirming 
that of the Subordinate Judge, Third Olass, 
Fazilka, dated the 6th January, 1927. 

Messrs. Mehr Chand Mahajan and Fakir 
Chand, for the Appellants. 

Messrs. Jagan Math Aggarwaland Hen 
Ram Mahajan, for the Respondents. 

JUDGMENT.—One Sukhu had four 
sons, Maula, Jiwa, Jodha and Kombha, 
It has been found that Maula acquired the 
tenancy of the ‘occupancy land now in 
dispute and later joined his three 
brothers with himself in it. The 
landlords had agreed that Maula was not 
liable to be ejected and accordingly in 
1900 occupancy rights were granted to the 
four brethers jointly in equal shared. 
Kombha seems to have died before 1990 
and his widow Musammat Manan was enter- 


ed as holding his share. When Jodha died 


were shown as owners of one-half each 
though the eccupancy tenaney remained a 
joint holding. Musammat Manan has now 
died and her share has been mutated in the 
names of the descendants of Maula. They 
are thus now entered as the only occupancy 
tenants, The landlords sued the surviving 
descendants of Maala for possession of 
Musammat Manan’s half share on the 
ground, that as the common ancestor did not 
hold the land, her half share reverted to 
them. Both the Courts below, have dismissed 
the suit and the plaintiffs ‘have preferred. 
this second appeal. 

The facts given above are not disputed. 
It is also clear that up to 1881 the shares of 
the four brothers, sons of Sukhu, were not 
specified. Thereafter they were shown as 
holding equal shares. It cannot also be 
disputed in second appeal that Maula 
whose descendants now hold the land 
originally acquired the tenancy. 

It has for long been held that, according 
to custom, in the case of a so-called joint 
occupancy tenancy, s.59 of the Tenancy 
Act does not apply with full force and that 
in cases of succession as against the 
landlord the so-called joint tenants of the 
holding, even though it was not held by 
their common ancestor, are to be regarded 
asaunit and that aslong as any of them 
or the descendants of any of them 
survive the landlord cannot claim a share 
ofany tenant whose line has died out, 
even though in the revenue papers these 
shares are defined. I might here mention 
that itis the rule, even in the case ofa 
joint Hindu family, for the revenue authori- 
ties to define what the shares of each 


, person would be in the revenue papers. 


For this reason it was held by the Privy 
Councilin NagosharBakhsh Singh v. Ganesha 
(1) that a definition of shares in revenue 
and village papers affords by itself but a 
very slight indication of an actual separa- 
tion. 

The rule given above has been followed 
in numerous cases dating from very early 
days. These are Bulunda v. Soondur (2), 
VeerSingh v. Mukkun (3) Prem Singh v, 

(1) 56 Ind.Oas, 308; 42°A. 388; 7 O L. J. 48; 2 U.P. L, 
R. (P. CO) 37; 38 M. L. J. 521; 230.0. 1; 18 ALS. 
532; 22 Bom. L. R. 596; 28 M. L. T. 5; 47 I. A. 57,13 
L. W. 622 (P. 0.) 

(2) 57 P. R. 1868. - 

(3) 86 P R 1870. ° 
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Bhagwana (4), Imam Din v, Mahabo (5), Man 
Singh v. Zehro (6). It is obvious from the 
judgment in Veer Singh v. Mukkun (3) 
‘that the shares, of the tenants were 


ib is clear that the fact that the widow of a 
‘deceased joint tenant had bean associated 
. with the surviving tenant was held to be 
` of no account. In all these rulings the 
‘view taken was that as against the landlords 
the body of. occupancy tenants was looked 
‘upon as One tenant and there wasno rever- 
sion to the landlords till the descendants 
and widows of all the tenants had died out. 
‘This view was held even in cases where 
‘sHares were defined and.where the common 
ancestor had not held the land. 
. The .next important ruling is the Full 
*Bench decision, Mohru v. Mutsaddi (7) where 
it was held that the principle of survivor- 
‘ship among joint tenants of an 
occupancy holding, while excluding 
the operation of s. 59 of the Punjab 
‘Tenancy Act in -favour of the landlord 
and ` while excluding any right of a 
collateral whose claim would not be 
recognised by that section on the ground 
that the common ancestor had not 
occupied the land, could not be extended 
to the case of an heir, either lineal or 
collateral, claiming a sharein an ancestral 
holding. which had fallen in on the death 
of one ofthe tenants, even though the 
deceased. was joint in cultivation with 
some of the family other than the claim- 
ant. -This Full Bench decision overruled 
Ahmad Din. v. Haji (8), where it was held 
that the sons of one of the joint tenants 
woulde be excluded by the other joint 
tenants. This means that this so-called 
joint tenancy with acertain right of sur- 
vivorship to the associated tenants of a 
deceased tenant is not what is meant by 
joint tenancy in English Law and this was 


very clearly brought outin the judgment.. 


It is a joint tenancy of a special kind 


which has been held-from ‘the earliest times’ 


to be in force amongst occupancy tenants 
. in the Punjab where custom is the first 
rule to be applied. In: this Full Bench 


judgment it was clearly stated that the; 


proper: principle was that as regards the 
landlords the joint tenants of a holding, 
even though it was not held by their 
common‘ ancestor, were-to be regarded as 
(4) 4 P. R. 18%0.. , 
{5) 180 P. R.1882. 

6) OP. R.1891 Rev. ` 

7) 109 P. R. 1894. 

(8) 56 P, R. 1887. 
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a single tenant, and that as long as any 


of them, or the des 


cendants of any of them 


survive, the landlord’ could not claim a 
hare share of any tenant whose line, had died 
‘defined. Again, in Imam Din v.Mahabo (5)! out, At the bottom of page 420 of the 
report it was made. clear that the term 


‘joint tenancy’ was 


not the correct term * 


to apply ‘to this peculiar state of affairs 
and that it wasin fact misleading though 
no better word seems to have been dis- 
covered. In this special joint tenancy the 
widow and sons of a deceased tenant 


succeed him and t 
succeed as against 


he other tenants only 
the landlords when the 


line of any one tenant dies out, 


The Full Bench 


decision has {been fol- 


lowed nearly consistently up to the present 
time. The Financial Oommissioners fol- 
lowed it in Agar Singh v. Dhana (9). It 
was there added that if the tenancy at 


one time joint had 


beén partitioned and 


the tenants were holding separately the 
doctrine of survivorship became- inappli- 


cable and the law 


as laid down in s. 59 


ofthe Tenancy Act had to be followed: - 
The same. view was taken in Chand Singh 


v. Jiwan Singh (10). 


It was also the view 


taken ‘bya Judge of the Ohief Oourt in 
Udmi v. Munshi (11) decided in 1918 where 
it was stated that the fact that the oc- 
cupancy tenants were recorded as having 


certain . shares in 
difference and did 


the tenancy made no ` 
not affect the right of 


survivorship. A Division Bench of this 
Oourt in 1923 Amir Khan v. Minh Mal 
(12) laid down the same principle and 


went so far as to 


hold that the division 


of a-joint occupancy holding between the 
tenants merely for purposes of cultivation 
or in order to enable the co-sharers to raise 
money by mortgaging their shares in the 
holding did not indicate that the hold- 
ing had, asa matter of fact, been finally 


of such a division, 


partitioned. -This last proposition perhaps 
-has been too widely stated and the effect’ 


it seems to me, would 


have to be considered on the special facts 


of each case. There is, however, in the 
case presently before me no question of 


any. division. Last 
course of decisions. 


ly, I followed this long. 
in 1926 [see Krishna v. ` 


Phusa (13),and Amir Khan v, Minh Mal(12)] 


. (9) 6P. R, 1902 Rev.; 1 
(10) 42 Ind. Oas. 87; 6 


— 3937 Rev. 
` (11) 45 Ind. Cas. 574; 95 
ee 3 Ind. Cas. 370; 5 Lah. L. 


ah, 127, ` 
(13) 98 Ind. Qas. 871. 


1 P, L. R. 1903. : 
P. R. 1917 Rev; [5 PAW R . 
P. W. R. 1918. ° ; 

J. 381; A. LR! 1924 


. a 


r 
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-A distinction was, however, drawn in 
Khan Singh v.. Hardit Singh (14). In 
that case there was a mortgage in favour 
of several persons and the shares of 
the mortgagees were definitely and sepa- 
rately specified in the mortgage-deed. It! 
was further provided in the deed that 
if the land was not redeemed within a 
certain period the mortgagees would be 
entitled to occupancy rights. In accord- 
ance with this deed the mortgagees ac- 
quired occupancy rights. It was held 
that as the mortgage was effected in de- 
fined shares in favour of three persons 
the mortgagees were not joint tenants 
and that the plaintiff's. case failed for 
that reason. It was said that there was 
no authority in support of the proposition 
that a mortgage or other alienation in 
favour of several persons, in which the 
shares of the several alienees were 
definitely specified constituted those alie- 
nees joint tenants. A somewhat similar 
case was reported as Jai Karanv. Nathu 
Ram (15). - There an occupancy tenant sold 
her rights to two brothers one-third to 
one and two-thirds to the other. One 
of the brothers. died without heirs and 
the other brother's descendants claimed to 
succeed to his share by survivorship while 
the landlords claimed that the occupancy 
holding qua the deceased brother’s share 
had been extinguished. It was held that 
the test was whether definite shares had 
been specified and that as they had the 
defendants could not succeed by survivor- 
ship. This was acase of a joint acquisi- 
tion in specified shares by means of a 
sale and the principle laid down in 
Khan Singh v. Hardit Singh (14) was ap- 
` plicable, It has, however, to be noted 

that in this judgment the two cases de- 

cided by Mr. Justice Ohevis about to be 
mentioned appear to have been quoted with 
approval, 

These two rulings of Mr. Justice Chevis 
in Chambers appear to depart from the 
general principle mentioned by me in the 
beginning of this judgment which was 
followed by a Division Bench of this Court 
as late as 1923. In Hako v. Sultan Muham- 

mad Khan (16) he held that the test was 

-whether definite shares were specified and 
he quoted Mohru v. Mutsaddi (7) and Khan 
Singh v. Hardit Singh (14) as establishing 


re 100 P. R. 1908; 46 P. W, R. 1908. 4 

15) 98 Ind, Cas. 339; 7 Lah, 332; A. I. R. 1926 Lah. 

338; 8 Lah. L. J. 425; 27 P. L. R. 519. $ 
(16).60 Ind, Oas. 513. É 
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this proposition. I have already shown 
that Mohru v. Muisaddi (7) does not lay 
down this proposition, while Khan Singh 
v. Hardit Singh (14) is a special case not 
on all fours with the case before him or 
with the case now before me. The other 
case decided by him is reported as Utmi 
v. Nihal Ckand (17) and the judgment is 
nearly word for word the same, 

On the authorities given above it seems 
to me that I am bound by the numerous 
authorities already given and by Mohru 
v. Mutsaddi (7) and the Division Bench rul- 
ing Amir Khan v. Minh Mal (12). I, there- 
fore, hold that in cases of succession, as 
against the landlords the body of joint 
tenants of an occupancy holding, even 
though the land was not held by the 
common ancestor is to bê regarded as 8 
single tenant and as long as any of them 
or the descendants of any of them survive 
the landlord cannot claim any share of the 
tenant whose line has died out. The princi- 
ple applied even though widows have been 
allowed to sueceedand even if the shares 
are defined in the Revenue Records, In 
the view I take it is not necessary to dis- 
cuss the authorities dealing with joint ten- 
ancies as known in English Law as they 
are not in dispute in the present case. The 
so-called joint tenancy among occupancy 
tenants in the Punjab is of a special kind 
and bears no analogy to the English joint 
tenancy. 

The Additional District Judge has relied 
upon the facts that Kombha’s widow was 
allowed to succeed without objection by 
the’ landlords and that on Roopa’s and 
Jodha’s death the surviving tenants were 
allowed to succeed without objettion on 
the part of the landlords. These facts 
are certainly not conclusive against the 
landlord’s case, but they are evidence 
to show that the landlords considered that it 
was a joint tenancy of the nature des- 
cribed by me, Further, he has found 
that in the beginning of the tenancy the 
shares Ë were not specified. His con- 
clusion, therefore, that it was a joint 
tenancy of the special nature described 
was probably one of fact as none of the 
inferences he has drawn appear to be un- 
warranted, h WANA 

For the reasons given I dismiss thig 
appeal with costs. 
eR L. Appeal dismissed. 

(17) 60 Ind, Cas, 862. 
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LAHORE HIGH COURT. 
e Miscetuantous First O1vin APPEAL 
No. 2847 oF 1927. : 
September 14, 1928. 
Present:—MY¥. Justice Harrisou. 
NUR HUSAIN SHAH—Dzorzz- 
HoLDER—PLAINTIFP—ÅPPELLANT 
versus bh 
ABDUL QADIR AND O0THERS— ` 
DzOREE-HOLDERS AND Musammat 
HUSAIN BIBI—JunGMENT-DEBTOR 
a — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 3. 47, appli- 
cation of, to rival decree-holders. $ 
Section 47, Civil Procedure Code, does not apply to 
disputes between rival decree-holders. ip. 777, col. 2.] 
Raynor v. Mussoori Bank (1) referred to. , 


iscellaneous first appeal. from an order 

of the Additional District Judge, Lahore, 
dated the 31st. October, 1927. 

Mr. Nawal Kishore, for the Appellant. 

Messrs. Mehr Chand Mahajan and N. C. 
Mehra, for the Respondents. 

JUDGMENT.—In this appeal two 
preliminary objections are taken by Mr. 
Mehr Chand Mahajan representing Abdul 
Qadir, decree-holder-respondent. These 
are, first, that the appellant Nur Husain 
Shah, decree-holder, has no grievance as 
no order has been passed against him, and, 
second, if he has any right atallit is qua a 
rival decree-holder and s. 47 does not apply 
to disputes between such joint decree- 
holders. 


The necessary facts are that onthe 16th 
of April, 1924, a decree was passed ‘in 
favour of four persons, Nur Husain Shah, 
Zabur Husain Shab, Ibrahim and Abdul 
Qadir representing the worshippers of a 
certain Shrine, This decree was for the 
removal of a certain Musammat Husain Bibi 
from the waqf institution, On the 5th of 
May, 1924, all the four decree-holders ap- 
plied for execution. While this application 
was pending Abdul Qadir, decree-holder, 
No. 4, put inan application on the 22nd of 
May, 1924, to the fact that he had been ap- 
pointed gaddi nashin of the institution and 
as such he wished to execute the decree. This 
application was signed by Abdul Qadir's 
Counsel and by the remaining three decree- 
holders.: On the 31st of . May, 1924, Nur 
Husain Shah who is described as the head 
gaddi nashin.of a parent shrine in Alwar, 
recited and confirmed the appointment of 
Abdul Qadir and authorised him to taBe 
criminal proceedings against | certain 
persons. In this document he states, 
and his Counsel lays great stress on the 
fact, though it appears to me immaterial 
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as itis deplorable that he is in the habit of 
becoming intoxicated. On the 18th .of. 
June, 1924, Nur Husain alone’ applied to 
have the execution proceedings accelerated. 
On this Musammat Husain Bibi was dis- 
boossessed by the District Judge, This 
order was set aside by Martineu, J, sitting 
asa SingleJudge on the 26th of March, 
1925, and on that day all the decree-holders 
except Abdul Qadir applied that Abdul 
Qadir should be allowed to remain in pos- 
session stating that their rights had been 
transferred to him under O. XXI, r. 16, and 
they had nothing more to do with the 
execution. 

On the 16th of June, 1925, consequent on 
the previous order in execution having been 
sét aside Mr. Gordon Walker, District 
Judge, passed an order that allthe four 


. decree holders were entitled to execute, and 


as a consequence of that order a warrant 
was given to Abdul Qadiralone. | 

On the 10th of August, 1925, Bakhshi 
Sher Singh Subordinate Judge, passed a 
declaratory decree in favour' of ‘Abdul 
Qadirto the effect that he was the gaddi 
nashin of this institution. The order of 
Mr. Gordon Walker was set aside in its 
turn by a Single Bench but confirmed by 
the Letters Patent Bench. Onthe 18th of 
February, 1927, Abdul Qadir applied once 
more of execution by ejectment of Musammat 
Husain Bibi and after a spirited contest 
Mr. Jagan Nath passed an order on the 
31st of October, 1927, directing thata war- 
rant should issue. Onthis an application 
was made to me and an ad interim order 
was passed staying the execution of this ` 
warrant on certain grounds, After hearing 
parties the ad interim order was discharged 
and proceedings were re-opened. An ap- 
plication was then made to the new District 
Judge, Mr. Blacker, who declined to take 
any action. 

I now have before me two appeals by 
Nur Hussain, the first from the order of the 
83letof October, 1927, passed by Mr. Jagan 
Nath ordering a warrant to issue, and the 
second a subsidiary appeal from the order 
of Mr. Blacker, dated the 5th of May, 1923, 
declining to stay proceedings. In the inter- 
val theexecution has been stayed by an 


_ad interim order ofa Single Judge of this 


Court. 

In addition to these two appeals there is 
an appeal by Musammat Hussain Bibi 
which bas not been prosecuted and is there- 
fore, dismissed with costs in favotr of 
‘Abdul Qadir. It is regarding the two 


remaining appeals, the result of the second 


113 I, O. 1928 


of which is entirely dependent on the first, 
that the preliminary objections have been 
raised by Mr. Mehr Chand Mahajan.. 

As regards the second, Mr. Nawal Kishore 
is in a particularly difficult position as in 
his appeal from the order passed by Mr. 
Blacker he h&s raised this very point that 
the dispute isin reality one between two 
rival decree-holders and s.47 does not 
apply. Apartfrom this primary difficulty it 
appears to me to be that he cannot show what 
locus standi he has to appeal at all. The 
order passed is passed against his own 
judgment-debtor and unless he represents 
that judgment-debtor, or unless his 
interests be identical with those of the 
judgment-debtor, it does not lie in his 
mouth to object. He has moreover agreed 
on the 23rd of June, 1925, and previously, 
to the appointment of Abdul Qadir as 
gaddi nashin of this institution and to his 
taking all steps in execution and he has 
stated definitely that he has nothing 
` further to do with the matter. He attacked 
the document of the 26th March, 1925, on the 
ground thatthe ink used in the signature 
is different from that used in the body of 
the document, and that the number of 
corrections points to there having been 
alterations after the signatures had been 
affixed. These are new points not raised 
before and there is no material to be found 
on the record to support the allegations 
based upon them. 

He has further urged that notice should 
have been issued under.O. XXI, r. 16, on 


the application of the 18th of February, - 


1927, in spite of thefact that an application 
had been put inon the 26th of March, 1925, 
by all the decree-holders, and urged that 
it is quite immaterial whether such notice 
could beof any sort of use or not and 
that the rule is mandatory and must be 


observed. This is not a case of a transferee’ 


making the original application. The 
transferor first notified the Oourtof the 
transfer and subsequently the transferee 
-took action. No retrospective notice to the 
transferors of their own application could 
possibly be issued. Counsel finally urges 
that the decree-holder appellant is actually 
in possession and although the warrant is 
to be'issued against the judgment-debtor 
he has a grievance. Hehas not been able 
to show what possible grievance he can 
haye until somebody interferes with his 
possession and this admittedly has not 
_ happened yet. He does not represent the 
judgment-debtor and his interests, I under- 
stand, are in no way bound up with her. 
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He, therefore, on his own showing, has no 
grievance and no locus standi to appeal, 
The authorities are clear as te the exclusion 
of disputes between rival decree holders 
frdm the operation of s. 47, Civil Procedure 
Code, especially Raynor v. Mussoort Bank 


1). 

| Tana that both the preliminary objec- 
tions are sound and I dismiss both the 
appeals with costs, 7. e., the costs of Abdul 
Qadir to be paid by Nur Hussain. 


R. L. Appeal dismissed 
(1) 7A. 681; A. W.N. (1885; 204. 
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LAHORE HIGH COURT. 
Stoonp Orvit APPrAL No. 1409 oF 1927, 
September’ 13, 1928. 
Present :—Mr, Justice Bhide. 
GURMUKH SINGH—P.atntrrr— 
APPELLANT 
versus 
Musammat HARBANS KAUR AND OTHRRS 
—DEFENDANTS— RESPONDENTS. | 
Restitution of conjugal rights—Discretion of Court 
—Marriage of minor girl with aged husband— 
Marriage not consummated—Discretion, proper eg- 
ercise of. 
The granting ofa decree for restitution of cone 


_jugal rights is discretionary with the Oourts. 


Where a girl of seven had been married by way 
of exchange to a man over 50 years of age and the 
marriage had not been consummated, and the trial 
Court refused to grant restitution : 

Held, that the exercise of discretion could -not be 
said to have been improperly exercised, $ 

Kalawati v. Bukhan (1), followed. 

Niaz Ali v. Said Jan (2), distinguished. 

Second appeal from a decree of the 
District Judge, Rawalpindi, dated the 9th 


March 1927, reversing that of the Addi- 


tional Subordinate Judge, Fourth Class, 
Gajar Khan, dated the 23rd December 1926. 
Mr. Shamair Chand, for the Appellant. 
Mr. Amar Nath Chona, for the Re- 
spondents, 


JUDGMENT.—This was a suit for 
restitution of conjugal rights. The trial 
Court decreed the suit but on appeal the 
learned District Judge dismissed it. The 
plaintiff has come up in second appeal. It 
is conceded by Mr. Shamair Ohand on 
behalf of the appellant that Courts have 
a, discretion in the matter of granting 
restitution, but it was contended that the 
discretion in this case has not been exercis- 
ed properly. The material findings on whigh 
the decision of the learned District Judge 
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was based were that the defendant Musam- 
mat Harbans Kaur was married to the 
plaintiff during her minority when she 
-was about seven; that the plaintiff being 
at least about 54 the marriage was ‘an 
jll-assorted one, that the, defendant had 
never lived with the plaintiff and that the 
marriage had not been consummated. 
Following the rule laid down in Kalawati 
sv. Bukhan (1) he held that the defendant 
should be allowed freedom of choice in 


sush circumstances and not compelled by’ 


a decree of- Court to live with the plaintiff. 

The learned Counsel for the appellant 
was not able to distinguish the above rul- 
ing from the present case, but he relied on 
Niaz Ali Y. Saidjan (2) and urged that 
Courts are not justified in refusing restitu- 
tion except on grounds such as cruelty, 
etc; which would entitle a wife to refuse 
to live with her husband. The question 
of the effect of the minority of a girl in 
a case like the present one, when she has 
been married to a man over 50 years of 
age, did not, however, arise in that case, 
in fact, it was found in that case that the 
defendant had married the plaintiff volun- 
tarily. The ruling relied on by the learned 
District Judge gives a wider scope to 
judicial discretion in such matters. The 
rulings, so far as I am aware, has not been 
overruled or dissented from as yet and 
coming from an eminent Judge of the 
Punjab Chief Oourt like Sir Donald 
Johnstone is entitled to weight. The 
learned Judge not only refused restitu- 


tion in the particular ease but remarked. 


that it was the practice of the Ohief Court 
to refuse restitution in case where a girl 
ia married during minority and refuses to 
live with her husband before consumma- 
tion had taken place. His remarks were as 


follows :— : 


“Jt seems to me also that the girl must 


have been under the age of puberty at the 
time of marriage and this in itself was the 
min reason why the girl did not accom- 
pany her husband to his house. Now the 
girl having arrived at puberty refuses to 
consummate the marriage. Injthese circum- 
stances this Court ordinarily allows the 
girl freedom of choice. It seems to me, 
therefore, that in the peculiar circum- 
stances of the case the plaintiff. was not 
entitled to a decree at all.” 

The present case is, if anything stronger, 
because, here there is the additional con- 


(1) 17 Ind, Oas. 254; 187 P. W. R. 1912; 215 P. L. R. 
1912. 
(2) 46 Ind, Cas, 112; 67 P. W, R.1918, - 
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sideration that the girl was married toa 
man aged about fifty when she was aged 
about seven. It is admitted that the mar- 
riage was by way of “exchange ”. Evidently 
the interests of the girl were ignored. 


The learned Counsel next contended that 


the decision of the learned District Judge 
was opposed to the principles of Hindu 
Law. But it has been pointed outin Bai 
Jivi v. Narsing Lalbhat (3) that while Hindu 
Law lays down. the duty of the-wife of 
implicit obedience to her husband, it does 
not provide any procedure such as com- 
pulsion by Courts to force her to return to 
him against her will. The remedy by way 
of restitution of conjugal rights has, as 
a matter of fact, been borrowed from 
English Law. . . 

In view of all the facts of the present 
case I do not see sufficient justification 
for my interference in second appeal with 
the discretion axercised by the lower Ap- 
pellate Oourt. I accordingly dismiss the 
appeal but leave the parties to bear their 
own costs in the circumstances of the case. 

R. L. Appeal dismissed, . 


(3) 101 Ind. Oas. 403; 51 B. 329 at p. 339; 29 Bom, 
L. R. 332; A. I. R. 1927 Bom. 294, $ = 





LAHORE HIGH COURT. 
MisogLnanzous Frest Orvis APPBAL No, 143 
oF 1928. 

October 1, 1928.. 
Present :-—Mr. Justice Addison. : 
KARTAR SINGH—Jupament- DEBTOR 
—APPELLANT . 
. Versus 
ZORAWAR SINGH—DEORES-HOLDER 
— AND ANOTHER— VENDEE— RESPONDENTS. 
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Civil Procedure Code (Act V of 1908), ss. 11, 47—~ 


Res judicata, application of, to execution proceedings 
—Restitution application by judgment-debtor from 
auction-purchaser—Hxecution, discharge or satisfac- 
tion of decree. h 

An application by a judgment-debtor for restitu- 
tion of property alleged to have been delivered in 
excess of what has been sold is not one relating to 
execution, discharge or satisfaction of the decree 
within the purview of s. 47, Civil Procedure Oode, [p.. 
780, col. 1.] 

Chotha Ram v. Karmon Bai (1) and Nusrat Ali v. 
Sakina Begam (2), followed, 

The principle of res judicata applies to execution 
proceedings. [ibid.] 

' Miscellaneous first appeal from a 
décresof the Senior Subordinate Judge, 
Rawalpindi, dated the 17th August, 1927, 

Mr. Anant Ram Khosla, for the Appel- 


lant. 
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Bhagwat Govind Das, and Dr. Nand Lal, 
for the Respondent, 
JUDGMENT.—A suit was brought 
on a mortgage deed which is dated the 
8th of March, 1923. No dimensions were 
„given in thg deed but the property was 
described as consisting of three garages 
and two havelis, while the correct bound- 
aries were also given. The suit was decreed 
and the decree gave the same description 
and boundaries. An application for sale 
of the mortgaged property was made on; 
the 22nd of March, 1926. Along with this 
application the decree-holder put in the 
plan D. X, This plan was undoubtedly 
incorrect. The decree-holder has explained 
that he obtained it from the Municipal 
‘officefrom' the record of proceedings in 
connection with an application of the 
` judgment-debtor for rebuilding the pro- 
perty. The plan D. X. apparently only 
shows the garages andone of the original 
‘havelis, though this original haveli is 
‘shown as having been sub-divided into two 
havelis, The judgment-debtor, however, 
appears nottohave carried out his original 
intention of altering the property and 
thus the decree-holder relying upon his 
plan fell into error. No objection was 
taken bythe judgment-debtor to the plan 
at that stage and the usual sale proclama- 
tion issued under O. XXI, r. 66, Code of 
Oivil Procedure. This sale notification 
described the property exactly as is given 
inthe mortgage deed and in the decree- 
sheet, and it is quite clear that the descrip- 
tion given and the boundaries given are 
correct.. The sale was concluded on the 
Ist of June, 1926, the property being pur- 
chased by an outsider. On the 2ath of 
June, 1926, the judgment-debtor putin 
objections under O. XXI,.r. 90, Code of 
Oivil Procedure. Oneof them wasto the 
effect that the plan put in by the decree- 
holder was not correct and showed less 
than what the mortgaged property in reality 
was and that inthis way the sale proceed- 
ings were irregular. These objections were 
dismissed onthe 9th of December, 1926. 
An appeal was preferred to this Court and 
y hag dismissed on the 24th of February, 
_. On the 15th of January, 1927,the auction- 
purchaser obtained the usual sale certificate 
which described the property and gave the 
Boundaries in thesame way as did the 
mortgage deed, the decree and the procla- 
mation of sale. On the 22nd of January, 1927, 
the auction-purchaser applied for possession. 
A warrant was-issued tothiseffectand he was 
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given possession of the whole mortgaged 
property. The execution proceedings were 
finally consigned to the record room 
the 20th of May, 1927, with the order 
that the decree had been fully satisfied. 

In the meantime the judgment debtor 
had applied to the Executing Court on the 
llth of March, 1927, under s. 151 of the 
Oivil Procedure Code for correction of 
the sale certificate as it wasnot in accord- 
ance withthe plan or the proclamation 
of sale. I have already shown that it 
was in accordance with the proclamation 
of sale, the decree-sheet and the originak 
mortgage deed though it was not in 
accordance with the plan D, X, put in by 
mistake by the decree-holder. This ap- 
plication was dismissed on the 22nd of 
April, 1927, and against thisa revision was 
preferred in this Court on the 8rd of 
January, 1928, Itisnow before me. 
` Thejudgment-debtor put in a further ` 
application on the 7th of June, 1927, under 
ss. 47 and 151, Oode of Civil Procedure, to 
the effect that possession of more than 
what had been sold had been given and 
that restitution of the excess should be 
madeto him. This application was dis- 
missed on the 17th of August, 1927, on the 
ground that there was no error in the sale 
certificate which correctly described what 
was sold and thatin any case this ques- 
tion had already been decided and 
could not be re-opened. Against this order 
an appeal which is now before me has been 
preferred. 

It is clear that the judgment-dektor 
took the objection on the 25th of June, 
1926, that he-had been prejudiced by a 
wrong plan being putin, seeing that the 
plan did not correctly describe the property. 
At that stage he did not assert that only 
the portion shown in the plan D. X. had 
been sold. Similarly, in the grounds of 
appeal taken inthis Court it was stated 
that the property hadbeen wrongly shown 
in the plan and that the facts given in 
the grounds of appeal ‘established is 
material iriegularity in publishing the 
sale which was sufficient for the setting 
aside of the sale. As already stated that 
appeal was rejected. It followsthat this 
matter has been finally decided and that 
it cannot again be alleged that the pro- 
perty was misdescribed and that the whole 
«property, which was correctly given every- 
where except in the plan D was not 
sold. After this decision, and especially 
as the decree was consigned to the record 
room as fully satisfied, the Oourt was 
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fiinctus oficio and the subsequent applica- 
tions were imcompetent. 

As regards the, revision petition attack- 
ing the order of ‘thes 22nd of ane 
1927, I have no hesitation in dismiesi 
it. The certificate of sale correctly des- 
cribed what was sold and ifis clear that 
the fact that a wrong plan was put in 
did not prejudice the judgment-debtor. 
There is nothing to show that it was 
looked at by anybody. The proclamation 
of sale described the property and gave 
its correct boundaries and the persons 
bidding at the auction could verify them. 
‘I, therefore, dismiss the revision petition 
with costs. nee 

The appeal must also be dismissed 
with costs on the ground that the ques- 
tion cannot be re-opened. It had already 
been held that the whole property had 
been sold and possession of the whole 
property in accordance with the decree- 
‘sheet and the proclamation of sale had 
been given. The Executing Court was, 
therefore, correct in finding that the matter 
could not be re-opened. | 

It is also clear that the application 
made by the judgment-debtor for restitu- 
tion from the auction-purchaser of what 
he alleged was sold in excess does not 
fall within s. 47 of the Oode of Oivil 
Procedure. In this connection Chotha Ram 
y. Karmon Bai (1) may be read, especially 
the remarks at the end of the first para- 
graph on page 3»* of the report. It was 
beld in Nusrat Ali v. Sakina Begam (2) 
that an application of this nature was 
nos one relating to execution, discharge 
or satisfaction of the decree and did not 
fall within s. 47 of the Oode of Civil 
Procedure This subject is discussed at 
pages 140 and 141 of Maulla’s Oode of 
Oivil Procedure. For this reason also 
the appeal must fail and I dismiss it 
with costs. 

RL. Appeal dismissed. 

(1) 44 Ind, Cas. 169; 8 P. R. 1918, A 
(2) 53 Ind. Cas. 460; 121P. R. 1919; 78 P. L. R. 
920 : 


*Page ote P. R, 1918—[Ha.] 
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LAHORE HIGH COURT. 
Szconp Orvit ArreaL No. 2069 or 1927. 
September 11, 1928. f 
Present :—Mr. Justice Bhide. 

Firm RANGA RAM-THAKAR DAS 
TagovGH THAKAR DAS ano KARAM 
OHAND-—PLAINTIFEFS— APÊBLLANTS 

Versus . 
RAGHBIR SINGH AND ANOTRER— 
DEFENDANTS—RESPONDENTS. 

Contract Act (IX of 1872), ss. 7, 8—Offer and accept- 
ance—Contract of guarantee for advances to be made 
—Communication of acceptance, necessity of. 

Where a surety definitely asks the creditor to 
advance money to the debtor from time to time and 
holds himself responsible for any amount advanced 
up to to a particular limit, the offer does not con-, 
template any communication of acceptance at all, 
On the other hand, the performance of the condition 
of the offer would in itself amount to acceptance of 
the proposal and would complete the contract of 
guarantee. [p. 781, col.1.] 

M'Iver v, Richardson (1), distinguished. 


Second appeal from a-decree of the 
District Judge, Lyallpur,-dated the llth 
April, 1927, varying that of the Subordinate 
Judge, Fourth Olass, Gojra, dated the 10th 
November, 1926, 

Mr. Mehr Chand Mahajan, for the Appel- 


lants. 
Lala Gobind Ram Khanna, for the Res- 
pondents, . 


JUDGMENT. —This was a money 
suit for recovery of Rs. 540 against one 
Imam Din and his surety Raghbir Singh. 
The trial Court passed a decree against 
both, but on appeal the learned District 
Judge held that Raghbir Singh's liability. 
as a surety was not established and modifi- 
ed the decree accordingly so as to 
exonerate Raghbir Singh. From this 
decision plaintiff has filed a second appeal. 

The only point for decision is whether 
Raghbir Singh was legally liable as a 
surety for the loan advanced to Imam Din. 
It is alleged by the plaintiff that the loan 
was advanced on the basis of a letter given 
by Raghbir Singh to Imam Din, which: 
was brought to the plaintiff by the latter. . 
The letter ran as follows :— 

“Please pay to my tenant Imam Din 
whatever money he requires and settle your 
account every harvest, because he would 
require money for agricultural and seed 
purposes. I am responsiblefor the amount 
borrowed by Iman Din. Please don't pay 
more than Rs. 500. However, as the 
requirement would be more for potaté 
seed, hence don’t pay him more than: 
Rs. 1,000. 

The learned District Judge held that this 
letter contained a proposal which should 
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‘have heen accepted by the plaintiff and 
that as no acceptance was communicated 
within areasonable time no contract was 
‘completed. The contention of the learned 
Counsel for theappellant is that the contract 
was completed by the performance of the 
conditions mentioned in the letter, namely. 
the advance of money to Imam Din. The 
learned Counsel for the respondent, on the 
other hand, reliedon a ruling M' Iver v. 
Richardson (1) quoted in Anson’s Law of 
Ocntract at page 31 according to which a 
contract of guarantee is not complete 
unless the acceptance of the offer is com- 
municated to the proposer. In that case, 
however, the surety had only expressed his 
willingness to guarantee advances made to 
the debtor. In the present case the terms 
of the letter are much moreiexplicit. The 
surety definitely asked the plaintiff to 
advance the money to his tenant Imam Din 
from time to time and held himself res- 
ponsible for any amount so advanced up 
to Rs. 1,000. The letter does not appear 
to contemplate any communication of ac- 
ceptance at all. According to ss. 7 and 
8 of the Indian Contract Act it would 
appear that the performance of the con- 
ditions of the letter would in itself amount 
to acceptance of the proposal in the 
circumstances of the case. I, therefore, 
hold that the contract of guarantee was 
completed by the advances made to Imam 
Din by the plaintiff, 

The learned Counsel for the respondent 
attempted to support the decree of the 
learned District Judge on certain other 
grounds, Firstly, he contended that all 
the terms of the proposal were not com- 
plied with inasmuch as the plaintiff was 
asked to settle accounts every harvest, but 
he failed to do so. It does not, however, 
appear from the wording of the letter 
that this was an essential condition of 
the proposal. The plaintif was, no doubt, 
asked to settle accounts every harvest but 
the only reason given for this was that 
the tenant would require money for agri- 

cultural and seed purposes, The surety 
“ did not say inthe letter that unless the 
accounts were settled every harvest he 
would not be responsible. The second 
contention put forward was that there 
was a material alteration in the document 
in respect of the date and hence the 
dotument- cannot be acted upon. It is 
true that there was a pencil alteration 
in the date, but the learned District 


(1) (1813) 1 M. & S. 557; 105 E. R. 208, | 
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Judge has not been able to find definitely 
who was responsible for it., In any case 
he does not consider that the plaintiff 
wap responsible for the alteration. Further 
it appears to me that the alteration was 
not material im the circumstances of the 
case. The alteration was in respect of 
the date of the letter, but the letter con- 
templated advances from harvest to harvest 
and not within any fixed time after the’ 
date of the letter. 

Lastly, it was contended that the con- 
tract of suretyship came to an end be- 
cause the creditor extended time. There 
is, however, no evidence to show that 
any extension of time was defipitely given 
by the plaintiff. It is true that the accounts 
are not shown to have been settled every 
harvest but this does not necessarily 
mean that the plaintiff voluntarily gave 
any extension of time. 

After fully considering the facts of the 
case and the arguments advanced I am 
of opinion that the contract of suretyship 
was complete and Raghbir Singh was 
rightly held liable by the trial Court. I 
accordingly accept the appeal with costs 
and restore the decree of the trial Court, 


R. L. Appeal accepted. 


LAHORE HIGH COURT, = 
MIGOELLANEOUS SECOND Orvin Appear No, 631 
oF 1928, 

September 24, 1928. 
Present:—Mr. Justice Addison. 
OHHAJJ U—Dzorte-Hoiper—APPELLANT 
VETSUS 
LEHNA AND OTHERS—JUDGMENT-DRBTORS 
— RESPONDENTS. 

Execution of decree—Execution application by 
person without power-of-attorney from decree-holder 
—Power-of-atiorney put in before limitation—Proper 
application. i 

An application for execution of a decree was put 
in by the son of the decree-holder without any 
power-of-attorney from his father. The judgment- 
debtor appeared on several hearings and took no 
objection to, the want of a power-of-attorney. Later 
on, but befgre the execution application was barred 
by time, the son of the decree-holder put in a power- 
of-attorney from his father. Subsequently objection 
was taken on behalf of the judgment-debtor that 
the execution application put in could not be pro- 
ceeded with, even though power-of-attorney had been 
filed before limitation had expired : 6 

Held, that as the power-of-attorney had been put 
in within the period of limitation, thera was e 


o 
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proper application for execution before the Court to 
proceed with. - 

Murari Lal v. JImrao Singh (1), distinguished. 

. Mistellancoug second appeal from an 


rice of the Additional . District Judge, 


. 


Hoshiarpur, : dated the 22nd December, 
1927, reversing that of the Subordinate 
J: udge, Fourth Olass, Una, District Hoshiar- 
pur; dated the 12th, August, 1927. 

Mr: Fakir Chand, for the Appellant, 

5 Mr, Nanak Chand Pandit, for the Respon- 
dents, 

- JUDGMENT.—A decree in appeal was 
madé on. the 24th July, 1924. An applica- 
tion for ita execution was put in on the 
Th“ March, 1927, not by Ohhajju Ram, the 
decree- holder, but by hisson Mast Kam; 


.on his behalf,- Mast Ram, however, held 


no power-of-attorney. The judgment- 
debtor appeared on several hearings.and 
took no objection tothe want of this power- 
of-attorney. Thenonthe 27th June, 1927, 
Mast Ram put in a power- -of-attorney from 
his fatherin his favour, This was abouta 


- month before the application for execu- 


tion would have been barred by time. 
Bubsequently on the 12th August, 1927, the 
objection was taken on behalf of the 


. judgment-debtor that the application put 


in by Mast Ram on behalf of his father 
could not ba proceeded with, even although 
a power-of-attorney was obtained and put 
in before limitation expired. The Execut- 
ing Court resisted this objection as the 
power-of-attorney had been put in within 
time.” This meant that the Executing 
Court held that there bad been a proper 
presentation of the application for execu- 
tion before it within the period of limita- 
tion. On ‘appeal the Additional District 
Judge held that there was no proper 
application seeing that at the time it was 
put in the power-of-attorney was not 
attached, Against.this decision this second 
‘appeal has been preferred. 

I- have no- hesitation in accepting the 
appeal. Murari Lal v. Umrao Singh (1) 


relied upon ‘by the lower Appellate Court. 
In fact, a case like the: 
present was . specifically excluded.from tha - 
decision given. This is made clear in the. 


is not in point. 


second paragraph of the report on page 


501.* As the power of-attorney was putin 
within. the period of limitation, there was: 


obviously a proper application for execu- 


tion before the Court and the Executing. 
Court had thus full power to go on with - 
the. execution. I accept this appeal wi 






“(iy 23 A. 499: A. w. N. (1901) 161. 
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costs throughout, set- aside. the- order of 
the Additional District Judge, and ’ restore 
that of the Executing Court. The latter 
Court should proceed to dispose of the 
execution in Paor AnA with law. 

R. L, in hee allowed, - 


LAHORE HIGH COURT. 
Maratmontat Oase No. 2 or 1928, 
September 21, 1928. 
‘Present:—Mr, Justice Fforde, Mr. Justice 
Addison and Mr. Justice J ohnstone. 
WILLIAM HENRY MURPHY— 
PETITIONER - 

versus — 7 
Mrs. HELEN. MURPHYianp ANOTaHR—. : 
ResponDENTa, i 

Domicile, deter mination of—Domicile, what cone 
stitutes. 

- The question of domicile is one of intention to be 
inferred from. all the circumstances of the life, 
conduct, habits and so forth of the person con- 
cerned, 

A man is not to be considered as having taken 
up his fixed habitation in British India merely by 
reason of his residing there in His Majesty's civil 
or military service or in the exercise of any pro- 
fession or calling. 

' Inre Macreight (1), followed. 

Oase reported by the Divisicnel Judge, 
Peshawar, with his letter No.’ 1829, dated 
the 5th. December 192/, for the orders of 
the High Oourt, Lahore. 

Mr, Kahan Chand, for the Petitioner. 


ORDER. i 
` Fforde, J.—Thereis no finding i in this 
case as to the domicile of the petitioner. 
Prima facie his domicile is British and very 
probably Irish Free State. He is at present 
serving in His Majesty's Army and while 
so serving he can acquireno domicile in 
India. Ooansel for the petitioner urges 
that the case be remanded to the District’ 
Judge, for the purpose of afinding upon 
this issue of domicile. Ineed hardly-point. 
out that the question to be decided is one 
of intention, to be inferred from all the 
circumstences of the 


coaduct, habits and so, forth. I may 


refer to the decision Inre Macreight (1) in 


which it was laid down that “a man is net 
to ba considered as having taken up 
fixed habitation in British India merely = 


reason of his residing there i ih His Majes-. 


D (1884) 30 Oh, D. 165; 55 L. i; Gh. 18; 63 L, T, 


146; 33 3 W. R. 888. 


pətitioner’s life, - 


aA, 


> 
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‘ty’s qivil or military service, or in the 


exercise of any profession or calling.” 

The-learned District Judge on hearing 
the evidenced willcome to a conclusion upon 
this issue and after coming to that conclu- 
Sion the petitioner will beat liberty to 
again apply to this Oourt, if the decision 
on the question of domicile is in accordance 
with his assertion. 

Addison, J.—I concur, 

Johnstone, J.—I concur. ; 

B. L, Case remanded, 


LAHORE HIGH COURT. 
U1viL MISOBLLANEOUS APPLICATION No, 500 
oF 1928, 

October 25, 1928, 

Present :—Mr. Justice Addison. 
Firu KODU MAL JETHA NAND— 

DeEFENDANTS—PETITIONERS 
versus 
Chaudhri TILAK RAM AND oraErs 
4 7 PLAINTIFFs— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 10, 20, 
161—Stay of suit—Inherent powers of High Court— 
Place of suing—Parties contracting to sue at par- 
ticular place, legality of. : 

Apart from the provisions of s. 10, Civil Procedure 
Code, it is competent to the High Court under its 
inherent powers and its powers of general supervi- 


sion and superintendence to direct the stay of a suit. 
[p. 784, col, 2.) see 


An agreement by two parties that in case of dis- 
pute between them any suit in respect of the matters 
in dispute should be brought ata particular place is 
valid in law. [ibid.] 

Application under s. 115, Oivil Proce- 
dure Code, or in the alternative under s. 107 
of the Government of India Act, coupled 
with s. 151, Oivil Procedure Code, for stay 
of the suit, filed by the plaintiff in the 
Oourt of the Senior Subordinate Judge, 
Ludhiana or at least for a suspension of 
the order of the Senior Subordinate J udge 
directing the petitioners to bring their 
books from Bombay and produce them 
in the Court below at Ludhiana, till the 
suit inthe Bombay High Court is decided. 

Mr. Fagir Chand, for the Petitioners. 

Lala Durga Das, R. B, and Dr. Moti 
Sagar, R, B., for the Respondents, 


ORDER.—Tilak Ram of Ludhiana had 
dealings witha Bombay firm Kodu Mal- 
Jetha Nand and Wadhawa who acted as 
his pucca adatias, orders being transmitted 
to the Bombay firm by their Ludhiana 
representative Chaman Lal. According to 
the Bombay firm, a large amount was lost 


by Tilak Ramin these transactions and 
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they gave notice of suit to him, Accord- 
ingly they instituted a suit against him in 
the Bombay High Court.of the 19th May, 

25. A few days before this, however, 

ilak Ram on his own behalf and on be- 
half of histwo minor sons, Hans Raj and 
another, instituted a suit against the 
Bombay firm and Chaman Lal at Ludhiana, 
Tilak Ram attempted to get the Bombay 
High Oourt to stay the suit there undere. 
10, Civil Procedure Code, while the Bombay 
firm applied to the same Court for the 
issue of an injunction to Tilak Ram re- 
straining him from proceeding with the 
suit at Ludhiana, as it had been in- 
stituted there against the terms of the 
agreement entered into between the parties. 
The trial Judgeof the Bombay High Court 
dismissed the application of Tilak Ram for 
stay of the Bombay firm’s suit at Bombay 
and granted the Bombay firm’s applica- 
tion and issued aninjunction to Tilak Ram 
restraining him from proceeding with the 
suit at Ludhiana. Tilak Ram appealed 
against the decision of the trial Judge toa 
Bench of two Judges which held that there 
was a binding contract between the parties 
that any suit in respect oftheir transac- 
tions should be brought at Bombay and 
that s. 10, Civil Procedure Oode, did not 
prevent the Court from enforcing con- 
tractual rights as between two parties toa 
contract. This appeal is reported as Tilak- 
ram v. Kodumal Jethanand (1). Accord- 
ingly in obedience to this injunction pro- 
ceedings remaineds tayed in the Court of the 
Subordinate Judge, First Olass, Ludhiana, 
tillon the 16th April, 1928, Hans Raf, a 
son of Tilak Ram, apparently at the instiga- 
tion of his fathet, putin an application 
before the Ludhiana Court to the effect 
that he was amajorand desired to goon 
with the Ludhiana suit. This petition 
was opposed on the ground that the con- 
tracts were entered into by Tilak Ram as 
the manager of a joint Hindu family 
(this is not denied) and that they bound 
the whole family. The Ludhiana Court 
rejected the Bombay firm’s application 
and directed the suit to proceed at the 
instance of the son who had attained 
majority though the father and manager 
of the family was restrained by injunction 
from dqing so, 

Further, the major son Hans Raj applied 
‘for an order directing the Bombay firm 
to produce their books at Ludhiana and 
to give inspection of all documents, This 


(1) 110 Ind. Oas. 727; 30 Bom. L. R. 546; A.P R, 
1928 Bom. 175. 
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“was objected to on the ground: that an 
inspection had, been ordered at Bombay at 
the instance of ‘Tilak Ram, the father of 
‘Hans Raj and that the books were, ther$- 
fore, with the Solicitors to facilitate in- 
spection thereof. By this ¢ime the suit 
in Bombay has come near to the top of the 
list and I understand that it will be heard 
very soon. The Senior Subordinate Judge, 
Isudhiana, rejected the objections of the 
Bombay firm and directed them to pro- 
duce the documents and. books on the 13th 
and 14th July, 1928, and fixed the 17th 
nd 1928, for evidence in the suit before 

im, | 

On the 1Qth July, 1928, an application 
was made in this Court asking that in the 
exercise of the inherent powers and the 
powers of general supervision vested in 
this Court, the proceedings in the Ludhiana 
Court should bestayed. This petition was 
heard on the 17th July, and an ad interim 
order staying the suit at Ludhiana issued 
on that date by telegram. The Ludhiana 
Courts, however, were at that timesitting 
from 6 to 12 in theday on account of the 
hot weather, and before the order of stay 
reached, in spite of the fact that the Sub- 
ordinate: Judge knew of the application in 
the. High: Court for stay, he refused to 
“adjourn fora short time and ordered the 
defence of ths Bombay firm to be struck 
out on account of the non-production of 
documents for inspection. In the mean- 
time the Subordinate Judge was hearing 
ex parte evidence in the case when the ad 
interim order of stay reached him, 

Further, on the 18th July, Hans Raj, the 
major son of Tilak Ram, applied for the 
prosecution of Chaman Lal with respect 
to his statement of the previous day that 
the documents were not available for in- 
spection as they were in the High Court 
at Bombay, it ,being alleged that this 
statement was false. The Subordinate 
Judge, though all proceedings had been 
stayed, issued notice to Chaman Lal re- 
garding this petition to prosecute him 
under s., 193, Indian Penal Code, Another 
petition was brought in this Court re- 
garding these proceedings and ‘I ordered 
the Subordinate Judge not to take any 
action of any sort in the suit pending 
further orders, . 

It is contended on behalf of Tilak Ram 
and his son that this Court should take 
no action as s. 10, Oivil Procedure Code, 
does not apply, seeing that- Chaman Lal 
hasbeen made a defendant inthe Ludhiana 
suit and that the two sons of Tilak Ram 
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have been .made plaintiffs whereas, they 
are not parties to the Bombay suit and 
whereas the Ludhiana suit was instituted a 
few days previously. I am not* prepared to 
admit that a suit can only be stayed under 
the provisions of s., 10, Civil Progedure, 
Code. I have already shown that the 
manager of the family, ata time when 
the two other plaintiffs were minors, had 
agreed to bring any suit necessary at 
Bombay, and themanager and father has 
been restrained by an injunction from 
proceeding with the Ludhiana suit. It is 
clear that so far as he is concerned the ` 
Ludhiana suit cannot proceed, and it is 
difficult to see how it can proceed without 
him. Further on the affidavits I` have no 
hesitation in holding that the suit at Ludhi- 
ana was instituted merely to put pressure 
onthe Bombay firm. The demand for. 
books at Ludhiana, at a time when they. 
could not leave Bombay on account of 
inspection being ordered there, shows the 
character of the proceedings in the case. 
It has already been held by the Bombay 
High Court that the contract to the effect 
that any .suit must be broughtat Bombay 
is good. : 

For all these reasons and as the suitin 
Bombay is practically ready for hearing, 
under the inherent powers of this Court 
and under the powers of general supervi- 
sion and superintendence vested in this 
Court, I direct that the suit at Ludhiana 
be stayed pending the decision of the 
suit at Bombay. To allow the Ludhiana 
suit to proceed would amount to an abuse 
of the Oourt, as it is impossible that 
the two suits should proceed at one and 
the sametime. The injunction issued by 
the Bombay Court will also in ‘this way 
be rendered effective 

Suit stayed, 
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`. ` OUDH CHIEF COURT. 
Frasr Orvis Appuat No. 101 of 1927. 
Li August 21, 1928. 
: Preseht:—Sir Louis Stuart, Kr., Chief | 
Judge, and Mr, Justice Raza. 
Syed MOHAMMAD YOUSUF HUSAIN 
AND OTHERS—PuaiNTIFFS—APPELLANTS 


: versus ; 
Syed WILAYAT HUSAIN AND OTHERS 
— Daersnpdante—Rg-PONDENTS. 
. Award—Share allowed being less than that allowed 
by personal law-—-Error apparent on face of 
record—Award, whether liable” to be set aside—Re- 
strictions in award—Validity of award, ; 
Wherein a dispute with regard to property an 
arbitrator made anaward granting ashare to one of 
_ the parties less than that allowed under the personal 
Jaw of the parties: 
~ Held,that the award could not be said to contain 
an-error of law apparent on the face of the record 
and: was nt liable to be set aside on that ground. (p. 
793, col 2.) 
Although certain restrictions in an award may 
be inoperative in law, that fact does not affect the 
validity of the award in other respects. [ibid.] 


Corea v. Appuhamy (1), Muhammad Nawaz. Khan 
v. Alam Khan (2) and Makund Ram Sukal v. Salig 
Ram Sukal (3), referred to. aS 
: Appeal against an order of the Subordi- 
n Judge, Rae Bareli, dated the 14th March, 
1927, i 


- Messrs. Niamat Ullah and Kalb-i-Abbas, 
for the Appellants. ; 
` Messrs. Ghulam Husain Naqvi, Mirza Abid 
Husain, Mehdi-uz-zaman, A. P. Sen and S. 
C. Dass, for the Respondents. 


- JUDGMENT .—Thisis an appeal bythe 
plaintiffs against the dismissal of their suit 
by the learned Subordinate Judge of Rae 
Bareli. The judgment and decree are dated 
the 2nd April, 1927. Itis necessary to state 
the facts fally, Acertain Saiyed Nural 
Hasan,a Shia governed by the Imamia Law, 
resided in Jaisin the Rae Bareli District. 
He owned landed property which consisted 
in the-main of the village of Kura in the 
Fatehpur District of the Agra Province, 


He owned this village in entirety. He - 


further owned shares in Miranpar Saidane, 
Bahadurpur and Mahmudpur in the. Rae 
Bareli District. He died onthe 7th April, 
1857. He left surviving him the following 
persons, who were entitled under the 
Imamia Law, to succeed to his inherit- 
ance :— 

- An elder wife Nidha Bibi, 

Tajuddin, his elder son by Nidha Bibi. 


` Ahsan, Husain, his second son by Nidha- 


Bibi. . 
A younger wife Madina Bibi, 


-. An elder son Mohammad Husain by 


Madina Bibi. 
#0 
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A younger son Bande Hasan by Madina 
Bibi, ` 

It appears that after his death his son 
-Tajuddin was admitted by the Revenue 
Authorities to engage for the revenue 
‘on behalf of allthis property. It is difficult 
to followaccurately after this lapse of time 


‘the subsequent deaths of the members of 


.this family; but it appears that Mohammad 
Husain, Madhina Bibis elder son, died 
very shortly after his father and it appears 
-that Nidha Bibi died before 1876. Tajud- 
.din is said to have died on the 23rd 
.April, 1876. He had married three wives, 
By his second wife Nabi Bandi he had a 
-son Ejaz Husain who died a few months 
after his father on Ist October, 1876. He 
-had also. by his wife Kaniz Fatima a 
.daughter called Ahmad Bandi. Itappears 
.that on the death of Tajuddin his brother 
Ahsan Husain was allowed by the Revenue 
‘Authorities to engage for the payment of 
-the land revenue in respect of the. landed 
property in question. He died in 1894. 

We have now to see who were the surviv- 
‘ing members of the family at the time of 
. Ahsan Husain’s death. 

Ahsan Husain leftsurviving him a widow 
‘galled Hausan Bibi and two sons Moinud- 
-din Husain and Iftikhar Husain, 

There were further in the family Ahmad 
Bandi, Tajuddin’s daughter (who, itis to 
-be noted, married his cousin Moinuddin 
Husain) Madina Bibi and Bande Hasan. 

Madina Bibi died in 1899-1900. 

Hausan Bibi died on the 13th June, 1907, 

Moinnddih Husain died on the 3rd Deceme 
ber, 1910. 

Abmad Bandi is dead. 

Moinuddin Husain and Ahmad Bandi 
had a daughter Khatua Bandi. She 
married Saiyed Zaki Jan and had two sons 
Makbul Husain (now dead) and Matlub 
Husain and a daughter Jafar Bandi, 

: Bande Hasan diedon the 2ad August, 
1910. Haleft two sons Yousuf Hasain and 
Yakub Husain who are the present plainte 
After heir father’s death Iftzkhar 
Husain became their guardian. 

Iftikhar Husain died onthe 25th Novem- 
ber, 1919, leaving a son Wilayat Husain, 
- Khatun Bandiis now dead. Her heirs are 
Saiyed Zaki Jan, Matlub Husain and Jafar 
Bandi. 
- We now come to certain litigation and 
family arrangements which have an im- 
portant bearing upon the decision of the 
appeal.” a ae WA 
- Tajuddin had died in 1876. As we hava 
already said Ahsan Husain -was allowed by 
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the Revenue Authorities to engage for the 
payment of land yevenuein respect of the 
property and his name was entered in the 
revenue papers. Nabi Bandi applied to 
have her name recorded in respect. of a 


moiety share in the Rae Barel® property . 


only. The Revenue Authorities acceded to 
this application and continued to record the 
name of Ahsan inrespect of a moiety. 
These entries ignored the rights of Bande 
-Hasan. Bande Hasan then instituted Suit 
No. 57 of 1880 in the Court of the Sub- 
ordinate Judge, Rae Bareli, against Ahsan 
Husain, Nabi Bandi and Ahmad Bandi. 
He claimed a moiety of the property in 
question asserting that he had inherited 
dhe rights of his brother Mohammad Husain. 
The plaint in this suit is Ex, A-2. This 
plaint was replaced by an amended plaint 
“Ha. 45. Itis to be noted that in this 
` amended plaint Bande Hasan claimed to 
‘have obtained the share of his mother 
Madina Bibi, and thus to have obtained a 
moiety in the Rae Bareli property left by 
his father Nurul Hasan. Ahsan Husain 
did not contest his title to succeed toa 
moiety, but ‘asserted that only a portion of 
“the property in dispute was the property 
-of Nurul Hasan and that the remainder 
had been acquired by Ahsan Husain him- 
self.. Ahsan’ Husain’s written statement is 
Bs. 15. Nabi Bandi's written statement 
is Ex. A-3, She contested Bande Husain’s 
titleon the allegation:— 


. “That he was born ofa berunt woman 
whose nikah and dower are-not known. 
Therefore accordingto custom prevalent 
in the families of respectable men in Jais 
and also according to: Muhammadan Law 
‘such son is not entitled to any inheritance 
in the presence of sons of married wives 
whose dower debt may also be proved un- 
less the dower debt is paid up.” 


This plea is very vague and involves a 
number ‘of disputable points. The word 
“berunt" means no more than the opposite 
of “khandant” or "akel i biradari”’. The 
designation of Madina Bibi as a “beruni” 
woman meant no more. than that she was 
‘ notof the tribe and status of Nurul Hasan 
and that she wasofa lower tribe and of 
lower status. The pleadid not explicitly 
assert that she was not legally married to 
Nurul Hasan, although Nabi Bandi sub- 
sequently suggested this, The point is, 
however, of littla importance in view 
of the desision inthe suit. The suit was 
jecided on the 18th September, 1880, by a 
dudgment - Ex, VII, Itwas found that the 
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whole of the property in suit, that is 
the whole of the Rae Bareli proper 
the ancestral property of Nurul 
t was tound that Nurul Hasan was 
married to Madina Bibi, and it was 
that Bande Hasan was in noew 
barred from inheritance under the | 
Law. Bande Hasan's suit was acco! 
decreed and he was. awarded pos 
over a moiety in the Rae Bareli prope 
There-was next a litigation ir 
Ahmad Bandi claimed, as daughter 
deceased Kaniz Fatima, her mother’s 
against her father’s widow Nabi Bar 
her father’s brother Ahsan Husa 
claimed tocharge the liability 
dower on the ancestral property in 
and on other property. Her plaint is 
This was Suit No. 286 of 1886. | 
instituted in the Court of the Subo 
Judge of Rae Bareli, Ahsan H 
written statementis Hx. F-10. He 
further in Ex. 16 that Tajuddin hac 
ferred to him (Ahsan Husain) his ir 
in Kura by an oral gift prior to his 
We have not the decision in the cı 
the parties appear to be agreed that. 
Bandi obtained a decree in respect 
dower but did not obtain a charg 
any portion of the property. We 
next to refer toan important sta 
made by Ahsan Husain in a previot 
between Ahmad Bandi and Nabi 
in regard to which we have no p 
lars, This is Ex. 49. Here Ahsan Hus 
posed:-— . 
“There were four brothers by two m 
i.e., two brothers by each mother, 
Tajuddin by one mother and Moh: 
Husain deceased and Bande Husa 
is alive by the other. All were jo: 
the eldest of allthe brothers was ¿Ta 
Husain.” 


There is next an extract from the 
i-dehi in respect of the village of Be 
pur inthe Rae Bareli District. 
Ex. 27. It is dated 1993-94. 


“The natureof this mahal is in 
of a zemindart held in common 
Husain Iftikhar Husain, Musammat, 
Bandi and Bande Husain are joint 
themselves in mess - and busines 
Aleem Ullah, Zabur Ullah and Wal 
(these aremembers of another fam 
hadshares in the mahal) are joint 
themselves in mess and busines 
remaining co-sharers are separate.” 

_ The’ translation in the printe 
is Incorrect, This isthe correct tran 


wiave UL uid sauusce aftidaar tusaia and. entered. in respect of the 3 annas share in 
referred the other’. parties “for redress to the village of Kura, but they claimad there- 
the Oivil Oourt, Yousuf Hasainand Yakub in 5 annas more giving them a fall 8-anaas 
Husain, however, took no actioa for a share. They claimed nothing ia respact of 
considerable period, and in the meanwhile the villaga property in the Ras Bareli 


Jearned trial Judge.in. his views as to 
the effect of the Law of Limitation. In 
our opinion the Article governing this 
suit is Art. 144 of the First Schedule of 
Act IX of 1908. This was a suit for pos- 


“Bandi live with me and the entire familý 
and business are joint.” - 
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There is a statement of Masum Husain 
of the 5th April, 1911, (Ex. A-14). This 
man is now dead. ; 

“Iftikhar, Husain, Ahmad Bandi and 
Khatua Bandi live jointly and have a 
joint mess.” 
< The khataunit of 1913 (Ex. 29) shows 
joint cultivation in Kura. There is a 
dastur i dehi for Kura in 1912-1913 (Ex. 
28) in which the Revenue Authorities 
when stating what were the arrangements 
for the apportionment of profits including 


sewai and saer arising from the joint. 


sources of the income have recorded :— 
“As the mess is joint‘so there is no 
necessity for the apportionment of profits.” 
Wilayat Husain himself deposed in the 
mutation proceedings on the 18th January, 
1920, in Ex. 2. 


“Syed Iftikhar Husain and Yusuf Husain 


lived jointly.” Tnere is much oral evi- 
dence on behalf of the plaintiffs which 
supports this view. Thatoral evidence 
if it stood alone, might not have been 
of great value but supported as it is 
by this reliable documentary evidence it 
is more than sufficient to rebut the evi- 
dence produced on the other side. We 
have no hesitation in finding that the 
plea advanced by the plaintiffs to the 
effect that the property derived from Nurul 
Hasan was enjoyed by the whole mem- 
bers of the family as tenants-in common 
has been established by evidence. This 
_evidence shows that there was always 
one member of thé family who managed 
the affairs of the estate on behalf of the 
remainder and distributed the profits among 
them. This arrangement continued until 
the death of Iftikhar Husain. 

_ So far the appeal has succeeded. But 
in respect of the greater portion of the 
clain put forward by the appellants the 
appeal fails. This is the portioa in 


respect of the extra five annas share in- 


the village of Kura. The claim is not, 
in our opinion, barred so much by limita- 
tion as by the failure to defeat the 
award. It is true that if this suit had 
been brought as a suit to set aside the 
award of i894 (Hx. A-6) it could have 
been successfully met on the plea of 
limitation under the provisions of Art. 
91 of the First Schedule of Act IX of 
1903, But the question of limitation is 
here of less importance for we have to 
consider the award upon the arguments 
of the learned Counsel for the appellants, 
lf we accept those arguments Art. 91 might 
- not stand dn his way, for the award would 


MOHAMMAD YOUSUF HUSAIN V. WiLaYaT HUSAIN, 


‘considerable cross-8wearing as 


789 


not stand against the appellants’ claimh 
If we do not accept those arguments (as 
our decision will show wẹ, do not accept 
hem) this portion of the suit fails be- 
| the award bars, It is true that, if 
the learned Oounsel for the appellants 
had pressed @ plea taken before the lower 
Court to the effect that the award was a 
result of,fraud and misrepresentation, the 
plea of limitation would have been of 
greaterimportance. But the learned Coun- 
sel has very properly abandoned that plea 
as being unsupported by any reliable 
evidence. We shallconsider later the effect 
of limitation on the plea of technica) 
misconduct. He attacks the award in the 
following manner. He does not suggest 
that the Pleader of Rae Bareli, Saiyed 
Mohammad Taki, was in any way dis- 
honest. He does not suggest any but 
technical misconduct. He does not impute 
bad faith. He does not dispute the factum 
of the award, His case is that there is 
nothing to show what wasthe agreement 
to refer and that in these circumstances 
the award is not binding. He further 
takes the position that even if the award 
is binding, it does not stand in the 
way of the plaintiffs upon a proper con- 
struction of its contents, His argument 
is that if the award does not stand against 
his clients they are entitled under the 


-Tmamia Law to an8 annas share in Kura 


and that, as they have so far obtained a 
3 annas share, they should be given a 
decree for an additional 5 annas share. 
There is no evidence which, if it stood 
alone, would be able to establish how 
this award came into being The respond- 
ents have produced evidence which, if 
believed, would snow that it came into 
bei..g ia the manner in which they asserted, 
Tae appellants have produced oral evidence 
to prove the contrary. Tae learnel trial 
Judge has accepted the respondents 
evidence and refused to accept the appel- 
lante. We consider that he has taken a 
right course in this view not because the 
oral evidence on either side would have 
been of great value, had it stood by itself, 
but because the contents of the award 
itself support the respondents’ contention 
andinvolve the rejection of the contention 
of the appellants. | | 
Thera is no primary evidence as to the 
reference to arbitration There has been 
to the 
of the document containing the 
AN We are not satisfied that the 
evidence on either side is true as to the 
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custody. It is more likely than not that 
the decument containing the reference 
remained in tke custody of Mohammad 
Taki Khan. It has disappeared and second 
ary evidence is admissible to prove it 
contents. The secondary evidence produc- 
ed by the defendants-respondénts to prove 
its. contents goes to show that the reference 
took place to settle a dispute which arose 
on the death of: Ahsan Husain as to the 
property in general between Bande Hasan 
and the sons of Ahsan Husain. Against 
this the plaintiffs produced evidence to 
show that the dispute was -between' 
Moinuddin Husain and Iftikhar Husain and 
that it had arisen owing -to the gross 
extravagance eof Moinuddin Husain, who 
had become manager of the family property. 
The principal witness’ produced by the 
plaintifie-appellants on this point was 
Mohammad Razi the nephew of the 
deceased Mohammad Taki the arbitrator. 
Mohammad Razi was also married to 
Mohammad ‘Taki's daughter. On this 
point we have no hesitation in accepting 
the defendants-responden's’ allegation, as 
their evidence-is corroborated absolutely 
by the contents of the award itself, The 
translation of the award (Ex. A-6) in the 
paper- book contains some clear inaccuracies, 
one of the greatest of which is that at 
page 79, line 28, the word “not” has 
been omitted between the words “shall”. 
and “apply”. In discussing the award’ 
we shall give the correct translation. The 
award commences as follows :— 

“Copy of an award in re:—Saiyed 
Bande Hasan, son of Saiyed Nurul Hasan 
versus Saiyed ‘Moinuddin - Husain and 
Saiyed Iftikhar Husain, sons of Saiyed 
Ahsan Husain.” 
- This is sufficient to show that the dispute 
was not between Moinuddin Husain and 
Saiyed Iftikhar Husain, but a dispute 
between Bande Hasan on the one side 
and Moinuddin Husain and Iftikbar Husain 
on the other side, and the body of the 
award shows clearly that it was in respect 
of the whole of the family property. We 
find, therefore, against the appellants that 
it is proved svfficiently that Saiyed 
Mohammad Taki (his name is wrongly. 
printed as Mohammad Naki) was 
asked to determine disputes between Saiyed’ 
Bande Hasan, on the one side, and Saiyed 
Moinuddin Husain and Iftikhar Husain,’ 
on the other side in respect of the whole of ` 
the family property. ` 

The next point taken by the learned: 
Counsel for the appellants is that the award 


MOHAMMAD YOUSUF HUSAIN v, WILAYAT HUSAIN, 


113 I. 0. 1928 


was bad because the whole of the members 
of thefamily weré not parties to the deed 
of reference. .As we have not got more 
than general evidence as to the reference 
to refer we cannot say: who signed the 
deed of reference. We know, however, , 
who at the time were the members of the 
family alive who would have an interest 
in the matter. The members of the family 
then alive, who had an interest in the | 
matter, were :— . 

` Husain Bibi the widow of Ahsan Husain, 
who may be taken as having been represent- 
ed for the purpoges, of a family settlement 
by her sons ° Moinuddin. Husain and 
Iftikhar Husain, Moinuddin Husain and 
Iftikhar Husain who were, clearly parties 
to the reference, Madina..Bibi the mother 
of Bande Hasan and Bande Hasan. 


As we have already pointed out Bande 
Hasan had in 1880 claimed to represent his: 
mother Madina Bibi and to have obtained 
all her interest in the property. : 

- There was further Ahmad Bandi the 
daughter of Tajuddin. Nabi Bandi Tajud- 
din’s wife was dead. Ahmad Bandi was 
the wife of Moinuddin Husain and was suffi- 
ciently represented by him. © 


"We consider that the members of the 
family were all sufficiently represented in 
the award. The point is of little import- 


“ance, except in so far as Bande Hasan is 


concerned, for the plaintiffs, who are the only 
persons who are objecting claim through - 
Bande Hasan. The most that could have 
been said on this point is that Bande Hasan 
did not represent his mother Madina Bibi 
and tbat this award cannot affect Madina 
Bibi who is not shown to be a party to it, and 
that the appellants can set up the title of 
Madina Bibias having been subsequently 
inherited by their father and then by. 
them. But they cannot take this position 
in view of the fact that their father in 1880. 
asserted that Madina Bibi had no interest 
in the family property having made over 
all title which she possessed to him, and 
the fact that the plaintiffs in the plaint 
accepted this position in the fifth paragraph, 
where they stated that Madina Bibi gave 
her entire property to her son Bande Hasan 
during her lifetime. We, therefore, decide 
onthesecond point that Bande Hasan was 
bound by the award. Bande Hasan, 
himself signed the award ana the learned, 
Counsel for the plaintiffs has abandoned all. 
pleas to the effect that his consent was 
obtained by. fraud or undue influenc3, 
We thus have it that Bande Hasan | 
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represented his mother Madina Bibi and 
represented the whole branch of the family 
from Madina Bibi. We further have it 
that he was bound by the award. We now 
have to “consider the award. After stating 
that disputes had arisen after the death 
ofo Ahsan Husain between his sons (that 
is to say Moinuddin Husain and Iftikhar 
‘Husain) and his step-brother (that is to say 
Bande Hasan the translator has incorrectly 
‘written step-brothers) and that these 
, parties instead of going to Oourt had 
agreed to refer their disputes for decision 
‘to Saiyed Mohammad Taki. Saiyed Moham- 
mad Taki continues that after giving his 
full and deliberate consideration to the 
preservation of the name, the family 
unity and the property and also considering 
that on account of continuous and long 
mutual disputes the property was sure to 
be ruined owing to debts and costs, and to 
prevent disunion among the family, he 
Mobammad Taki decides (the translation 
says ‘“‘proposes”’) as follows :— 
He distributed the property in Fatehpur 
District, that is to say in the village of 
Kura in the following shares. He gave to 
Bande Hasan a three annas share and that 
was all which he gave to that branch. 
He divided the remaining thirteen annas 
share as follows :— 
A share of fivə annas and six pies to 
Iftikhar Husain. 
A share of three annas and six pies to 
Moinuddin Husain. 
He gave Hausan Bibi, Ahsan Husain’s 
widow ashare of two annas for life and 
He gave Ahmad Bandi, the daughter of Taj- 
uddin and the wife of Moinuddin Husain, a 
share of two annas for life. f 
He added that none of these persons had 
a right of transfer, nor was one of these 


persons competent to encumber the pro-. 


perty. As will be seen later this restriction 
was only to be binding upon the persons 
mentioned. This disposed of the Kura 
property. He then proceeded to dispose 
of the remaining propsrty. This would be 
the Rae Bareli property. He said that he 
left that property ‘undivided as it was 
in the lifetimes of Mir Ahsan Husain and 
the entire affairs relating to zemindari 
property pertaining to Jais... 
voce ev cise eben es wae and also household affairs 
shall remain joint.” He added here that 
the entire affairs relating to Kura should 
also remain joint. We have no difficulty 
in determining the meaninghere. He had 
awarded shares in Kura in a manner 
unauthorised by the Imamia Law. We 
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shall discuss later a possible reason for his 
taking this course. When he came to the 
Jais property he left the shares as they 
were under the _Imamja Liw. Now it is to 
be noticed that the shares in the Jais 
property had been settled by the litigation 
from 1880,and he made no alteration in 
these shares. The question of shares, 
however, did not cover the question of 
management and he left the management 
of the property asit had been before, that 
is to say to the head of the family. In the 
third paragraph while leaving the manage- 
ment to the head of the family he laid 
down that the quota of profits should be 
handed over to each sharer, but that any 
accumulated funds should be used for the 
improvement of the property and in 
the fourth paragraph he placed a 
the first charge upon the income the 
payment of the interest on debts 
incurred by Ahsan Husain. In the fifth 
paragraph he provided for the possibility 
of disputes and stated that if any member 
of the family were dissatisfied with the 
apportionment of the profits he could 
recover his profits from the lambardar. 
The head of the family had formerly been 
the lambardar, but he now appointed a 
new lambardar and he introduced a pro- 
vision that ifthe members of the family 
were dissatisfied with the lambardar they 
could by a majority of votes appointa 
new lambardar with the approval’ of 
Government. In the sixth paragraph he 
provided for the appointment of a 
lambardar as distinct from the manager, 
He directed that Iftikhar Husain, and not 
Moinuddin Husain, should be appointed 
lambardar and he directed that Bande Hasan 
shouldbe appointed sarbarakar,that,is to say 
Superintendent over the smaller details, 
and here, he put in avery important clauge 
which has not been correctly translated. 
He said :— 


“Every person, who is meant by me to 
be a co-sharer in the property, can get his 
share in the village divided according to his 
share in the profits fixed.” 

We have no doubt that this is ths literal 
meaning of the words. The translator hag 
Baid: —“can get the profits divided” but the 


‘words are “can get the share divided ac. 
-cording to the sharein the profits.” He 
.added here that certain expenses were to 


remain asa joint charge upon the whole 
property. In the seventh paragraph he 
laid down subsequent rules as to succas- 


death of 
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Hausan Bibi her share was to devolve 
equally upon Moinuddin Husain and 
Htikhar Husain and that upon the.death of 
Ahmad Bande hey share was to go to her 
male issue and in absence of her male 
issue her female iseue was to get mainten- 
ance only. He laid down that gfter Bende 
Hasan, Moinuddin Husain and Iftikhar 
Husain their male issue only were to suc- 
ceed. He stated that the restriction upon 
transfer was not to apply to subsequent 
successors, He laid.down other provisions 
which are ubpimportant. 

The learned Counsel for the appellants 
has asked us to place the following con- 
striictions on this award. His case is in the 
first place that as far as the village of 
Kura is concerned, this is really the only 
fmportant point, the arbitrator divided the 
profits only,and did not divide the property. 
We are unable to accept this. On our con- 
struction he clearly divided the village of 
Kura into separate shares. His next plea 
was that if we accept the construction; 
which we have accepted, tothe effect that 
separate shares were awarded in the vil- 
lage of Kura the award is bad in law. His 
argument here was that the award on this 
construction is absolutely opposed to the 
Imamia Law and as such cannot be upheld. 
The law onthe subject of the validity of 
award bus been discussed in a large number 
of reported cases, We consider it sufficient 
to refer only in this connection to certain 
authoritative decisions of their Lordships 


ofthe Judicial Committee. These are 
contained. in “the. decisions in Muh- 
ammad Nawaz Khan v. Alam Khan 


(2), Madund Ram Sukal v. Salig Ram Sukal 
(3), Jafri Begam v. Syed Alt Raza (4) 
. and Champsey Bhara & Co. v. Jivraj Balloo 
Spinning and. Weaving Co, Ltd. (5). 


In Muhammad Nawaz Khan v. Alam 
Khan (2) their Lordsbipssay at page 77*:— 
“The plaintifis then rely on misconduct of 
the arbitrator as invalidating his award. 
There is no independent case or testimony 
to sustain or, indeed, to give colour to such 
a charge. They merely rely on the award 


(2) 18 I. A. 73; 18 ©. 414; 6 Sar. P. O. J. 26; 70 P, 


R. 1891 (P. ©.). . l 
. (3) 21 L A. 47; 21 C. 590; 6 Sar. P. O. J. 423 (P. 0). 

(4) 28 I. A. 111; 23 A. 383; 50. W. N. 585; 11 M. L. 
J. 149; 3 Bom. L. R. 311; 8 Sar. P. O: J. 27 (P. C.). 
` (5) 73 Ind. Cas. 436; 50 I. A. 324; 44 M. L. J. 705; 
25 Bom., L. R. 588; A. L R. 1923 P. O. 66; (1923) M? W. 
N. 596; 47 B. 578; 33 M. L. T. 419; 28 0. W. N. 397; 
(1923) A. C. 480; 92 L.J. P. O. 163; 129 L. T. 166; 39 
T, L. R.2537 38 C.L. J. 130; L. R. 4A. (P. 0.) 99 
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itself as-showing. such partiality and making 
such statements as to amount to miscen- 
duct. Thatcontention seems.to be mainly 
founded on an entire misconception of the 
fegreement to arbitrate. It was’ not an 
agreement that the arbitrator was to be 
controlled in- his decision by any customeor 
Muhammadan Law,. or otherwise. It was 
an agreement to refer the matter in dispute 
generally to his decision. He appears to 
have decided according to what he conceiv- 
ed was the wish and. intention of the 
deceased Maddat Khan. He was within 
his rightin eo doing. Some criticisms have 
been offered on some of the reasons assign- 
ed by the arbitrator for arriving at his 
decision. These. criticisms, eyen if: 


justified, could not amount'to any proof of : 


misconduct. The arbitrator eppears to 
have acted on the broad view of giving 
effect to the deceased's intentions, He was 
selected by reason of his knowledge of the 
circumstances of the. family.. Their Lord- 
ships see no ground for imputing miscon: 
duct to him.” 

In Makund Ram Sukal v. Saliq Ram 
Sukal (3) their Lordships laid down : that 
even where an award might be held:to be 
ultra vires consent of-the persons affected 
would validateit. Hereit is true that we 
do not know more than generally what was 
the nature of the disputes. referred to 
Mobammad Taki. Weare on firm ground 
‘in finding that one portion of the disputes 
related to the title in the village of Kura, 
We know that Bande Hasan was the person 
who had made the complaint, That is 
clear from the fact that his name appears 


as what may. be conveniently called the’ 


name of the plaintiff. It. is true that 
the award does not apply the rule of suc- 
cessicn contained in the Imamia Law. We 
are not in a position to know why Moham- 
mad Takiawarded Bande Hasan a three 
annas share when apparently under the 
provisions of theImamia Law he was en- 
titled toan eight annas sbarein the vil- 
lage of Kura. A suggestion can be made 
by way of surmise that he was affected ‘by 
the view that Madina Bibi, although mar- 
ried legally to Nurul Hasan, was not, as a 
matter of fact, of the same status as her 
-husband. This,- however, is merely a 
surmise. .We do not know what was 
operating in the mind of Mohammad Taki. 
This much, however, we know. Bande 
Hasan bad asked Mohammad Taki to decide 
his claims to thevillage of Kuraand also to 
certain other claims. Mohammad Teki 
-awarded him a three annas share anly in 


| But there is nothing 
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the village of Kura. Bande Hasan signed 
the award. Mutation took place in accord- 
ance with the terms of the award. Bande 
Hasan at no time objected to the award and 
died with'his hame recorded asin. posses- 
sion of a three annas share in Kura. We 
have, heweves, to consider whether there 


` jg anything ia the subsequent decision in 


Champseu Bhara & Co. v. Jivraj Balloo 
Spinning and Weaving Co. Ltd. (5) which 
should. modify the view of the law which 
we have taken. 
is anything in that decision which should 
modify our views, Their Lordships there 
distinguished the decision in Landauer v. 
Asser (6) and approved the decision in 
Hodgkinson v. Fernie (7). They stated that 
an award could be set aside on anerror in 
law on the face of the award. They inter- 
preted the words “error in law on the face 
of the award” to mean that if there is in 
the award or a document actually incorpo- 
rated thereto (as for instance, a note 
appended by the arbitrator stating the 
reasons for his judgment) some legal pro- 
position which is the basis of the award 
and that legal proposition is erroneousthere 
is an “error inlaw on the face of the award.” 
in that decision 
which affects this award. If Mohammad 
Taki had stated in the award that he 
was awarding theshares according to the 
rule of intestate succession in the Imamia 
Law and then proceeded to arrive at the 
award which he actually made there 
might have been an errorin law. But he 
nowhere suggested that he was following 
the Imamia Law He was following his own 
views as to what was right and proper in 
the circumstances of the family, and such 
being the case there can be no error in 
law. Inany circumstances it would be 
dificult «for the learned Oounsel for 
the appellants to show that this plea 
is open to him in view of the pro- 
visions of Art. $1, Sch. I, Act IX of 1908. 
We have still to refer to the decision in 
Jafri Begam v: Syed Ali Raza (4). Their 
Lordships laid down at page 118* that in 
thecase before them in which under the 
terms of an award a certain lady was 
directed not toeffect partition of property 
which was partible under the personal law 
to which she was subject the restraint 
could not bind her son although it might 

(6) (1905) 2 K. B, 184; 74 L. J. K. B. 659; 93 L. T. 20; 
m3 W. R. 534; 10 Com. Cas. 265: 21 T. L. R. 429, 


(7) (1857) 3.0. B. (N. s.) 189; 27 L. J. O. P.-66; 3 Jur. 
pe, 818; 6 W. R.181; 140 E. R. 712; 111 R.R! 
61 


*Page of 30. A-184] a 
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have bound herself. The argument here 
would be thatthe attempt of the arbitrator 
to lay down restraints upon transfer and to 
set up a succession unknowntethe Imamia 
Lay vitiated the whole award, We are of 
opifiion that this attempt did not have the 
effect of vitiating the wholeaward. It may 
well be argued thatthe provisions in respect 
to succession have no effect. We express 
no opinion as to whether they have any 
effect or not, We are concerned here only 
with the question asto whether that portion 
of the award which gave Bande Hasan a 
share of three ananas in the village of Kura 
is binding upon the plaintiffs as the sons of 
Bande Hasan, 

We can sum up our arguments and our 
conclusions here. The plaintifish&ve attack- 
ed the award on account of an alleged 
technical misconduct by the arbitrator. 
Their learned Oounsel has not imputed 
misconduct in the ordinary sense of the 
term. He has recognised the honesty of 
Mohammad Taki the arbitrator The only 
misconduct which he alleges is the technical 
misconduct of applying a perverse view of 
the law. We find apart from the point of 
limitation that there was no such mis- 
conduct: We farther find that the consent 
of Bande Hasan operates as a bar to the 
plaiatiffs in respect to the extent of the 
share in Kura, We do not find that theaward 
is bad on the ground of an error of law, 
and we further find that although certain 
restrictions in the award may not have been 
operative, the award is operative as confin- 
ing the title of Bande Hasan to a three 
annas share in the village of Kura and 
preventing his sons asserting a claim to*a 
greater share, 

The disposition can also ba supported as 
a family settlement, but we need not go 
into that question in detail. We fiad that 
the transactions constituted a family 
settlement. This disposes of the major 
part of the appeal. It is to be noted that the 
descendants of Ahmad Bandi who were 
defendants Nos. 2 to 4 in the trial Oourt did 
not contest the plaintiffs’ suitand filed a 
written statement supporting the plaintiffs’ 
claim. There are two pointsinthe appeal 
which remain to ba considered. The first 
point is as to the share in what is known 
asthe kothi in Jaisand other town lands 
in Jais with such bulidiogs as there are 
upon them, that isto say the property in 
„List B of the plaint. The second point is 
as to the property in List Oobtained under 
the mortgage rights inthe Ras Bareli Dis- 
trict. On these points the appeal must 
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succeed. There is nothingin the award 
Ex. A-6 which militates against the 
appellants’ claim to this property. Moham- 
mad Faki, thé arbitrator, left their shares,in 
all the property with the exception of Kira 
as they had been before and under the 
Imamia Law the appellantseare entitled to 
an eight annas share inthe property in 
Lists B and O. This portion of the appeal 
‘affects only defendants Nos. 1 and 5. As 
has already been stated defendants Nos. 2 
to 4 did not contest and the contest here is 
only on behalf of defendants Nos.1 and 5. 
The position taken by defendants Nos. 1 
and 5 is somewhat peculiar. Their main 
pleas referred only to the kothi in Jais 
which was admittedly built during the 
period that Moinuddin Husain was 
manager of the family. The peculiarity 
of their position is this. They have asserted 
thatthis kothi was constructed with funds 
provided by Moinuddin Husain himself. 
There is little evidence as to the source of 
these funds but they must have been either 


family funds or Moinuddin Husain's private’ 


money. If the funds were family funds the 
plaintiffs are entitled to an eight annas 
share in the kothi. If the funds were not 
family funds the structure was the in- 
dividual property of Moinuddin Husain and 
defendants Nos- 1 and 5 have admittedly 
no title to succeed Moinuddin Husain. 
“Moinuddin Husain’s heirs are represented by 
defendants Nos. 2 to 4 and defendants Nos, 2 
to 4 support the plaintiffs’ claim. Further 
Zaki Jan, who wasdefendant No. 2and who 
has not been impleaded as a respondent 
who himself was one of the heirs of Moinud- 
dif Husain having married Khatun Bandi, 
now. deceased, the daughter of Ahmad 
Bandi, has deposed distinctly that although 
Moinuddin Husain got the kotht built with 
his own money the kotht was built. for the 
benefit of all the members of the family as 
it was used by- all—see his evidence at 
page 37. Thus the defendants Nos. 1 and 5 
who are the only persons concerned in 
contesting this portion of the appeal have 
had to fall back on the plea that the 
plaintiffs’ case in respect of the kothi is 
barred under the provisions of O.II, r. 2 
because no relief was sought in respect of 
the kothi when Bande Hasan instituted his 
suit in 1880. We havə already dealt with 
that plea. We have further to note jn this 
connection thet the kotht in question was 
not built until many years after 1840. The 
appeal must succeed in respect of the pro- 
perty in List B. 


` Ipmust equally succeed in respect of the- 
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property in List O. Thé propert 
property which -was acquired 
Hasan himself. It is distinci 
property and the appellants are e 
a share of eight annas in it. 

The result is that the decreeof t 
trial Judgeis modified. The | 
will be given a decrees for: an ‘ei; 
share in the property in‘ List B-an 
annas share in -List O. - Othe 
appeal is dismissed, and the deer 
lower Court is upheld, ; 

We now come, to the question 
The principal contesting - respon 
Kuar Ohandra Bhukhan Singh a 
of nine annas in the village of K 
case against him was rightly disn 
was rightly awarded his costs in : 
below. The plaintiffs appellants 
his costs in this appeal. As agains 
Husain and Musammat Kazmi B 
suit was rightly dismissed in resp 
Kura property but should-have bet 
against the remaining property. 
receive and pay costs in this Cour 
Court below according to their su 
failure. Itis tobe noted that 
represented jointly in the Cou 
Here they have been represented : 
as defendant No, 5's case differs 
case of her husband defendar 
Costs will be awarded separatel 
Court in respect of these two res 
Except as already stated the 
appellants will pay their own costi 

G.H, . - Decree y 


OUDH CHIEF COUR 
Szeconp Rent Appeau No. 29 o) 
August 17, 1928. 
Present: —Mr. Justice Misr 
BISRAM SINGH anD anoTua 
PLAINTIFFS— APPELLANTS 
Versus 

DANNA-—DREENDANT— RESPON 
Oudh Rent Act (XXII of 1886), s. 126—« 
—Co-sharers realising rents separately —] 
of custom—Lambardar’s right to commute: 
Landlord and tenant—Parties to rent sui 
A custom by virtue of which every : 
a mahal is entitled to collect his share o 
is recognised by law. to prevail in joint: 
if it is found to exist its validity has to be 

[p. 798, col. 2.) ` 
“Itis a usual rulé that whenever a tèr 
payment of rent to a'third person such tl 
S impleaded as a co-defendant. 


‘were not entitled to bring the present suit. 
Jt wasals> pleaded that Taakur Hem Singh 
lambardar was entitled to make collections; 
and that the defendant had. in good faith 


been made out, and that the lambardar 
was, therefore, entitled to collect the rent 


‘and as such the payment made to him by 
the defendant was good payment. efn this 


GONGIAGÊALIULN UL wll tue eviueuce OÀ LING 
record, Itis, however, not possible for me 
to take any of these two courses since I find 
that the issue framed by the trial Court on 


lambaraar in: commuting grain rent for 
cash reni? Is his action in commuting 
grain rent ofthe defendant for cash rent 
justified by any-benefit to the co-sharer, 


1310.19 ` 


3. „Were any kankut proceedings held in 
the year 1333 Fasli in respect of the crops 
standing in the holding of the defendant 
Danna ? If so were they held in his pre- 
sence and are they binding upon him ? 


- 4, Tf not whatis fair and proper rent 
for the holding in dispute ? 


5. Has the defendant paid Rs. 42 to 
Thakur Hem Singh lambardar, and if 
Bo, was that payment madein good faith 
-and is it binding upon the plaintiffs? 


The learned Assistant Collector will allow 
the parties to produce before him such 
oral and documentary evidence as they 
may like to produce and will then sub- 
mit his finding on the above issues. 
He is also requested to deal with the 
evidence now on the record and the 
evidence to be produced before him in 
‘detail. Findings are to be returned to 
this Court within a period offour months 
from this date. Parties will be given 10 
days’ time to file their objections against 
the findings, time to be reckoned from 
the date when the findings are notified 
to them by the learned Assistant Ool- 
lector. i 


JUDGMENT.—The facts of this case 
are sufficiently stated in my order of 
remand dated the 29th March, 1928. 

The findings on the issues remitted by 
me have now been submitted by the learn- 
ed Assistant Oollector. It appears from 
them that he has held an elaborate and 
exhaustive enquiry and the findings sub- 
mitted by him have been of great help to 
me in deciding this case, ` 

The issues submitted by me were as 
follows :— 

- (1) Does there exist any local custom in 
Mahal Mathura Singh of village Khairepara 
by virtue of which every co sharer of that 
mahal .is entitled to collect his share of 
' -the rent? or whether the lambardar alone 
is eatitled to collect the rent ? 
- (2) Are the co-sharers of Mahal Mathura 
Singh bound by the action of Hem Singh 
lambardar in commuting grain rent for 
cash rent? Is his action in commuting 
grain rent of the defendant into cash rent 
justified by any benefit to the co sharers? 

(3) Were any kankut proceedings held in 

A the year 1333 Fasli in respect of the crops 
standing ia the holding of the defendant 
Danna? * If so were they held in his pre- 
sence and are they binding upon him? 

(4) If not, what is fair agd proper rent 
for the holding in dispute? 
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` (5) Has the defendant paid Rs, 42 to 

Thakur Hem Singh lambardar, and if so, 

was that payment made in,good faith and 
it binding upon the plaintiffs ?* 

I may state that I had directed the 
learned Assistant Collector to make Hem 
Singh a party to the sait and also allow 
the parties to produce such more oral and 
documentary evidence as they may like to 
Produce, I find that this has been done 
and the findings returned by the learned 
Assistant Oollector are to the following 
effect :— 

As to the first issue he has found that 
‘the custom pleaded by the plaintiffs thet 
in Mahal Mathura Singh of village Khaire- 
para every co-sharar of that mahal is en- 
titled to collect his share of rent is 
established ; and that the lambardar alone 
is not entitled to collect the rent, 

As to the second issue he has found that 
the lambardar had no authority to com- 
mute the rent of the grain paying tenant 
and that his action in commuting rent of 
defendant Danna into cash rent was not 
justified by any benefit to the co sharers 
siace the holding can be let out on rent 
for Rs. 100, whereas the cash rent fixed 
by Thakur Hem Singh was only Rs. 42. 

As to the third issue he has found that 
it is proved that kankut proceedings were 
held in the year 1333 Fasli in respect of 
the crops standing in the holding of de- 
fendant Danna, and that he was present 
when such proceedings were held, but they 
are not binding on him since the valua- 
tion of the crops was immensely ex- 


' aggerated. 6 


As to the fourth issue he has found that 
the fair and proper rent for the holding in 
dispute amounts to Ps. 74. 

As to the fifth issue he has found that 
it is not proved that the defendant paid 
Rs. 42 to Hem Singh and in any case the 
said payment was not made in good faith 
and is not binding upon the plaintiffs, 

Objections have been filed by defendant- 
respondent, Danna, in this Court and by 
Hem Singh defenuant in the Court below, 
to all these findings, and the case has been 
argued before me at great length. 

1 now proceed to give my decision in 
regard to each of theissues remitted by 


8. 

Issue No. I1.—This issue relates to the 
existence of the local custom alleged by 
the plaintiffs to prevail in Mahal Mathura 
Singh of village Khairepara by virtue of 
which every cosharer of that mahal is 
entitled to collect his share of the rent, 


o 


a 


sharer. 


-of management. 
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As remarked by the learned Assistant 
Collector this is the most important issue 
in the case. , 

[His Lordship réferred to the evidence a 
proceeded:]} i 

There is, therefore, left. no doubt in my 
mind that this evidencs show8 satisfactorily 
that the rent belonging to Raj Kuar has 
been collected separately fora long time. 
This would not have bean the case, if the 
rent had been collected by the lambardar 
alone and not by the co-sharers separately. 

I may also refer to the evidence of Hem 
Singhhimself, who wasexaminedin this case 
as D. W. No. 1. He stated clearly in cross- 
examination that in the case of batai ten- 
ants he never took more than his own share 
while other co-sharers took their shares, 
He also stated that hedid not give any 
share out of his collections to any co- 
This goes clearly in support of the 
custom, alleged by the plaintiffs. 

I should now like to refer to the wajib- 
ul-arz produced in the case (Ex. B. 7). 
Paragraph 3 of the said wajib-ul-arz shows 
that the fixation of rent and other matters 
connected with the management of the 


estate took place with the consent of the 


co-sharers. If thera had been a custom in 


Mahal Mathura Singh to the effect that the 


lambardar used to collect rent all alone, 


such a state of affairs as is pointed out 


by the wajib-ul-arg would not have existed. 
In that case it would have been recorded 
in the wajib-ul arz that it is the lambardar, 
who is responsible for the fixation of the 
rent and for doing other acts in the course 
The wajib-ul-are further 
provides that every co-sharer pays separately 
his quota of the Government revenue. 
This also supports the custom alleged by 
the plaintiffs. i 

It was argued on behalf of the defendant 
that since in para; 2 of the wajib-ul-arz the 


entire mahal was stated to have been 


bilijmal no such custom ought to be ;pte- 
sumed to exist in that mahal. I do not 
see any force in this contention, because 
the custom like the one alleged by the 
plaintifs is recognised by law to prevail 
in joint estates, and if it is found to exist 
its validity has to be recognized (vide 
B. 126 of the Oudh Rent Act). 
Reference was also made on behalf of 
the defendant to thefstatement of Bha% want 
Singh P. W. No. 2 made in a previous suit 
(Ex. B16) in which he had stated that his 
share of profits was still due from Hem 
Singh, and :consequently the latter's suit 
agaitst him should not be decreed. It 
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was contended on the basis of thi: 
ment that this proved collection of | 
by the lambardar Hem Singh. Iam 
to accept this contention for two 1 
firstly that this wasa statement nm 
Bhagwant Singh in a suit brought 
him by Thakur Hem Singh Yor r 
of his share of the Government reven 
might have been made by him fal 
suit his purposes of defence in the 
secondly that there are certain si 
lands in Mahal Mathura Singh, 
belong to all the co-sharers and it m: 
been that the profits mentioned by 
want Singh as due to him were in 
of those shamilat lands. 

On a consideration of all the o1 
documentary evidenca I am of opini 
the finding as to custom arrived at 
learned Assistant Collector is corre 
must be maintained. 

Second issue.—As to the second i 
am of opinion that Hem Singh, lam 
was not justified in commuting gra 
into cash rentin respect of the hol 
defendant Danna, The learned A: 
Collector has found that ordinar. 
holding would fetch Rs. 100 and t. 
fair rent for that holding, taking : 
cumstances into consideration; woi 
Rs. 79. Under these circumstanc 
commutation of therent of his hol 
Rs. 42 cannot be justified, and t 
-sharers of Mahal Mathura Singh can 
considered to bs bound by his action. 
from this I am of opinion that in tł 
of tenants paying their rent in kin 
not legally open to the lambardar | 
mute their grain rent into cas. 
without the consent of all the co-s 
Such an action on his part could not 
opinion; be considered to be an ac 
the ordinary course of management! 
village. Hə may be entitled to colle 
from the tenants as it stands, i. e., 
tenants are paying cash, to collect 
cash and if they arepaying theirrenti 
to take grain instead. Iam not, h 
prepared to hold that he would bse 
for the purpose of management toc 
the grain rent into cash rent, since 
conversion would alter the very sys 
collection for which the lambardar 
be considered to have any author. 
law. I am, therefore, of opinion tl 
action of Hem Singh, lambardar, ir 
“muting the grain rent of defendant, 
into cash rent is not binding upon th 
co-sharers of Mahal Mathura Singh 
same view was taken by the R 


Courts „which did not uphold the validity 
of the leases granted by Hem Singh to 
other tenants (vide Exs. A-1 and A-2). Hem 
Singh admitted this fact in his evidence 
and stated further that when he gave the 
nattas tọ thesg tenants he had taken verbal 
consent of all the co-sharers. There is no 
proof of such consent having been taken 
in thecase of defendant Danna. 

{After deciding issues Nos, 3to 5 his 
‘Lordship concluded:} 

The result of these findings is that the 
plaintiffs would be entitled to get a decree 
-for their. share of the rent payable by 
Danna ; that kankut proceedings held in 
‘the year 1333 Fasliin respect of Danna’s 
crops cannot be upheld; and that the fair 
and properrent for his holding is Rs. 7%. 
According to that calculation the plaintiffs 
would, be entitled to Rs. 37-2 as their share 
of rent. : 

I, therefore, set aside the decree of the 
learned District. Judge of Sitapur dated 
the 2lst April, 1927, and also discharge the 
decree passed by the learned Assistant 
Collector on the 15th January, 1927, and in 
lieu of these decrees I pass a decree for 
Rs, 37-2 in favour of the plaintiffs as their 
share of rent in the holding of the defend- 
ant Dannain respect of the year 1333 
Fasli 

As to costs my order is that the defend- 
ant Danna and Hem Singh will pay their 
own costs of all the Courts and will fur- 
ther pay-the costs ofthe plaintiffs-appel- 
lants in‘all the Courts proportionately to 
the amount now found due to them. 

G. H, Decree set aside. ' 


OUDH CHIEF COURT. 
First Orvin APPEAL No. 183 oF 1927, 
August 23, 1928. 
Present:;—RSir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Misra. 
Thakur FATEH BAHADUR SINGH 
—PLAINTIFF—APPELLaNT 


VETSUS 
Babu NAGENDRA BAHADUR SINGH 
—DEFENDANT— RESPONDENT. 
o Interpretation of deed—Perpetual lease—“Naslan 
bad naslan"—Under-proprietary title, whether pre-. 
sumable. 

The words “naslan bad naslan” used in a per- 
petual lease granted by a talugqdar do not confer 
under-proprietary title although they*connote heredit- 
ary rights. 


. 


Thakur Harihar Bakhsh v. Thakur Uman Parshad 
(1) and Sheo Bahadur Singh v. Bishunath Saran Singh 
(2), referred to. 


irst appeal against a decrte of the Sub- 
ordinate Judge, Partabgarh, dated the 21st 
September, 1927. 
Mr. H. Husaiz, for the Appellant. 
Mr. Ganpat Sahat, for the Respondent, 


JUDGMENT.—This is a plaintiff's 
appeal. The decision in the appeal will be 
solely on the question as to whether 
under-proprietary rights were conferred on 
Khanjan Singh and Dhaunkal Singh in 
the years 1863-64. It is established beyond 
doubt and it is admitted on both sides, that 
Mata Badal Singh and Dhaunkal Singh 
applied in the year 1863 for under-proprie- 
tary rights in the Settlement Court in the 
Partabgarh District. On the 15th December, 
1863 the talugdar, who had the superior 
proprietary rights executed in their favour 
a lease Ex. 3. It would appear from the 
subsequent evidence that before he executed 
this lease he had executed a previous lease 
for which Ex. 3 was substituted. Exhibit 3 
is called fa perpetual lease. It grants the 
whole of the village of Bhagesara from year 
to year and naslan bad naslan (generation 
after generation). The lessees agreed to 
pay a fixed rent to the taluqdar. This 
lease was produced before Mr. King 
Settlement Officer and he then passed an 
order on the 15th January, 1864,(Ex. A-3) 
as follows:— 

“To day the plaintiffs produced the lease 
from which it appears that they have been 
granted a perpetual lease by the taluqdar 
generation after generation of the viilage 
on an annual jama of Rs. 401 with the 
exception of fifteen bighas jagir land, ete. 
Hanwant Lal, general agent of the 
talugdar, has made an admission to the 
same effect. It is, therefore, ordered that in 
view of the application filed by the 
plaintifis the case having been dismissed be 
consigned to the records. The Sadar 


. Munsarim is to be directed to make entries 


in the survey papers accordingly.” 

On the same date Mr. King Settlement 
Officer wrote Ex, A-5:— 

“Parties present. The deed is reproduced 
with additions which are intended to secure 
the benefit of the lease to the plaintiffs’ 
heirs and ancestors” (presumably 
méans*successors) for ever. The plaintiffs 
have thus secured their end and I dismiss 
their claim toan under-proprietorship by a 
cree that the plaintiffs’ claim is reject- 
e ki ` 
This is really all the evidence which we 


e 


ommend 


havein the matter. Khanjan Singh and 
Dhaunkal Singh were never at any time 
recorded as wnder-proprietors and there is 
no evidence to show that at any time fs 
they or their successors attempt to exer€ise 
any rights as under-proprigtors until their 
successors made the transfers which are 
challenged now. The learned trial Judge 
as found that there are no under-propriet- 
ary rights. The learned Counsel for the 
‘appellant, who contests this finding, lays 
_stress upon a decision of their Lordships 
of the Judicial Committee in Thakur 
Harihar Bakhsh v. Thakur Uman Parshad 
“ (1) where their Lordships at page 16* have 
stated that they are unable to find any 
instance ine which a gift with the words 
-naslan bad naslan attached has been held 
“to conferanything less than the absolute 
ownership. But the transaction here is not 
-a gift, but a perpetual lease. Perpetual 
‘leases in no case confer proprietary title, 
and in many instances they have been 
found not to confer under-proprietary title. 
. Reliance has also been placed on a decision 
of a Bench of this Court in Sheo Bahadur 
Singh v, Bishunath Saran Singh (2) where 
. the Chief Judge, who was one of the Judges 
‘composing the Bench, said that he accepted 
, the view that where a man is proved to 
have hereditary rights and there is nothing 
to show that they are non-transferable they 
-must be presumed to be transferable. This, 
however, is not a case in which there is 
mothiug to show that the rights were not 
transferable for the judgmentof the Settle- 
‘ment Court itself shows that the rights 
were non-transferable. The case is clear. 
Khanjan Singh and Dhaunkal Singh had 
applied at the Settlement Court for a 
decree that they were entitled to under. pro- 
prietary rights, that is to say to hereditary 
and transferable rights in the village of 
Bhagesara. The talugdar the owner of 
-the village granted them a perpetual lease 
which gave them hereditary rights. The 


‘Settlement Court then declared that their. 


suit was dismissed but that they had 
‘secured their end. : This can only mean, in 
our opinion that their claim for transferable 
‘rights was refused. There is no question of 
presumption remaining as the presumption 
‘has been effectively rebutted. We accord- 
‘ingly dismiss this appeal with costs, 
. GH Appeal dismissed. 
(1) 14 I. A. 7; 140. 296; 11 Ind. Jur 194; 4 Sar, P. 
0. J. 766; Rafique Jackson's P. O. No. 95 (P. 0.). 
(2) 99 Ind. Cas. 876; 2 Luck. 4 at p 39; 4 O, W.N, 
15; L. R.8 A. (O.) 48; A. I. R. 1927 Oudh 74. 
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‘of references made by a Court. 


OUDH CHIEF COURT. 
Civin ReFERENOE No. 11 oF 1928. 
August 21, 1928. 

Present :—Sir Louis Stuare, Kr, Chief 
Judge, and Mr. Justice Raza. 

DEPUTY COMMISSIONER, BARA . 
BANKI in ReracEnos Sheikh IKRAM ALI— 
APPELLANT i 

versus 
MOHAMMAD AHSAN ALI—REPONDENT 

Civil Procedure Code (Act V of 1908), 3. 118, 
0. XLV I—Reference—Jurisdiction of High Court— 
Reference by Deputy Commissioner—Jurisdiction to 
answer, 

The jurisdictioa of the High Court to answer 
references is confined under s. 113 and OO, XLVI, 
Civil Procedure Code, to references made by a Court. 
The High Court has, therefore, no jurisdiction to 
answer a reference made by a Deputy Commis- 
sioner for a decision as to the legality of a tem- 
porary injunction issued by a Subordinate Judge. 

Ali Bahadur Khan v. Bisheshar Singh (1), fol- 
lowed. k 

Messrs. H. Husain and A. C, Mukerji, 
for the Respondent. 

JUDGMENT.—This is a reference by 
the Deputy Commissioner of Bara Banki 
for a decision as to the legality of the 
action of the Subordinate Judge of Bara 
Banki in the matter of the issue of a 
temporary injunction. We are of opinion 
that we have no jurisdiction to answer 
reference. We have jurisdiction to answer 
reference made under the provisions of 
8.113 of the Oode of Civil Procedure 
read with the provisions of O. XLVI; 
but our jurisdiction is only in respect 
We accept 
the view of Jaw taken in Ali Bahadur 
Khan v. Bisheshar Singh (1) and find that 
this is not a reference made by a Court 
within the meaning of the Code of Civil 
Procedure, We, therefore, regret that we 
are unable to reply the question raised. 
Let the papers be returned. Oosts on 


parties. 


Papers returned, 


A. 
(1) 54 Ind, Cas. 564; 22 O. O. 319; 2°U. P, L, R. (0.) 
36. 


21; 70. L. J. 6 
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RANGOON HIGH COURT. 
BERGOND Orvit APPEAL No, 21 or 1923. 
. May 4, 1928. 
Present :—Mr, Justice Darwood, 
` USHW-E B WA— APPELLANT 


VETSUS 
-  MAUNG THAUK KYA AND OTHERS— 
RESPONDENTS. 
Co-owners—Decree against co-heirs—Sale of deceas- 
ed's estate--Deposit of decree amount by one co-heir-— 

Right to contribution—Depositor whether entitled to 
charge over share of other co-heirs. 

-° A co-heir whodepositsia Court under O. XXI, r. 
89, Civil Procedure Oode, the amount -of a decree 
obtained against all the heirs fora debt due by the 
deceased, in order to have a sale of the deceased's 
estate -set aside is not entitled ‘to a chargeupon the 
share of the other co-heirs for the amount which they 
are liable to contribute. [p. 802, col. 23 

Second appeal against the judgment 
of the District Court, Prome, in Civil 

“Appeal No. 113-P ef 1927. . 

Mr. Thein Maung, for the Appellant. 


JUDGMENT.—So far as this appeal 
is. concerned, the facts of the case may be 
-stated as follows:— .* 

A money decree was passed against the 
firat four respondents as legal represent- 
atives of their mother, the late Ma Shan 
Ma, In. execution of that decree the pro- 
perty in suit, viz, certain paddy lands, 
were auctioned by the Court and purchased 
by the appellant. The lst respondent, 
-however, exercising the powers conferred 
by O. XXI, r. 89 of the Oivil Procedure 
Code, deposited Rs. 870-2-0 in Court and 
thus saved the property. The four respon- 
dents subsequently mortgaged the property 
to one U Shwe Kha on the 17th August, 
1924, for Rs, 590, and later, under Ex. 
`B, appellant purchased the rights of the 
2nd, 3rd and 4th respondents in the 
property . subject to U Shwe -Kha’s 
or a which, appellant says, he has paid 


off, 
. The. lst respondent has also sold his 
interest in the property to the 5th and 6th 
respondents: but there appears to be a 
separate dispute going on between these 
parties as to the validity of the sale. The 
5th respondent states that the lst respon- 
dent is in possession as histenant. The 
Ist respondent shows himself to be a very 
unreliable witness. He says that he has 
not sold all the land to the 5th and 6th 
respondents; and that he has returned 
them the sale price—Rs. 2,000. The 5th 
and 6th respondents deny this allegation. 
It isnot clear why the lower Courts did 
not go into the question of these respond- 
ents'..title, They were either necessary 


al 
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parties to the suit, or they were not, If 
they were, then theappellants were, on the 
findings of the lower Courts entitled toa 
decree for possession of 11/46ths of the land 
gainst them. 
It is trne that the Courts below have 
given a deces against them, but, if they 


“have purchased the lst respondent's interest 


in the property, then it appears to me that 
the one point which has been arguedin 
both the lower Courts, viz., the question of 


‘a charge on the land fora proportionate 


share ofthe sum which the Ist respondent 


-paid to have the Court sale cancelled, loses 


its importance. 

It is admitted that the shares of the 3nd, 
3rd and 4th respondents in the -land in suit 
amount to 11-l6ths of the whole, and the 
mäin point of dispute in the lower Appel-° 


‘late Courtand this Court was whether the 


appellant was entitled to this share free 
of any charge. 

If the lst respondent alone had to be 
considered, the question would be of 
paramount importance in this case, but, 
been alleged, with 
soma show of truth, thatthe 5th and 6th 
respondents are his representatives-in- 
title, it can hardly bə urged that any 


‘equitable charge which the lst respondent 


might possibly have been entitled to against 
his co-heira for their proportionate share 
of the sum of Rs. 870-2-0, which he paid 
to recover the land, has been passed on to 
his assignees, 

There are certainly no equitiesin their 
favour with reference to the payment made 
‘by the lst respondent. If they have acquir- 
ed. his interest in the land," they would 
certainly not be entitled toa sort of rebate 
on the price: paid by them for his share 
merely because he chose to pay his mother’s 
debt, more especially as the rebate would 
have to be paid by the appellant, 

Both the lower Courts have held that 
the appellant has acquired the interest of 


his vendors in the property subjecttoa == 


charge in favour of the Ist respondent to 
the extent of Rs. 596 12-0, 
Appellant urges that the lower Oourts 


‘were wrong in law in allowing this charge. 


Ono the assumption that the lst respon- 


‘dent is still the owner of his own share, it 


Certainly does seem equitable that his co- 
heira should contribute towards the cost 


of thfe recovery of the land after the Court 


sale, -Bat it is very questionable whether 
any right of contribution in such a case 
could ba made acharga upon their share in 
the land. ue 
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There has been a conflict of decision 
amongst the High Oourts of India on the 
analogous case of payment of revenue 
by‘ one co-hgir. In.1887 in the case 
of Kinu Ram Das v. Mozaffar Hosai 
Shaha(1)- a Full Bench of the High Court $ 

.'Calcutta held that there is no general rule 
of equity to the effect that wloever, having 
an interestin an estate, makes a payment 
in order to save the estate, obtains a charge 
on the estate, and, therefore, in the absence 
ofa statutory enactment, a co-sharer who has 
psid_the whole revenue and thus saved the 
estate does not by reason of such payment 
acquire a charge on the share of his default- 
ing co-sharer, 

ae J., with whom the majority agreed, 
Baid:— . 

“The contention before us has been in 
favour ofthe broad proposition that a pay- 
ment of Government revenue orany other pay- 
x entnecessary tosave the estate,if made by one 
having an interest which would be sacrificed 
by the loss of the estate, gives a charge on 
the estate for the money paid. We have to 
say whether any such rule of equity isin 
force in this country.” 

The answer of the majority of Judges to 
the above question was in the negative. 


In Seth Chitor Mal v. Shib Lal (2) a Full- 


Bench of the Allahabad High Oourt agreed 
with the decision in Kinu Ram Das's case (1). 


Section 100 of the Transfer of Property Act’ 


was referred toand held not to operate as 
creating a charge in the above circum- 
stances. 

The decision of these two High Courts on 
this important question was followed by the 
High Court of Bombay in Shivrao Narayan 
y, Pundlik Bhaire (3). 

Jenkins, O. J., states there:— 

“The mere fact that the plaintiff had to 
make the payment for the purpose of saving 
his own property does not, in our opinion, 
make any difference, for though this fact 
may, under the circumstances, have given 
aright to claim contribution, a charge would 
not be an incident to that right, for ‘it is 
plain that the right to contribution is a 
personal right and the remedy is a personal 
remedy, and that there is no lien in respect 
of which the right to contribution arises’.” 

In Rajah of Vizianagram v. Rajah Setru- 
cherla Somasékhararaz (4) a Full Bench 
of the Madras High Oourt held that where 

one of two or more co-sharers ownifig an 


(1) 14 0. 809 (F. B.J). 
(2) 14 A. 273; A. W:N. (1892) 117 (F, B). 
(3) 26 B. 437; 4 Bom. L. R. 90. 
(4) 26 M, 686; 13 M, L, J. 83 (F. BJ), 
. 
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estate rubject to the payment of Government 
revenue pay the whole revenue in order to 
save the estate from liability to be sold for 
arrears of revenue, he is entitled toa charge 
upon theshare of each of his e6-sharers for 
the realization of the latter's share of the 
revenue as between co-sharers, e . 

Subramania Aiyar, J., based this right 
on justice, equity and good conscience, while 
Benson, J., was of opinion that a charge 
was created by operation of law. 

In Puthenpurayil Amman Paruykyi v. 
Mangalaseri Pulli kandi Pakram Haji (5) a 
Bench of the Madras High Court followed 
the decision in the Rajah of Vizianagram’s 
case (4). 

The different opinions held by the High 
Courtsof Calcutta, Bombayand Allahabad on 
the oneside and that of Madras on the other 
render the question in this case more diffi- 
cult to answer. But the facts may easily be 
differentiated from those contained’ in the 
above authorities. In each of those cases 
the co-sharers were all liable to. pay the 
Government revenue, and in default of such 
payment their lands were liable to be sold. 
Payment of revenue by one co sharer, there- 
fore,was payment ofa debtfor which all 
theco-sharers were jointly liable. In the 
present case the property of Ma Shan Ma had 
already been cold inorderto satisfy the decree 
passed against her estate. Her heirs were, 
therefore, no longer liable to pay any debt, 
since none existed. The lst respondent, 
however, then took it upon himself to save 
the property by having the Court sale set 
aside under the provisions of O, XXI, 
T. 8¥,of the- Oivil Procedure Code. At 
that period neither he nor his co-owners 
were under any liability to make any 
payment whatever in respect of the pro- 
perty. His action, therefore, in saving the 


property was a purely voluntary one, and it , 


does not appear to be suggested that he 


was acting with the knowledge or consent 


of his co-owners in doing so. 


Since a charge can only be created by act 
of parties, or by operation of law, it is 
difficult to see how one has been ereated 
in this case. There wasno act of the parties 
creating one, andthe voluntary payment 


made by the Ist respondent, even though it - 


benefited the other respondents, does not 
create a charge “by operation of law” in his 
favour. No doubt from the point of view 
of equity, justice and good canscience, it is’ 


right and proper that the co-owners who | 


benefited by his act should recompense him, 
(5) 15 Ind, Cas, 262; 36 M. 449; 24 M, L, d. 538. 
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and that their share in the property should 
be held liable forthe amount which each of 
them has to contribute; but, in view ofthe 
rulings quoted above, I think it must be 
held, so farasthis case is concerned, that 
the lst respondent nas no charge upon the 
shares o his co-owners. I arrive at this 
conclusion with considerable hesitation, 
though it is supported by the views of the 
High Courts of Oalcutta, Bombay and 
Allahabad, asit appears tə me that the oppo- 
site view held by the Madras High Oourt is 
supported by cogent and convincing argu- 
ments. 

The judgment and decree of the lower 
Appellate Court is, therefore, reversed and 
that of the Sub-Divisional Court modified to 
the extent that the decree for possession of 
the 11/itths share in the property will be 
unconditional. 

Respondents will pay appellant's costs. 

A, Decree reversed, 


RANGOON HIGH COURT. 
Seoonp Orvin ArraaL No. 541 or 1927, 
May 7, 1928. 
Present :—~Mr. Justice Darwood. 
YAN LIN— APPELLANT 
versus 


MYAT SAN-—RESPONDENT, 

Wrongful attachment—Liability for damages—At- 
tachment of cattle—Death of cattle —Liability of per- 
son causing attachment—Civil Procedure Code (Act V 
of 1908), s. 105—Order of remand not appealed from— , 
Right todispute correctness of finding on which order 
is based, 

One whowrongfully attaches the property of a 
stranger isa trespasser and is liable both for the 
property attached or its value as well as for all 
damages that reasonably flow out of the wrongful 
attachment. [p. 804, col. 1.] 

Where cattle belonging to astranger was wrong- 
fully attached by a decree-holder and one of them died 
while in the decree-holder’s custody without any 
negliganos or improper conduct on the part of the 

atter: 

Held, that the decree-holder was bound to pay the 
value ofthe cattle which died. [p. 803, col. Ll 

Subjan Bibi v. Sheikh Sariatuka (1), uot followed. 

Goma Mahad Patil v. Gokaldas Khimji (2), relied 


on. 

When a party aggrieved by an order of remand 
from whichan appeal lies does not appeal therefrom, 
heis precluded from disputing the correctness of the 
findings on which order of remand is based. [p. 504, 
cols, 1 & 2.) - 

Maung Po Kaing v. Ma Tok (4), followed. 


Second appeal against the judg- 
ment of the District Court, Myaungmya, in 
Oivil Appeal No, 28 of 1928, 


YANTLIN. Y. MYAT SAN, 
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JUDGMENT. —İn thesuit out of which 
this appeal arises, the respondent, Myat San, 
sued the appellant, Yan Lin, for the recovery 
of six heads of cattle gnd for damages. 
The total claim amounted to" Rs. 1,335. 

The cause of action was the wrongful 
attachment of the cattle on the 24th March, 
1923. [he respondent applied for a removal 
of attachment, but, as that was refu3ed, 
he sued for the declaration of his title. 
During the pendency of the suit, the cattle 
were handed over to the appellant on his 
furnishing security. The declaratory suit 
was dismissed, but, on appeal, the present 
respondent was given a decree, Meanwhile, 
however, the appellant had sought execution 
ofhis decree by having the cattle sold 
through the Court and habecame the pur- 
chaser, The respondent, therefore, brought 
this suit to recover the cattle, and he also 
claimed damages for the wrongful attach- 
ment, 

The suit was dismissed by the trial Court 
as barred by limitation, but, on appeal the 
District Court held on the 3rd November, 
1926, that the suit was not barred and re- 
manded it for trialon the merits. This 
trial resulted in the respondent obtaining 
a decree for Rs. 1,170, aud costs, and this 
decree has been confirmed by the District 
Court on appeal. 

As it is not disputed that the appellant 
was liable to pay damages to the respondent 
for the wrongful attachment, it is unneces- 
sary to refer to any authorities for this 
well-established principle. One of the 
cows, however, died while in appellant's 
custody, and he argues that, since this 
‘death was not the necessary conspquence 
of the attachment, he is not liable to pay 
for its value, It may be mentioned here 
that the appellant had disposed of the rest 
of the cattle. | 

Appellant relies on the case of Subjan 
Bibi v. Sheikh Sariatuka (1) in support of 
his argument. In this case the High Court 


of Oaicutta held that the defendants could 


not be made responsible for any damage 
to cattle not shown to have been occasioned 
by negligence or improper conduct on the 
part of the bailiffs while the cattle remained 
in their custody. 

This decision was criticised by the Bom- 
bay High Oourt in Goma Mahad Patil v, 
Gekaldas Khimji (2). The Court was of 
opinion that, where cattle were wrongfully 
attached, the wrong-doer was liable for their 


0) 3B. L. R. 413; 12 W, R. 329. 
(2) 3B. 74. 
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value unless he could show that some act ihe correctness of the order of remand, the 
of the owner had occasioned their death question is whether he is also debarred from 
while in custodia legis, or that atthe time disputing the correctness of the finding on 
of the wrongful $ejgure they were stricken , which the order is based. To permit him 
by some fatal disease of which they after- į to do so would result in the stultification 
wards died. of the restriction. If the grounds on which 
In the case. of Bhugwan Dass v. Maung an order of remand which has “not Been 
_Law Shing (3) it was held thatone who appealed against, are liable to be attacked 
wrongfully attaches the property of a ona second appeal against the detree 
stranger is a trespasser and wrong-doer and passed after the remand, then the prohibi- 
is liable for all damages. tion against disputing the correctness of 
` I have no. doubt that the appellant is the order of remand becomes meaningless. 
liable both for the cattle or their value as ‘The order is merely based on the reasons 
well as for any damages which reasonably for making it, and an attack on the order 
flowed out of the wrongful attachment. implies an attack tn the reasons therefor. 
The defence to the suit was based on If, therefore, the correctness of the order | 
many grounds of which, however, it is cannot be challenged, the grounds on which 
only uecessary to refer to two forthe pur- it was based seem equally immune from 
‘poses of this appeal. attack, 
The first is the question of limitation, No authorities were referred to during 
and the second is the value of the cattle ‘the argument of this case, but there is one 
and the quantum of damages sustained by ruling of the Judicial Commissionor, Upper 
the respondent, Burma, on the subject, Maung Po Kang 
`. Prima facie, the suit would appear tobe v. Ma Tok (4) in whichit was held that 
barred. under Art. 29 of the Limitation where the provisions of s. 105, cl, (2), 
Act, and the Sub-Divisional Judge held in Civil Procedure Code applied, the parties - 
fact that it was barred and dismissed the aggrieved could not question thecorrectness 
suit on the 13th July, 1926. The respond- of the order or of the finding on which 
ent, however, appealed against this decree jit was based. This ruling supports the 
which was set aside by the District Court view set out above. f 
on the 3rd November, 1926. The case was Reference may also be made to the case 
remanded for trial by the Original Court. of Syed Khan v, Syed Ebrahim (5) in this 
No further appeal was filed. The Oourt connection. : 
of first instance heard the suit and pro- In view of the plain terms of 8. 105, 
nounced judgment in favour of the respond- cl, (2) of the Civil Procedure; Code, I 
ent for Rs. 1,170, and costs. The aforesaid am ofopinion that the appellant is preclud- 
‘sum included the value of the six headsof ed now. from going into the question of 
cattle. This decision was confirmed on, limitation. ar 
appeal*by the District Court. {Note:—The rest of.the judgment is not material 
: ¿ . A - for the purposes of this report.—Ed.] < 
The main ground of appeal is that the A. Decree modified. 
- suit was barred by limitation. On this (4) 70 Ind. Cas. 893; 1 Bur. L.J. 231; 4U. B.R. 93; 
point it is unfortunate that the appellant A.I. R.1923 Rang. 29. À ? 
of the District Court of the 3rd November, ' 
1926, in which it was held that the suit 
woe WAB not barred by limitation. The question 
is whether that ground of appeal can be 


raised at this stage-of the case, Under 
‘e. 105, cl. (2) of the Civil Procedure RANGOON HIGH COURT, 


— 


Code, nets any party aggrieved by an SECOND Oraa I 1998 630 or 1827. 
order of remand. . . . from, which an a eit 

appeal lies does not appeal therefrom he P Kai Pa ka ape as and 
shall thereafter. be precluded from disput- 4 ere 


ing its correctness. As the order of re- MAUNG BA THWIN—APPRLLANT 


- mand of the 3rd November, 1926, wasan ` ET voraus 
appealable one, the provisions of e. 105, i aS Gn ap wife— 
el. (2), apply to the case. But, h though Divorce—Agreement between parents as to disposal of 
‘the appellant is precluded from disputing NUN a Wa A iher tance = Oils of 
Tea ena roof of maintenanceof filial relations, 
8) U BR. (1697-1901) 11, 429. 7 k Under the Burmese Buddhist Law where the 


1 
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couple divorcing have come to an “agreement as to the 
disptsal of the children, not opposed to the principles 
of natural justice, the children are bound thereby ; 
and where, therefore, achild by agreement or acquies- 
ceace of the parents at the timeof the divorce is 


MAUNG BA TAWIN b. MAUNG PO ATI, 


605, 


half the hnapazon property, and a debt of- 
Rs. 150, whichhe had borrowed from her 
mother, and which apparently, having: 


1 little hope of recovering, she forgave him. 


allotted to one or other of theseparating parties, the 4 The child remained with the mother, but 


child must be regarded in law as having severed filial 
relations wéth the other; and where that child sets 
up asubsequentclaim to the estate of the parent who 
abandoned thechild tothe care of the otherat the 
time of divorce, the onus is on the child to show that 
filial relations have been resumed, [p. 807, col. 2.] 

But where thereis no such agreement and the 
circumstances surrounding the divorce do not warrant 
the conclusion that either of the parents intended to 
abandon the child to the other, the child cannot be 
required to prove that it has maintained filial rela- 
tionship with its parents. [p®808, col. 1.1 

There isno provision in the - Dkammathats enabling 
parents to disinherit their children except by giving 
them away in adoption to another, [ibid] 

[Oase-law reviewed.] 


Mr, Thein Maung, for the Appellant. 
Mr. P. B. Sen, for the Respondent. 
JUDGMENT.—Maung Ba Thwin, a 
boy of 14, sued his step-father, Maung Po 
Hti, for the administration of the estate of 
his mother, Ma Thein Ngwe, deceased, 
The defence pleaded wasthat when Maung 
_ Ba Thwin was four months’ old his mother 
and father divorced, and Ba Thwin has 
since that time livad with his father without 
maintaining filial relations with the mother. 

The Court of first instance dismissed the 
suit on its finding that Maung Ba Thwin 
had not maintained any filial relations 
with his mother prior to her death, and 
this finding was upheld by the lowerAppel- 
late Court. 

The lower Appellate Court Jud ge quoted 
in support of his ruling the remarks in Ma 

“Tin U v. Ma Ma Than (1), that “when there 
is a divorce the childrenordinarily go with 
one or other of the parents and lose the 
right to inherit from the parent with whom 
they cease to live, unless they maintain or 
resume filialrelations with that parent,” and 
in Mi San Mra Rhe v. Mi Tha DaU (2), that 
“the rights of the children of a divorced pair 
seem to depend upon the arrangements 
made at the time of the divorce as to which 
branch of the two families they shall belong 
to. The children while minors are bound 
by the choice of their parents in this respect.” 

The facts elicited in the Oourt of first 
instance are roughlyas follows: — 

Ba Thein, the father, was divorced in 1914 
from MaThein Ngwe when the plaintiff-appel- 
lant was two years old, the mother remain- 
ing in Thabya, the father moving to Thabye- 
chaung, some miles away, Ma Thein Ngwe 
paying him Rs. 450, consisting of Rs. 300, 

(1) 105 Ind. Cas. 45; 5 R, 358 at p. 366; A. L R. 1927 


Rang. 250. 
(2) I L.B. R. 161, 


after a month the father took it away with- 
out the knowledge and consent of the 
mother and refused to return the child 
unless Ma Thein Ngwe cameto Thabye- 
chaung for it. Themother, after waiting 
for eight months, returned to the father snd 
stayed some days with him, hoping to 
recoverthe child, The father, who was 
using the childjas a lever to get his wife to 
return to him,accompanied her to Thabya - 
and left the child with her, but again took 
away the child after the lapse of a month. 
The above facts are elicited from Civils 

Regular No. 196 of 1914 of the Township 
Court of Launglion, in which Maung Ba 
Thein sued his wife for restitution of 
conjugal rights within a year of the divorce, 
the evidence in which case has presumably— 
although the diary of the original trying 
Judge isnot explicit on the point—been 
admitted by consent to the record. That 
the mother did not make more strenuous 
efforts to get the child brought back to 
Thabya is explained by the fact that it 
did not thrive there. She had already lost 
four children, and this child was the 
survivor. Even in the proceedings for 
restitution of conjugal rights, Maung Ba 
Thein admitted that, on the two occasions 
when he took the child back to Thabye- 
chaung, the child had been ailingin Thabya 
so that the silence of the motheron this 


‘point, which impressed the learned District 


Judge on appeal, does not disprove the case 
now set up, thatthe reason that the child 
remained undisturbed in Thabyechaung 
was the belief that Thabya did not agree 
with it. In Thabyechaung the child lived 
in the houssof Ma Nu Yin, its paternal 
aunt, withits father. Two years after the 


divorce, the father re-married and went to «=. 


Mergui, leaving the child behind, and has 
since apparently taken no interestin the 
welfare of the child. The mother, on the 
other hand, paidits school expenses and 
used to visit it at Thabyechaung. 

Two years after the marriage of the father, 
Ma Thein Ngwe re-married, and after her 
re-marriage, although the intercourse 
between mother and child was not entirely 
interrupted, her visits became very rare. 
When she died the child attended her 
funeral, and apparently obtained an admis- 
sion from thestep-father that it had some 


claim on her property, the greater “part of 
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which, it is admitted, was obtained during 
her second coverture. 

. At the time‘of fhe divorce, there appears 
to have been no agreement whatsoever as to 
the future of the child; but itis clear that, 
atthe time of the divorce, the mother was 
determined that the child should stay with 

her, that her divorced husband attempted 
to trap her through her affection for the 
child—after extracting his half of the 
hnapazon property—into a reconciliation; 
that she acquiesced subsequently in the 
arrangement by which the child stayed with 

“Ma Nu Yin, that the father left the child 
behind with Ma Nu Yin, and did not con- 
cern himself in any way about the child 
after his re-martiage, that the mother took 
an interest in the child, although, possibly, 
a waning one and that, after her re-marriage 
her intercourse with the child practically 
ceased and Ma Nu Yin was left to take the 
entire responsibility of the child. 

There would thus appear to be three 
stages in the relations of the mother and 
child:— 


(i) Immediately after the divorce, when 
the clear intention of the mother 
was to have the custody of the 
child; 

(it) An acquiescence in the leaving of the 
child, originally for reasons of 
health, with Ma Nu Yin at Thabye- 
chaung, the mother visiting the 
child and contributing to his keep; 
and 

(iti) A stage when, having contracted 

« new relations,the mother left the 
child almost entirely in the hands 
of Ma Nu Yin. 

It is contended in appeal that there was 
no rupture of relations established, such as 
would throw the onus of proving that filial 
relations were maintained. 

It will be necessary to consider the law 


m=" applicable to the set of circumstances just 


. detailed. The earliest judgment dealing 
with the problem of the status of the child 
of divorced parents is tbat in Mi Thaik.v. 
Mi Tu (8), where Jardine, J., remarks—after 
a discussion of the Dhammathats:— 

“I endeavour to show distinct authority 
in the books for the proposition that when a 
divorce takes place by mutual consent the 
rule propounded for general guidance “is 
that the mother should takethe daughters 
« + * J further endeavour to show 


(3) S J.184 at p. 188, 
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* * * that in the absence of special 
contract or conduct equivalent to contract, 
the girl who goes off with the mother and 
clings to her and to the mother’s hew hus- 
band has, according to the principles of the 
Buddhist family.law, become a memberof a 
new family and lost her rights in the old.” 

He agrees with the viewin Sparks’ Gode . 
that children should be regarded in the 
Dhammathats as liable to be sold, but 
adds:— | 

“It is also known to all students of these 
books that much attention is always paid to 
the proportion between benefit and burden; 
the children may not be turned out to 
starve, and the parent who retains the house 
and furniture would naturally keep them. 

* * The young children are 
supposed to have their interests protected 
by guardians, and if either parent thinks it 
necessary, they can when contracting 
divorce make their own arrangements for 
the children. The grown-up children come 
under the protection of parental feeling 
and if they like can use their influence in 
making the arrangements,” 

Later in Ma Shwe Ge v. Nga Lan (4), it was 
held that “the children of a divorced wife 
are not entitled to any share in the property - 
of their deceased father, acquired after his 
marriage with a second or third wife, 
unless they have continued after their 
mother's divorce to live and to plan and 
work with their father.” In that particular 
case the children were grown-up, and the 
property of the marriage, of which they 
were the offspriñg, had already been divided 
among them. The learned Judge laid 
down the rule just quoted as a principle 
of Buddhist equity without quoting specific 
authority. In Ma Pon v. Maung Po Cha 
(5) Thirkell White, J. O., considered that 
“the intention of the law seems to- be that 
on divorce separate households should be 
constituted and that the members of each. 
household should not retain the right of 
sharing in the estate of the other,” adding 
as an extension of the rule in Mi Thaik's 
case (3), that “daughters of a divorced wife 
wholive with their mother and do not 
maintain filial relations with their father, 
but live entirely separate from him, are not 
entitled to a share in his estate when there 
has been a divisioa of property at the time 
of the divorce.” 


The law was reviewed in great detail by 
a Bench of the late Chief Courtin Mi San 


(4) S. J. 296. ° ed 
(5) U. B. R. (1897-1901) IT, 116, 
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Mra.Rhe v. Mi Tha Da U (2) in the course 
of which Birks, J., remarked:— 

“The family tie is severed by divorce and 
therights of the children of a divorced pair 
seem todepend upon the arrangements made 
at dhe time of the divorceas to which 
branch of the two families they shall 
belong to. The children while minors are 


. bound by the choice of their parents in this 


respect, but if brought up by the mother, as 
is usually the case, they can re-join the 
father’s family when they attain years of 
discretion.” 

In the same judgment .Copleston, O. J., 
after pointing out that the ruling in Ma 
Shwe Ge v. Nga Lan (4) could not apply to 
children of tender years, approved the 
ruling in Ma Pon v. Maung Pocha (5) 
and concluded that the fact of a father 
helping toeducate or maintain a child did 
not reviverights lost in law and intention 
by his mother’s divorce (the son at the time 
ooo receiving part of the proper- 
ty). l 

This ruling was referred to and approved 
in Po Cho v, Ma Nyein Myat (6). In Ma 
Yi v. Ma Gale (7) the case-law was again 
reviewed at length, and the conclusion 
affirmed that in a case of divorce where the 
children are of tender years it is the 
will of the parents which decides the dis- 
position of the children; and that children 
lose the right to inherit the property ofthe 
parent who has abandoned them unless 
filial relations are resumed. ' 

In Ma Ngwe Kin v. Ma Hme 


_ (8) the first relevant repdried case of 


the Rangoon High Oourt, MacCoil, J., 
whose knowledge of Buddhist Law was 
undisputed, remarked :— 

“There are, as far as I know, no texts 
in any of the Dhammathats that lay down 
when a child of a divorced wife can in- 
herit from his father and when he cannot. 
But it may be taken as settled law that 
if a child on the divorce of his mother 
accompanied by partition of property goes 
to live with her and ceases to be a 
member of his father’s household he is 
debarred from inheriting from his father.” 

Later he remarked :— 

“There isso far as I know no provision 
in the. Dhammathais enabling a father to 
disinherit his child except by giving him 
away in adoption to, another........ ae 


(6) 4 Inf. Cas. 1029;5L.$B.R. 133; 3 Bur. L, ". 
54 


(7) 19 Ind. Oas. 85; 6 L. B. R. 167; 6 Bur. L. T. 75. 
ay 74 Ind. Cas, 100; 1 R, 42; ATI, R. 1923 Rang. 
200, 
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And concluded that mere separate living 
especially in the casa of a child of tender 
yests cannot be regarded as evidence of 


‘Glial neglect. 


t In Ma Tin U v, Ma Ma Than (1) a Bench 
of this Coyrt stated as a general prin- 
ciple :— 


“Where there is a divorce the children 
ordinarily go with one or other of the 
parents and lose the right to inherit from 
the parent with whom they cease to live, 
unless they maintain or resume filial re- 
lations with that parent.” 


And applying this principle to tHe 
particular case before that Court, Pratt, 
J., remarked :— ° 

“This is not a case where on divorce ° 
the father abandoned his child, and she 
went tolive-with her mother and joined 
the new family.” | 

While Mya Bu, J., remarked :—“The 
ordinary conception ofachild being 
taken by one parent and abandoned by the 
other at the time, or in consequence 
of, their divorce, is entirely absent,......... 
and held consequently that the ruling in 
Ma Yiv. Ma Gale (7) did not apply; 
that mere living apart did not imply a 
severance of filial relations; and that there 
was no ground for requiring proof of the 
resumption of filial relations. 

Were we studying as res integra the 
problem of the rights of the inheritance 
of the children of a divorced couple, we 
should, asa matter of equity, lay down the 
proposition that, where the couple divorce- 
ing have come to an agreementeas to 
the disposal of the children, not opposed 
to the principles of nataral justice, the 
children are bound thereby; and where, 
therefore, a child by agreement or acquies- 
cence of the parents at the time of the 
divorce is allotted to one or other of the 
separating parties, the child must be 


regarded in law as having severed filial “~~~ 


relations with the other; and where that | 
child sets up a subsequent claim to the 
estate of the parent who abandoned the 
child to the care of the other at the time 
of divorce, the onus is on the child to 
show that filial relations have been resu- 
med, 

The case-law above quoted is not in 
conflict with the equitable principle now 
enunciated. 

In the case now under appeal, there 
was no agreement whatsoever and the 
circumstances surrounding the divorce did 
not warrant the conclusion that the mother 


e 
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intended to abandon the child to the father, 
and, therefore, both the lower Appellate 
Court and the ÇJourt of first instance were 
wrong if requiring the child to prove that? 
it has maintained filial relationship in thee 
absence of evidence that the mother at 
the time of ‘the divorce intertded to sever 
relationship. 

There cannot.be the slightest doubt 
that the mother for at least a year after 
the divorce, intended the child to remain 
with herand made efforts to recover custody 
of the child; the father, on the other hand, 
merely used the child as a weapon to induce 
his wife to return to him. If the subsequent 
conduct of the mother is tobe interpreted aa 
evincing a desire to discontinue relation- 
ship with the child, the attitude of the 
father in going to Mergui, leaving the 
child to be brought up as best as it 
might by a Ma Nu Yin, was one of total 
abandonment. 

If the child, in these circumstances, 
must establish the maintenance of filial 
relationship with its mother, much more 
would it be necessary forit, asa prelimi- 
nary to obtaining any share in the father’s 
property, to establish the maintenance of 
filial relationship with the father, and the 
logical consequence of shifting the onus 
of proof under the existing circumstances 
would’ be that the child would be sans 
famille, orphaned in the lifetime and at 
the. instance of its parents. That its 
mother later in life, when she contracted 
new relations and came in contact with 
new surroundings, should have élost touch 
with the child tis not surprising—the 
history of Oinderella is not peculiarly 
western. 

We would reiterate the dictum of Mac- 
Coll, J., in Ma Nagwe Kin v. Ma Hme 
(8). that there is no provision in the 
Dhammathats enabling parents to disinherit 
their children, except by giving them 


pause away in adoption to another, and, applying 


it in this case, hold that the plaintiff-appel- 
lant, Maung Ba Thwin, not having been 
disinherited by his mother, is entitled to 
maintain a suit for partition of his mother’s 
property. ; | 

We would remand the case to the Court 
of first instance for disposal according to 
law in the light of this finding. f 

Costs to follow the final result. . 

A. Case remanded. 
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RANGOON HIGH COURT. 
First Orvin APPEAL No. 232 or 1927. 
April 23, 1928. 

Present :—Mr. Justice Pratt, Officiating 

Obief Justice, and Mr. Justice Cunliffe. 

KO SAN DWE—P.aintipr—ARPELLANT 

VETSUS ° 
MA NYEIN HLA AND ANOTHER—~ 
DEFENDANTS—RESPONDENTS, ` 

Burmese Buddhist Law—Inheritance—Lunatic heir 
~—Right of relatives who maintain such heir to 
Succeed to his estate. 

Under the Burmese Buddhist Law, where the 
share of a lunatic heir is set aside on partition the 
relatives of the lunatic who support him are entitled, 
on his death, to succeed to his share of the parental 
estate. But tha relativeor relatives who take care 
of and support alunatic are not in all cases,as a 
matter of course, entitled to his share for their pains. 
[p. 809, col. 1.] 

Where the share of a lunatic was not set aside but 
was inherited by him on the death of his parents, 
and some of his relatives were appointed his 
guardians by Court and allowed a one-third of the 
estate as remuneration for their trouble: 

Held, that these relatives were not entitled to 
succeed to the whole of the lunatic’s share to the 
exclusion of other heirs. [ibid] _ f ; 

First appeal against the judgment of the 
District Court, Hanthawaddy, in Oivil 
Regular No. 39 of 1926. 

Mr. Kyaw Din, for the Appellant. 

Mr. Hay, for the Respondents, 


JUDGMENT. ' 
Pratt, Ofe, C. J.—Plaintiff, Maung San 
Dwe, sued for administration and a share of 
the estate ofhis deceased nephew Maung Po 
Tu, a lunatic. 

The District Court held that the defend- 
ants Ma Nyein Hla and Ma Bein, aunt 
and first cousin respectively of the de- 
ceased were entitled to the whole estate 
of deceased to the exclusion of all other 
heirs by virtue of their having taken care 
of the lunatic for the past 25 years. The 
Court relied upon Chap. 36, Book X, of 
the Manugye and the case of Ma Saw Win 
v. Maung Gyi (1). . 

The chapter ofthe Manugye cited pro- 
vides that, if, among the -children of 
parents given in marriage by their parents 
one shall have severe disease, be unable 
to work, stutter or be dumb, the share 
such child is entitled to shall þe set aside, 
the relatives shall support it and at its 
death the person who supported the child 
shall take its share. : 

A later sentence makesit clear that severe 
disease includes insanity. 

In Ma Saw Win's case (1) referred to, 
Duckworth, J., following this provision of 


á (1) 84 Ind. Cas, 968; 2 R. 328; A, L R. 1925 Rang. 
4 i 
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the , Manugye, held that in a case when 
the family property had been partitioned 
after the death of the parents and the 
eldest son “had held the share ofa deaf- 
mute in trust, and supported and main- 

e tained hers the eldest son was entitled on 
the death of the deaf-mute to succeed to her 
share of the -parental estate., 

In the present instance the share of the 
deceased was not set aside on the death 
of the parents but was inherited by him. 
Iseems he was the survivor of two brothers 
both mentally defective, who both suc- 
ceeded to their share ofthe parental es- 
tate, Undoubtedly the defendants took 
care of Maung Po Tu, and apparently 
their care was not unremunerative. As 
the learned Judge of the District Court 
remarked it is clear that the lunatic’s 
estate was sufficient to. maintain him 
and the defendants who supported him 
as well, 

In Oivil Miscellaneous Case No. 10 of 
1913 of the District Court of Hanthawaddy 
Ma Nyein Hla and Ma Bein were appoint- 
ed guardians of Maung Po Tu and his 
brother and were allowed one-third of 
the estate as remuneration for their 
trouble by order of the Chief Court on 
appeal in September 1921. 

It does not appear to me, therefore, that 
the principle laid down in the Manugye 
X, 36, applies to the facts of the present 
case, since no definite share was set aside 
fer the lunatic on the death of his 
parents. In Ma Saw Win’s case (1) there 
was a partition of property” and one of 
the children held the defective child’s 
share in trust. Tne circumstances were, 
therefore, analogous to those set forth in 
the passage ofthe Manugye referred to. 

I cannot, however, see any good reason 
to extend the principle to cover all cases 
¿in which relatives take care of lunatics. 

Ma Bein and her mother have undoubted- 
ly taken care of the deceased lunatic 
and for this they have been amply re- 
munerated. This being so, there appears 

` no necessity in eyuity or otherwise to 

allow them to sueceed to the whole of 
the lunatic’s estate to ths exclusion of other 
heirs, 

To hold that the relative or relatives who 
took ‘care of and supported a Buddhist 
lunatic would in all cases, as a matter of 
course, he entitled to his share of his, 
parental estate for their pains might have 
far reaching consequences and would be 
establishing to my mind a dangerous prece- 
dent, 
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I would set aside the finding and decree 
of the District Court and remand the case 
or decision on the merits. 

Appellant to have costs in both Courts, 
* Cunliffe, J.—I concur. 


A. : Case remanded. 


RANGOON HIGH COURT. 
Frest Orvin APPEAL No, 262 oF 1927. 
April 24, 1928. 

Present :-—Mr. Justice Das and 
Mr. Justice Doyle. 
N. V. N. NATOHIAPPA GHETTYAR 
—APPELLANT 
versus 
KO THA ZAN AND aNoTHER—~ 
RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 101—Sule 
— Payment of prior incumbrance—Absence or inten- 
tion to keep alive—Encumbrance, whether extinguished. 

Where immoveable property subject to a mort- 
gage is sold and the sale-proceeds are applied to 
paying off the mortgage, the mortgage will enure 
for the benefit of the purchaser even in the absence 
of evidence of any express intention on his part to 
keep it alive, if at the time of the purchase the 
circumstances were such that it isfor the benefit of 
the purchaser that the mortgage should not be ex- 
tinguished. 

Soobramonian Chetty v. Aga Rajat Ali Khorasani 
(1) and Gokaldas Gopaldas v. Puranmal Premsukhdas 
(2), distinguished. 

First appeal against the judgment of the 
District Oourt, Bassein, in Civil Regular 
No. 30 of 1926. 

Mr. A. B, Banerji, for the Appellant. 

Mr. Burjorjee, for the Respondents, 

SUDGMENT.—The sole point for 
decision in the present appeal is whether 
the learned District Judge was correct in 
holding that, where sale-proceeds are de- 
voted to paying off prior encumbrances 
purchasers are entitled to priority over 
puisne mortgagees. 

It is argued that there is no evidence 
that there was any intention tokeep alive 
the mortgages and that, therefore, under 
s. 101 of the Transfer of Property Act, 
the mortgages must be held to be extingu- 
ished at the time of purchase, 


In our opinion no question of intention 
arises. It is true that in Soobramonian 
Chetty v. Aga Rajat Ali Khorasani (1) 
where a problem similar to the present 
was discussed the question of intention 
was examined. The learned Judges who 
decided that case based their conclusions 


(1) 4 Ind. Cas, 1032; 5 L. B. R, 138. 
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on the Privy Council ruling in Gokaldas 
Gopaldas v. Puranmal Premsukhdas. (2) 
They appear, owever, to have overlooked 
the fact. that the Privy Council ruling 
dealt with a state of affairs prior to the 
passing of the Transfer of Preperty Act of 
1882, and that the principle to be applied 
in cases such asthe present is contained 
jn the concluding words ofs. 101 of theTrans- 
fex of Property Act. 

Where, therefore, at the time of purchase 
circumstances are such that it is for the 
benefit of the purchaser that the mort- 
gages involved in the purchase should not 
be extinguished,.it must be held that they 
enure for the benefit of the purchaser. 

The appeal” stands dismissed with costs. 

A. Appeal dismissed. 
a 5 0, 1035; 11 I.A. 126; 4far. P.O. J. 543 
(P.O). : 
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RANGOON HIGH COURT. 
Orvit MISGELLANEOUS APPLIOATION No. 22 
oF 1928, 

April 30, 1928, 

Present:—Mr. Justice Cunliffe and 
Mr. Justice Baguley. 

A. K. A. C. T. V. CHETTYAR FIRM 
—APPLIOANT 

versus 
Tas COMMISSIONER or INCOME-TAX, 
BURMA—Non-APPLIcant. 
Income Taw Act (XI of 1922), 3. 66 (8)—Appléca- 
tion to High Court for requiring Commissioner to refer 
on pointsof law not raised before him, competency 


Wa s. 66 of the Income Tax Act the Commis- 
sioner of Income Tax cannot be required to state a 
caso upon points of law which were not raised before 
im. 
ii Mr, Venkatram, for the Applicant, 

Mr. A. Eggar (Government Advocate), for 
the Crown. ie 

JUDGMENT.—This is an application 
on the part of the A. K. A. O. T. V. Ohettyar 
Firm of Wakema. Itis made under s. 66, 
sub-s. (3), of the Indian Income Tax Act, 
The application seeks for a mandamus 
against the Oommissioner of Income Tax 
requiring him to state acase on two points 
of law. The points of law arealleged to 
arise out of an assessment of thefirm to 
income-tax, but, whatever merits . they 
may have, it is our opinion that 
we cannot consider them, for this very 
simple reason, that when the Commissioner 
was approsched on 13th August, 1927, 
he was asked to state a case based upon 
four (as far as we can ses) quite different 
points of law, Two of these points have 
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been jettisoned and for the two remaining 
points, the points before us have been 
substituted. It appears to ug that the 
intention of the language of sub-s. (3) of s. 
66 is perfectly clear. Sub-s. (3) runs as 
follows :— ° s 7 

“If, on any application being made under 
sub-a. (2), the Commissioner refuses to state 
the caseon the ground that no question of 
law arises, the assessee may, within six- 
months from the date on which he is served 
with notice of the refusal, apply to the 
High Court and the High Court, if it is 
not satisfied of* the correctness of the 
Commissioner's decision, may require the 
Commissioner to state the case and to refer 
it,and on receipt of such requisition, the 
Commissioner shall state and refer the case 
accordingly.” . 

Itappears to us quite obvious that what 
is meant by the, language of the section is 
that the Commissioner shall be required to 
state @ case upon the points of law, or at 
any rate, one of the points of law which 
he was considering. If the assessee were 
permitted to shift his ground from a legal 
point of view without any check upon him, 
itappears tous that the whole of the 
consideration by the Commissioner before 
any application reaches this Court would 
be rendered abortive. 

In these circumstances and on this 
preliminary point, this application must 
he dismissed, with costs fivo gold mohurs 
in favour of the Crown. : 

A. Application dismissed, 


_ 


RANGOON HIGH COURT. 


Civin MISOELLANEOUS APPEAL No. 197 oF 1927,- 


April 30, 1928. : 

Present :—Mr. Justice Cunliffe and Mr. 
Justice Baguley. 
MOHAMED OASSIM—APPELLANT 
VETSUS 
A. J. DAVIDÐ—RESPONDENT. 

Civil - Procedure Code (Act V of 1908), O. XXI, 
r. 89—Application to set aside sale on deposit— 
Insignificant shortage in amount deposited—-Deposit 
made one day late—Validity of deposit. 

An application for setting aside a sale under 
©. XXI, r. 89, Civil Procedure Code, annot be 
entertained unless the required deposit is made 
within 30 days ofthe date of the sale. | 

An insignificans shortage in the amoung deposited 
under O. XXI, r. 89, Civil Procedure Code will not 
vitiab the deposit. ; 
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Oivil miscellaneous appeal from an 
order of the District Court, Insein, in Oivil 
Ezecution No. 200f 1926. 

Mr. K.C. ‘Bose, for the Appellant. 

Mr. Leach. for the Respondent. 
< JUDGMENT.—This is an appeal under 
O. XLIII, r. 1 (j) against a refusal‘ of the 
District Court of Insein to set aside a 
sale in Oivil Execution No. 20 of 1926 of 
that Court. The questions to be considered 
arise out of the construction in the cir- 
cumstances of O. XXI, r. 89 and O. XXI, 
r. 92. Order XXI, r. 89, lays down part 
of the conditions under which a deposit 
must be made by any one who wishes to 
have a decree of sale by the Court set 
aside. He must deposit a fixed sum whieh 
is based on 5 per cent. of.the sale-pro- 
ceeds plus the amount specified in the 
proclamation of sale. 

It is not disputed that the amount de- 
posited by the present appellant was Rs. 4 
and some odd annas short, but we do not 
think that this shortage was substantial 
enough to vitiate the deposit on that 
ground, There is another requirement, 
however, with which the payment ought 
to have complied and that is as to the 
time in which the deposit should have 
been made. The time within which such 
payment must be made into Oourt is 
within 30 days of the date of the Oourt 
sale. Here again, there is no dispute in 

. relation to the facts. 

The appellant was one day late and it 
remains to be considered whether the 
view that the Oourt should teke of this 
short amount of time beyond the period 
specified ought also to be disregarded in 
favour of the appellant. 

We have come to the conclusion defi- 
nitely that it ought not to be disregarded. 
The provisions of O. XXI, r. 92, and also 
the provisions of O. XXI,r. 89 are strict 
and on the actual facts of this case we 
think that there was no real excuse for 
the deposit being made out of time. 

An attempt has been made to throw the 
blame on the Bailiff of the Gourt, but 
we are not at all satisfied that that officer 
was responsible for the delay. Even when 
he was offered the money a day late there 
is no doubt that there wassome kind ofa 
dispute between the Bailiff and the person 
paying the money because the appellant 
was not paying the money himself. He 
had to bdérrow it and this dispute was as 
to the amount exactly required. Not only 
that, the whole history of this case, which 
is one of an unceasing attempt to delay and 
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defeat the process of the Court, leads us to 
think thatno discretion, if any such discre- 
tion is exercisable, should be psed in favour 
of the appellant. We think it was‘argued 
inthe Court below but it has not been argu- 
ed here, that some provision of the Limita- 
tion Act applies. We are quite certain that 
it does not apply in the circumstances of 
this case. Accordingly, the appeal will be 
dismissed with costs three gold mohurs in 


favour of the respondent. a ° 
A. Appeal dismissed, 


ee 
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RANGOON HIGH COURT. 
Civit Revision No. 306 oF 1927. 
April 30, 1928, 
Present :— Mr. Justice Baguley, 
U E MAUNG—Recaiver—APP.idant 
Versus 
P. A. R. P. OHETTYAR FIRM— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 151— 
Ex parte decree—Application by stranger to set aside 
decree — Inherent power of Court. 

A Court can, in the exercise of its inherent 
powers, set aside an ex parte decree, at the in- 
stance of a person who is not a party to the original 
decree, in order that he may be made a defendant 
and allowed to defend the suit, where the ends of 
justice require that he should be allowed to do so, 
|p. 813, cols.1 & 2.] i 

Gadi Neelaveni v. Narayana Reddi (1) and Ajodhya 
Mahton v. Phul Kuer (2), distinguished. 

Civil revision against an order of the 
District Oourt, Pegu, in Oivil Regular No. 
38 of 1926. f 

Mr. So Nyun, for the Applicant. ° 

Mr. Patkar, for the Respondent. 


JUDGMENT. —One Daw Hnit died 
leavinga considerable estate. There were 
Letters of Administration proceedings con- 
tested between Po Lein and Ma Hnin Hlaing 
with regard to the property which she left 
behind. Eventually by an order of the 
High Court Letters of Administration were 
issued to Ma Hnin Hlaing. After orders 
had been passed the P. A. R. P. firm sued on 
three promissory notes alleged to have been 
executed by Daw Hnit, Ma Hnin Hlaing 
and Tun Pe. The latter was sued personal- 
ly agan executant,and Ma Hnin Hlaing 
was sued personally and also as adminis- 
tratrix*of Daw Hnit. 

Meantime Po Lein applied to this Court 


“for leave to appeal to the Privy Oouncil. 


At the same time he asked that a Receiver 
be appointed to defend Daw Hait’s estate 
against being wasted. The allegation*was 
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that he feared that Ma Hnin Hlaing was 
wasting the estate and not fighting the 
creditors of the estate properly. His ap- 
plication was filed on December 6th, 1926, in 
the High Court. In the affidavit he 
specially refers to the suit filed by the 
F. A. R.P. firm, No. 38 of 1926 of the 
District Court of Pegu, which was- then 
pending and he alleged the firm was likely 
to get a decree by consent, or ex parte. 
In the end, on February, 15, 1927, a Bench 
ofthis Court appointed a Receiver whose 
functions were to be limited strictly to the 
following: “He shall bə empowered to 
take steps to recover possession for the 
estate of theland at present in the occupa- 
tion of U Nanda; to apply to be joined as 
a defendant in Civil Regular Suit No. 38 of 
1926 of the District Court of Pegu; and to 
defend such suit or any other suits which 
creditors may bring, or have brought, 
against the estate of the late Daw Hnit.” 

Unfortunately on the date that this order 
was passed, February 15, Civil Regular No. 
38 of 1926 had already been decided, for the 
two original defendants confessed judg- 
ment and a decree was passed on February 
1, 1927. This was apparently not known by 
the Bench of this Court that passed the 
order appointing the Receiver. 

Still, is would seem, under the impression 
that the suit was still pending, the Receiver 
filed an application to be. brought on the 
record of Civil Regular No. 38 and to be 
allowed to defend the suit, On discovering 
the actual state of affairs the Receiver 
withdrew his application on May 25, 1927, 
Og June 8the Receiver filed a fresh ap- 
plication asking that the case might be 
re-opened and that he might be joined as a 
defendant. The application was made 
under Oivil Procedure Ccdes.151 as there 
was no other provision of the law under 
which it could have been made. The 
District Judge finally rejected the applica- 
tion on August 8, 1927, and it is against 
this order that the present application in 
revision has been filed. 

The learned District Judge does not 
seem fully to have realised that the two 
applications made by the Receiver appoint- 
ed by this Court were quite distinct and 
totally different. The first one was filed 
under the impression that the case No. 
38 of 1926 was still pendingand ceuld be 
fought, an impression, I might note, which 
prevailed in the High Court at the time that" 
the order appointing him was made. His 
second application was made after he had 
distovered that a decree had already been 
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passed in case No. 38, and in it he invoked, - 
for the first time, s. 151 of thé Civil” 
Procedure Code, for that seemed to him to 
be the only section to which, under the very 
peculiar circumstances of the case, he was 
in a position to appeal, a i: 

The learned District Jadge” in his order 
rejecting the second application made by 
the Receiver seems to have regarded the 
Receiver as being merely asocond manifesta- 
tion of Po Lein. It is true that Po Lein has 
got to pay all the expenses’ incurred by the 
Receiver, but the Receiver is an officer 
appointed by the High. Court for a specific 
purpose. Po Lein's actions do not bind 
him, and the sinsof Po Lein must not be 
visited on the Receiver. Itis largely, I 
think, because he regarded Po Lein and the. 
Receiver as one and thesame that the 
learned District Judge rejected the applica- 
tion made by the Receiver. i 

Another thing which I would like tọ 
point out to the lower Court is” the error 
that appears to be embodied in his remark 
with regard to the fate of the first applica- 
tion filed by the Receiver, “This appli- ` 
cation was withdrawn by Mr. So Nyun for 
the Receiver without anyreservation . 

. . . Ib is, I know, a very common 
fallacy both in the mofussil Bar, and 
sometimes also on the mofussil Bench, I 
fear, that “parties can reserve rights to 
themselves and thereby save themselves 
from the consequences of res judicata and 
soon. This is quite wrong. A man cannot 
withdraw a suit or an application reserving 
to himself the right to bring a fresh one or a 
similar one, What he ought to do is to ask 
for leave to withdraw it with permission to 
bringa fresh one. The distinction between 
the two cases is, or should be, very clear. 
In the one case the suitor would be purport- 
ing to give himself rights outside the 
ordinary course of the Oivil Procedure 
Code. This no suitor has power to do. In 
the other case he asksthe Court, which has 
power todo so, to exercise in his favour 
acertain dispensing power which it has got, 
vide O. KAEH, r.1, and the similar pro- 
visions in O. II, r. 2 (3),O. II, r, 4 ete. 

As l have said before, however, the learned 
Judge seems to mt to be quite wrong in 
regarding the two applications made by 
the Receiver as being one and the same, 
One was an application to be made a party 
to a pending suit and to be allowed te 
defend it; the other was an epplication 
asking the Court, under Civil Procedure 
Code, s. 151, to re-open asuit which had 


already been decreed so far ag the estate 
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of Daw Hnit was concerned and permit him 
to be made a party to the suit and to 
defend it, This being the case O, XXIII, 
r, 1, can have no application at all. 

Ləter onin his judgment s. 151, Oivil 
Procedure Qode, is discussed. It is held 
that s. 151 does not include & power to set 
aside a deliberative decision of the Court 
and has no application. Ido not quite 
understand this. There is no deliberate 
decision of the Court thatit is being asked 
to set-aside, It isan ex parie desree, one 
passed on confession.and without any trial, 
that the Court was being asked to deal with 
in part in order that the case might be deter- 
mined on its merits. The judgment then goes 
to say: “Ordar XX, r. 3, whichis an impe- 
rative section, is a distinct provision against 
any alteration of a signed document (sic), 
save as provided bys. 152 oron review.’ I 
can only presume that the word “document” 
‘was used by mistake for “judgment”. In 
the present case there is no question of 
altering a judgment at all; what is sought 
to be done is to have an ex parte decree set 
aside in order that the case may be tried 
out on its merits. 

What would have been far more to the 
point would have been the quotation of the 
dictum. “A Court has no power, apart from 
the provisions of O. IX, r. 13, Civil Proce- 
dure Oode, toset aside an ex parte decree 
passed by itself.” This could be supported 
by Gadi Neelaveni v, Narayana Reddi 
(l)and Ajodhya Mahton v. Phul Kuer (2). 
‘These two cases, however, can be distinguish- 
‘ed. Ineach case it wasa matter of a party 
against whom an ea parte decree had 
been passed attempting to get the decree set 
aside under s. 151 when they were 
unable to comply with the provisions of 
O. IX, r. 13 and the Law of Limitation. 
Section 151 is not a section which is intended 
to enablea Judge to repeat, ad hoc, any 
provision of the law in any particular 
instance in which he wishes todo so, In 
the present case we have a party,not 
.a party te the original suit, who, 
-under very peculiar circumstances, asks for 
leave to come in and get a certain ex parte 
decree set aside in order that he may be 
made a defendant and ‘defend the suit. 
The Code provides no means whereby such 
a thing may be done, Under the peculiar 
circumstances of the present case it ssems 
. < 


(1) 53 Ind Oas. 847; 43 M. 94; 37 M. L. J. 599; 26 
oF a T. 377; 10 L.: W. 606; (1920) M. W. N. 19 


(2) 65 Ind. (as,-341; 1 Pat. 277; (1922) Pat. 61; A, 
L R.1922 Pat. 479. |. L L 
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to me tobe necessary for the ends of 
justice that he should be allowed todo so. 


Section 151, therefore, ig the only section 


uhder which it can be allowed, and f think 
that it should be allowed. 

I am asked to regard the hardship to tho 
original plaintiff if the case is allowed to 
be re-opened. Hehasalready incurred one 
set of costs and he will now have to incur 
another. This is true, for I do not suppose 
that any advocate would take up the brief 
again after this length of time without a 
fresh fee. I think that this can be met, if 
the claim on the promissory note is a 
good one.’ The order of the lower Court* 
dismissing the Receiver's application will, 
in consequence, be set asides | set aside 
the ex parte decree so far as it relates to 
the estate of Daw Hnit. The plaintiff will 
keep his decree as against the other two 
defendants who confessed judgment. The 
Receiver U E Maung will be allowed to 
defend the case on behalf of the estate of 
Daw Hnit. If he sueceeds in his defence 
he will, of course, get his costs. Ifhe fails 
in his defence the plaintiff will get his 
decree restored in full as against the 
estate of Daw Hnit, aud the Receiver will 
be liable for full costs, including a separate 
Advocate’s fee. I make no order as to the 
costs of this application for revision. Had 
the Receiver acted promptly on his appoint- 
ment it is quite possible that he would have 
got the order that he has now got at his 
first time of asking, 

A, Decree modified. 


RANGOON HIGH COURT. 
Cıvıl Miscetztangous Apprau No, 14 
oF 1928. 
May 28, 1928. 
Present:—Mr. Justice Mya Bu and 
Mr. Justice Darwood. 
MA KHIN PU—Dzrenpant— 
APPELLANT 
versus 
OFFICIAL RECEIVER, MANDALAY— 
A PLAINTIFF-— RESPONDENT, 
Provincial- Insolvency Act (V of 1920), s. $4—Frau- 


, dulent preference—Burden of proof—(Creditor), mean- 


ing of. 

In cases under s. 54 of the Provincial Insolvency 
Act the onus of proving that the transfer was mado 
with a view to giving preference lies upon thoseewho 
impugn the transaction. [p. 814,col. 2.1 
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The word ‘creditor’ in the said section means any 
person who at the date of payment or transfer is en- 
titled, if bankruptcy supervenes, to prove in the 
bankruptey and shafe in the distribution of the bagk- 
rupt’s estate, [p. 814 col. 2.] 

Mr. A. C. Mukerji, for the Appallante 

Mr. Sanyal, for the Raspgndent. 

JUDGMENT.— The facts of this case 
are that on 30th December, 1925, the ap- 
pellant Ma Khin Pa and her deceased has- 
band lent Rs. 9,000 to the O. T. A. R.A. 
Ohbettyar firm on the security of (1), a pro- 
missory note for Rs. 10,000, executed by 
one Maung Hla Bu and others in the Chetty 
firm's favour. The security for this pro- 
missory-note was a pair of diamond ear- 
rings which Maung Hla Be had pledged 
with the Oh&tty firm and the deposit of 
` certain title-deeds of immoveable property 
by way of an equitable mortgage. These 
jewels and documents were in turn deliver- 
ed to the appellant as security for the loan. 
The diamond earrings have been redeemed 
by Maung Hla Bu for Rs. 3,000 and this 
amount as wellas asum of Rs. 1,000 re- 
paid to Ma Khin Pu by the Chettyar firm 
are mentioned on the reverse of Ex. I which 
is the promissory-note for Rs. 9,000 
executed by the firm in appellant's favour. 

On 24th March, 1927, a creditor filed a 
petition to have the O.T.A.R.A. firm 
declared insolvent and it was declared in- 
` solvent in Civil Miscellaneous No. 64 of 1927 
of the District Court, Mandalay. 

‘On 15th July, 1927, the Official Receivar 
applied to the Oourt to have the transac- 
tion effected betwean appellant and the 
Ohettyar firm declared fraudulent and 
vdid on the ground of undue preference 
of a creditor, and to have the securities 
transferred to him. 

The learned District Judge, after hear- 
ing the evidencs produced on both sides 
held that s, 54, Provincial Insolvency Act, 
applied and that it was highly improbable 
that Ma Khin Pa did not kaow of the pre- 
carious position of the Ohettyar firm when 
she made the loan to them. He, therefore, 
annulled the transfer ofthe title-deeds to 
appellants and ordered them to be made 
over tothe Receiver. Hefurther held that 
the Official Receiver was entitled to 
recover from Ma Khin Pu the sum of 
Rs, 3,000 which she had received from 
Maung Hla Ba. 

The learned District Judge says that Ma 
Khin Pu was not entirely candid. We can, 
see no justification in the evidence for this 
remark, The fact that Mr. Gupta knew 
that there was a ran on the Ohattyar firm 
does not prove that Ma Khin Pu had the 
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same knowledge. Sheis perfectly frank in 
saying that one Chetty did warn hef not to 
make the loan, but she refused to listen to 
him. Her reason was that she had pre- 
viously deposited money with the firm and 
had found them honest people. 

There is néta scrap of evidence to show 
that this transaction was not a bona fide 
one. Allthe evidence is,onthe contrary, 
inthe other direction. The transaction 
has ‘not been attacked by the Official 
Receiver as a bogus one, but as one of 
fraudulent preference, 


It has hardly been disputed in the Court 
that s. 54, Provincial Insolvency Act does 
not apply to the facts. Bsafore it can be 
made toapplyto any particular case the 
following conditions have to ba fulfilled; 


(1) The debtor must atthe date of the 
transaction be unable to pay his debts; 

(2) the transaction must be in favour ofa 
creditor; ` 

(3) the debtor. must have acted witha 
view to giving such creditor a preference 
over other creditors; and 

(4) the debtor must be adjadicated in- 
solvent on a petition presented within 
three months of the date of the transaction 
attacked. i ; 

lt is well established that in cases under 
s. 54 of the Act the onus of proving that 
the transfer was made with a view. to giving 
preference lies upon those who impugn the . 
transaction. In the present casa no effort 
has been.made to prove this, but the 
transfer has been presumed to be fraudu- 
lent on tue further assumption that Ma 
Khin Pa knew of the firm’s precarious 
position, 


In Ismail Mawoon Dawoodji v. Official 
Assignee (1) tha meaning of the word 
‘creditor’ in s. 58, Presidency Towns 
Insolvency Act, which isequivalent tos, 54, 
Provincial Insolvency Act, was considered 
and the definition of the word in the 
analogous section of the English Bank- 
ruptcy Act was approved of. It means 
any person who at the date of payment or 
transfer is entitled, if bankruptcy super- 
venes, to prove dn the bankruptcy and 
share in the distribution of the bankrupt’'s 
estate, Judged by this test appellant was 
not a creditor of the Chetty firm since she 


was not entitled at the date of the transfer a 


of the mortgage to her to make any claim 
against the Ohettyar firm, She was in fact 


` justa simple transferee, 


(1) 21 Ind, Oas. 5; 7L. B. 44; 6 Bur, "L. 7.166, 
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We do not consider it necessary to say 
anything further on the subject. As s. 54, 
Provincial Insolvency Act, does not apply, 
the order, of the District Judge must be, 
and it is hereby, set aside. The respond- 


| ent will pay appellant’s costs, three gold 


mohurs, ° b 
A. Order set aside. 


eee, . 


RANGOO NHIGH COURT. 
Orvin Revision Nos. 321, 327 ann 28 
oF 1927. 
June 12, 1928, 
Present:—Mr. Justice Das and Mr. 
Justice Doyle. 
S. A.8. OHETTYAR FIRM AND oTHERS— 
T APPLICANTS ` 
i versus 
S. A. R. A, FIRM AND OTHERS— 
| RESPONDENTS. 
Civil Procedure Code (Act V of 1908), ss. 78, 115— 
Order for rateable distribution—Revision—Procedure, 
An order for rateable distribution under s. 73, 
Civil Procedure Code, isnot a ministerial or non- 
judicial act and canbe revised by the High Court 
under s. 115, Civil Procedure Code. [p. 816, col. 1.j 
Shankar Sarup v. Mejo Mal (1), explained. 
Uma Habiba v. Rasoolan (3) and Saravana Pillai v. 
Arunachalam Chettiar (4), dissented from. 
Section 73, Civil Procedure Code, does not provide 
for an enquiry being made by the Court when pass- 
ing an order for a rateable distribution, [ibid.] 


Oivil revision from an order of the Dis- 
trict Court, Pynimana, in Civil Execution 
Nos. 30, 31 and 32 of 1925. 

Messrs, Leach, Ganguli, Chowdhary and 
Doctor, for the Appellants. 

Messre. Foucar, Shafee and Venkatram, 
for the Respondents. 

JUDGMENT—Theseare applications 
against the order of the District Judge, 


. of Pyinmana passed under s. 73 Civil Pro- 


cedure Code. 4 
The first question for ‘consideration is 
whether this Court can interfere with an 
order passsd under s. 73, Civil Procedure 
Code. l 
It is argued on the authority of a decision 
of their Lordships of fhe Privy Council in 


the case of Shankar Sarup v. Mejo Mal (1). 


that they held that the action of the Judge 
under s.73 was merely ministerial and non- 
judicial and that, therefore, this Court can; 
not interfere with the same in revision. 


(1) 23 A. 313; 28 I. A. 203; 5 0, W. N. 649; 3 Bom. L. 
R. 719; 8 Sar. P, O. J. 72 (P. C.) 
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At page 322 of the report their Lordships 
say as follows:-— : 
“The scheme of s. 295 (present 5. 73) is 


‘ rather to enable the Judge as matter of ad- 


eministration to distribute the price accord- 
ing to whatseem at the time to be the 
rights of parties without this distribu- 
tion importing a conclusive adjudication 
on those rights, which may be subsequent- 
ly re-adjusted by a suit such as the present. 
Their Lordships approve of the decision 
on this pointin Vishnu Bhikaji Phadke v. 
Achut Jagannath Ghate (2)and they concur 
in the further observation made by the 


. learned Judge in that case that the applica- 


tion of the 13th Art. is also preculded by 
the fact that the order for distribution was, 
astepin an execution proceedings and 
was, therefore, made in the suit in which 
the decree was made which was in process 
of execution. The order for distribution 
was thus an order in a suit.” 

Itis quiteclear from those observations 
that what their Lordships were consider- 
ingin that case was whether Art. 13, 
Limitation Act, applied to an order passed 
under s. 295 and that they never stated that 
the order under s.295 was a ministerial 
and non-judicial order. On the other hand 
they clearly stated that the order in ques- 
tion wasan order in a suit. That being 
so, it cannot be stated that their Lordships 
held that the order unders, 25 was a 
ministerial order. All that they stated 
was thatthe scheme of s. 295 was to enable 
the Judge to distribute the price as a 
matter of administration, 

In this connection reference was made 
to a decision in the case of Uma Habiba v. 
Rasoolan(3) where Foster, J., states as 
follows: 

“It was urged that the matter really was 
under s. 47, but it seems to me thatthe 
Privy Oouncil decision must be deferred to 
and thismatter must be regarded as a 
purely ministerial act which has no element 
of a judicial decision." 

. Ido not agree with the learned Judge 
in these observations. Ido not think that 
their Lordships of the Privy Council had 
ever stated or meant to infer that a decision 
unders.73 was a purely ministerial act 
which had nə element ofa judicial decision, 
I may also mention the case of Saravana 
Pillat v. Arunachalam Chettiar (4), where 


(2) 15 B. 438; 
(3) 98 Ind. Cas. 759; 5 Pat. 445; A. IR. 1926 Pat, 


(4) 38 Ind. Cas. 117; 40 M 841; 21 M, L. T, 225, 


1917 
M. W, N. 280; 5 L. W., 538; 32 M. L, J, 5538, ) 
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the learned Judges seem to think that 
their Lordships of the Privy Council 
had held that gn order unders.73 wasa 


non-judfeial order” which could not be in- 


terfered with in revision bythe High 
Court. Ido not agree with the observa- 
‘tions of the learned Judges in*that case. I 
am of opinion that their Lordships ofthe 
Privy Council did not hold that an order 
under 8.78 of the Civil Procedure Code, was 
‘a ‘ministerial and non-judicial act ofa 
‘Judge which could not be interfered with 
‘py the High Court in -revision. I think 
that the High Court can interfere with an 
order passed under s. 73, Civil Procedure 
Oode, under s. 115, Civil Procedure Oode. But 
s. 73 of the Civil Procedure Oode does not 
* provide for an enquiry being made by the 
Court when passing anorder for a rate- 
‘able distribution and I donot think that 
the Judge is bound to make any enquiry 
‘as to whom the property belongs before 
making the rateable distribution. 
‘In this case the properties wera sold as bə- 
longing to the three judgment-debtors. It 
“must be assumed in this case the properties 
belonged to them in equal proportion. 
The learned Judge was certainly wrong 
‘in ordering the same rateable distribu- 
‘tion tothe decree-holdera against one or 
two judgment-debtors, I think the proper 
procedure would be first of all to pay of 
the mortgage-decres obtained against Mg 
‘Anand Mg. Tha Hlaing out of two-thirds 
of the assets in the hands of the Court and 
. after that the decree-holders against all 
‘three are entitled toa rateable distribution 
out pf the assets left in the hands of the 
Court and if there: is any balance left after 
‘paying ofthe decree-holders against all 
‘three, then the balance will be distributed 
proportionately to the decree holder against 
one or two of the judgment-debtors taking 
each judgment-debtor’s share to be 
- one-third in the assets, f | 
Doyle, J.—Their Lordships of the Privy 
Oouncil appear to have considered that a 
Court acting under s. 73, Civil Procedure 
Code, was acting somewhat after the fashion 
of a Court executing a decree. Such a Court 
‘having no power to go into the 
‘matter whether such a decree has been 
‘obtained by fraud or not, but to say that 
‘they were administering the order does 
‘not amunt to saying that they , were 
‘acting ina ministerial capacity. As regards 
our power of revision it is clear that the 
learned District Judge did not adopt any 
principle other than that of convenience 
jn påsing tho order which we have 
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under consideration., This famounted to 
a failure to exercise jurisdiction which 
justifies interference under s. 115, Civil 
Procedure code. It is not for us to 
order him to exercise his jurisdittion in any 
direction but he is bound to. direct his 
mind seriously to the matermls, which 
appear on therecord and to form his conclu- 
sions on them. I agree with my brother 
Das, J., that the learned Judge was not 
bound to hold an enquiry. 
A, Order accordingly. 


RANGOON HIGH COURT. 
ORIMINAL Ravision No. 25-B or 1928, 
March 9, 1928, 
Present :—Mr, Justico Das. 
ABDUL AZIZ AND ANOTHER— APPLICOANTS 
: versus 
FAZAL RAHMAN— RESPONDENT. 

Penal Code (Aet XLV of 1860),s. 500—Prosecution 
for defamation—Denial of statement—Right to adduce 
evidence to prove statement is true. 

In a prosecution fordefamation the accused is en- 
titled to call evidence to prove that the allegations are 
tiup, even though he has denied making such allega- 

ions. 


Mr. S. Ganguli, for the Applicants ` 

Mr. Halkar, for the Respondent. 

ORDER.—The petitioners were con- 
victed under 8. 500, Indian Penal Code, and 
sentenced to pay a fine, The Magistrate in 
this case refused to consider the evidence 
called by the petitioners to prove the 
truth of the allegations madeby them. I 
think the Magistrate was clearly wrong in 
refusing to consider the evidence called by 
the petitioners to prove the trath of the 
allegations made by them. Though the 


‘petitioners had denied making the state- 


-ments still they were entitled to call evi- 
dence to prove that the allegations, if made 
by them, would bring them within one of 
the exceptions of the section, I, therefore, 
set aside the conviction and sentence and 
remand the case for re-trial before another 
Magistrate to be selected by the District 
Magistrate who will héar the case de novo 


and consider all the pleas raised by the 


petitioners, 


> A Case remanded. 


+ 
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ALLAHABAD HIGH COURT. 
Szoonp Orvin APPREAL No. 951 or 1926. 
January 16, 1929. 
Present:—Mr, Justice Sulaiman. 

_ Babu GHURPAT SAHI—Prsntirr— 
APPELLANT 
° ° VETSUS o 

“ MAHABIR—DErENDaNT—RESPONDINT. 

Agra Tenancy Act (IIof 190D, ss. 84, S?— 
Abandonment of tenancy—Tenant leaving village— 
Omission by zemindar to file notice under s. 87— 
Abandonment—Entry by zemindar—Hxtinguishment 
of tenancy—Adverse possession. 

If a tenant leaves the village without putting his 
tenancy in charge of any person and without making 
any arrangement for the payment of rent and 
neither returns to the village for over 12 years nor 
takes any care of his tenancy, abandonment of ten- 
ancy by him may be proved even though the zemin- 
dar has not filed a notice under s. 87 of the Agra 
Tenancy Act. [p. 818, col. 2.] 

If the zemindar who enters upon the land under 
such circumstances is the sole landlord entitled to 
recover the entire rent, his possession of the land 
for over six months would extinguish the tenancy. 
On the other hand, if he is only one of several co- 
sharers in the village, then itis not a case of dis- 
possession by landlord but one of adverse possession 
against tenant and in such a case the tenant's right 
Tibia) be extinguished after the expiry of 12 years. 

ibid. 

The Oivil Court cannot invoke the aid of s. 34 of 
the Agra Tenancy Act in such circumstances and 
hold that a constructive sub-tenancy under the 
original tenant comes into existence. [ibid.] 

Second appeal from a decrea of the 
Subordinate Judge, Gorakhpur, dated the 
2lst of January, 1926. 

; Mr, Shiva Prasad Sinha, for the Appel- 
ant. 
Dr. M. Wali-ullah, for thé Respondent. 


JUDGMENT.—This is a plaintiff's 
appeal arising out ofa suft for a declara- 
tion of proprietary title. The defendant 
' brought a suit against the present plaintiff 
in the Revenue Court for ejectment alleging 
that the present plaintiff was his sub-ten- 
ant. Ona pleaof proprietary title raised 
by him the present plaintiff was referred to 
the Oivil Oourt to obtain a declaration of 
his title. 

Tae plaintiffs case as set forth in the 
plaint was that he was the zemindar of the 
village and the defendant was originally 
the occupancy tenant of the plotsin dispute, 
The defendant then abandoned the lands 
which came into the plaintiff's possession 
as his khudkasht and have been cultivated 
by him, 

__ Tne defence was that prior to the plaint- 
iff becoming a co-sharer, his father had 
taken fhe lands in question for cultivation 
as a sub-tenant from the defendant's father; 
and that, therefore, the sub-tenancy continu- 
ed even though the plaintiff subsequently 
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became the zemindar, There wasa furthé? 
plea that before the partition which has 
taken place there were other co-sharers 


. with the plaintiff's father and even ifthe 


plaintiff's plea as to possession was assumed 
to be true the defendants occupancy 
tenancy hasnot become extinguished. 

The lower Appellate Court has stated 
that the plaintiff is the zemindar of the 
village without suggesting that he has 


‘other co-sharers with him, but the first 


Court has pointed out that he has co-sharers. 
But they have both dismissed the claim 
onthe ground that an abandonment of the 
holding has not been established. They 
have, however, found in favour of the plaint- 
iff that the defendant has entirely failed to 
prove that his father hadelet out the plots 
in dispute to the plaintiff's father to 
cultivate them as a sub-tenant. The first 
Court hesitated to believe thatthe plaintiff 
and his father had been in possession of 
the holding since 1316 Fasli. The lower 
Appellate Court, however, had not challeng- 
ed the plaintiff's case that the defendant 
and his father left the village 15 or 16 
years ago when the possession of the plot 
was taken by the plaintiff. It has remarked 
that the plaintiff and his witnesses deposed 
to that effect, and then stated that “this 
does not amount to abandonment as con- 
templated under s. 87 of the Tenancy Act”. 
It has again remarked that “no notice was 
given by the plaintiff to the defendant and 
his father as required under s. 87 ofthe 
Tenancy Act”. It is quite clear that the 
finding of the lower Appellate Oourt that 
there was no abandonmentis not based on 
its disbelief of the plaintiff's evideyce but 
on the ground that in its opinion the 
abandonment can be effected only after 
notice under s. 87of the Tenafcy Act has 
been given. The lower Appellate Court 
has adopted the opinion of the first Court 
that it was the duty of the plaintiff to have 
proved technically the abandonment “in 


accordance with the provisions oflaw laid == < 


down in s. 87 of the Tenancy Act", For 
the support of that view it had relied on 
the case of Sheo Nath Kurmi v. Autar 
Kurmi (1). 

The question whether the leaving of 
the village by a tenant without arranging 
for the payment of rent to the landlord 
amounted to an abandonment is primarily 
a question of fact dependent on the inten- 
tion of thetenant. But the finding of the 
lower Appellate Court is not based on any 


(1) 5U. D. 37L = 
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inference of such intention. It is based 
entirely on its interpretation of s. 87 of 
the Tenancy Act. The finding according- 
ly is not a finding ef fact binding upon me , 
-in second appeal. No reported case of 
‘this High Court has been cited before? 
me. The Oalcutia High ourt when 
dealing with a similar provision of law 
ins. 87 of the Bengal Tenancy Act has 
consistently adhered to the view that the 
giving of notice by thelandlord is not the 
only way in which abandonment can be 
proved vide Lal Mamud Mandal v. Abdullah 
Sheikh (2), Bhagaban Chandra Misri v. 
Bisseswart Debya Chaudhurani (8) and 
Samujan Roy v. Munshi Mahaton (4). There 
are also several previous cases reported in 
the Weekly Reporter. ; 

A learned member of the Board of 
Revenue has undoubtedly expressed the 
contrary opinion in Sheo Nath Kurmi's case 
(1) where it was remarked that inasmuch 
“as the zemindar had taken no action under 
s. 87, the land could not be held to have 
been abandoned by the tenant-in-chief. 
An earlier case of the Board of Revenue 
Maharaji Naikin v. Sheo Mangal Das (5) 
- is distinguishable because there the tenant 
had not left the village, jalthough it was 
remarked that sub-s. (2) was imperative. 
On the other hand, another learned mem- 
ber cf the Board of Revenue in Muh ummad 
Ali Nasir Khan v. Guptar (6) remark- 
ed “So far as I mske it, it has never 
been held that there is apparently no other 
way of establishing abandonment by an 
occupancy tenant excevt by proceedings 
under s. 87. Obviously this section is pot 
meant to provide the only means for 
establishing this fact as it can only be 
brought into operation when the tenant has 
left the neighbourhood.” That, however, 
was a converse case where the zemindar 
himself was pleading that there had been 
no abandonment and was relying on his 
want of giving the notice. 

In the absence of any clear authority 
` binding upon me, 1 must examine the 
section itself, It contemplates the enter- 
` ing-into possession by the zemindar even 
within a year of the tenant’s leaving the 
- neighbourhood without making arrange- 

ment for the payment of rent, as the 
zemindar can take possession any timeafter 
the 15th of May following. Sub-clause (3) 


(2) 10. W. N 198, 
(3) 3 0. W. N. 46. 


(4) 40. W. N. 493, p 
(5) 3 U. D. 153. 
(6) 5 V. D. 270, 
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contemplates a suit by the tenant for re- 
covery of possession under s. 79. Schedule 
IV, group © No.30 prescribes six months 
as the period of limitation commencing 
from the date of dispossession. In cases 
where the land-holder has taken possession 
promptly he ean claim a presumption 
in his favour under sub-cl. (3), if he 
bas given notice under sub-cl, (2). “ But 
even that presumption is not conclusive. 
The words “before the land-holder enters 
under this section. he shall file a notice 
etc” indicate that if he wishes to take 
advantage of the presumption under this 
section he must preceed by giving notice. 
I do not think that the effect of the section 
is to lay down that in no other case can 
there be an abandonment of the tenancy. 
If the tenant has left the village without 
putting his tenancy in charge of any 
person and without having made any 


-arrangement for the payment of rent, and 


neither returned to the village for over 
12 years, nor taken any careof histenancy, 
the abandonment by him may be proved 
even though no notice has actually been 
filed by the zemindar under s. 87. 

Jf the plaintiff is the sole land-holder 
entitled to recover the entire rent ofthis 
holding then his possession of the land 
for over six months has undoubtedly 
extinguished the tenancy. On the other 
hand, if heis only one of several co-sharers 
in the village and the rule laid down in 
Rani v. Aidal Singh (7) is correct, then this 
is not a case of dispossession by the land- 
holder but one of adverse possession against 
the tenant. Éven then the tenant's right 
to the tenancy would be extinguished after 
the expiry of 12 years. 

Inthe circumstances of the present case 
I am unable to accept the view of the 
Court below thatthe Civil Court should 
invoke the aid of 6. 34 of the Tenancy Act 
which is meant principally for the Revenue - 
Courts, and hold that in spite of the 
adverse possession of the present plaintiff, 
a constructive sub-tenancy has come into 
existence and the defendant is entitled to 
treat the plaintiff es his sub-tenant, Ifthe 
view accepted by the lower Appellate Court 
be correct then no tenant can ever lose his 
tenancy no matter how many years have 
elapsed since he left the village. I am, 
therefore, unable to accept the finding of 
the lower Appellate Court as conclusive. I 
may add that although the new Tenancy 
Act is not applicable, the corresponding 


(7) 78 Ind. Cas. 1041; 22 A.L, 3.1138; A,1.R. 1924 


All, 481; L, R. 5 A,37 Rev, l . i 
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Section, viz, s. 107 uses the word “may” 
instead of “shall” and makes it quite clear 
‘that the giving of the notice is not the only 
courss open to the land-holder. 

Accordingly before disposing of this 6 
appeal figally I must haye clear findings 
by the lower Appellate Court on the follow- 

ing two points:— . 

‘ (1) Whether the plaintiff is now the sole 
‘land-holder, 7.¢., entitled to recover the 
. whole of the rent of the lands in dispute or 
whether there are other cosharers in 
the plots who are not members of his joint 
family? ` 

(2) When did the defendant's father or 
the defendant leave the neighbourhood 
of the village without making any arrange- 
ment for payment of the rent to the 
land-holder, and for how long the plaint- 
Ws father and he nave been in possession 
` of the lands? 

The findings should be returned within 
two months, 


A. Case remitted for findings. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Seconp APPEAL From ORDER No. 4 
oF 1928. 
January 7, 1929. 
Present :—Mr. Justice Dalal, 

Mr. Justice Sen and Mr, Justice King. 

Haji ANWAR KHAN— APPELLANT 

versus . 
MOHAMMAD KHAN AND OTHERS— 


RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 4, 88— 
‘Transfer by insolvent more than two years before 
adjudication—Power of Insolvency Court to annul 
such transfer. 

Held, by the Full Bench (Sen, J., dissenting). 
—An Insolvency Oourt can try a question of title 
raised on the basis of a transfer which took place 
more thantwo years prior to the adjudication, not- 
withstanding the provisions of 8, 53 of the Provincial 
Insolvency Act. [p. 828, col. 1. 

Opinion of Mukerji, J., in 
Ram (4), dissented from. 

Under s. 4, Provincial Insolvency Act, power is 
given to the Insolvency Court to decide not only all 
questions of title or priority, but also of any nature 
whatsoever, whether they*involve matters of law or 
fact, which may arise in any case of ingolvency 
coming within the cognizance of the Court or which 
the.Court may deem it expedient or necessary to - 
deoide for the purpose of doing complete justice. 
[p. 820, col. 1.] 

Per Sey, J—An Insolvency Court cannot try». a 
question of title relating to a transfer which has taken ` 
placa more than two years before the order of ad- 
judication, having regard to the pgovisions of s. 53 of 
the-Insolvency Act. Where the transfer was intended 
not to be operativefrom the beginning and the insolvent 


x 


art Chand Rai v. Mott 
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had remdined ın possession of the property, the Receiver 
may apply for its annulment. But where the trans- 
fer was executed bya proper instrument and duly 
registered and was intend put the property 
beyond the reach of the creditors and a third party 
is claiming under the transfer, such a transaction 
cannot be treated as a mere paper transaction. In 
the latter cases s. 53 of the Insolvency Act will apply. 
{p. 826, col. 2.] | 


Second appeal from an order of the Dis- 
ait Judge Agra, dated the 29th of Ostober, 
1927, à 


Mr. K. D. Malaviya, for the Appellant. 
Mr. N. P. Asthana, for the Respondents. 


JUDGMENT. os 

Dalal, J.—Thisreference to a Full 
Bench raises the question pf jurisdiction 
of the Insolvency Oourt. The questions 
submitted to us for decision are:— 

(1). Whether an Insolvency Court can try 
a questionof title raised on the basisofatrans- 
fer which took place more than two years 
prior to the adjudication, having regard to 
the provisions of s. 53 of the Insolvency 
Act? 

(2). Would it make any difference if the 
Receiver alleges that no transfer had been 
intended from the very beginning and no 
title had passed, the transaction being a 
mere paper transaction and void”? 

If the answer to the first inquiry is in the 
affirmative the second question will not 
arise. 

Every Judge of this Oourt except one 
who had to consider the point has decided 
in favour of jurisdiction of the Insolvency 
Court, that is, the first question has been 
answered by himin the affirmative. The 
presents. 4 of the Insolvency Act 
(V of 1920) isan addition to the previous 
insolvency Statute Law as laid down in Act 
IlLof 1907. The present Act came into 
force on 25th of February, 1920, and on 18th 
July, 1921, a Bench of two Judges, Justices 
Walsh and Wallach, had occasion to con- 
sider the scope of s.4 of the new Act. 
The case before the Court was one ofa sale 
by the insolvent more than three years 
before the insolvency with intent to defraud 
and delay his creditors, The learned Judges 
observed:— 

“The District Judge has held, rightly, 
that it does not come within any of the 
express provisions of the insolvency law, 
and he has gone on to hold, erroneously, 
that a transaction cannot be attacked, under 
the provisions of the Transfer of Property 
Act or under general provisions of the law 
in the Insolvency Court. Here he is wrong. 
The Insolvency Courthastoadminiégter the 
law under its owa preceduré and to deside 
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questions arising in insolvency which are 
covered by special provisions of the Insol- 


“ vency Agt, where, for example, a trustee is 


given a higher title than the original 
debtor. But the Insolvency Court also hase 
to apply, and to decide, all questions of 
general law,including such questions 28 
are raised by s. 530f the Transfer cf 
Property Act. Thatis one reason why the 
administration of insolvency is so onerous 
and imposes avery heavy burdenon the 
District Courts. If the Receiveris right in 
fact, clearly this transaction was void under 
8.53 of the ‘Transfer of Property Act, 
ahd the property attached by the Receiver 
ought to be distributed as part of the estate 
among the creditors......... There ought to 
be afull inquiry between the Receiver and 
the creditor on one hand, and the debtor 
and his family on the other, as to the bona 
fides of this transaction. Whether you call 
it summary ornot,it ought to follow the 
ordinary course of a suit. In the main 
the provisions of the Code of Civil Procedure 
are applicable to such inquiry, and there 
cught to be sworn testimony and the same 
care used with regard to documents, and 
the admission or rejection of documentary 
evidence, asin a suit”. [Shikri Prasad v. 
Aziz ALI). . | 

Next in order comes a Bench case decided 
on 3rd of July,1923, by Justices Lindsay and 
Sulaiman. Both the Judges held that if a 
question of title is raised in the Insolvency 
Court that Court has jurisdiction to decide 
it. Lindsay, J., stated at page 748* of the 
report: “All that s. 4 intended to 
provide was that ifa question involving 
title is raised before an Insolvency Court, 
then the Insolvency Court is to be deemed 


to have power to decide that question of ' 


title.” The difference of opinion between 


- the two Judges lay in this that Sulaiman 


J., was of opinion that if the matter was 
once decided even as against a stranger by 
the insolvency Court the jurisdiction of the 
Civil Court would be barred under s. 11 


- of the Code of Civil Procedure. Lindsay, 


J., was not prepared to take the view thata 
decision under subs. (2) of 58.4 
would be binding upon a stranger who is 
not making any claim against the debtor or 
the debtor's estate [Maharana Kunwar v. 
David (2)}. On 6th of July 1926, the question 
as to the bar of the jurisdiction of the®*Civil 
Court came up before another Bench com- 

(1) 63 Ind. Cas. 601; 44-A.7];-19 A L. J 862; 3U, 
P..L. R. (A )195! A. I. R. 1922 All. 196. 


(2) 77 Ind. Cas. 57; 21 A. L J. 737; 46 A.16 ALR, 
1924 AY. 40 


*Page of. 21 Ala J~[Hd.} 
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posed cf Sulaiman and Boys, JJ.,in which 
Boys, J. agreed with the opinion . of 
Sulaiman, J., expressed inthe case of 
Maharana Kunwar v. Davide (2): and 
held that once the question of title was 
decided by the Insolvency Cour; the juris- 
diction of the Civil ¿Court was barred 
[Kaniz Fatima v. Narain Singh (3)]. Finally, 
there was a difference of opinion between ' 
. Sulaiman, J., and Mukerji, J., in Hari Chand 
Rai v. Moti Ram (4). As we have already seen 
Sulaiman, J., was of opinion that the juris- 
diction of the Insolvency Court extended to 
all transactions rgising questions of title 
whatever their date may be, while Mukerji, 
J., was of opinion that the provisions of s, 4 
were circumscribed by the provisions of 
s. 53 of the Insolvency Act, The point 
of the opinion of Mukerji, J.,appears on 
page 420* of the report: “If the transaction 
is beyond two years, the Receiver must seek 
his remedy by an ordinary civil suit institut- 
ed under s. 53 of the Transfer of 
Property Act.” 


Iam in agreement with the opinion of 
Sulaiman, J. As that learned Judge pointed 
out in the case of Hari Chand Rai v. Moti 
Ram (4) “prior to Act V of 1920, when there 
was no provision corresponding to s. 4 

of the new Act,a Bench of this Court held 
that, even if a case did not fall under 
s. 36 of the old Act of 1907, the Court had 


-power to inquire whether a disputed 


property was the property of the insolvent 
or not [Bansidhar v. Kharagjit (5)].” The 
Caleutta High Court had held otherwise, 
that a question of title could be disposed of 
by a regular suit only. The enactment 
of s, 4 gives effect to the view 
which prevailed in this Court. Under 
s. 4 power is given to the Insolvency 
Court to decide not only allquestions of 
title or priority, but also of any nature 
whatsoever, whether they involve matters of 
law or fact, which may arise in any case of 
insolvency coming within the cognizance 
of the Court or which the Court may deem 
it expedient or necessary to decide for the 
purpose of doing complete justice. In a 
Bench ruling of the Madras High Oourt 
in Kochu Mahomed Asan Tharagan v. 
Sankaralinga Mudaliar (6) the jurisdic- 
tion of the Insolvency Court was con- 

(3) 98 Ind. Cas. 1001; 24 A L.J. 897; A, L R, "19927. 
All 66; 49 A. 71. 

(4) 94 Ind. Cas, 429; 48 A. 414; 24 A. L. J, 495; A. L 
Å. 1926 All 470. ji 

(5) 26 Ind. Cas. 926; 37 A. 65; 12 A. L. J. 1273. 

6) 62 Ind. Cas. 495: 40 M. L. J, 219; (1921) M, W, N, 
926; 44 M, 524; 14 Ju. W, 505. 
-“epage of 48 A.—[Bd.] 
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sidered under the Insolvency Act of 
1907. Seshagiri Aiyar, J., observed at page 
500* of the report: “There was a conflict of 
decisions in the various High Courts as to 
whether even withouta provision similar 
to s. 7 of the Indian Insolvency Act, 
the,Provipcial Insolvency Court has jurisdic- 
tion to direct delivery of property to the 
Receiver when it is moved by means of a 
petition. Section 4 of the present Act has 
been so altered as to confer such a power. 
The amendment should not be regarded as 
if for the first time a new power had been 
conferred. I am of opinion that s. 4 
declares what has been the law all through.” 
In the same case Oldfield, J., considered the 
provisions of the Act of 1907 in ss. 34 and 
37 corresponding to ss. 53 and 54o0f the 
present Act and observed: “Of the provi- 
sions in the Act relating to property held 
actually or colourably against the insolvent, 
ss. 36and 37 merely prescribe a rule of 
evidence applicable to two classes of aliena- 
tions, those completed within particular 
periods before the adjudication, not, like 
the sale now in question after it, and itis 
material only that they assume and do not 
confer the power of cancellation, which they 
imply, but which must be looked for in 
another place.” (Page 497*, second column), 
In Doonadula Shiramulu v. Ponakavira 
Reddi (7) there is an interesting discussion 
as to the scope of ss. 36 and 37 of the Act 
of 1907 by Venkatasubba Rao,J. at page 
114}. He has pointed out that the provisions 
of those sections corresponding to ss 53 
and 54 of the present Act do not involve 
questions of jurisdiction but lay down 
rules of evidence under which an Insol- 
vency Court is directed to draw an absolute 
and irrebuttable presumption like the one 
contained in s. 112 ofthe Indian Evidence 
Act. As remarked by Oldfield, J., in the case 
of Kochu Mahomed Asan Tharagan v. San- 
karalinga Mudaliar (6) we must look 
elsewhere than in ss, 36 and 37 for jurisdic- 
tion of an Insolvency Court. Under the 
present Act a Bench of the Madras High 
Court held that it was open toan Insol- 
. vency Oourt on a proper application being 
made under s. 4 of the Act to try the 


issue whether the insolvent is entitled to, 


a certain property or not [Chittammal v. 
Ponnusami Naicker. (8)}) _ 
` (7) 72 Ind. Cas. 805; 45 M. L, J.105; (1923) M. W. 
N. 306; 18 L. W. 426; A. I. R. 1923 Mad. 641, i 
(8) 92 Ind. Cas. 573; 49 M. 762; 23 L W. 94; (1926) 
M. W. N. 121 & 172; 50 M. L. J. 180; A. I. R. 1926 
Mad. 363. 
*Page of 62 Ind. Cas.—[Ed.] 
{Page of 45 M. L. J,—[Bd] 
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lt was argued before us on behalf of the 
appellant that the words “subject to the 
provisions of this Act” at the commence- 
ment ofs, 4.(1) of the Act makess, 4 subject 
to the provisions of s. 58. I am of opinion 


e that s. 4 deals with jurisdiction, and the 


jurisdiction will be circumscribed only by 
such subsequent sections as deal with the 


_jurisdiction of the Oourt. As pointed out 


inthe various judgments of the Madras 
High Oourt, ss, 53 and 54 do not deal with 
the jurisdiction of the Insolvency Court, 
butonly lay down rules as to the manner 
in which evidence should be considered in 
certain cases arising in that Oourt. Those 
sections, therefore, in my opinion, do not 
control the provisions of s. 4. These words 
are used to limit the power of the In- 
solvency Oourt as it is limited, for instance 
by the proviso to s. 56 that nothing in that 
section shall be deemed to authorise the 
Court to remove from the possession or 
custody of property any person whom the in- 
solvent has not a present right so to remove, 
This limitation is excellently illustrated by 
the case of Chittammal v. Poonusami Naiker 
(8) of the Madras High Court. In this case 
the District Judgedirected certain parties to. 
hand over possession of the property in 
their possession to the Official Receiver. 
The Madras High Court held that this 
order was beyond the jurisdiction of the 
Insolvency Court by reason of the enactment 
of the second paragraph of cl. (3) of s. 56, 
unless the insolvent was entitled on the 
date when the Receiver applied for pos- 
session to the possession of such property. 
The Court cannot direct the person in 
possession todeliver up property if a title, 
however flimsy, is setup by the person in 
possession. This is the provision of the 
Act to which the provisions of s. 4 are 
subject. In thesamecase the High Court 
declared that it was open to the Insolvency 
Court on a proper application being made 
under s.4 of the Provincial Insolvency Act 


to try the issue whether the insolvent is œ~- 


entitled to the property or not after proper 
opportunity is given to the other side to 
plead to the application. 

For these reasons, my answer to the 
first question is in the affirmative, The 
second question, therefore, does not. arise, 

Sen, J.—One Afzal Khan applied for 
being adjudicated an insolvent on the 
7ta of July, 1926. The adjudication order 
was passed on the 25th of March, 1997, 
The Official Receiver having attached a 
house as the property of the insolvent, one 
Anwar Khan intervened and claimed title 
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te the house by right of purchase from 
Afzal, under a registered sale-deed dated 
the Ist of January, 1923. The Receiver 
pleaded that the sgle-deed was fictitious, that 
it was without cofsideration and that it 
had been executed in favour ofa relation 
with a view to defraud the creditors. The 
trial Court disallowed the objection of 
Anwar Khan upon the findings that the 
sale in his favour wasa mere cloak to con- 
ceal the real ownership and that the in- 
solvent was the owner of the property. On 
appeal to the lower Appellate Court it was 
urged that the sale having taken place 
more than two years from the date of ad- 
judication, the Receiver was not compet- 
ent to challenge the sale under s. 53 of 
the Provincial Insolvency Act and that 
the Insolvency Court had no power to annul 
the same. This contention was repelled by 
the lower Appellate Court-which held that 
the sale was farzi that no transfer was as 
a fact madein favour of the appellant and 
that s.53 of the Provincial Insolvency Act 
did not apply to a transaction like this. 
The appeal was, therefore, dismissed. Anwar 
Khan appealed to this Court and reiterated 
the pleas already referred to. 

In view of the importance of the ques- 
tions involved in the appeal, the learned 
Judges who heard the appeal have refer- 
red the following points for decision by a 
larger Bench: 

(1) Whether an Insolvency Court can try 
a question of title raised on the basis of 
a transfer which took place more than two 


years prior to the adjudication having re- ` 


gard to the provisions of s. 53 of the Insol- 
vency Act?. 

(2) Would it make any difference if the 
Receiver alleged that no transfer had been 
intended from the very beginning and no 
title had passed, the transaction being a 
mere paper transaction and void” ? 

Under s. 9 of the Code of Civil Procedure 
thé ordinary Civil Courts have jurisdiction 


» eto try all suits of a civil nature, excepting 


suits of which their cognizance is either 
expressly or impliedly barred, Where 
there has been an infringement of a legal 
right, the ordinary Civil Courts are bound 
to entertain the claim, unless their jurisdic- 
tion has been ousted either by an express 
enactment or by necessary implication flow- 
ing either from statutory provisions or 
general principles of law. $ 
Under s. 53 of the Transfer of Property 
Act, where a transfer of an immoveable 
property has been made with intent to 
defraud......persons having an interest in- 
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such property or to defeat or delay the 
creditors of the transferor, it is voidable at 
the option of any person so defrauded, 
defeated or delayed. 

The remedy of such a person is “by a suit 


ein the ordinary Civil Oourt of original 


jurisdiction, . ° b. 

The Court of Insolvency is a creature of 
Statute, It is a special Tribunal, having 
jurisdiction over a limited range of cases 
within such limits as have been imposed by 
the Statute to which it owes its existence. 
Unless the Insolvency Act, expressly or by 
necessary implication (1) took away the 
powers of ordinary Divil Courts to adjudi- 
cate upon the validity or otherwise of cer- 
tain transfers which are sought to beim- 
pugned, either upon the ground of fraud 
or on the ground of want of consideration ete. 
and (2) invested the Insolvency Oourt with the 
trial of such matters, the jurisdiction of the 
Civil Courts is not affected or impaired. 
The following statement of law is to be 
foundin Maxwell's Interpretation of Statutes 
(Sixth Edition, 1920, page.318): “Where 
an Act took away the right of bringing an 
action respecting certain disputes which 
were referred to the summary adjudication 
of justices, it was held that the subsequent- 
ly established County Courts acquired no 
jurisdiction to try such cases under the 
general authority to try all pleas.” 

The limited nature of the jurisdiction of 
the Court of Insolvency is clear from the 
provision of the Act itself, notably from 
89.51,53, 54 and 55. Section 51 deprives the 
execution creditor of the benefit of execu- 
tion in certain circumstances in favour of 
the general body of creditors with reference 
to property not sold in execution “before the 
date of the admission of the petition.” Sec- 
tion 54 provides that transfers made in. 
favour of the creditor with a view of giving 
that creditor a preference over other credi- 
tors shall be deemed fraudulent and void 
as against the Receiver and shall be 
annulled by the Oourt, if the transfer in 
question is within three months of the 
presentation of the petition for insolvency, 
The jurisdiction of the Insolvency Court 
depends upon the fulfilment of the condi- 
tions contained in the section. 

Section 55 affords protection to transfers 
made by the insolvent before the date of. 
the order of adjudication if they are boma 
fide and forconsideration, the transferee 
not, having had notice of the presentation 
of an insolvency petition. Itis to be nétieed | 
that no power is hereby conferred upon the 
Court of Insolveney to displace a- transfer 
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which has taken place before the presenta- 
tion ‘of the petition for insolvency. Section. 
53 ‘aims at only such transfers which have 
been made within two years of the date of 
the order of adjudication, 

Sections 53 and 54 do not merely lay down. 
a rule of*substantive lawe or a rule of 
evidence favouring the Official Receiver, 
but ¢éonfer a jurisdiction upon the Court of 
Insolvency with reference to only such 
transfers as are mentioned in those sections 
and upon the fulfilment of the conditions 
contained therein, without which the 
Receiver has no right to challenge the 
transfers nor has the Court a power to annul 
the same. 

Section 53 ofthe Provincial Insolvency 
Act (V .of 1920) corresponds to s. 63 
of the old Act (IE of 1907). The 
rule of law enacted by the section is analog- 
ous to s. 47 of the English Bankrupicy 
Act 1883 which runs as follows:— 

“(1) Any settlement of property not being 
‘a settlement made before and in considera- 
tion of marriage, or made in favour of a 
purchaser Or encumbrancer in good faith 
and for valuable consideration, or a settle- 
ment made on or for the wife or children of 
the settlor of the property which has accrued 
to the settlor after marriage in right 


of his wife, shall, if the settlor becomes 


‘bankrupt within two years after the date of 
the settlement, be void against the trustee 
in the bankruptcy, and shall, if the settlor 
becomes bankrupt at any. subsequent 
time within ten years after the date of the 
settlement, be void against the trastes in the 
bankruptcy, etc, ete... (3) ‘Settlement’ 
shall for the purpose of this section include 
any conveyances or transfer of property”. 

It will thus appear that both under the 
English and Indian Law, a settlement or 
transfer of property can be annulled by the 
Insolvency Court at the instance of the 
Official Receiver or the trustee in the bank- 
ruptey upon the transfer conforming to 
the conditions mentioned in the Act, one of 
which is that the transfer had taken place 
within a certain period either from the 
date of the settlement or the order of ad- 
judication. ; f 

The reason is obvious for prescribing a 
time-limit in cases where the Act starts with 
apresumption against the validity of such 
transfers. Ia a suit under s, 53 of 
the Transfer or Property Act, the onus lies 
upon the transferee to prove that the trans- 
fer was not to defraud tha prior or subsa- 
quent transferees or to defeat or delay the 
creditors, Bat there is no presumption of 
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law against the transferee, except where a. 
transfer is made gratuitously or for a. 
grossly inadequate consideration. Under 
s. 53 of the Provincial Insolvency 
Act, the question of the intent to defraud, 
or delay is outside the enquiry 
and the Offiaial Receiver has the right of 
avoidance if the transfer is within two 
years of the order of adjudication. 

The principle underlying the fixation of 
time inss. 53 and 54 is that wherethe transfer 
preceds the insolvency proceeding by a 
short period, it may be reasonably assumed 
that the financial difficulties of ths insolvent 
had already commenced, that he anticipat- 
ed that the crash was coming and resorted 
to these transfers in order to place his 
property beyond the reach’ of creditors. | 
No presumption should reasonably be 
raised against his financial soundness more 
than two years before the date of adjudica- 
tion. A time-limit in a Statute must 
necessarily be an artificial rule, but the 
limit of two years is not unreasonable. 

Under Act III of 1907, the trend of 
decisions on the powers of the Insolvency 
Court has not been uniform, In Jokhan 
Singh v. Deputy Commissioner, Fyzabed (9). 
Piggott, J. O., held that the intention of 
the Legislature was only to give the 
Judge sitting in insolvency jurisdiction, 
under s. 36o0f Act III of 1907, in respect of 
transfers made within two years of the date 
of his order of adjudication. 


In Bansidhar v. Kharagjit (5) where the 
transaction had been entered into by the 
predecessor-in-title of the insolvent more 
than two years before the adjudigation 
of the insolvency, Ohamier and Piggott, JJ., 
held that the Court had inherent power to 
enquire whether the disputed property 
in possession of the transferee was the pro- 
perty of the insolvent, that it was the duty 
of the Receiver to move the Court and the 
Court was competent under s.18 of the 


Act to remove the transferee from the « -~ 


possession and to vest it in the Receiver. 
Their Lordships noticed that the Indian 
Provincial Insolvency Act contained no 
provisions as s. 102 of the English 
Bankruptcy Act which expressly empowered 
the Bankruptcy Court to decide “all other 
questions whatsosver whether of law or of 
fact, which may arise in any case of 
bankruptcy coming within the cognizance 
of the Court, or which the Court may deem 
it expedient or necessary to decide for the 
purpose of doing complete justice and 


(9) 23 Ind, Cas, 924. . 
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making “a complete distribution of property 
in any such cage.” 

“The judgment of the Court, therefore, 
proceeded upo the assumption of an 
inherent jurisdiction. 

_In Pitaram v. Jhujhar Singh (10) Piggott’ 
and Walsh., JJ. held that the Insolv- 
ency Oourt had concurrent jurisdiction 
with the ordinary Civil Oourt to enter 
into a question of the legality of attachment 
against a person who is a stranger to the 
bankruptcy. This would appear from the 
following observations:—“ Now it is to be 
observed . that in accordance with the 
English bankruptcy practice, a person in 
the position of the plaintiff inthis action 
who is a stranger so to speak to the 
ebankruptcy and whose property has been 
Seized wrongfully, according to his view 
of the case, by the Receiver in bankruptcy 
is not confined to the remedy given him 
by the Provincial Insolvency Act. He can, 
if he pleases, apply to the Insolvency Oourt 
inasmuch as 8.12 applies in express terms 
to’ his grievance. But he can if he pleases 
ignore the Insolvency Court and sue ina 
Civil Court for return of his property in 
an ordinary action against a trespasser’...... 
“The question which is an important 
one is by no means free from difficulty”. It 
may be doubted if it was at all necessary 
and if the Legislature could ever have in- 
tended to invest two Oourts of co ordinate 
jurisdiction with the same powers over the 
same matter, The decision in this case 
proceeded upon the application of the 
doctrine of res judicata. i 4 

In Irshad Husain v. Gopi Nath (11) 
Richards, O. J, and Banerji J., followed 
this ruling but with considerable reluctance. 
Since finality is claimed for the decision 
of the Insolvency Court on the question of 
title affecting athird party, this decision 
is not without its relevancy to the question 
now under consideration. They observed 
“Tf we had to consider the matter in the 
absence of authority, we doubt very 
much whether the order of the Insolvency 
Gourt and the Court of Appeal from 
that order can operate as res judicata”. 
Unless the object of the Legislature 
was to invest the Insolvency Court with 
summary powers analogous to those 
conferred upon the ordinary Oivil Courts 
under O. XXI, r. 58 of the Ooda of 
Civil Procedure, no purpose could have 


(10) 33 Ind. Cas. 798; 15 A. L. J. 661. 
(11) 49 Ind. Oas, 590; 17 A. L. J. 374; 41 A, 378; 1 U. 
P. L. R. (A) 163, 
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been served in clothing the Insol 
Court with powers so narrow and limi 

In Gaura v. Nawab Mohammad . 
Majid(12) Piggottand Walsh, JJ, bel 
where a transaction is seven years | 
cannot be questioned by a Receiv: 
creditor under 8°36 of the Insolventy Ac 
the proper remedy is to institute a suit 
s. 53 of the Transfer of Property Act. 
observed that this case was the cor 
case to that of Pitaram v. Jujhar Sing 
already referred to. 

In Nilmony Chowdhury v. Durga Ci 
Chander (13) a Bench of the Oaleutta 
Court ina comprehensive decision. 
examined all the authorities refuse 
follow the decision of this Oour 
Bansidhar v. Kharagjit (5). It noticed 
no power was to be found in the Prov: 
Insolvency Act corresponding tos. : 
the English Act of 1883. 


In this atate of authorities, it was nece 
to sufficiently define the powers ol 
Insolvency: Court and when the Act 
amended in 1920, s.4 was added in 
sequence. 

It is contended on- behalf of the res) 
ents thats.4 confers upon the Oou 
Insolvency full powers to decide 
questions whether of title or priority 
any nature whatsoever and wh 
involving matters of Jawor fact, anc 
contended that the decisions of 
Insolvency Court are clothed with fir 
under the express provision of 8.4 e 
(2), A Court of Insolvency has ord 
ly a jurisdiction to decide all m 
affecting a claim besween the insolven 
the creditors. But some exceptions 
been grafted upon this general rule v 
are to be found in sections, like 5], 5. 
54 which have been referred to alr 
The powers of the Insolvency Court 
controlled and restricted by these sec 
and the opening words of s. 4, cl. 
“subject to the provisions of this Act” 
been deliberately introduced by 
Legislature to indicate and define 
extent of the jurisdiction which was in 
ed to be conferred upon the Oour 
Insolvency. If the Insolvency Cou 
competent to determine the legalit; 
propriety of transfers which had | 
place more than two years before the 
of adjudication there could have be 
object in prescribing a shorter ter: 
s. 30f the Act, Section 4 is an ena 


19) 64 Ind. Oas. 523; A. L. R, 1922 All. 443. ` 
63) 46 Ind, Cas. 327; 22 0. W. N, 704.0 “ 
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section in the sense that it defines the 
competence of the Court and the extent of 
its jurisdiction. The powers of the ordinary 


Oivil Courts to entertain suits relating to. 


the title of third parties cannot be defeat- 
,ed or extinguished except by statutory 
enactment. ° Section 4.does fot purport to 
do this. Onder sub-s. 2, finality attaches 
to only such decisions of the Insolvency 
Court as are intra vires. I would, there- 
fore, respectfully differ from the judgment 
of Sulaiman, J., in Maharana Kunwar v. 
David (2). I share the view of Lindsay, J. 
at page. 748“. “I am not prepared to take 
the view that a decision tinder sub-s. 2 of 
8.4 would be binding upon a stranger like 
the plaintiff in the present case, who in my 
opinion is not making any claim against 
the debtor or the debtor's estate......... In 
the present case Iam satisfied (1) that the 
plaintiff was under no obligation to seek 
any relief in the Insolvency Oourt; (2) 
that she had the ordinary remedy under the 
civil {law against the Official Receiver; and 
(3) that for he purpose of maintaining 
the suit she was under no obligation to 
seek any sanction from the insolvency 
Court.” It is to be observed that no 
question arose in this case as to the legality 
of transfer more than two years before 
adjudication and the observations of the 
learned Judges were mere obiter. But 
the question directly arose in Hari Chand 
Rai v. Moti Ram (4). Sulaiman, J., adhered 
to his view expressed in Maharana Kunwar 
v. David (2). I am not quite sure that the 
enactment of s. 4 gives effect, to the view 
which prevailed in this Court when Act 
111 of 1907 was in force. Section 4 de- 
fines and restricts the jurisdiction of the 
Oourt of Insolvency. The transferee does 
not represent the debtor and the debtor's 
estate and cannot be said to be a claimant 
against the debtorin the insolvency pro- 
ceedings. “Subject to the provisions of this 
Act” ought to be construed in their natural 
and grammatical sense and ought not 
to be narrowed down to a mere right of 
appeal. I respectfully differ from this 
decision and from the later decision in 
Kaniz Fatima v. Narain Singh (3) and 
agree with the decision of Mukerji, J., in 
Hari Chand Rai v. Moti Ram. (4). 
In Shikri Prasad v, Aziz Ali (1) the 
construction of s. 4 of Act V of 1920 was not 
ein issue and the Court did not consider 
the mearing or effect of the words “subs 
ject to the provisions of this Aet” in 
sub-s. (1) nor of the words “for all pur- 
“Page of 21 A. L. J —[Hd], 
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we 
poses as between, on the one hand, the 
debtor and the debtor's estate and, on 
the other hand, all claimants against 
him or it and all persons tldiming through 

r under them or any of them.” These 
important words of limitation have evi- 
dently been ost sight of by the learned 
Judges whodecided that case. The above 
remarks apply to the decision of Oldfield 
and Aiyar, JJ., in Kochu Mahomed Asan 
Tharagan v. Sankaralinga Mudaliar (6). 
TheirLordships were considering the powers 
of the Insolvency Oourt under ss. 16 and 
18 of Act IIL of 1907 and were of opinion 
that the Court had jurisdiction to ad; 
judicate upon the title of a third party 
independent of s. 4 of Act V of 1907. 
“I am of opinion that g, 4 declares what 
has been the law all through.” The limita-. 
tion upon the powers of the Insolvency 
Court within the Act have not been con- 
sidered or discussed. 

In Doonadula Sriramulu v. Ponakavira 
Reddi (7) all that was decided was that the 
general power of the Court of Insolvency 
was exercisable to enquire into the validity 
of a secured debt independently of 
ss. 30 and 37. Those sections were only 
rules of evidence applicable to particular 
kinds of transfer by theinsolvent. Venka- 
tasubha Rao, J., observed “The arguments 


` covered a wide ground, and the question 


that was raised was whether the Insolvency 
Court has jurisdiction under the Pro- 
vincial Insolvency Act III of 1907 to 
adjudicate upon claims of third parties 
as against the insolvent or his estate 
represented by the Receiver. I must state 
at once that, in my opinion, this ques- 
tion does not arise at all in the present 
case, and that the matter before us can 
be decided on a ground very different 
from the one stated.” This decision, there- 
fore, cannot be -of very great value in 
the present case. The learned Judge 
further observes “The Court has to pre- 
pare a schedule of creditors, which may 
be amended from time to time and this 
function cannot be properly or adequately 
performed unless the Court has equal 
power to deal with secured as well as 
unsecured debts. To a proceeding appro- , 
priate to this enquiry the parties are not 
a person subject to the Insolvency Court 
and g stranger.” The last observation is 
in accord with.my view of the matter, In 
Chittammal v. Ponnusami Nicker (8) the 
judgment does not proceed upon a con- 
struction of the language of sub-ss. (1) 
and (2) of s. 4 of Act V of 1920 which 
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have alteady been referred to. The decision 
however, recognises the fact that restric- 
tions have been imposed upon the power 
of the Gourt of Ifsolvency, such as under 
s. 56 (3). Devadoss, J., observed at page, 
764* “But where the person in possession 
claims adversely to the insolvent, or where 
he is able to show that the insolvent is 
not entitled to present. possession, the 
Court: has no power to proceed under 
s. 56 etc.” Further “in a recent case, Oficial 
Receiver of South Arcot v. Perumal Pillai 
(14) it was decided by Spencer; J., and my- 
self that the power given by s. + of the Pro- 
vincial Insolvency Act, is subject to the 
provisions of the: Act one of which is 
the - proviso, to s. 56 (3) which is 
in the way of the Court removing any 
person from the possession of property 
whom the insolvent has no present right 
to remove”. If s. 56 imposes restrictions 
upon the power of the Court of Insolvency, 
why not s. 53, 

The Insolvency Acts in this country were 
modelled upon the English Bankruptcy Act 
and 5. 40f Act V of 1920 is practically a 


- reproduction of the corresponding section 


of the English Acts of 1914, 1883 and 1871, 
In Ellis v. Silber (15) Lord Selbourne, L, 
©. made the following observations: “The 
effect of the provisions in the several Acts 
of the Parliament relating to bankruptcy 
is, that in these cases of arrangement- 
deeds which have been registered in bank- 
ruptcy, the trustee for the purpose of 
administration under the deed has allthe 
powers and all the rights in the Court 
of Bankruptcy which assignees or trustees 
under a regular bankruptcy would have, 
and that for all the purposes of admi- 
nistration in Bankruptcy 
Bankruptcy is armed with very large powers 
both legal and equitable, as large as may 
be necessary todo complete justice. But 
there was no case cited and no clause 
quoted from any Act of Parliament to 
the effect that whenever the trustee of 
a deed or the trustee or assignee in bank- 
yuptcy has a demand against a third person 
which but for the bankruptcy would be 
proper to be prosecuted in a Court of law 
or- in a Court of equity, the jurisdiction 
of the Court of law or of the Court of 
equity is as against that third person 
transferred to the Court of bankruptcy. 


(14) 79 Ind. Cas, 322; 18 L. W. 884; 33 M. L. T. 230; | 


A.I. R. 1924 Mad. 387. 
(15) (1873) 8 Oh. A. 83; 42 L, J. Oh. 666; 28 L. T. 156; 
21 W. R. 346. 


Page of 49 M—[Hd.] : f 
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I apprehend that there is nothing whatever: 
in the Acts relating to bankruptcy whith in- 
an ordinary case not governed by the special 
clauses of the Act has any such effect.” The 
eminent Judge continues, “That which has 
to be done in bankruptcy is the admi- 
nistration in b’nkruptey. The debtors and * 
the creditors, asthe parties to the adminis- 


‘tration in bankruptcy, are subject to that 


jurisdiction. The trustees or assignees, 
as the persons entrusted with that adminis- 
tration, are subject to that jurisdiction. 
The assets which come to their hands and 
the mode of administering them are sub- 
ject to that juri8diction; and there may 
be, and I believeare some special classes 
of transactions which, under special clauses 
of the Acts of Parliament, may be specially 
dealt with as regards third parties. But the 
general proposition, that whenever the 
assignees or trustees in bankruptcy or 
the trustees under such deeds as these - 
have a demand at law or in equity’ 
as against a stranger to the bankruptcy, 
then that demand is to be prosecuted 
in the Court of Bankruptcy appears to me 
to be a proposition entirely without the 
warrant of anything in the Acts of Parlia- 
ment, and wholly unsupported by any trace . 
or vestige whatever of authority”. . These 
observations are applicable in their en- 
tirety to the provisions of the Provincial 
Insolvency Act and specially-to'ss. 53 and 4. 

My answer to the referrence -is (1) An 
Insolvency Oourt cannot try a question 
of title relatingto a transfer which has’ 
taken place more than two years before 
the order of adjudication having regard to 
the provisions of s. 53 of the Insolvency Acta 
(2) Where the transfer was intended not to 
be operative from the beginning and the 
insolvent had remained in possession of 
the property, the Receiver may apply for 
its annulment. But where the transfer 
was” executed by a proper instrument. 
and duly registered and was intended 
to put the property beyond the reach of 
the creditors and a third party is claiming 
under the transfer such a transaction 
cannot be treated as a mere paper transac- 
tion. In the latter case,s. 53 of the Insol- 
vency Act will apply.° i < 

King, J.—I have had the advantage of 
studying the foregoing judgments of my 
learned brothers. I fully agree to the view 
expressed by Dalal, J., but as it is diamet- 
rically opposed to the opinion. formed- 
by Sen, J., I feel it necessary to state my 


The main qtestion is whether au Insol- 


. 
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vency Court can decide the validity ofa 
transfer made by the insolvent more 
than two years before the orderof adjudica- 
tion. 

The answer depends upon the interpre- 
tation of s. 4 (1) read with s. 53 of the Pro- 
vincial*Insolvency Act, 1920, e 

Section 4 (1) appears to me to give to the 
Insolvency Court the widest possible powers 
to decide all questions. of title arising ina 
case ofinsolvency. Inthe present case the 


. questions was whether certain property 


belonged to the insolvent, notwithstanding 
the fact that he purported to have sold the 
property to the objector more than two 
years before the order of adjudication. 
This was a question of title arising in a 
case of insolvency, and was moreover a 
question which the Court might have deem- 
ed it expedient or necessary to decide for 
the purpose of doing complete justice, or 
of making a complete distribution ofthe 
property. Prima facie, therefore, the 
Insolvency Court undoubtedly was em- 
powered under s. 4 (L) to decide the ques- 
tion. 


The question then arises whether the 
opening words of 8. 4 (1) namely “subject 
to the provisions of this Act”, when read 
with s. 53, have the effect of restricting the 
jurisdiction: of the Insolvency Court, so as 
to prohibit it from deciding the validity 
of a transfer made by the insolvent more 


_ than two years before the order of adjudica- 


tion. In my opinion this question must 
be answered in the negative. 


Section 53 is one of a group of sections, 
namely, ss. 51 to 55 (both inclusive) which 
come under the heading “effect of insol- 
vency on antecedent trausactions’. They 
lay down certain rules of law applicable to 
transactions affecting the property of a 
person who is subsequently adjudged an 
insolvent. Under s. 53 for instance, a 
sale of the insolvent’s property if made 
within two years before the order of 
adjudication can be set aside, as against 
the Receiver, unless the sale was made in 
good faith and for valuable consideration. 
This merely lays down a rule of law affect- 
ing transactions that fall. within its scope. 
It shows that an order of adjudication 
affects certain transactions entered into 
within-a period of two years, but no longer. 
The Insolvency Oourt will of course apply 
this rule to any case that falls within its 
scope, but I am unable to interpret this 
rule as restricting the jurisdietion confer- 
red upon the Court bys. 4 (1) “to decide all 
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questions whether of title or priority; or of 
any nature whatsoever”. 

In my opinion ss, 51 to 85 do not restrict, 
or purport to restrict, the wide jtrisdic- 
tion conferred by s. 4(1). They merely 
enact rules which define the effect of insol- 
vency upon antecedent transactions ana 
which must be followed by Insolvency 
Oourts whenever the rules are applicable. 

Inthe present case s, 53 does not apply, 
since the sale was transacted more than 
two years bafore the order of adjudication. 
Hence the Insolvency Court certajnoly can- 
not annul the sale unders. 53, but I see no 
reason why the Insolvency Oourt should: 
not annul it under the general law (e. g. 
under s. 53 of the Transfer of Property 
Act)ifit is liable to annulment by a Civil 
Oourt. 

The intention of the Legislature in enact- 
ing. s. 4 (1) seems to have been to confer 
upon thel Insolvency Court full powers of 
deciding all questions of title that arise for 
decision in cases of insolvency, so that 
there should bs no necessity for having 
recourse to the ordinary Oivil Courts. The 
object probably was to avoid multiplicity 
of suits and proceedings. Before that sec- 
tion was enacted in 1920 there was a con- 
flict of judicial opinion as to whether the 
Courthad power to determine’ whether a 
disputed property belonged to the insolvént 
or not. The Oalcutta High Court held that 
the question of title could only be deter- 
mined by aregalar suit. I take it that s, 4 
was enacted so as to make it clear that 
questionsof title could be determined by 
the Insolvency Oourt and that there was no 
necessity to have the question determined 
by a regular suit, 

But, it is urged, what is the meaning of 
the words “subject to the provisions of this 
Act” in s. 4?. Are they not intended to 
restrict the jurisdiction ofthe Court to 
dealing with special cases in which the 
special provisions of the Act are applicable? 
Iam unable to read the wordsin this res- 
trictive sense. They may refer to the rules 
of procedure and appeal laid downin the 
Act itself. They doubtless refer to the 
special rules laid downinss. 51 to 55 meaning 
that the Court should follow those rules 
whenever they are applicable. They may 
also refer to s. 8l under which the Local 
Government can bar the application of many 
provisions of the Act, including (for 


-instance) the provisions contained in ss, 51 


to 55. They may also refer to such limita- 
tion of the power of the Court as is con- 
tained in the proviso to s. 56 (3). I séeno 
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difficulty, therefore, in giving a meaning 
and effect to the words “subject to the pro- 
visions of this Act” without construing 
them jn the restrictive sense suggested by 
my learned brother Sen, J. In my opinion 
they do not bar the jurisdiction of the Insel- 
vency Court to decidea question of title 
under the ordinary law when the special 
provisions of the Act do not apply. 

I am fortified in this opinion by the pre- 
yious decisions of this Oourt. As pointed 
out by my learnad brother Dalal, J. “Every 
Judge of this Court except one who had 
to consider the point has decided in favour 
of jurisdiction of the Insolvency Court.” 

I approve the decisions in Shikri Prasad 
v. Aziz Ali (1), Maharana Kunwar v. David 
(2), Kaniz Patima v. Narain Singh (3) and 
the opinion of Sulaiman, J., in Hari Chand 
Rai v. Moti Ram (4). I must record my 
respectful dissent from the opinion expres- 
sed by Mukerji, J. Inthe last mentioned 
case, that “if the transaction is beyond two 
years the Receiver must seek his remedy 
by an ordinary civil suit instituted under 
s. 53 of the Transfer of Property Act”. 

I agree with Dalal, J., that the first ques- 
tion submitted to this Full Bench should be 
answered in the affirmative, and that the 
second question does not arise. 

By the Courte—In the opinion of the 
majority of the Judges of this Full Bench 
the first question submitted to them should 
be answered in the affirmative, and, in con- 
sequence, the second question does not 


arise. 
A. Reference answered, 


aed 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 591 oF 1924, 
January 14, 1925. 

Present :—Mr. Justice Stuart and 
Mr. Justice Ry ves. 
WAZIR—AcouseD —APPLIOANT 

- VETSUS 
SARJU BHAR AND OTHERS— OPPOSITE 
i ; PARTIES. 
Criminal Procedure Code (Act V of 1898), s. 489— 
Power of High Court to enhance sentence. ` 
Ordinarily the High Court should be loath to take 
action inthe matter of enhancement when the Dis- 
trict authorities consider the sentence as sufficient, 
but there are occasions when the High Court has 
every right to enforce its own opinion which may be 
a contrary opinion to that of the district authorities. 
[p. 829, col. 1] |, g 
-Oriminal revision from an order of the 
Sessions Judge, Azamgarh, dated the 17th, 


July 1924. 
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Mr. Sailanath Mukerjee, for the Appli- 
cant, 

Dr. M. Waliullah, for the Opposite 
Parties. 

JUDGMENT. —This application is not 
of a usual character. The circumstances in 
which it has arisen are these: , x A 

In March, 1924, during the koli festival, a 
party of men were coming in the morning 
from the village Sajaiin the Azamgarh 
District to the village ofKhairuddinpur. 
They were on their way to celebrate the 
holi in the latter village. The two villages ` 
are close together. 

On theirway fhey met a Muhammmadan 
called Wazir who was sitting near a well. 
Wazir had lostin the previousnighta certain 
amount of grass and thatching grass which 
thecelebrators of the holt had taken away 
with which to feed the holt fire. Wazir was 
naturally not inthe best temper over bis loss 
and the party from Sajaimadematters worse. 
by taunting him with his incapacity to look 
after his own property. Wazir answered 
sharply and thereupon the party from Sajai 
attacked him, They chased him to his house 
and proceeded to pull out of the thatch the 
supports with which to attack him still 
further. He came out witha stick and 
apparently tried -to defend himself. This 
party began to get the better of him. 

The villagers of Khairuddinpur en- 
deavoured to assist him to some extent and 
eventually Wazir's son Ishaq, a young man 
of about 25, joined in the fray. Sarju, one o 


- the men before us then struck Ishaq on the 


head with a lathi and felled him to the 
ground and Chauthi and Bisheshar beat 
Ishaq with lathis while he was on the. 
ground. The blow on Ishaq’s head deliver- 
ed by Sarju was delivered with such force 
as to fracture Ishaqg’s skull like an egg 
shell and to kill him on the spot. 

Sarju, Chauthi, Bisheshar and Bhuleshar 
and others were put on their trial before the. 
Sessions Judge of Azamgarh. He has found 
that the facts were as we have described 
them, and on 17th July, 1924, convicted . 
Sarju and Chauthi, Bisheshar and 
Bhuleshar under s. 304, Indian Penal Code 
second part. He sentenced the first two. 
to three years each and the two remain- . 
ing men to one year each. 

The authorities took no action and the 
men convicted did not appeal to the, High 
Court. The father, Wazir, however, moved 
the District Magistrate to send up thecas¢ 
for enhancement. The District Magistrate 
on llth September, 1924, refused to refer the . 
caseto the High Court. Wazir then put in 


| l . 
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an application through Counsel on 21st 
October, 1924, on which Mukerji, J., issued 
notice. Notics has been served upon the 
four men cofivicted, They are not repre- 
sented. 
< TheeGovesnment Adyocate has appeared 
to watch the proceedings and at the com- 
mencement of them he asked us for a 
decision as to whether in our opinion it 
was right for us to take action when the 
District Magistrate considered there was no 
reason for taking action. Thisis a query 
which he had every right to put and 
which must be answered. e 

in our opinion, ordinarily the High Oourt 
should be loath to take action in the 


`- 
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matter of enhancement when the District. 


authorities consider the sentence as 
sufficient, but there are occasions: when 
the High Court has every right to enforce 
its own opinion which may be a contrary 
opinion to that of the District Authorities. 
This in our opinion is one of those occa- 
sions. : 

It is not for usto say why the District 
Magistrate of Azamgarh considered these 
sentences sufficient in every instance, Itis 
enough tosay that wehave arrived atex- 
actly the contrary opinion. Looking at the 
case at its best and not losing sight of the 
fact thatthe villagers of Khairuddinpur 
may have endeavoured to repel force with 
force and that Wazir and Ishaq may have 
used sticks or cudgels in their own defence 
the case is bad enough, It is further to 
be remarked that not asingle one of these 
persons ever put up a defence that there 
had been a free fight. They apparently 
had not a scratch upon them and denied 
their presence at the scene,a defence that 
the Judge has found to bs obviously false 
and a plea which they have not ventured to 
assert in appeal. 

But looking at it from the pointof view 


most in favour of these men how does the 


case stand? The Sajai men come into the 
adjoining village. They pass an in- 
offensive Muhammadan, taunt and insult 
him. Itis even suggested that they threw 
cowdung and mud at him and when the 
man retorts as he had every right to retort 
they proceed to attack him. They drive 
him into his own house, pull down the 
supperts of his own thatch in order to 
attack him further, and when his son comes 
e : = = = . 
to his assistance Sarju strikes a very violent 
blow which fractures the son’s skull into 
pieces, and after he falls. Chauthi and 
Bisheshar,attack in a cowardly manner the 
prone body. 


We-'cannot inflict a sentence upon any 
of these persons greater than ten years’ 
rigorous imprisonment without convert- 
ing this application into an appeal. We 


-håve no right to do that, and we think 


we are doing suficient in the interest of 
justicein accepting the Sessions Judge's 
view, erroneous as it was, that only a minor 
offence punishable under the second part of 
s. 304 was committed. . 

We enhance Sarju’s sentence to one 0 
ten years’ rigorous imprisonment and we en- 
hance the sentence of Chauthi and Bishesher 
to a sentence in each instance to five years’, 
rigorous imprisonment. We do not inter- 
fere in the case of Bhulesher. 


A. Petition allowed. 


ALLAHABAD HIGH COURT. 
Szoonp O1rvin APPEAL No. 1763 or 1925, 
May 2, 1928. 

Present:—Mr. Justice Mukerji and 
Mr. Justice Bennet, 

SUKHA AND aNnoTtHEr—PLaintirFa— 
APPELLANTS 
Versus 
LACHMI NARAIN AND OTHERS—- 
D&FENDANTS—-RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 8 (4)—Minor—Omission to serve notice on minor for 
appointment of guardian—Validity of decree—Agra 
Tenancy Act (II of 1901), as. 79, 167—Wrongful 
ejectment of tenant by decree of Revenue Court~ 
Suit for mere declaration of invalidity of decree, 
competency of. 

Failure to issue notice tothe minor and his re-. 
latives before appointing a guardian ad litem for 
him is merely an irregularity. which will not justify 
a Court in setting aside a decree against the minor. 

Dammar Singh v. Pirbhu Singh (1), Rambrichh Ram 
v. Tarak Tewari (2) and Pokhpal Singh v. Chhidu 
Singh (3), followed. : 

A Givil Court cannot take cognisance of a suit to 
declare a decree obtained in a Revenue Court void 
and ineffectual on the ground that it is contrary ‘to 
law, where it is open tothe plaintiff to bring a suit 
under s.79 of the Agra Tenancy Act for wrongful 
ejectment. 

Uman Shanker v, Bhagwan Din (5), followed. 

Second appeal from a decree of the Third 
Additional Subordinate Judge, Aligarh, 
confirming that of the Munsif, Koil. 

Mr.” Panna Lal, for the Appellants, 

Mr. A. P. Pande for Mr. Durga Charan 
Banerji, for the Respondents, 
JUDGMENT. 

Bennet, J.—This is a second appeal 


by two minors under the guardianship of 


o 
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tbeir mother who sued for the following 
reliefs :— 

1. That a deglaration should be granted 
that decree No. 400 of 1923, dated the 9th 
October, 1923, passed by the Assistant 
Collector of First Class decreeing arrears of 
rent for an occupancy holding, of which 
Bena and others were tenants, has been 
obtained by the defendant No. 1, a zemin- 
dar, by fraud, deception and misrepresen- 
‘tation, and that no lawful guardian for the 
appellants was appointed in that suit on 


-account of fraud and deception practised 


by the defendant No. 1, and that the said 
decree is void and ineffectual against the 
appellants, and that all proceedings as to 
ejectment in that decree are not binding 
on the appellants. 

9. That the appellants should be put in 
actual possession of the occupancy holding 
and the defendants Nos. 1 to 3 should be 
dispossessed. therefrom. 

3. That the appellants should receive 
Rs. 100 as damages. 

The appellants also sued against the two 
defendants to whom the occupancy holding 
had been let by the zemindar after the 
ejectment of the appellants. Both the lower 
Gourts have found that there was no evi- 
dence of fraud and we agree withthe correct- 
ness of the finding. All that appears.in 
the regular case is that when the Revenue 


. Court issued notice for the appointment 


of a guardian, the notice was only issued 
to Bena who was proposed as guardian, 
and not tothe two minor appellants or to 
their mother. It was further alleged that 
ins that notice the suit was described as an 


' ejectment suit, whereas it was properly a 


suit for arrears of rent. Evidence had 
been given by the Ahlmad who wrote the 
notice to the effect that he wrote the words 
‘ejectment suit’ by a mere mistake. 


“There is no evidence that there was any 


collusion between the Aklmad and the 
defendant No. 1. When the summons was 
issued for the suit on Bena, the suit was 
correctly described as suit for arrears of 
rent. 

In various rulings, Dammar Singh v. 
Pirbhu Singh (1), Rambrichh Ram v. Tarak 
Tewari (2) and Pokhpal Singh v. Chhidu 
Singh (3), it has been held that failure to 


~ issue notice to all parties and the appoint- 


ment of a guardian merely amounts to an 


irregularity which does not justify a Court, 


(i) 44. L. J. 155; A. W. N. (1907) 70; 29 A, 290 
2) 33 Ind, Cas. 805; 14 A. L, J. 589, 
{3} 15 Ind, Cas, 903; 9 A. L. J. 653. 
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in setting a decree aside. In Bent „Prasad 
v. Lajja Ram (4) it was held that where an 
infant was made a party and properly 
represented in the case, the decree cannot 
be set aside by means of a separate suit 


except upon proof of fraud,or collusion " 


on the part of a guardian. In the present 
case it is not alleged in the plaint, much 
less proved’ by evidence, that there was 
any fraud or collusion on the part of the 
guardian Bena with Lachhmi Narain, 
zemindar. 

We consider, therefore, that no fraud-has 
been proved ig the present case, only an 
irregularity which is not material. It was 
further to be noted that it was also alleged 
by the minor appellants that the zemindar 
should have received the payment of the 
amount by money order, which was return- 
ed unpaid. It was admitted that the money 
order sent was not sufficient to cover the 
amount of the claim with costs, and in 
these circumstances the zemindar was not 
bound to receive it. It is also apparent 
that after the passing of the decree for 
arrears of rentthere was ample opportunity 
for the. present appellants to have paid 
the amount of arrears decreed against them 
before the order of ejectment was passed. 

Another point which we note is that the 
appellents could have brought a suit under 
s. 79, Act II of 1901 for wrongful ejectment, 
That being so, under s. 167, Act IL of 1901, 
the Civil Courts could not take cognizance 
of a suit like the present which is to de- 
clare a decree in the Revenue Court void 
and ineffeetual on the ground that the 
proceedings of that Court were contrary to 
law. This view has been taken in Uman 
Shankar v. Bhagwan Din (5), a ruling with 
which we agree. ; 

The appeal is dismissed with costs. 

Mukerji, J.—I agree in dismissing the 


appeal with costs. 
A. Appeal dismissed, 
(4) 85 Ind Oas. 63; 14 A. L. J. 438; 38 A. 452. 
(5) 8 Ind. Oas, 568: 7 A, L. J. 1064. 
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ALLAHABAD HIGH COURT. 
Szoonp Orvin Appra No. 549 or 1927. 
January 7, 1929, 

Present :—Mr. Justice Mukerji. 
BHARTU—Dzrenpant—APPRLLANT 


versus 
° DEEDAR SINGH,AND ANOTAER— 
. PLAINTIFFS AND DEFENDANTS— 


RESPONDENTS, . 
T aie of house by tenant to co-sharer, vali- 
ity of. 

The rule that a tenant cannot sell his house in 
the village site without the consent of the co-sharers 
of-the village does not cease to operate merely because 
the purchaser is a co-sharer in the village. 


e . 
One of several co-sharers in a joint village can- 


not build on joint land without the permission and 
consent of the other co-sharers. 


Second appeal from a decree of the 
Additional District Judge, Meerut, dated 
the 15th of January, 1927, ° 

Messrs. Uma Shankar Bajpai and N. 
Upadhiya, for the Appellant. 


Dr. N. C. Vaish, for the Respondent. 


JSUDGMENT.—The plaintiff Deedar 
Singh who is one of the co-sharers of the 
village instituted the suit out of which 
this appeal has arisen for the ejectment 
of the defendants granting them a chance 
to remove the materials of a house. 

It appears that the defendant No. 3 and 
the plaintiff are two of the co-sharers of 
the village andthe defendant No. 1 was 
‘a tenant occupying the house in question 
in the village site. Defendant No. 1, Kaley, 
rented the house to the defendant No. 2 
and subsequently, on 2nd October, 1925, 
sold it to the defendant No. 3. On these 
facts the suit was instituted, 


The defendant No. 3 contested the suit 
on the ground that although a tenant 
had no right to sell the house without the 
consent of the co-sharers of the village, yet 
the house having been transferred to one 
of the co-sharers in the village, the plaint- 
iff had no cause of complaint and had no 
remedy. 

The suit was dismissed by the Courtof 
first instance but it has been decreed by 
the lower Appellate Court. The learned 
Additional District Judge found that not 
only the materials, but the site of the 
house had been sold and he laid stress on 
the fact that the tenant had no right to sell 
$he house., 

nan examination of the original sale- 
deed which was in possession of the ap- 
pellant’s Oounsel and acopy of which was 
in possessien of the respondehts’ Counsel, 
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it became clear that Kaley never purport- 
ed to sell the site. What he did purport 
to sell was his right to residence and the 
materials of the house. He°expressly ex- 
empted the site of the house from sale. 
The Judge's finding, therefore, that the 
site had been*sold is wrong. The ques- 
tion however remains whether the defend- 
ant No. 3 can retain possession: of the 
house and keep the materials there in the 
shape of a house for the simple reason that 
he is a co-sharer. In other words, does 
the admitted inability of the tenant to 
sell the house as such cease to operate as 
soon asthe purchaser is a co-sharer in the. 
village. No authorities have been cited on 
either side, except the one to he mentioned 
presently on behalf of the appellant. On 
principle, as enunciated by this Court, the 
fact that thedefendant No. 3 isa co-sharer 
does not improve his position, in law. It 
has been held in this Oourt that one of 
several co-sharers in a joint village could 
not build on joint land without the per- 
mission and consent of the other co-sharers, 
That view of the law must be. taken as 
established, so far as this Court is con- 
cerned. If that is so,it ought to follow 
that a co-sharer, by merely procuring ` a 
sale-deed from one of the tenants of a house 
cannot improve his position. This view 
was taken by one of the learned Judges 
of this Court so long ago as inthe year 
1907 [see Raghunandan Das v. Ram Kishan 
Das (1)]. The learned Counsel for the appel- 
lant relied on the case of Shib Narain Lal 
v. Muhammad Abdul Rafi Khan (2) decided 
by two learned Judges of this Oourt. It 
was a case in which oneof the co-shafers 
of the village took alease froma tenant 
and the tenant died, The other co-sharers 
of the village wanted to oust the co-sharer 
from the land and it was held that they 
could not, The land in question was 
ordinary cultivatory land and the cultiva- 


tion of that land by one ofthe co-sharers 


of the village was a perfectly legitimate 
use of the land. The occupancy by one 
of the co sharers of the cultivable land 
did not imply and did not involve an 
ouster of the other co-sharers. That was 
the basis ofthe decision. AsI have already 
mentioned, in the case of constructing a 
house, it is the view ofthis Oourt thata 
co-shayer is not permitted to do it, be- 
cause the act amounts to an ouster of 


À. L. J. 196 Notes. 
A. L, J. 669; A. W. N. (1906) 289, 
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other co-sharers. The two cages are, there- 
fore, clearly distinguishable. 

The result .is,that the appeal fails and 
is hereby dismissed with costs. 


A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Sxoonp Civiu Appia No, 1643 or 1926, 

November 26, 1928. 

Present :—Mr. Justice Mukerji. 
SHIAM LAL ano ANOTABR—DEFENDANTS 
—APPELLANTS 
versus 

Musammat HUKUM KUAR AND OTHERS 

——PLAINTIFF8S—RESPONDENTS. 

Mortgage-~Co-mortgagors—Decree for redemption 
in favour of all—Payment by some alone—Suit for 
redemption by  others—Limitation—Adverse posses- 
sion. , 

Where a decree for redemption of a usufructuary 
mortgage was obtained by all the co-mortgagors and 
some of them paid the entire amount and got into 
possession, and the remaining co-mortgagors sued for 
redemption of their shares more than 12 years after 
the property had been redeemed by the others but 
within 60 years from the date of mortgage. 

Held, (1) that the suit was governed by the 60 years’ 
rulé and was not barred; 

(2) that no question of adverse possession ‘arose 
under the circumstances., ; 

Ashfaq Ahmad v. Wazir Ali (1), followed. 

Second appeal from a decree of the 
Subordinate Judge, Agra, dated the 14th of 


June, 1926. 

Mr. N. P. Asthana (for Mr. Kedar Nath), 
for the Appellants. 

Mr. B, Malik, for the Respondents. 

JUDGMENT.—Two points have been 
argued in this appeal. One is one of 
limitation and the other as to the nature of 
possession held by the defendant-appel- 
jants, The 4th ground ofappeal could not 
be explained to me and it must, therefore, 


“be taken that it was abandoned. 


The admitted facts are-very briefly these: 
Certain persons, who occupied the position 
of co-mortgagors, and who were seven in 
number, sought theredemptionof anancient 
mortgage, made sometime in 1868. The suit 
succeeded and it was ordered thateon pay- 


` ment ofthe mortgage money, thethen plaint- 


iffs would be put in possession of the property” 
and in case oftheir failure to pay, the suit 
wopld stand dismissed. It so happened 
that only four out of the seven plaintiffs de- 
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positedthe entire mortgage money. Theresult 
was that those four plaintiffs, who deposited 
the mortgage money, came into possession 
of the entire property mortgaged in 1868..It 
is admitted before me, with respect to a 
portion of the property redeemed, the 
persons who “bad deposited the mortgage 
money were recorded as proprietors and in 
respect of the remaining portions they were 
recorded, in the revenue papers, as mort- 
gagees, 

The representatives of some of the 
original plaintiffs who did not pay in the 
mortgage money under the terms of the 
decree, raised the present suit, for recovery 
of their share on proportionate payment, 
from persons who now hold under those 
plaintiffs of the earlier litigation who had 
paid up the mortgage money. 

The suit -has succeeded in both the 
Courts and now in second appeal the two 
points already mentioned have been raised. 

On the point of limitation, it is clear that 
on the authority of this Oourt, the limita- 
tion starts from the date of the mortgage 
and 60 years’ rule applies. The mortgage 
is usufructuary and the fact that some 
co-mortgagors have redeemed does not 
make any difference to the original mort- 
gage. The 60 years’ ruleis not cut down 
by the mere fact that some of the mort- 
gagors have effected a redemption: vide 
Ashfaq Ahmad v. Wazir Ali (1). 

As to the second point, on the statement . 
of facts made above, the position of the 
plaintiffs in the former litigation, who 
were unable to pay the mortgage money, 
remained that of mortgagors, while the 
position of those plaintiffs who had paid 
up, became that of mortgagees, so far as the 
shares of those plaintiffs, who had failed to 
pay, were concerned, There is no question 
of adverse possession in the circumstances, 
Further, the rule of limitation being 60 


-years and the present suit being within 60 


years from the date of the mortgage, there 
is no question of limitation. 

The appeal fails and is hereby dismissed 
with costs. 

A. Appeal dismissed, 
(1) 14 A. 1; A. W. N. (1891) 211 (F. B.). 
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CALCUTTA HIGH COURT. ofthe Court, by or ia the presence and” 


.OrvIL Revrsron No. 931 oF 1927, 
January 18, 1928, 

Present :—Mr. Justica Page. 
PROMODE NATA SINHA ROY 
AND OTHERS—P LAIN TIFES-—PRITITIONE8S 

. ° versus è 
HARISHEE BAGDHI—DEFENDANT 
. — OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O. XVIII, 

rr. 5, 8, 14—Evidence in appealable cases—Duty of 
e to . record evidence in his own hand—Dicta- 

tion to typist, legality of—Rules of procedure, proper 

Function of. 4 

Under O. XVIII, Civil Procedure Code, evidence 
should be taken down in writing by the Judge's 
own hand orshould be supported by the sanction 
of a memorandum under çr. 8 or 14. The pro- 
visions of rr, 5, Sand 14 of the said Order are not 
complied with where the evidence of the witnesses 
is dictated to a typist by the Judge and a copy of 
A dapet rere is revised and signed by the Judge. 

pP. 834, col. 1. j 

The recording of evidence in this manner is not, 
however, an illegality that renders the decree based 
ar null and void but only an irregularity. 

id. 

Fort Gloster Jute Manufacturing Co.-v. Chandra 
Kumar Das (1) and Queen-Empress v. Gopal Goundan 
(2), referred to. 

Rales and regulations are made to assist and not 
eee the administration of justice. [p. 834, col. 


Civil revision against an order of the 
Subordinate Judge, Hooghly, dated the 21st 
April, 1927. 

Babu Sitaram Banerjee, for,the Petitioners. 

Babu Rupendra Kumar Mitter, for the 
Opposite Party. 


JUDGMENT.—I have taken time to 
consider this case because it involves the 
construction of O. XVIIL, rr. 5,8 and 14 0f 
the Code of Civil Procedure, and raises an 
issue of general interest. 

The suit was brought by the petitioners 
to recover Rs. 20, the value of a palm tree 
which the plaintiffs alleged that the oppo- 
site party defendant No. 1 had wrongfully 
cut down and sold. 

‘The suit was dismissed on the ground that 
the palm tree had been planted by the 
defendant No. 1, and that he was entitled 
to sell if and retain the proceeds. 

_ The plaintiffs appealed. They contended 
that the decree of the trial Court could not 
stand because there was no legal evidence 
that the palm tree had been planted by the 
defendant No. |, as the evidence of the 
witnesses had not been recorded in the 
manner prescribed by O. XVIII, 

The material rales are:— A 

Rule 5.—“Ia cases in which an appeal is 
allowed the evidence of each witness shall 
be taken down in writing, ia the language 
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under the personal directionand superin- 
tendence of the Judge, not ordinarily in the 
form of question and answer, but in that of 
a narrative, and, when completed, shall be 
read over in the presence of the Judge and 
of the witnesg, and the Judge shall, if 
necassary, correct the same, and shall sign 
it’ 


Rule 8&.—“Where the evidences is not 
taken down in writing by the Judge, he 
shall be bouad, as the examination 
of each witness proceeds, tomake a memo- 
randum of the substance of what each 
witness deposes, and such memorandum 
shall be written and signed by the Judge 
and shall form part of the record.” 

Rule 14.—“Where the Judga is unable 
to maks a memorandum as required 
by this Order, he shall cause the reason 
of such inability to be recorded, and shall 
cause the memorandum to be made in 
writing from his dictation in open Oourt.” 

The learned Subordinate Judge affirmed 
the decree of the trial Court, and dis- 
missed the appeal. 7 

The plaintiffs thereupon obtained the 
present Rule under s. 115 of the Oode of 
Civil Procedure for the purpose of setting 
aside the decrees passed by the lower 
Courts, h 

The petitioners contend that, inasmuch 
as the evidence of the witnesses was not 
taken down in writing by the Judge him- 
self (r. 5) and the Judge did not make a 
memorandum (r. 8), or cause a memorandum 
to be made (r. 14), there was no legal 
evidence upon which the Oourt could 
have founded or passed a decrea in 
favour of the defendants. 

Onthe other hand the opposite parties 
urge that the evidence of a witness is 
taken down in writing “by the Judge,” as 
well when it is dictated by himfor a typist 
—which was the course followed in thia 
case—as when he himself records it by 
means of a penor a typewriter ineach 
instance it is the Judge who determines 
the form, nay more, the very words of the 
narrative aad it makes no difference 
whether heuses a pan ora typewriteror a 
typist, for each is but the instrument that 
he employs to effect his purpose. 

Now, in these days when the use of the 
stenograph and the typewriter ig more 
popufar and widespread than it wasin the 
past, it may well bə that the construction 
which the opposite parties urged the Court 
to put upon O. XVIIL, is to be commended 
as being reasonable and in accordance with 


B34 


“modern ideas. That, however, is a matter 
for tHe Legislature with which the Court 
bas, no concern, for, in my opinion, the 
‘Provisions of Q. XVIII, cannot bear such a 
constriction, andit does not represent the 
‘true meaning and effect of the rules under 
discussion. $ 
LAB Iread O. XVIII, the intention of the 
Legislature was to providethat the Judge 
should be made responsible for the taking 
and recording of evidence, Accordingly, 
tt was enacted, as I construe rr. 5. 8 and 
14, that in cases where an appeal is allow- 
ed there,might be either one or two records 
of the evidence duly made accordin gto law; 
that if there wasonly one record it should 
be made in writing by the J udge's own 
-hand; whila if the evidence was taken 
-down in writing by some person other than 
the Judge, though “in the presence and 
‘under the personal direction and superin- 
tendence of the Judge,” that the Judge als) 
‘should , make or cause to be made a 
:memorandum as provided by rr. 8 and 14. 
` The fallacy, I think, that underlies the 
construction’ which the opposite parties 
urge upon the Court is that the shorthand 
writer or the typist who takes down the 
evidence at the dictation of the J udge is 
not a mere instrument like the penor the 
typing machine, that needs must react to 
the touch of the Judge, but a human being 
with a will and intelligence of his own, and 
fallible as all men are. 

The Legislature by enacting O. XVIII 
intended and provided thatevidence should 
‘either be taken down in writing by the 
Judge’s own hand, or should be supported 
by the sanction of a memorandum under 
r, Sor 14, 

In the present case the evidence of the 
„witnesses was dictated to a typist by the 
Judge, and a copy of the typed record was 
‘revised and signed by the J udge, who added 
at the end of each deposition the words 
dictated by me to avoid eye strain. 

“Shashi Jiban Sen, 

Munsif.” 

| But there was only one record of the 
‘évidence, and that was not taken down in 
writing by the Judge himself, and no me- 
morandum was made or caused to be made 
by the Judge. The provisionsof O. XVIII, 
rr. 5, 8 and 14, therefore, were not complied 
with. l 

In my opinion, however, the recording of 
the evidence in the manner followed 
in the present case was notan illegality that 
rendered the decree based upon it null and 
void, but amounted merely to an ir- 
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regularity, Fort Gloster Jute Manufaturing 
Co. v. Chandra Kumar Das (1) Queén-Em- 
press v. Gopal Goundan (2). = 

Now, whether the Court will, exercise its 
powers of revision under s. 115 is a matter 
to be determined in its discretion accords, 
ing tothe circumstances of thé case” under 
review. Rules and regulations are made 
to assist and, not to hinder the administra- 
tion of justice and if the Court were to 
set aside the decrees under review, in my 
opinion, in so doing it would not be pro- 
moting the ends of justice, but would work 
hardship and injustice to the opposite 
parties. : | 

It is not pretended that the evidence 
upon which the decree in the present 
case was based wes not accurately and 
fairly recorded or that any objection was 
raised: in the trial Court to the relevance 
or the admissibility of the evidence or to 
the mode in which it was recorded, 
Farther, it is tobe observed that if the 
Court were to accept the petitioner’s con- 
tention, and to hold that the evidence 
as recorded wasnot legal evidence and 
must be treated as though it never had 
been given, the plaintiffs, so to say, would 
be “hoist with their own petard”, for the 
evidence of all the witnesses, whether 
called for the plaintiffs or for the 
defendants was recorded in precisely the 
same manner, and if there was no legal 
evidence before the Court, the plaintiff's 
case ex necessitate ret must fail, for no 
evidence would be forthcoming to prove 
the plaintifig’ claim. À 

For these reasons I am not disposed 
to accede to the petition and the 
Rule will be discharged with costs. 


A. < Rule discharged. 
(1) 51 Ind. Cas. 405; 290, L.J. 438; 46 ©, 978; 24 
C. W. N. 79 


. W. N. 791. 
(2) 19 M. 269; 2 Weir 433; 6M. L: J. 134. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL O1vIL No. 16 
oF 1927. 

January 30, 1928, : 
Present:—Sir George Olaus Rankin KT., 
Chief Justice, and Mr. Justice O. O. Ghose. 
SUBHAS CHANDRA BOSE—PLAINTIFF 
— APPELLANT 

versus : 
£ R. KNIGHT AND soNs—DEFENDANTS 
— RESPONDENTS. - 


Defamation—-Fair comment and statement of fact, 
difference between—Honest belief or° reasonable 
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grounds for belief, effect of—Reiterating facts stated 
by others—Duties of journalist—Interpretation of 
articles, principles relating to. 

When a defendant in a suit for damages for 
defamation takes the plea of fair comment, he is 
not required to justify the comment. Buta libellous 
statement offact is not a comment or criticism on 
anything and if the words complained of and 
justified as tomment conjain allegations of fact, the 
defendant must prove that such allegations of fact are 
true. Itis no defence to say that the defendant honestly 
believed that such facts were true or there are facts 

_ which though short of proof, afford a basis for such 
an opinion. [p. 841, cols. 1 & 2.] 

In determining whether an article published ina 
newspaper is defamatory, the test is whether an 
ordinary man, of the kind likely to read the article 
would understand it in a defamatory sense, and if 
the article would prima facie convey a certain mean- 
ing to an ordinary man, this meaning cannot be cut 
down by a reference to what had been said in 
ete publications or in another newspaper. [p. 837, 
col. 

It is no defence to an action for damages for 
defamation that the intention of the writer was only 
to point the way to the reader to cometo acertain 
deduction for himself, and that he did not actually 
carry the reader to the destination, Tp. 838, col. 1.] 

To state about a person that he is a member ofa 
terrorist organisation is not afair comment but a 
statement of fact’ that the person is guilty of a 
crime of the most heinous character. [p. 838, col. 2.] 

Though a journalist in making acomment upona 
person suspected of having committed a crime is 
entitled to refer to the fact thathe has been accused 
by others of such crime and arrested, he should 
refrain from conveying to the ordinary reader an 
opinion of his own whioh is, in effect, a reiteration 
et the previous accusation. If he has done so and 
if the fair meaning to the ordinary realer, as 
pul: by a Jury upon his words, is to present the 
reader with or commend tò him a conclusion that 
the plaintiff has been guilty of a crime, it is erroneous 
to say thathe is merely commenting upon the 
statement of another. [p. 839, col. 2.] 

Appeal from ajudgment of Mr. Justice 
land. . 

Sir Benode Mitter (with him Messrs. B. K. 
ae and A.C. Bantra), for the Appel- 

ant, à 

Mr. Langford James (with him Mr.T. 

Ameer Ali), for the Respondents. 
JUDGMENT. 

Rankin, C. J.—The plaintiff, Subhas 

Ohandra Bose, sues the defendants who are 
the proprietors and editor of the Statesman 
newspaper, for damages for libel contained 
in their issue of the 26th November, 1924. 
The words complained of are partof a lead- 
ing article, of which the main subject-matter 
is a speech made by, the Barl of Lytton, 
when Governor of Bengal, at Malda on the 
‘24th of that month. This speech had been 
published in extenso in the issue of the 25th 
and no complaint is made of that publica- 
tion. f : 

In the pravious month, namely, on the 
25th of October, 1924, the Governor-General 
under s. 72 of the Government of India Act, 
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made and promulgated an Ordinance wW 
supplement the ordinary. criminal ‘law in 
Bengal. This, among other provisions, 
gave power to the Local ,Government, in 

certain circumstances, to arrest’ persons 

e whom it believed to be guilty of certain 
crimes and to commit them to Jail 
or to intern them without trial. 

‘Under this Ordinance and under the pro- 
visions of Regulation III of 1848, a con- 
siderable number of persons, including the 
plaintiff, were, on the 25th of October, 1924, 
arrested and lodgedin Jail. The Ordinance 
was accompanied by a statement by the 
Governor-General of the reasons which had 
moved him to make the Ordinance and on 
the same day, there was published a resolu- 
tion of the Government of Rengal, explain- 
ing the reasons which had led the Governor 
in Council to ask the Governor-General to 
promulgate the Ordinance. 

The speech made by Lord Lytton at 
Malda, on the 24th, November 1924, contain- 
ed this statement: 

“But men who defy the law, who live and 
act outside the law, who menace the liberty 
of those who live within it, who take upon 
themselves to decide without process of 
law who shall live and who shall die, these 
men have no right to the protection of 
law—they are outlaws, they are a danger to 
the State, and their liberty is forfeited. It 
is against such men and such men alone 
that the special powers, which my Govern- 
ment have asked forand have obtained, are 
being directed, Every single man, who 
has been arrested under Regulation III of 
1818 or under the new Ordinance is a 
member of a terrorist organisation that seeks 
to attain itsobjects by violence and intimida- 
tion, that proposes, if not checked, to carry 
outmore murders. Every man, too, who hag 
been arrested is being detained not on the 
isolated statements of a single informer, 
but on the evidence from many different 
sources unknown to each other, spread 
over many months, which has to satisfy thee 
Government of Bengal,as well as two in- 
dependent Judges, and in the case of Regu- 
lation III prisoners, the Government of 
India and the Viceroy himself—probably 
the best trained lawyer in India—that he 
is not merely a member of, but an active 
participator in, this terrorist conspiracy.” 

The leading article of the 24th of Novem- 
bes which is complained of discloses that the 
circumstance that the plaintiff and certain 
others of the arrested men were prominent 
members of a political party, called the 
Swaraj party, had given rise to. the con- 


836 é 


“Mention that the Ordinance and the Regu- 
lation were being directed against that 
party and its members. In other words 
that the persone azrested or some of them 
were imprisoned: not because Government 

. was desirous to stamp out a terrorist con-* 
epiracy, but because it wished to strike at 
the Swaraj party and to got rid in that way 
of legitimate opposition of a peaceful and 
political ‘character. A main purpose of 
Lord Lytton's speech at Malda, as appears 
thérefrom, had been to repudiate this 
suggestion by establishing, first the fact 
that a far-reaching conspiracy to commit 
crimes was at work in Bengal and, secondly 
that the special powers of Government had 
been exercised carefully and solely with a 
view to cope with it. 

e The article complained of commences 

with a reference to the Malda speech and 

after certain personal references to a Mr. 

Gandhi, proceeds to deal with two state- 

ments, which itimputes to him. The first 

is the statement that “if it is not a fact 
that the Ordinancs is directed against the 

Swarajists, then the Government ought by 

this time to have contradicted the com- 

plaint”. Thesecond isthe statement that 

“if it can be proved that the Ordinance is 

not aimed at the Swarajists I have no objec- 

tion to making amends’. Upon the first 
statement, the writer contends that Govern- 
ment has contradicted the complaint and 
that part of the argument appears to be 
finished. Upon the second statement, the 
writer contends that Mr. Gandhi produces 
no proof thatthe Government's object is to 
break up the Swaraj party, though he 
claimg to have been ‘shown such evidence 

‘and the writer infers that the so-called evi- 

dence must be ridiculously weak.” On the 

other hand, argues the writer, Lord Lytton in 
his Malda speech produces proofs— proofs, as 

I understand the writer, that the Ordinance 

is not aimed at the Swarajists. Then come 
the passage complained of:— 

“We who live in Bengal have before our 
eyes the evidence of a foul and far-reach- 
ing conspiracy. We have seen men 
murdered, shops wrecked, rails removed, 
bombs and imported weapons found. The 
Government have evidence collected not 
from a single informer but carefully 
traced and checked over a long period 
from totally different approaches, which bas 
satisfied them and satisfied a former Lord 
Chief Justice of England that every single 
man arrested is a member of a terrorist 
organisation. Mr. Subhas Chandra Bose, 
Ohief Executive Officer. of Calcutta, was 
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arrested under Regulation III and, therefore, 
the evidence regarding his complicity’ has 
had to pass the trained legalscrutiny of the 
Viceroy. Itisno doubt disconegrting for 
Mr. Das that his right hand man has been 
arrested. But ifthe directing brain of the 
terrorist organisation. was also “the right 
hand man of Mr, Das and of the Swarajist 
party, so much.the worse for the Swarajist 
party. This duplication of roles is unfor- 
tunate, but the Swarajists would be well 
advised to insist less strongly on the 
point”. i 

Save for the last three sentences, which 
contribute a certaih amount of argument, 
the passage complained of isa summary or 
paraphrase of passages in Lord Lytton’s 
speech. Butitis introduced in the middle 
of the writer's own polemic against Mr. 
Gandhi and it is clearly introduced as his 
own statement of fact, from which, in turn, 
grows an argument of his own against Mr. 
Das. ; 

It is reasonably clear to me that the 
general intention of the passage is to show 
from Lord Lytton’s speech that the 
Ordinance is not aimed at the Swarajists 
and that Government is using its special 
powers not dishonestly and in order to put 
down political opposition but honestly and 
in order to put down crime. 


Now the defendants do not justify and, 
though they have pleaded privilege, there 
is nothing in the plea|Channing Arnold v. 
Emperor (1).] Thereare, therefore, two ques- 
tions for decision—first, whether the article 
is defamatory ef the plaintiff and, secondly, 
whether it is fair comment on a matter of 
public interest. There can be no doubt, 
and indeed it is not disputed in this Oourt 
that the subject-matter of the article is a 
matter of public interest and concern. By 
this, it seems desirable to say, I do not 
mean thata great many newspapers and 
their readers or other members of the 
public were taking interest in the matter, 
but that it was a matter which, by its 
nature, affected the public weal and touch- 
ed upon public business, so that any 
individual citizenhad aright to express 
himself in fair and proper comment or 
criticism. 

Certain 


elaborate particulars were 


1) 23 Ind. Cas. 661; 41 O. 1023; 411. A, 149; 18 
oW. N. 785; 26M. L. J. 621; 15 Or. L. J. 309; 1 
L. W. 461; 7 Bur, L. ‘I. 167; (1914) M. WN. 508; 
M L. T. 79; 12 A. L. J.1042; 20 0. L. J. 161; 16 
m.L R. 544:8 L.B. R. 16; (1914) A.O. 644; 83 

P. 0. 299; 114 L. T. 324; 30 T. L, R 4 
). 
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delivered under the plea of fair comment 
at ælate stage of the case, These seem, 
if harmless, to have been unnecessary. A 
number of irrelevant documents were also 
put in under this plea, but not much 
reference was made to them at the trial as 
we Narn from the judgment, 

1 have stated what I regard as the general 
intention of the words complained of, but 
it is not enough to have regard merely to 
the general intention. It may happen, and 
sometimes does, that a writer, in the 
course of argument, which is quite legiti- 
mate, makes statements of fact ofa libellous 
character, either out of zal or of inadvert- 
ence or for other reasons. In the present 
case, the plaintiff's complaint is 
that in the article the writer asserts 
that the plaintiff is a member of a terrorist 
organisation. It is for the Gourt, in 
the first place, to rule whether or 
not, as a matter of law, the article is capa- 
able of this construction; and, as I under- 
stand the judgment of the learned Judge, 
he has rightly directed’ himself in the affir- 
mative. The next question isa question of 
fact fora Jury and the learned J udge .in 
deciding it was sitting as a Jury. 

The article does not say in so many words 
that the plaintiff is a member of a terrorist 
organisation, butit is for the Jury to say 
whether it means this; thatis, whether the 
ordinary man, of the kind likely to read the 
article, would understand itin this sense. 
As we are dealing with a newsp1par, which 
has a wide circulation in India, it is I 
think wrong to postulate, a3 the learned 
Judge seems to have done, that the ordi- 
nary reader isfor this purpose to bs taken 
to have had a Knowledge of the contents of 
the Gazette and the numerous other. papors 
produced at the hearing. He would no doubt 
have some knowledge of the broad facts as 
to these sensational arrests. But if the 
prima facie meaning of this article to an 
ordinary man would be that the plaintiff 
wasa member of the terrorist organisation, 
it is almost idle to say that this meaning 
ean be cut down by a reference to what had 
basen said in official publications or in an- 
other newspaper. 

Oa this point, it appears tome that a Jury 
would have to chooss bstween two lines of 
argument. Oa the one hand,it might bs 
emphasised that tha writer mikes no pre: 
tenca to have seen the evidence which 
Government has collected, that hə is only 
conedraed to make good tha point that, in 
the matter of these arrests, Government is 
not acting carelessly or recklessly, without 
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enquiry or without being faced with a real 
emergency; that hs must not readily be 
taken to go beyond this point and to con- 
tribute an assertion of Ris’own about the 
guilt or innocence of the plaintiff. Oo this 


“view, the article would not mean that the ’ 


plaintiff wasa terrorist, but merely that the 
competent officers of Government dealing 
withjthe matter had caused him to be arrest- 
ed because they had been léd to that con- 
clusion, and not bacause he belonged to the 
Swaraj party. Upon theother hand, a Jury 
having in mind the ordinary reader—a per- 
son of no exceptional subtlety—would be 
bound to notice that the evidence referrad 
to in the article is described in impressive 
language as collected not from a single in- 
former, but carefully traced and checked « 
overa long psriod from totally different 
approaches; and that it is specially empha- 
sised ia the plaintiff’s case that the decision 
toarrest him was taken as a result of 
trained legal scrutiny by a former Lord 
Chief Justice of Hoagland. They would, I 
think, be entitled to remember, in arriving 
at the meaning of this leading article on 
the Malda speech, thatin that speech itself 
there was no ambiguity upon this matter: 
“Every single man, who has been arrested 
under Regulation III of 1818 or under the 
new Ordinancs isa member of a terrorist 
organisation that seeks to attain its objects 
by violence and intimidation, that proposes, 
if not checked, to carry out more murders. 
They would doubtless notice that even when 
the writer is paraphrasing Lord Lytton he 
is making the statements on his own account. 
“We who live in Bsngal have before our 
eyes", “wa have saen”, “Government “hava 
evidence’. It passes from argument to 
statement and from statement to argument. 
It adds the touch about the “directing brain.” 
It does not say “Ifas Lord Lytton thinks.” 
Tt does not evensay “If the right hand man 
of Mr. Das is the directing brain,” It says 
‘if the directing brain of ths terrorist 
organisation was also the right hand man of 
Mr. Das.” at . f 
What then is the opinion, on this ques tion 
arrived at by the learned Judge? His view 
is this: “His language as to persons arrested 
under Regulation Iof 1818 is almost 
identical with that of Lord Lytton’s spsech, 
He doas not inso many words say that the 
plaiatiff wasa member of-a terrorist orga- 
nisation, but he points the way tothe reader 
to make the deduction for himself from 
the materials cited, which brings him to 
his point” and again, “Had the author of 
this article written: ‘Lord Lytton at ‘Malda 
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said thatevery single man who had been 
arrested under Regulation IIT of 1818 or 
under the new Ordinanceis a member 
of terrorist organisation. Subhas Chandra 
Bose was arrested under Regulation III of 
1818, Therefore,from the speech of Lord 
Lytton, one may couclude that Subhas 
Chandra Bose is a member ofa terrorist 
organisation,’ his legal position would, 1 
conceive, have “been as unassailable as his 
reasoning.” 

In my judgment that is a finding that the 
words in question meant, and were under- 
stood to medn, that the plaintiff was a mem- 
ber of a terrorist organisation, Whether 
thisis fair comment or not is a further 
question. If this was the.view of the learn- 
ad Judge, after careful consideration, it 
would be difficult indeed to say that the 
ordinary reader would have seen a distinc- 
tion which has escaped the learned Judge 
and would have taken the argument of the 
writer to fall short of meaning that the 
plaintiff was a terrorist. If the intention 
was to point the way to the reader to make 
a deduction for himself, thisis only what the 
law calls innuendo and it is of no service 
toa defendant to say that he only pointed 
the way but did not carry the reader to the 
destination. Apart, however, from any- 
thing which has been said by the learned 
Judge, my opinion as aJuror on this is 
against the defendants. Ifthe writer de- 
sired to stop short of saying in so many 
words that the plaintiff was a member of 
a terrorist organisation, and if he had no 
intention to convey to his readers any 
opinion upon the plaintiff's guilt or in- 
nocenc’, he was in duty bound to take much 
greater care than he has done. The ordi- 
nary reader would regard his argument as 
this: “Subhas Chandra Bose was not arrest- 
ed because he was a Swarajist; he was 
arrested because he wasa terrorist; that 
he is a terrorist we know from Lord 
eLytton’s speech and from the fact that 

| there is good evidence against him which 
has convinceda lawyer scarcely likely to 
make a mistake.” Ido not think that the 
writer has taken any care at all to show to 
his reader that thereisa third or middle 
view or to direct him to it—the view, namely 
that whether the decision in any particular 
casebe right or wrong it wasa decision 
taken in order to put down crime as distigct 
from political opposition. 

If then the meaning of the article is that 
the plaintiff was a member of a terrorist 
organisation, the question arises whether 
it is faircomment., Itis clearly a statement 
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that the plaintiffis guilty of a crime of the 
most heinous character and if the plaintiff, 
coming into Court, with a view to clear his 
character, is tobe told that because the 
matter is one of public interest and concern 


“any member of the public is entitled to 


assert the plaintifi’s guilt, provided she 
couplesit with stateraents of fact which, 
though short ofproof, afford him a basis 
fora not unreasonable opinion the con- 
sequences would seem to be serious, To say 
that nothingcan be comment which is an 


inference of fact or which injuriously affects - 


a person's character would indeed be to 
put the matter too broadly; Hunt v. Star 
Newspaper Co. (2). But thisis nota case 
in which, after describing the plaintiff's 
conduct with substantial accuracy, the 
writer has gone on to express an opinion 
about thattonduct, whether it was biassed or 
malicious or incompetent or negligent. It 
is not even acase in which itis proved by 
the evidence called before the Court that the 
plaintiff has bean guilty of particular acts 
and where the writer has merely contributed 
an opinion that the acts set out with 
substantial correctness amount or do not 
amount toan offence against the law. In 
this case the writer has argued the question 
whether there is or is not sufficient reason 
to believe that the plaintiff, of whose acts 
he has, and professes to have, no particulars 
is guilty of conspiracy to murder. If the 
conclusion recommended to his readers be 
that the plaintiff is guilty of this charge, he 
is in the position of a person who has 
publicly charged another with a crime: and 
apart from a defence of privilege, he must 
either justify or pay. It is no defence 
whatever to say that he honestly believed 
in his accusation, or that he had a certain 
amount of reason for making it: or that 
Lord Lytton had said it before; or that he 
was concerned to support a policy of 
Government. To draw in general language 
a distinction between fact and comment is 
a difficult task. But in this case the distinc- 
tion would be obliterated altogether were 
we to hold that sucha charge was comment 
and not a statement of fact, It is sufficient 
for me on this point to refer to two cases 
decided in this Court aad binding upon us: 
Barrow v. Hem Chunder Lahiri (3) and 
Englishman, Ltd. v. Lajpat Rai (4). 

It was contended before us by Mr. 


ey 3 To dae, 12 0, W. Nv490 
35 0. ; JW, N:490. 
As 6 Ind. Cas. 81; 37 O. 760; 14 O. W. N, 733, 
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Langford Jameson behalf of the defendants 
that while itis true asa general proposi- 
tion that under a plea of fair comment a 
defendant has to show that his comment 
has been made upon a basis of facts proved 


to be true, there is an important reservation. 


. which, is ina case of the present kind, to 
be made with regard to this doctrine. It 
is said that if the defendant is commenting 
upon the statement of anotherperson, which 
statement he is entitled to comment on, he 
need not prove thatstatement to be true 
and that this reservation applies with 
particular force when that other person's 
statement is privileged oris contained in a 
privileged document. The authority for 
the proposition is the caseof Mangena v. 
Wright (5) where Phillimore, J., puts the 
case of a vote in Parliament or the 
judgment of a Judge, where, by inadvert- 
ence or otherwise, an individual is wrongly 
stated to have been guilty of some act, of 
which he is entirely innocent. Accordingly 
the defendants in the present case contend 
that they were entitled to comment on Lord 
Lytton’s statement assuming that what he 
said was true and that, without proving 
any one of the facts alleged by Lord Lytton 
they can defeat the plaintiff's suit. If the 
case of Mangena v: Wright (5) is the only 
authority for this doctrine, it is not 
unimportant to notice that the learned 
Judge, whose great authority is now 
appealed to, was dealing with a case in 
which an extract from a parliamentary 
paper was published as an extract; and the 
letter, enclosing this extract for publica- 
tion, referred to the plaintiff's “interesting 
career” and to the plaintiff as an “un- 
fortunate native’’—words which were said 
by the defendants to import no more than 
that the plaintiff was a mischievous agitator. 
The learned Judge was proceeding on the 
footing that a Jury might hold that the 
letter was not a repetition and re-statement 
of the defamatory statements in the extract. 
On this view, the comment was kept 
separate from the statements. I observe 
that this case was cited tothe Court in 
Englishman, Ld, v. Lajpat Rai (4). it 
was ruled by Harington J., as follows: “No 
doubt the fair and accurate report of a 
speech made in’ Parliament is privileged 
even though it contains facts defamatory 
to the plaintiff. But no authority has been 
cited for the proposition that a person is 
entitled to republish those defamatory 
statements not as a report of what has 


(3) (1909) 2 K. B. 958; 78 L. J. K, B. 879; 100 L. T. 
960; 53 S. J. 485; 23 T, L. R534 | 
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been said in Parliament but as a statement” 
of his own”. ° | 

In the present case I agree that the 
defendants were entitled tg refer to the fact 
that the Viceroy and the Governor had 
apana the arrest of the plaintiff because 
they were satisfied that he wasa terrorist, 
but in a mattér ofso great importance to 
the plaintiff it was very necessary that they 
should refrain from conveying’ to the 
ordinary reader an opinion of their own 
which was in effect the reiteration of “a 
charge of criminal conduct. In such a 
matter a journalist, who doesnot, exercise 
a reasonable degree of care and skill to 
make plain the limits of his intention, may 
quickly drift into a repetition of the 
accusation, into a suggestion that it must 
be true, inte an opinion to that effect. If 
he has done so and if the fair meaning to 
the ordinary reader, as put bya Jury upon 
his words, is to present the reader with or 
commend to him a conclusion that the 
plaintiff has been guilty of a crime, it is, 


“in my opinion erroneous to say that he is 


merely commenting upon the statement of 
another. 

The difficulty in the present case is the 
question as to the more or less of the mean 
ing of,thearticle. If theintention of the writer 
was limited in the manner now alleged for the 
defendants, the expenditure of a few words 
could have made this clear; and in the 
absence of a very plain notice to the reader 
thatthe guilt of the plaintiff was not being 
affirmed I think that the words used by 
the writer in this case carry him over the 
border-line. If this be so, then, in my 
opinion, there is little substance in the „rest 
of the defence. Ishould be sorry indeed 
to lay down anything new on this subject 
and I quite appreciate that great officers of 
State may have, in the course of their duty, 
to decide and sometimes even to declare 
that an individual has been guilty of a 
crime. But it is always open to that 
individual to wait until the accusation is 
repeated against him bya private person 
or a newspaper as the opinion or assertion 
or suggestion of such person or news- 
paper, and to come to Court to clear 
his character and to obtain such relief in 
damages from his accuser as may be 
appropriate to thecircumstances of the case. 

The plaintiff here has sued defendants 
whoeare well able to defend themselves and 
little likely to be wanting in adesire to do 
so. I cannot forbear to say that he hag 
done all that thelaw permits to vindicate. 
himself, 


840 
“Upon thequestion of damages it is, I think, 
sufficient to. refer once more to the case 
already cited, Englishman Ltd. v. Lajpat 
Rai (4) and to say that while the charge 
against the plaintiff is of the most heinous 
crime, if not indeed of a series of heinows 
crimes, the question as between the plaintiff 
and the defendant in this case hasreference 
solely to the damage done to the plaintiff's 
reputation by the words published on the 
26th November, 1924. As the plaintiff had 
Deen arrested in circumstances which 
made it plain to the public that he was ar- 
rested as a persen guilty of being a 
member of a terrorist organisation and as 
‘on the 24th November the Governor 
of the Province had roundly stated this to 
bea fact; as, further, it is conceded that 
the report of the speech in this very 
newspaper upon the previous day is not & 
publication of which the plaintiff is ontitl- 
‘ed to complain, the damage which can be 
taken to be attributable to the words used 
by the defendants in their issue of the 26th 
is of necessity reduced to dimensions which 
for such a libel are exceedingly small. It 
would be an obvious injustice if the defend- 
ants ware made to pay for damage to the 
plaintiff's reputation which was clearly due 
to acts and statements by other people, 
The damages though not high must be 
substantial and there is no question of 
nominal, still less of contemptuous, 
damages. 

{think the figure should be assessed at 
Re. 1,000, that the appeal should be allowed 
with costs on the Original Side and in this 
Court, and that judgment should be 
entered for the plaintiff accordingly. 

Ghose, J.—The judgment just deliver- 
ed by my Lord makes it unnécessary for 
me to recapitulate the facts of this case 
and the circumstances under which the 
article in the Statesman newspaper com- 
plained of was published, but as we are 
reversing the judgment of the trial Oourt, 
I desire to add a few words. 

The portion of the article in which it is 
alleged the defendants wantonly and 
maliciously intended to injure and vilify 
the plaintiff and to bring him into contempt 
and disgrace is as follows:—‘‘We who 
live in Bengal have before our eyes the 
evidence of a foul and far-reaching 
conspiracy. We have seen men murdered, 
shops wrecked, rails removed, bomb#and 
imported weapons found. The Govern- 
ment have evidence collected not from 
a single informer but carefully traced and 
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checked over along period from totally 
different approaches which has satisfied 
them and satisfied a former Lord Chief 
Justice of England that every single man 
arrested is a member of “a terrorist 
Mr. Subhas Ohandra Bose, 
Ohief Execytive Officer af Celcuttas 
(meaning the plaintiff), was arrested under 
Regulation III and, therefore, the evidence 
regarding his complicity has had to pass 
the trained legal scrutiny of the Viceroy. 
Itisno doubt disconcerting for Mr. O. R. 
Das that his right hand man (referring 
thereby to the plaintiff) had been arrested. 
But ifthe directing brain of the terrorist 
organisation (referring ` thereby to the 
plaintiff) was also the right hand man of 
Mr. Das and of the Swarajist party, 80 
much the worse for the Swarajist party. 
The duplication of roles (meaning the 
roles alleged of the plaintiff in the foregoing 
sentences) is unfortunate, but the Swarajists 
wonld be well advised to insist less 
strongly on the point.” 

The contention of the defendants was that 
the words complained of did not constitute a 
libel on the plaintiff. They further added: 
— “In so far as the words complained of 
consist of allegations of fact, they are 
true in substance and in fact and in 
so far as they consist of expressions of 
opinion, they are fair comments made in 
good. faith and without malice upon facts 
which are matters of public interest. = 

At the trial a large mass of extrinsic 
matters in support of the plea of fair 
comment was allowed to be admitted, the 
learned Judgb apparently holding that the 
defendant in an action for libel is permitt- 
ed to show what it was he was commenting 
upon, provided it be a matter of public 
interest, even though he has to travel 
outside the scope of the libel for the pur- 
pose. 

The learned Judgs held that the 
language of the writer as to persons 
arrested under Regulation III of 1818 is 
almost identical with that of Lord Lytton’s 
speech. He also held that the writer did 
not in so many words say that the plaint- 
iff was a member of a terrorist organisation, 
buthe pointed the.way to the reader to 
make the deduction for himself from the 
materials cited, which brought him to his 
point, 4 e. that with such materials before 
the world it was useless to proclaim that 
because a prominent member of the Swaraj 
party had been arrested, therefore; the 
measures of Government were directed 


113 I, O. 1928" 


against the Swaraj party and not towards 
the-repression of crime and the establish- 
ment of law and order. 

On appeal before us, Sir Benode Mitter, 
for the ¢ppellant, did not deny that the 


matters referred to in the offending article e 


were matters of public interest or that the 
speech of Lord Lytton at Malda was 
privileged. He also stated, that, for the 
purposes of this case, he was prepared to 
admit that the publication of Lord Lytton’s 
speech in the Statesman on the 25th Novem- 
ber, 1924, was also privileged. His point 
was that in the circumstances like what 
happened in this case it was the duty of the 
person who took the plea oifair comment 
to make his comments in such a manner so 
that they might appear to reasonably 
minded men as comments and not as state- 
ments of fact and that where the writer 
accuses another of having committed 
criminal offences he is required under the 
law to prove the facts upon which his 
comment is based. Sir Benode argued 
that in the present instance the writer has 
warranted the accuracy of the allegations 
of fact made by Lord Lytton and that the 
article went far beyond what can be 
construed as fair comment upon a matter 
of public interest, and contained state- 
ments. of fact highly defamatory of the 
plaintiff. Sir Benode argued that the 
writer called the plaintiff the directiug 
brain of the terrorist organisation and has 
vouched for the facts referred to by Lord 
Lytton in his speech at Malda and thatin 
these circumstances the plea of fair com- 
ment was of no avail to the Writer. 

Mr. Langford Jameson behalf of the defend- 
autsargued that taking the article as a whole, 
it was clear that the writer thereof had 
made no assertion of his own about the 
guilt of the plaintiff and that all that he 
had done was to paraphrase the speech of 
Lord Lytton. He further argued that the 
rale that the defence of fair comment would 
fail, unless the facts alleged in the document 
complained of were true, did not apply 
where one person alleged the facts and 
another person commented on the same and 
in support of this he cited the case of 
Mangena v. Wright (5). 

A newspaper has no privilege beyond 
any other member of the community in 
commenting on any matter of public 
interest and no privilege whatsoever 
attacheg to his position, [per Lord Shaw in 
Channing Arnold v. Emperor (1)}. When 
the defendant in a case for damages for 
defamation takes the plea of fair comment, 
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heis not required to justify the commer? 
and it is sufficient for him if he cah satisfy 
the Court that it is “fair” comment. A 
libellous statement of fagt is not a com- 
ment or criticism on anything. If the words 
complained: of are justified as comment and, 
the words also contain allegations of fact, 
the defendant is required to prove that 
such allegations of fact are true and it is 
not sufficient for him to pleat that he 
bona fide believed them to be true. In other 
words, the distinction between comment and 
allegations of fact must always be borne 
in mind in determining whether the plea 
of fair comment can be sustained. 

It is unnecessary for me to refer to the 
cases which were cited at the Bar, but it 
is well settled that in order to give room 
for the plea of fair comment the fact» 
must be truly stated and if the facts upon 
which the comment purports to be made 
do not exist the foundation of the plea 
fails. Where the words, which are alleged 
to be defamatory, allege or assume as true, 
facts concerning the plaintiff, which the 
plaintiff denies, and which either involve 
a slanderous imputation in themselves, or 
upon which the comment bases imputa- 
tions or inferences injurious to the plaintiff, 
it is settled law that the defence of fair 
comment fails, unless the comment is 
truthful in regard to its allegation or 
assumption of such facts. 

These being the guiding principles, one 
must turn to the article complained of and 
find out whether the words complained of 
are allegations of fact or expressions of 
opinion, and if the latter, whether such 
expressions of opinion are fair comment 
or not. In this case, I do not propose to 
add to the analysis of the article made by 
my Lord. It will suffice if I say that I 
have read and re read the article complain- 
ed of saveral times and I have come to the 
conclusion that the writer has not been 
as careful as he might have been, and 
has distinctly alleged that the plaintiff hase 
basen guilty of heinous crimes. The writer 
was obviously entitled to comment on Lord 
Lytton’s speech and to summarise the same; 
he was entitled to state that the plaintiff 
had been arrested under Regulation III of 
1818 and that the evidence against him 
had satisfied the executive that he wasa 
person who ought to be detained under the 
sai@ Regulation, but he was not entitled 
to suggest or to state, as, in my opinion, 
he has done, that Subhas Ohandra Bose 
was the directing brain of the terrorist 
organisation in Bengal. A great deal of 
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werbal criticism of the -words complained 
of was - presented before us; but in my 
opinion, it is impossible to escape from the 
conclusion upon a fair reading of the 
article that the*wfiter has made defama- 
tory statements of fact about the plaintiff, 
about which there is no evidence. 
be that, in the eye of the executive, the 
plaintiff did commit acts justifying deten- 
tion under Regulation III of 1818 ; but so 
far as this całe is concerned, there is no 
evidence on record proving that the 
plaintiff has been guilty of acts such as 
are imputed to him by the writer 
in the ‘words complained of. In my 
view, therefore, on the words complained 
of, there is no room for the conclusion 
that the writer is protected by the plea 
of fair comment. 

The case of Mangena v. Wright (5) referr- 
ed to above was a peculiar one; the facts 
there were altogether different and the 
judgment of Mr. Justice Phillimore must 
be read in the light of the facts in that 
case. The present case is altogether differ- 
ent, bearing in mind the way in which 
the offending assertions of fact regarding 
the plaintiff have been introduced. -> 

I agree, therefore, with my Lord in the 
view taken by him and I am of opinion 
that this appeal should be allowed and 
the plaintiff's suit decreed with costs in 
both Courts. I agree with my Lord in 
his assessment of the damages sustained 
by the plaintiff. 
TA 
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CALCUTTA HIGH COURT. 
URIMmMINAL APPEAL No. 630 oF 1927. 
February 20, 1928. 
Present:—Sir George Olaus Rankin KT., 
Chief Justice, and Mr. Justice 
. O. Ghose. 

KERAMAT ALI—AcOUsED-—-APPELLANT 

Versus 
EMPEROR— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 476— 
Penal Code (Act XLV of 1860), s. 193—Contradictory 
statements—Complaint for false evidence—Inierests 
of justice. 

A complaint should be made under s, 476, Criminal 
Proesdure Code, for giving false evidence only where 
itis expedient in the interests of justice that an 
enquiry should be made. : 


To prosecute people because they give evidence 


which is contradictory, merely on the basis of that 
contradiction isa very doubtful procedure. 


It may” 


KERAMAT ALI 0, EMPEROR, ss . 113 I. O, 1828 


Oriminal appeal against an order of the 
Sessions Judge Noakhali, dated the 4th 
June, 1927, A à 

Babu Mahendra Kumar Ghosh (with him 
Babu Suresh Chandra Talukdar), for the 
Appellant. 

Babu Anil Chandra Ray Chaudhuri, for 
the Orown. ° . be 


JOUDGMENT.—This is an appeal from 
an order made under s. 476, Oriminal 
Procedure Oode, directing a complaint to 
be made. The complaint is for an offence 
under s. 193 of the Indian Penal Code, i. e., 
complaint for- giving false evidence. It 
appears that the appellant was the first 
witness for the prosecution in a case in 
which 14 persons were charged with rioting 
and arsonin connection with some char 
lands and ib would seem that in the course 
of his deposition he made contradictory 
statements and that upon that basis the 
order complained of has been made. The 
formal complaint sets out different passages 
and leaves the matter there with a request 
to take necessary steps. When we look at 
the order-sheet of thelearned Sessions Judge 
we find that this order was made on the 
application of the Public Prosecutor. It 
seems to have been a fact that the present 
appellant did his best to say by way of 
explanation that he was tired and confused 
and that he did not contradict himself out 
of malice or wilfully. It does seem to me 
that to prosecute people, because they give 
evidence which is contradictory, merely on 
the basis of that contradiction, is a very 
doubtful procedure. In the present case, 
the learned Sessions Judge has taken no 
pains to do what he is ordered to do by 
s. 476. I look in vain for any recorded 
finding to the effect th:t “It is expedient 
in the interests of justice that an enquiry 
should be made” into the offence in this 
ease. Asthe learned Sessions Judge has 
not recorded that finding L do not feel it 
incumbent on me to assume that he 
properly considered this matter and came 
to a right conclusion. In my judgment . 
the case is not one which appears to me 
from a mere existence of contradiction to 
require, in the interests of justice, that an 
enquiry should be made. I would allow 
the appeal and set asidethe order direct- 
ing a complaint to be made. l 

A: Appeal allowet. 
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CALCUTTA HIGH COURT. 
-AppuaL From ORIGINAL OIVIL | 
No. 79 oF 1927 In Sorr No. 849 or 1925. 
February 3, 1928. 
_  Presett:—Sir George Clause 
Rankin, Kr., Chief Justice, and 
b; * MreJustice O. C. Ghose. 
Shaikh ABDUL KARIM— 
DEFANDANT—ÅPPELLANT. 
versus ° 
`. THAKURDAS THAKUR AND OTHERS— 
PLAINTIFFS —RESPONDENTS. 

Minor—Omission to appoint guardian ad litem— 
Adverse interest—Failure to raise substantial defence 
—Validity of decree—Rule in Walian’s case. 

The mother of a minor who w&s the executrix of 
her husband's Will and the natural guardian of the 
minor borrowed a certain sum of money from a 
stranger, and the creditor instituted a suit for the 
same against the mother and the minor describing 
the latter as ‘a minor, by-his mother and certifi- 
cated guardian, the first defendant’, No guardian ad 
litem was formally appointed for the minor and 
though a Pleader appeared for adjournment for 
filing a written statement, no one appeared on behalf 
of the defendants on the adjourned date of hearing 
and the case was decided ex parte against the 
defendants. Inasuit by the minor, after attaining 
majority, to set aside the decree : 

Held, ‘1) that the procedure followed by the Court, 
of issuing summons on such a plaint without 
appointing a guardian ad litem for the minor was 
entirely illegal; [p. €46, col. 2.]] 

(2) that there was a substantial defence to the 
minor, which had not been raised ; [ibid.] 

(3) that the mother’s interests were adverse to the 
minor; [ibid.J 

(4) that the minor was not properly represented 
in the circumstances of the case, and the decree was 
not binding upon him. [p. 847, col. 13 

Walian v. Banke Behari Pershad Singh (2), dis- 
tinguished, 

Though the mere fact that there was no formal 
order appointing a guardian ad litemewould not by 
itself invalidate a decree against a minor, a decree 
passed without the appointment ofa guardian will 
not bind the minor if there was a substantial 
defence and that defence was not raised in the case. 
[p. 846, col. 2.] 

Though it cannot be laid down that in any case 
where a guardian ad litem is appointed bya Oourt 
the person, afterwards, by showing adverse interest 
can get aright to treat the decree as a nullity, 
where there has been no appointment by the Court 
at all, the presence of adverse interest would 
introduce an element that would make it impos- 
sible to apply the doctrine laid down by the Privy 
Oouncil in Walian's case. (2) [p. 847, col. 1.] 
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Rashid-un-nisa v. Muhammad Ismail Khan (8) and, 


Sellappa Goundan v. Masa Naiken (4), commented 
upon. 

Appeal from an order of Mr. Justice 
Pearson. 

Sir B. C. Mitter (with him Mr. S. C. Ghosh, 
for the Appellant. 

Mr. S.N. Banerjea (with him Mr. H. C. 
Majumdar), for the Respondents. 

- JUDGMENT. 

Rankin, C. d.—The appellant, Shaik 

Abdul “Karim, was defenddnt in a suit 
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brought by the plaintiff, Thakurdas Thakur, 
to set asidea sale of certain property held in 
execution of a decres dated the 6th of June, 
1922, passed by the Small Cause Oourt, 
The plaintiff in the Small Cau’e Court suit 
was the respondent, Haji Meah Mahomed, 
and he brought his suit against Sudhamayee 
Dasi—mother of Thakurdas Thakur, who 
was at that time a minor—and against the 
minor himself. The suit was brought for 
the recovery of the balance of some Rs. 2,000, 
which was the subject matter of a document 
dated the 23rd of January, 1919. 

It appears that the father of the minor 
wasona Ram Lal, who died in 1903, He 
left a son Kanai, by a wife who had pre- 
deceased him, and Thakurdas Thakur was 
not at that time born. Sudhamayee, 
however, after his death, gave birth to a 
posthumous son and under the Will of Ram 
Lal, his property went to his two sons, A 


‘partition suit was broughtin 19!0 and asa 


result of that, certain premises now in 
question, No, 3/1, Marcus Square, were 
allotted to the plaintiff. This process was 
complete in the year 1911, In thege cir- 
cumstances, the mother Sudhamayes, being 
apparently in need of money, obtained ad- 
vances from Haji Meah Mahomedin 1918 and 
early in 1919. Apparently the first advance 
was of Rs, 300,the second was of Rs. 100 and 
at the time of the document of the 23rd of 
January, 1919, a further sum of Rs. 1,600 
was advanced, 


Now the document in question, which 
was registered,isin the form of a receipt 
and itis signed by Sudhamayee without 
any further description than that she was 
the widow of Ram Lal. The receipt purperts 
to be a receipt for Rs. 2,000 on the term 
that the sumi would ba paid by deduction of 
Rs. 20 each month out of the rent payable 
by Haji Meah Mahomed for No. 3, Marcus 
Square, the rent of which would not be 
enhanced until repayment of the full gum. 
It provided “if before payment of the said 
amount received, Government acquire the 
land, Haji Meah Mahomed will be entitled 
to be paid his money in the firat instance 
from the compensation to be paid, There 
are two characters which Sudhamayee 
might be thought to be exercising in 
granting this receipt. She was the executrix 
of her husband’s Will and she was the 
natural guardian of Thakurdas. She did 
not, af this time, obtain any order from the 
District Court under the Guardians and 
Wards Act, making her a certificated 
guardian. Some time after the transaction. 
namely, on the 14th of September, 1919, 


of 
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~e Sudhamayee applied on the Original Side tenant under an arrangement with the first 
of this Court and obtained an order defendant as mother and natural and 
appointing her guardian of the person and certificated guardian of .the minor. Then 
property of Thgkurdas and by that order he set out that the defendants, meaning the 
obtathed authority to executea new lease mother and theminor, took from hima sum 
of the premises to certain other lessees.e A of Rs. 2,000 as an advance without interest, 
lease was sanctioned anda certain amountof towards the grent ofthe said piece ôf land, 
money was obtained thereby. Atthetime agreeing to repay the same at Rs. 20 per 
of obtaining the sanction of this lease no in- month from the monthly rent,’ on the 
formation was given to the Court about understanding not to eject him so long as 
the fransaction previously made with Haji the entire amount was not liquidated. 
-Meah Mahomed. Asa result of the second ‘Then he said that the defendants had, on 


transaction, it appears that the new lessee the Ist of October, leased out the land to a - 


broughj a suit against Haji Meah Ma- third party who had ejected him. Accord- 
homed for ejectment. The actual documents ingly the plaintiffclaims that he was to re- 
< showing the result of that suit are not in ceive from the defendants a sum of Rs. 1,880 
evidence, but there is certain evidence on still due as balance of the said advance, 
the record from which it would appear that which, the defendants having broken the 
+ that suit was compromised, Haji Meah said arrangement, are liable torefund. He 
Mahomed going out of possession of the claims a decrees against the first defendant 
premises on receiptof Rs. 800.Ishouldrather that is to say, the mother personally and 
gather that, in consideration of hisvacating against the estate of the minor. 
the premises, he gota promise of Rs. 800, Now, that plaint having been filed on 
which afterwards he brought a suit upon. the 3lst of March, 1922, the summonses were 
In this position, Haji Meah Mahomed served. On the 20th of April, a certain 
commenced the suit in the Small Cause Pleader, Mr. Ghose, entered appearance 
Court with which we are now concerned. and asked for two weeks’ time to file power 
The plaint in that suit is before us and it and a detailed written statement. It seems 
appears that the cause title of that suit that at the time he went before the Oourt, 
describes the defendants thus: ‘“Sudha- the minor Thakurdas was with him; but 
mayee Debi, widow of late Ram Lal there does not seem to be any reason to sup- 
Thakur, and Thakurdas Thakur, a minor, pose that what he did then was in any way 
by his mother and certificated guardian, out of order. At all events, the Court gave 


the said first defendant’. I observe that him time. Thereafter nothing seams to ` 


this plaint is signed by a Pleader, How have happened, except that the Pleader saw 
any Pleader could be so ignorant as to sup- the minor from time to time more than 
pose that this isthe proper way to bring a oncə. He appears to have gone to the house 
suit against a minor and how any Court where the’ defendants were living, but he 
can conduct its business, if, with a plain did not succeed in having any conversation 
notice that no guardian ad-litem has been with the mother, The minortold him, on be- 
appointed it issues summonses*upon people half of his mother, that the claim was true 
for no better reason than that their names that they had had the money and that they 
are put inthe cause title in this way,I do really could not dispute the debt. In 
not profess to know. I would rather suppose giving these instructions, through her son, 
‘that it is advisable that the authorities tothe Pleader, I do not suppose for one 
should take some steps either to make sure moment —and there is no evidence to sug- 
e that Pleaders of a less degree of ignọrancə gest it—that the lady was actuated by any- 
are entrusted with the necessary work or thing worse than honesty and common- 
that at allevents they havemore difficulty in sense. I do not think it is reasonable to 
getting processes of the Oourt issued with- - impute to her that she was trying to geta 
out any proper scrutiny. However ineredi- decree which should have been passed 
ble it may appear, the plaintiff's Pleader against herself, passed against the minor’s 
having put down the defendants’ names in estate in order that her own interest might 
this way, the case seems to have gone on be safeguarded at the expense of the boy. 
just as if it was a suit between persons Aga matter offact,any careful compufation 
who were sut juris. The plaintifi's*causa of her own interest would probably have 
ofaction was thus described: He averred .shown her that she, as much as the boy, was 
that on the 23rd of January, 1919, he was interested in resisting, if possible, d decres 
a tenant ofa piece ofland, that that land against the minor'sproperty and relegating 
belonged to the minor and that he was a the plaintiff, ff possible, to a mere personal 
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decree, against herself. However, that 
being the view that was taken, it appears 

that on the 9th of May, another 

adjournments was given. On the 6th of 
June, 1922, the plaintiff, with his Pleader, 
was present and there was np appearance 
for the defendants. ‘Accordingly, after 
taking the evidence of the plaintiff's gomasta 
the learned Chief Judge decreed the suit 
ex parte against both the defendants. The 
amount of the decree was also to be levied 
out of the estate of the minor in thehands of 
the lady. Thereafter the decree was transferr- 
ed tothe Original Sideand the property which 
appears to have been subject to more than 
one mortgage, was sold subject to these 
mortgages and a sum of Rs. 500 was 
obtained towards satisfaction of Haji Meah 
Mahomed’s decree. The purchaser at that 
sale was the present appellant. Upon that, 
the present suit was brought by Thakurdas 
Thakur, who had attained majority on the 
16th of May, 1924. He brought this suit in 
March, 1925, to set aside the sale altogether 
and for a declaration that the Small Cause 
Oourt’s decree was null and void and in- 
operative against him. 

The learned Judge has decreed his suit. 
He has treated the decree as a nullity and 
set aside the sale. He has proceeded 
mainly upon the ground that the mother's 
interest in the Small Cause Court suit was 
adverse to theminor. We have to decide 
whether the learned Judge was right. 

With reference to the document of the 
23rd of January, 1919, the mother, as I 
have already mentioned, might be regarded 
a3 executrix of the father or as natural 
guardianofher son. Mr, 5, N. Banerjee 
for the respondent has contended that as 
this transaction was some sixteen years after 
the testator’s death and many years 
after the partition of 1911, it was entered 
into when the estate of the testator was 
really in the hands of the beneficiaries and 
the lady had not at that time the character 
ofan executrix. He says further thatif one 
looks at the document one finds nothing in 
that to constitute a claim on her behalf to 
be the executor. He contends further that 
if she be regarded as an executrix then the 
transaction is simply this that she has 
borrowed certain money for the benefit of 
her trust and that she alone is liable in law 
on any promise to repay that money. It 
tay, of course, be the duty. and the power 
of an exectftor to pledge or sell the assets 
in order to obtain‘money, but it is not con- 
tended that there is in this decument any 
security to Haji Meah Mahomed, which, in 
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the present circumstances, can be enforced. 
Therefore, hesays—and he quotes authority 
for the proposition—that the claim, if the 
lady be regarded as executrix, was a claim 
against herself and that there was no claim 
against the minpr or against hisestate. The 
line of cases upon which he relies contains 
such well-known cases as Farhall v. Farhall 
(1). The whole law on thesubject may be 
found summarised in Leake on Contract, 
at page 1265. If, again, the lady be looke 
atas the natural guardian of the minor's 
property, then it may be that being free 
from the restrictions imposed by the Guard- 
ians and Wards Act, she would have power” 
to mortgage the propartyin a proper 
course of administration or for necessity. 
But again it does not appear that there is 
any such mortgage or sale of the minor's 
property entered into by this document. 
He contends that if the plaintiff has to 
recover on contract, the only defendant 
against whom he can shape a case of that 
sort would be the mother herself. 

Sir Benode Mitter, on the contrary, has 
contended that while he does not dispute 
the doctrine of Farhall v. Farhall (1), if 
you find that an executor or a guardian is 
managing a property on behalf of a minor, 
then those acts, if properly done, will bind 
his beneficial interest and he says that this 
instrument of the 23rd of January, 1919, 
should be looked at really as a lease by the 
mother of the property belonging to the son, 
It isa lease on the term that certain rents 
should be paid in advance, and, therefore, 
when the lender sues to recover his advance 
heis entitled to have recourse, not merely 
to the lady herself but also to the son’s 
estate. For "the present purpose, itis not 
actually necessary that this Oourt should 
decide that question, but I have no doubt 
that it is a serious question and that to this 
suit the minor had a defence of a very sub- 
stantial character. I doubt exceedingly whe- 
ther on that document or on any facts that 
have been brought out in this case there 
was any cause of action against the minor. 
However, for the present purpose, it is not 
necessary to do more than tosay that it is 
not a case to which no reasonable defence 
applies. Lentirely agree with Sir Benode 
Mitter when he says thatin a case of this 
sortitisno use paying any attention toa 
purely imaginary defence. One has to find 

. out, as best as he can, whether there was any 
really substantial defence with a real pros- 
pect of success. In my judgment the 


(1) (1872) 7 Oh. A. 123; 4l L.J, Ub, 146; 25%, T 
685; 20 W.R, 157 
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present case is one in which there was such 
a defence, That being so, what has happen- 
ed ig this eaea? It i3 quite true that on 
the face of the plaint, the plaintiff was 
claiming that the mother should represent 
the infant. It is quite truathat the Vakil, 
who acted in the matter was acting on behalf 
of both. Whether he did or did not havea 
propetfy executed power has, in the circum- 
stances, of this case, no importance. What 
‘happened was that he got a fortnight’s 
time to put in a defences. There was a 
furthers adjournment and no appearance, 
and the Court decreed thesuit in such a way 
as to show that it was present to the mind 
of the Court that it was dealing with the 
estate of æn infant as well as with the 
liability of Sudhamayee Dasi, 


h The first question, therefore, which arises 
is, putting aside for the moment the ques- 
tion of adverseiinterest, whether this case is 
within the doctrine of the well-known case 
of Walian v. Banke Behari Pershad Singh 
(2), decided by the Privy Oouncil. In my 
opinion this case is very farindeed from 
_Walian’s case (2), apart altogether from any 
question of adverse interest. ln that case 
there had been a suit. There had been 
various appearances by the mother as in the 
character of guardian ofthe infants. It is 
true that onthe day of hearing no appear- 
‘ances was made and that actually at the trial 
no fight was put up on the infants’ bahalf, 
The Privy Council in dealing with the 
matter was of opinion that the iafants were 
effectively represented in that suit by their 
mother and with the sanction of the Oourt. 
“There is nothing to suggest” say their 
Lordships, “that their interests were not 
duly protected. The only defects which 
can be pointed out are that no formal order 
appointing the mother of the now plaintiffs 
to be their guardian ad-litem is shown to 
have been drawn up; and that it is not defi- 
nitely shown that any attempt was made to 
serve the summons inthe former suit upon 
the infants personally, or upon their 
mother, a purdanashin lady, before serving 
itupon QGajadhur, the only adult male 
member and the karta of the family. It 
has not been shown: that the alleged 
irregularities caused any prejudice tc the 
present plaintiffs; norindeed could there 
well be any, since it has been foynd that 
the original debt wasone for which the 
present plaintiffs were liable”. Now the 
present case is not a case in which I am pre- 


(3 30 C. 1021; 801 A. 182; 70. W. N. 774; 5 Bom, 
L. R, 822; 8 Sar, P. Ø. J, 512 P0) ` 
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pared to say that there is nothing to sug- 
gest that the interest of Thakurdas was not 
duly protected. It is not acase in which I 
am now satished that the claim against 
Thakurdas was a claim to which there was 
no answer. , It is one thing, when all that 
is wrong with the proceeding isthat a 
formal order which should haye been 
recorded has not been recorded, to give 
validity to the proceeding. It is another 
thing altogether when you have a case in 
which there appears to have been a 


. substantial defence and that defence was 


never raised at,all. In my judgment, were 
we to hold-in this case thatthe rule in 
Walian v. Banke Behari Pershad Singh (2) 
covered a case of thissort, we would be 
opening the-door to fraud and malpractice 
and apsaing‘it very wide 

The next question which arisesis the 
question whether or not the mother was a 
person disqualified from being a guardian 
by reason of adverse interest. The learned 
Judge on the Original Side has treated this 
matter as too obvious for argument and has 
said that the contrary was not really con- 
tended before him. Hasays: “It was to 
the mother’s interest to saddle on to the 
son's estato what was prima facie upon 
the face of the document a personal liability 
of her own”. Sir Benode Mitter has very 
properly pointed out that while in a sense 
it is true that if no judgment went against 
the son’s estate she wouldremaia solely 
liable upon a decree against herself, never- 
theless if you look at the realities of the 
position ag disclosed at all events by the 
lady’s petition to this Oourt for appoint- 
ment as certificated guardian, you will find 
that the son’s property was the only source 
of maintenance and support belonging to 
either of them. Accordingly, Sir Binode 
poiuts out with great force that if this lady’s 
interests are to determine the matter, a 
calculation of her interest would probably 
show that the best thing in the world for 
her would be to defeat the Small Cause 
Gourt suit as against Thakurdas and 
allow it to end merely in a personal judg- 
maat against heraelfwhich could not be 
executed against her personally and to pay 
which she had no assets. It would, he 
points out, have done her very little harm 
to have a judgment against herself. Had 
this case arisen for decision upon this 
question, I would have had some difficulty 
in holding upon such grounds ‘that there 
was not an adverse interest. Prima facie 


-the interes was Adverse and prima facie it 


is to the interest of a person even if he has 
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ment or"to get some one else to share with 
him the burdén of the money to be paid. 
It is in this case not necessary to proceed 
upon this ground and I would desire in 


. Partigular to guard myself against holding 


that in any case where a guardian ad litem 
is appointed by a Court the person after- 
wards by showing adverse interest can get 
aright to treat the decree asa nullity. I 
doubt extremely whether the case of Rashid- 
un-nisa v. Muhammad Ismail Khan (3), 
which is relied upon for that proposition, 
really goes so far and lam not to be taken 


“as subscribing to every thing that is said 


in the case of Sellappa Goundan v. Masa 
Naiken (4). But it is clear enough thatin a 
case like this where there was no appoint- 
ment by the Court at all, an adverse interest 
would introduce an element that would 
make it impossible to apply the doctrine in 
Walian's case (2). That proposition was not 
disputed and I believe that to be right. 

On the whole it appears to me that the 
conclusion arrived at by thelearned Judge 
is rightand that this appeal should be 
dismissed with costs payable to the plaintiff, 

The cross-objections ara dismissed 
without costs. 

Ghose, J.—I agree. 

Appeal dismissed. 
Cross objections dismissed, 
Ind. Oas. 864; 31 A. 572; 36 I, A. 168; 13 C. 


3 Ind. 
. N. 1182; 100. L, J. 318; 6 A. L. J, 822; 11 
Bom. L- R, 1225; 6M. L. T. 279; 19M. L. J. 631 


76 Ind. Cas. 1018; 47 M. 79; (1923) M. W. N, 775; 
45 M. L, J. 675; 18 L W. 833; 33 Me L. I. 126; A. I 
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CALCUTTA HIGH COURT, 
Oivin Revision No. 1071 or 1927. 
January 12, 1928. 
Present:—Mr. Justice Page, 
RAM SARAN MANDAL AND OTHERS 
— DEFENDANTS— PETITIONERS 


Versus : 
RADHA RAMAN MANDAL— 
OpposiTE PARTY, 

Civil Procedure Code (Ach V of 1908), O. XXIII, r. 
I--Withdrawal with liberty to bring fresh suit after 
dismissal of suit on merits, legality of. 

After asuit has been tried and dismissed on the 
merits, the plaintiff should not be allowed to withdraw 
the suit with liberty to institutea fresh suit merely 
because there was algo a formal defect in the frame of 
the suit. =) é 

Civil revision against an order of the 
ace of Burdwan, dated the 29th June, 


' 
A 


RAM SARAN MANDAL V. RADHA RAMAN MANDAL, 
no assets either to escape.a personal judg- 


| 


Dr. Bijan Kumar Mukerji, for the Peti- 
tioners, i 
Babu Bhut Nath Chajierji, for the 
Opposite Party. 
« JUDGMENT.—This Rule was issued 
under s. 11§ of the. Code of Civil 
Procedure on an application to setaside an 
order of the learned Subordinate Judgeof 
Burdwan allowing the plaintiff to ‘withdraw 
asuit. Thesuit was brought by the plaintiff 
who is one of sixteen shebaits ofthe defty 
Damodar Jiu, for possession of certain im- 
moveable property to which heclaimed to be 
entitledand of which he alleged that the 
other shebaitsin collusion with atenantof the 
land had dispossessed him. The land in 
suit had been purchased by the grandfather 
of the plaintiffin the name of the deity, 
but the plaintiff alleged that the land was 
secular and not debatter property the title 
to which had passed to him in his personal 
right. The suit was tried and determined 
on the merits, andin the event was dis- 
missed upon the ground that the plaintiff 
had failed to prove his title or that the 
property was secular property. The learned 
trial Judge further held that inasmuch -as 
one of the shebaits had not been impleaded 
and the heirs of another (who had died 
pendente lite) had not been substituted there 
was a defect of parties, and upon that 
ground also the suit failed. The plaintiff 
lodged an appeal and inthe course of the 
hearing before the lower Appellate Court 
the plaintiff applied for permission to 
withdraw the suit with liberty to bring a 
fresh suit upon the same cause of action. 
The learned Subordinate Judge acceded to 
the plaintiff's prayer and passed an order 
allowing— | 

. “the plaintiff to withdraw the suit with 
liberty to bringa fresh suit on the same 
cause of action against the other shebaits 
(i.e. other than the plaintiff) in their 
character as shebait persons claiming under 
them as such”. 

Whether or not, apart from the present 
suit, the plaintiff is at liberty to take 
further proceedings in this matter against 
the defendants need not now be considered. 
The question is whether this Court has 
jurisdiction to interfere with the order 
under review, and, if so, whether it ought to 
exercise its powers under s.115 of the 
Oode of Civil Procedure in favour of the 
petitioners, Now, the object of the Legisla- 
turein enacting O. XXIII, r. 1, as I appre- 
hend,was that where asuit must fail by rea- 
son of some formal defector some other 
“sufficient ground” was proved, the Court 
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should be at liberty,in orderthat substantial 
justice might be done, to permit the plaint- 
iff (on snch terms,if any, as it thought fit) 
to withdraw the suit, and to recommence 
e the proceedings in a suit duly framed, 
according to law. But,in my opinion, it 
was-never intended or contemplated that 
after a suit had been tried and dismissed 
on the, meris the plaintiff should be 
permitted to start the proceedings all over 
again against the -successful defendants 
merely because there was also a. formal 
defect in»the frame ofthe suit. Robert 
Watson & Co. v. Collector of ZillahRajshahye 
(1), Kharda Company Limited v. Durga 
Charan Chandra (2). Otherwise, much 
hardship ande prejudice might accrue to 
° defendants who already had contested the 
suit, and had succeeded in defeating the 
plaintiff's claim on the merits. 
- Now, in this case, as 1 read the judgment 
of the learned Subordinate Judge, he was 
of opinion that so soon as it became 
apparent that there was a formal defect in 
the frame ofthe suit he ought toallow the 
plaintiff to withdraw the suit with liberty 
to bring a fresh suit on the same cause of 
action, without taking into consideration 
the fact that the suit had been heard and 
decided against the plaintiff on the merits. 
In my opinion, in adopting that view the 
learned’: Subordinate Judge misdirected 
himself as to the meaning and effect of O. 
XXII, r. 1, and the order under review 
cannot stand. . 

The result is that the Rule willbe made 
absolute, and the-appeal remitted to the 
lower Appellate Court to be determined 
according tolaw. LIassessthe hearing fe 
at two gold mohurs, s 

Rule made absolute. 


A. 
(1) 12 W. R. P. O, 43; 13 M. I. A, 160; 3 B. L. R, P. GC. 
48; 2 Suth. P. O. J. 269; 2 Sar, P.C. J, 500; 20 E. R. 


511. 
(2) 5 Ind Oas, 187;11 O. L. J. 45. 
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CALCUTTA HIGH COURT. 
INCOME-TAX- REFERENCE, 
l January 9, 1928. 
Present :—Sir George Olaus Rankin, 
Kr., Chief Justice, Mr. Justice O. O. Ghose 
and Mr. Justice Mukerji. è 
. Inre WAL Ak a PROPERTIES, 
TD. > 
Income Tax Act (XI of 1922), ss. 9, 10—Income from 
property owned by Company incorporated for letting 
out property, whether-income from ‘business'~—Assegs- 
ment, 
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-Income derived from property by a Company which 
has been incorporated for the purpose of bwnirfg and 
letting out such property is not agsessableas income 
derived from a ‘business’, but should be assessed under 
£. 9 of the Income Tax Act as income ederived from 
property. [p. 849, col. 2; p. 851, col. 1] : 

In re Kaladan Suratee Bazaar Co., Ltd. (1) and 
Commissioner of Inland Revenue v. Sar&ster (2), fol- 
lowed. i 

` Commissioner of Inland- Revenue v. Korean Syndi- 
cate, Limited (3), distinguished. 

Reference under s. 66 (2) of the Indian 
Inzome Tax Act, XI of 1922, 

Mr. T. Ameer Ali, for the Assessees. 

“Bir B. L. Mitter, Advocate-General, with 
him Messrs. H. R. Panckridge and S. M. 
Bose, for the Commissioner of Income- 
Tax. 


JUDGMENT. 

Rankin, O. Jd.—This is a case stated 

by the Commissioner of Income-Tax, Bengal, 
and the question for decision is whether or 
not the assessees are liable to income-tax 
under s. 9 of the Indian Income-Tax 
Act, 1922, or only under s..10 of that Act. 
- It.is the function of the Commissioner 
to find the facts, and-it is for this Oourt 
to: accept his findings on all matters of 
mete fact. 

The facts stated are that the assessee, 
The Commercial Properties, Limited, is a 
registered Oompany, of which the sole 
object is to acquire land, build houses and 
let premises to tenants in Calcutta or 
else where in India. The sole assets of the 
assessees consist of three properties and 
the sole business of the assessees is the 
management “and collection of rents from 
the said properties, 

The opinion of the Commissioner of 
Income-Tax is that “even if the assessses 
are held to be a business they must be 
assessed in respect of the property owned 
by them according to the special provision 
relating to property.” 

It will beobserved that s.6 Indian 
Income Tax Act states that “the following 
heads of income, profits and gains, shall be 
chargeable to income-tax in the manner 
hereinafter . appearing, ..namely”, Then 
come six heads of which the third is “Pro- 
perty". and. the fourth is “Business”. By 
s, 9 “the tax shall“be- payable by an 
assessee under the. head. . “Property” in 
respect of the- bona fide annual valne of 
property- consisting of any buildings. or 
lands appurtenant. thereto, of. which 
he is the owner, other than such’ portions 
of such property as he may*occupy for the 
purposes of his. business” andit goes on 
to lay down the method in which the 

4 . 
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quantum of the tax is tobe computed.” It 
points out, for example, that where the’ 
property is in the occupation of the owner, 
or where it isletto a tenant and the owner 
has undertaken to bear the costs of repairs, 
then. one sixth is to be the deduction for 
repairs. In like manner, a deduction ise 
to be allowed for insurance, Questions of 
mortgage interest* and ground-rent are 
covered and there are specific provisions 
as regards allowance to Be made for parts 
of the property being unoccupied from 
time to time, Again, it isto be noted that 
the “annual value” is to be deemed to be 
the sum for which the property might 
reasonably be expected to let from year 
to year, so that this class of property is not 
to be taxed on the basis of de facto rent 
alone, and it isfurther provided that where 
the property is in the occupation of the 
owner for the purposes of his own residence, 
the annual value is not to be deemed to be 
more than ten per cent. ofthe total income 
of the owner. I mention these matters to 
show that special computations which 
arise in the case of house property are 
dealt with under s. 9, which is a particular 
detailed and special scheme for ensuring 
that any property which comes within 
that section shall be taxed in a particular 
way. 

Section 10, which deals with business— 
“profits or gains of any business carried 
‘on. by him"—~is also provided with certain 
rules as to allowances to be made before 
computing profits, These rules, in so far 
as they refer to house property, refer to 
“the” premises in which such business is 
“carried on”, but with regérd to insurance 
premiums, land revenue, rates and taxes- 
refer to buildings and premises “used for 
the purposes of business", > 

In the present case we have a company 
which owns three estates. It does not 
appear that any part of that property is 
outside the definition given in s.9. It is 
found to let the houses from time to time, 
to see to the payment of rents and (doubt- 
less) the doing of repairs. If that is 
carrying on a business, then this com- 
pany carried on a business in the sense in 
which every landlord or ownsrof this type 
of property must, necessarily carry on 
business: We know from s. Y itself that itis 
applicable to property which is let out to 
tenants, and it has been argued before us 
that when one looks at the case law one 
finds that, at all events, wherethe owner is 
a company and the objects of the company 
include the object of owning and managing 
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house property, then the income that is 
derived from the tenants is an income that 
is derived from business. It is in'that way 
that it is contended that these assessees 
should be charged under,s. 10. Itis said: 
that if the question were to afise under 
s. 10, these assessees would not be liable to 
pay income-tax at all so that no income-tex ` 
would be ‘Yecovered in respect of any of 
these estates, the reason being that, in 
point of fact, they have traded sb unsuccess- 
fully during the year in question that 
they have actually made aloss. This ia 
certainly a very important question, from 
the point of view of the treasury, because 
if this argument be right then it will 
depend to some extent upon the success of 
the management whether or not the public 
treasury should derive any income-tax in 
respect of house property of this character, 
It is obvious too, thatif we are to depart 
in such a case as this from the careful 
provisions contained in s. 9 for the purposes" 
of computing thecorrect figurein the casa 
of house property on which tax is tobe 
levied, we will get under s. 10 all sorts of 
complicated questions special to house 
property, upon which the law will be 
absolutely at large. In my judgment, the: 
words ofs. 6 ands. 9 ands. 10 must be read 
so as to give some effect to the contrast that 
is there made between income, profits and 
gains from “Property” and from “Business”, 
and I entirely refuse my assent to the 
proposition that because it happens that the 
owner of a property is a company which has 
been incorporated for the purpose of owning ' 
such property, therefore, the income derived 
from “property” must be regarded as 
income derived from “business”. In my 
judgment, income derived from “property” 
i3 a more specific category applicable to the 
present case, 

The cases to which we have been referred 
are cases in England, with, I think, one 
exception, which is a case from Burma, 
The case in Burma, In re Kaladan Suratee 
Bazaar Co, Ltd. (1), arose out of the Exces¢ 
Profits Duty Act, 1919. The Excess Profits 
Daty Act laid a special tax upon the profits 
of business, and although it contained a 
special protection for the earnings of aman 
in his profession, there was no special pro- 
vision applicable to the case of an owner of 
property. There was a company called the 
Kaladan Suratee. Bazaar Oo, Ltd, which 
owned certain plots of land and stalls at 


Moulmein, at a bazaar there. Its income 
(1) 56 Ind, Oas, 914; 10 L. B, R, 
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was derived from the renis of houses and 
bazaar stalls belonging to it, and the 
Financil Commissioner, not disputing that 
. it was subject to income-tax under 8. 9 
maintained that it was liable to excess 
profits duty, becatise” it was a “business” 
within the meaning of the Excess Profits 
Duty Act. The decision of the Court was 
that these two Acts were to be interpreted 
in the same way. It was pointed out that a 
person or a company drawing income from 
house property was clearly not contemplat- 
ed in.the Indian Icome Tax Act, as carry- 
ing on a business, but was treated as a 
person who derived income from the pro- 
perty and,.in the same way, when the 
quegtion of excess profits duty had to be 
` decided, the Court determined that the 
company was no} carrying on a. business 
within the meaning of that Act. It was 
pointed-out that if the mere lettin g of stalls 
was carrying on a business within the mean- 
ing of the Act, then every person who had 


liable to excess profits duty when his income 
ross above the minimum limit. It was 
further said that a man who had invested 
his capital in house property and who kept 
a rent office and a staff of rent collectors, 
etc., for the purpose of letting his houses 
and collectin; g the rents was not carrying on 
abusiness. He was merely taking the 
ordinary steps necessary for enjoying the 
income from his property. That, therefore, 
is the Indian case which bears upon this 
question and it is not in favour of the 
assessees, 

Of the English cases to which we have 
been referred, the first is the case of Com- 
missioners of Inland Revenue v. San gster{(2), 
That was a decision of Mr. Justice Rowlatt. 
It was the case of a man who was an invent- 
or and who derived considerable sums of 
money from royalties paid to him by com- 
panies, of which he was a manager. He 
hadsoldoneinvention itis true, but that wasa 
good long time ago, and, in these circum- 
séances, it was contended that he carried on 
the business of an inventor and was, there- 
fore, Jiable under the provisions of the 
Finance Act of 1915 to excess prcfits duty. 
That argument was rejected, Mr. Justice 


Rowlatt saying that he was not carrying - 


on a business, because he was an owner of 
royalties and that he was not carrying on 
a business because he was a sharehclder i 
a certain company. 

Much reliance has been placed, however 


@) (1880) 1 K. B. 587; 891. J. KB, 673; 122 L, T. 
a74; 36D. L, R158, | 
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upon certainlcases, of which “the case of Com- 
missioners of Inland Revenue v, Korean 
Syndicate Limited (3) is the chief. There, 
again, was a question, not whether the 
company was liable to pay under Sch. 

Aof the Income Tax Act or under Sch, 

D but whether it was liable to excess profits 
duty as carrying gn a trade or business eat 
all. It was avery complicated case and I 
do not propose to set out the facts, butit. is 
clear that the éompany was originally 
incorporated to get and work a concession 
in. Korea, but Sultimately it obtained a 
share and had an agreement with a co-sharer 
to do the actual working of the concession 
and acertain sum wasto be paid to it under 
this agreement. The document purported to 
be a lease and the sum, by the document, 

was called a royalty; but, on a close ex- 
amination of the particulars by the Master. 
of the Rolla, Lord Sterndale, it was held 
that the company was carrying on in this 


. particular way the business of obtaining a 
invested his capital i in house property was - 


working concession for which it had been 
incorporated, that the document was not 
really a “lease”, that the payments were not 
truly and atrictly “royalties”, and that, 
therefore, it was not entitled to say that it 
was outside the scope of the excess profits 
duty.’ Very similar are the decisions under 
the Corporation Profits Tax imposed by . 
s. 52 ofthe Finance Act of 1920, There, 
tax was put prima facie upon every British 
company which carried on trade or business 
or anything of that kind. Oases arose on 
the border line, such as a case where a 
company having put up money to build an 
Indian Railway and an Indian Railway 
having been built by the Secretary of State 
and managed more or less successfully the 
company was now in the position of recei- 
ving, underits agreement certain payments, 
and it was contended on the one hand that 
it was not carrying on a business at all. It 
has ultimately been decided by the House 
of Lords that if you look atthe matter 
fromthe beginning asa whole, thecompany 
wascarrying on the business of financing 
this Indian Railway and that although it 
had finished finding the finance and only 
had to receive what was due to it under the 
agreement it could not be said that it was 
no longer carrying on business. ' 
In my judgment these cases are not 
authorities to the effect that as between the 
word “Property” and the word “Business” 
in s. 6 of tbe Indian Income Tax Act, 1922, 
a case of this character is to be put under 
(3) oe K. B. 258; 90 L. J. IX. B. 2153; 125 L'Y, 
Gla; 37 T. a - : 


” . 


er 
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the word “Business”. It comes more directly 
and specifically under the word “Property”. 
Me my judgment, the mere fact that the 
0use-owner isa company does not change 
the incidence of the tax in the way con- 
teaded for. The income of the assesses 
is income derived from ‘its ownership of 
buildings “and their curtilazes, To obtain 
such Income a certain amount of manage- 
ment is always necessary, but the Act 
does not regard such income as profits 
-Of management. To own houses one 
must buy or build them but the Act 
does not regard such income as profits 
of investment, < 

„In my opinion, the Inêome Tax Commis- 
sloner was right, and we should answer 
the question which he has put to us, 
that the assessees are to be assessed 
under s. 9 of the Act. 

The assessees must pay the costs of the 
reference. 

C, C. Ghose, J.—I a ree. 

Mukerji, J,—I agree. : 

A _ Reference answered. 


marana 


CALCUTTA HIGH COURT. 
OximMtnan APPEAL No. ‘140 or 1928, 
July 27, 1928, 
Present :—Justice Sir Oharu Ohunder 
Ghose, Kr., and Mr. Justice Jack. 
MATI LAL BISWA S— AOYUSED— APPELLANT 


versus 
Be. mS MEBRO R—Oveostre-Parry,” 
idency Lowns Insolvency Act (III of 1909 

ss. 27, 86, 103, 104—Amendment by as IK pee 
whether retrospective—Proceedingse under 8. 103— 
Evidence of previous depositions under ss. 27 and 36 
~—Imposition of fine. 

he record of an insolvent's 
8. 27 of tha Presidency Towns Insolvency Act can be 
admitted in evidences in a subsequent criminal pro- 
czeding against the insolvent under s. 103 of the 
suid Act, bub tha record ofa deposition under s. 36 


deposition’ under 


ee Act cannot be admitted in evidence. [p. 853, 
Rig insolvent who has baen convicted under s. 103 


) the Presidency Towns Insolvency Act cannot be 
fiasd as there is no provision inthe said section for 
taa imposition of any fine. [ibid.] 

Tho amendment introduced to the Presidency 
Towas Insolvency Act of 1909 by Act IX of 1926 is 
really an amsndmant affecting procedure and con- 
Soqicatly,a complaint made after the passing of the 
ee amendment though ypoa an application made 

tore 16, is governed by the s2ction as amended in 
1925 and not 
853, col. 1.] 


Criminal appeal fron a judgment of the 


as it stood before the amendment. [p. 


' Onief Presidency Magistrate, Oalcutta. 


Megsts. Narendra Kumar Basu, Satindra 
Nath Mukerji and J utendra Mohan Banerjee, 
for the Appellant, . l 
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Sir B. L, Mitter (Advocate-General), for + 
the Crown. . 
Messrs. Probodh Chandra Chatterjee and 
Bibhuti Bhusan Guha, for the Oreditens, 
JUDGMENT. . 
GC. C. Ghose, J.—The appellant before 
“us Matilal Biswas has been convicted by e 
the learned @hicsf_ Presidency Magistrate 
under s, 103 of the Presidency Towns In- 
solvency Act and has been sentenced to 
suffer rigorous: imprisonthent for six 
months and to paya fine of Rs,1,000.in 
respect of each of the three counts, the 
“substantive sentences being directed torun 
concurrently. A 
Bo farasthe question of the imposition 
of the fines is concerned, that portion of the 
order is clearly wrong and must be set aside 
because it will appear from & reference to 8, 
1030f the Act that there is no provision 
made for the imposition of any fine. That 
being so, as indicated above, the portion of 
the Magistrate’s order imposing a fine of 
Rs. 1,000 in respect of each count must be 
set aside, 
lt appears that the appellant before us 
formerly, that is, prior to 1329 B. 8. carried 
on businessin the name of Bepin Ohandra- 
Matilal. He wasa partner in the firm, the 
other partner being .his brother Bepin 
Ohandra, The two brothers quarrelled and 
separated and the accused started a new 
business inthe name of Matilal-Monindra 
Nath Biswas, Monindra Nath Biswas being © 
the name of his minor son. That business 
was in scented oils, patent medicines, bis- 
cuits and stationery, and itis said that the 
firm had no business of any description 
whatsoever in galvanized screws, Apparent- 
ly the appellant did not do well fn his 
_businessand it appears that he experienced 
considerable difficulties in meeting the 
claims of his creditors. It is said that his 
creditors assembledone evening in front of 
the place of his business and continued to 
press him for payment of their dues, The 
creditors were not paid and on the following, 
day the appellant closed his doors, He then 
went to the Court of the District Judge of 
Faridpurand applied for relief under the 
Provincial Insolvency Act. Certain credit- 
ors in Oaleutta coming to know ofthese 
proceedings in Faridpur applied to the 
learned Judge on the Original Side exer- 
cising the Insolvency jurisdiction of this 
Gowri for transfer of the proceedings to this 
Court. It appears that the learned Judge 
op the Original Side being satisfied that 
this wes a case which ought to be transferred 
to this Qourt made the order applied for and 


ar A 
852 


Sagcordingly transferred the proceedings to 


this Court. 

Thereafter there was an order made for 
the - public. examination of the insolvent 
under the provisfons of s. 27 of the Presidency 
Towns Insolvency Act. The record of that, 
examination has been tendered in evidence 
in this case and is Ex. 5. Subsequently it 
appears that the insolvent was also examined 
under s. 460f the Act, the recordof that 
subseqtent examination being Ex. 6. 


After the public examination of the in- 
solvent had been concluded, certain credit- 
ors, who ase described as B. N. Pal and 
B. K Pal made an application to the 
learned Judge in Insolvency for the framing 
of certain charges under the provisions 
of s. 103 of the Presidency Towns Inspl- 
vency Act, it being alleged against the 
insolvent that he had been guilty of offences 
under the Insolvency Act. It appears 
that at first the learned Judge was of opin- 
ion that no definite case has been made out 
against the insolvent. He, therefore, dismiss- 
ed the application with liberty to the credit- 
ors to put in a fresh application for a 
similar order, if they were so advised with- 
in one month from the date of the learned 
Judge's previous order. Such a fresh 
application being madeto the learned Judge, 
the latter by his order dated the 12th July, 
1927, directed, in terms of s. 104 of the 
Presidency Towns InsolvencygAct as amend- 
ed by ActIX of 1926, that a complaint 
should be made to the Chief Presidency 
Magistrate, Calcutta, in respect of three 
matters which had been brought to his 
notice. . Thereupon -the enquiry under 
s. 104 of the Presidency Towns Insol- 
vency Act as amended by Act IX of 1926 
was held before the Magistrate. “A number 
of witnesses were called to give evidence 
against the accused and it .is said 
that they made out a prima facie case 
against the accused that he had been guilty 
of certain offences under the Insolvency Act, 
to wit, keeping false documents and books 
of account and making falee entries there- 
in. 

_ The charges against the accused framed 
in the Chief Presidency Magistrate’s Court 
were these: (1) keeping a false roker book 
and showing a false debit entry therein in 
the name of Kasinath Mandal of Sibganj for 
a sum of Rs. 42960; (2) keeping a dalse 
roker book and showing a false entry there- 
in in the name of Kunja Behary Saha for 
Rs. 1,402-8-0, and (3) keeping a false challan 
book showing a falta debit entry therein 
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in thename of:Kanhaiya Lal-Routh Mull for -` 
Rs. 3,340, gor” dg 

In support of the case for the posecution 
the three principal witnesses were Kasinath 
Mandal (P. W. No. 7), Surendra Lal Saha 
(P. W. No. 4) and Tamsukh Das (P, W. No. 5). 
The prosecution alleged that thjs acansed, 
who did not dò any btsiness in galvanized 
screws, suddenly took it into his head to 
have large dedlings therein and with that 
view purchased a very large lot of galvanized 
serews from a dealer during aperiod ex- 
ceeding eight months and that he disposed 
of the same within the brief space of three 
days. It isfurther glleged by prosecution that 
the books of account show that the persons 
named above, namely, Kasinath Mandal 
Kunja Behari Saha and Kanhaiya Lal- 
Routh Mullfrom whom the appellant had 
purchased diverse goods had béen paid in 
part in kind, that is, in certain quantities of 
galvanized screws being handed to them 
and that the balancesdue to them were paid 


“in cash, those balances being the amounts 


mentioned in the charge. It is suggested on 
behalf ofthe prosecution that the whole 
thing was falee from start to finish, that 
the insolvent, as a matter of fact, did not 
have any transaction with the firms whose 
names are mentioned in the charges 
mentioned above, and that he made false 
entries in his books of account. 

The witnesses whom I have referred to 
above gave evidence that they had no 
transaction of any sort whatsoever on the 
dates mentioned. in the appellant’s ` books 


“and that they were not the persons who had 


taken payment in kind in the shape of 
galvanized screws from the appellant or 
that they had been paid in cash the alleged 
balance due to them, 

The defence was that the entries in 
question were genuine and that prosecu- 
tion witnesses Nos.4,5 and 7 had really 


‘nothing to do with the firms whose names 


are mentioned in the charges framed 
against the accused and which were the 
firms with whom the petitioner had 
dealings in respect of his business and in 
respect of which dealings the entries in 
question had been made. 

The learned Chief Presidency Magistrate 
wentinto the matter at some length. He 
had the oral evidence of these witnesses 
before him. He had the books of -the 


‘appellant before him and he came to 


the conclusion that the persons or the firms 
who were referred to by the actused in 
the entriesin question were’ fictitious and 
had no existence whatsoever, He furthey 
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came to the conclusion that having regard 
to the way in, which the appellant had 
kept his books of account there was abun- 
‘dant evidehce for coming to the conclusion 
that those books had been kept ina 
fraudulent manner and that the entries.in 
question were false. Upon these findings he 
‘convicted and sentenced the accused as 
indicated above. 5 . 

This appeal being an appeal from a 
judgment of the Ohief Presidency . Magis- 
trate has been argued at considerable 
length both ọn law and on facts. , 

The learned Advocateappearing for the 
appellant has argued in the first place that 
the Magistrate had no jurisdiction what- 
soever to try this case because, at the date 
when the proceedings in insolvency were 
initiated, ActIX of 1926 had not come into 
force at all and that the procedure for the 
trial of the appellant, assuming that he 
was guilty of offences under the Insolvency 
Act, should have been under the olds. 104, 
that is; under the section as it stood before 
its amendment by Act IX of1926, and, in 
support of this contention, has drawn our 
attention to a large’ numberof casesin 
which the position is canvassed toas whether 
Acts passed by the Houses of Parliament 
or by the Legislature in this country have 
or have not a retrospective effect. The 
cases to which our attention has been 
drawn have, in our opinion, really no 
bearing whatsoever on the precise question 
that we have got to determine in the 
present caseand it would serve no useful 
purposes if we were to go” through at 
length through the long catena of cases 
to which our attention has bean drawn. 
Now, this amendment by the Act of 1926 
is reallyan amendment affecting procedure 
and it is apparent from a parusal of the 
dates in this case, that on the 12:h July, 
“1927, when the learned Judge preferred a 
complaint before the. Chief Presidency 
Magistrate Act IX of 1926 had come into 
operation and, therefore, the only section 
which could be brought into play was 
s. 104 as it was amended by Act IX of 1926. 
The complaint itself is one under s. 104 as, 
amended, and that bsingso the Magistrate 
was the proper person who could hold the 
enquiry on the complaint of the learned 
Judge exercising the Insolvency jurisdic- 
tion of this Court, We think that there 
is no sqbstance whatsoever in the point 
which’ has beep taken and that it must be 
negatived. a 

-It is next argued that therecord of the 
depositions - under s. 36 of the Presi- 
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dency. Towns Insolvency Act could"not be 
admitted in evidence in this case, It 
appears to usthat the contgntion,so far as 
it goes, is sound and must be given effect 
éo; and in coming to a conclusion as 
regards the guilt or otherwise of the 
appellant before us we have eliminated 
from our consideration entirely the record 
of.the deposition under s. 36 of the Act. 
But while we have eliminated from our 
consideration the record of the depositidns 
under s. 36 of the Presidency Towns Insol- 
vency Act, we have taken into cousideration 
the record of his examination under g,:27 
of the Presidency Towns Insolvency Act, 
that being evidence which, according to the 
terms of the section itself, can be taken 
into consideration i 
proceedings held under the Act, -It is, 
however, argued that although the record 
of an.insolvent’s deposition under sg, 27 
of the Presidency Towns Insolvency Actean 
be taken into consideration in proceedings 
against an accused under the Insolvency 
Act, that record cannot be admitted in 
evidence in criminal proceedings against 
the accused. Now, the present proceeding 
is a proceeding under s. 103 of the Presi- 
dency Towns Insolvencey Act and that being 
so, itis a proceeding under the Act. The 
question has been considered in England 
and it has been held in several cases that 
an insolvent's answers to questions put in 
public examination under the Bankruptcy 
Act can be used against the insolvent in 
a subsequent criminal proceeding. [See 
in this connection the cases -reported in 
R.v. Cherry (1) and R. Hillam .(2).] 
That being 80, We see no reason 
whatsoevef why the record of the deposition 
of the appellant under s. 27 of the Presi- 
dency Towns Insolvency Act could not 
have been taken into consideration by the 
Magistrate in this case. : 

It is next argued that the charges are 
bad as the second charge could only be 
understood if two entries and not merely 
one entry were taken into consideration 
and, therefore, itis said that the charges, 
although three in number, were really four 
in substance, and that that being so the 
trial is vitiated. Now, what are thecharges 
against the accused? The charges really 
are: keeping a false roker or 
maktng a false roker book and mak- 
ing false entries therein and also 
keeping a false chalan beok and making 
false entries therein. The references to 


(1) (1872) 12 Cox O. 0.32. + s 
(2) (1872) 12 Cox O. O 174, 


o 


against the accused in ° 


' 

a $54 
the figures showing the moneys paid out 
by the appellant ara merely illustrative 
and Wwe do not think that any real preju- 
dice of any description wasor could have 

e been caused to the appellant by .reason ofe 
the charges being framed in the manner in 

which they were framed, 

It is next argued that there is no evidence 
to conngcfin any way the . terminal dates 
mentioned in the charges themselves 
within which period it was suggested the 
entries in question were made. In the 
charges definite indications are given as 
to the dates of the entries themselves, 
Therefore, assuming for argument's sake 
that there was any confusion about the 
terminal datee, we are of opinion that no 

* prejudice was or could have been caused 
to the accused, seeing that he was fully 
aware in respect of what entries the charges 
were being investigated against him. 

It is also argued that the question of 
galvanized screws which was taken into 
consideration by the Magistrate in this 
case ininvestigating the Charges against 
the accused should not have been taken 
into consideration at all because the 
learned Judge who made the complaint 
had himself in a prior proceeding come to 
the conclusion that the explanation of the 
accused so far as purchases of galvanized 
screws were concerned was satisfactory 
and, in support of this contention, we have 
been referred to an order made by the 
learned Judge in the insolvency jurisdic- 
tion of this Oourt dated the 14th June, 
1927. So far as this point ig concerned, it 
does not really come into this proceeding 
at all. The complaint was made not 
under the order of the 14th June, 1927, 
but under the order of the 12th July, 1927, 
and we must exclude from our considera- 
tion in investigating the present case 
against the accused any question which 
might arise on a construction of the order 

° ofthe 14th June, 1927, a, 

These are, as far as we can make out, all 
the points of law which have been can- 
vassed before us. On the facta, it has been 
argued that the evidence shows that there 
is room for doubt as to whether the accused 
was really guilty, It is argued that the 
fact that three Witnesses, viz., Nos, 4,5and7 
were Called to prove that they were not the 
persons with whom the appellant had 
dealings does not exclude or negative any 
theory of there being other persons of the 
name of the persons 
to in, the charges in the places mentioned 
against their names wlio had done business 


NAGOREMULL MODI V, L AOUMY NARAIN GŪPTA, 


Gupta to priton. 


or firms referred 


113 I. ©. 1928 


with the appellant. As far as we can 
understand the evidence, the prosecution 
brought forward before the Magis- 
trate evidence of a satisfactory character 
showing that the accused had committed 
the offences charged jagainat him. . Ib” was 
the accused's business to rebut the case 
made by the prosecution. There ‘is no 
question of the Magistrate having gone 
wrong in having placed the onus on the 
accused. The Magistrate has not placed 
the onus upon the accused. : 

We think on the facts that the case made 
by the prosecution is such as to induce us 
to hold that the case is true, That being 
50, we have come to the conclusion that 
both on law and on facts this appeal must 
fail. 

The appellant, who is on bail, will 
now surrender to his bail-bond and serve 
out the remainder of the sentence imposed 


“on him. 


dack, J.—I agree, | 
A Appeal dismissed, 


—— ee 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 31 
oF 1927, 

July 7, 1928, 

Present:—Sir George Olaus Rankin, Kr, 
Chief Justice. and Mr. Justice Mitter, 
NAGOREMULL MODI—Dzcega- HOLDER 
— APPELLANT 


versus 
LAOHMI NARAIN GUPTA AND OTAERS 


—J UDG MENT- DEB! ORS— REtPONDENTS, 

Presidency Towns Insolvency Act (111 of 1909), 
ss, 84 (1) B, 103—Arrest of debtor in execution pTO- 
ceedings after adjudication, legality of. 

lt is improper to send a man tò Jail for non- 
payment of debts at the instance of one of his 
creditors where his assets have been impounded by 
the Insolvency Court on behalf of all his creditors and 
a Court before which an application ig made for 
arrest of an insolvent would be exercising its dis- 
cretion properly in leaving the matter to the Ingol- 
vency Court. |p. 55, cols, 1 & 2.) 


Appeal against an order of Mr. 
Justice Gregory, datéd the llth Februuy, 
1927, 


FACTS.—This was an application (n 
behalf of the deeree-hclder for the ccm- 
mittal of the defendant Lachminarain 


There was a decree in-December 1993 
in the suit, and apparently an crder for 
arrest_ in September 1925, Jn* January 
1926 Lachminarain was adjudicated in- 

es 
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solvent “on a creditor's petition. In March, 
1926, he was-brought under arrest under 
the order madein Ssptember 1925, and 
the order that was made by the Qourt on 
that occasion was, that he should be released 
on ‘furnighing security for his appearance. 

In June following he filed his Schedule 
but’ he was unsuccessful after that in 
getting protection, He wasbrought before 
on the present application. Lachminarain 
had already been adjudicated insolvent 
when he was brought under arrest before 
the Oourt and his release was ordered on 
his furnishing security for his appearance. 
That security was in fact furnished and 
there was no suggestion that he had made 
default as regards the bond that he gave 
on that occasion. 

Various grounds were put forward and 
it was urged very strongly on behalf of 
the decree-holder that Lachminarain's case 
called for no sympathy whatsoever. It was 
pointed out that no books were produced 
by him in the insolvency proceedings and 
that his protection order was refused by 
the Rogistrar largely, if not mainly, on 
that account, and thatthe Registrar con- 
sidered that it was a fit case in which 
the insolvent should be dealt with under 
s. 34(1) B of the Insolvency Act. Gregory, J. 
before whom the application was made 
refused to send the debtor to prison leav- 
ing the decree-holder to seek his remedies 
ia the Insolvency Oourt. The decree-holder 
appealed. i 
8-Mr. K. P. Khaitan, for tha Appellant. 

Mr. S. M, Bose, for the Respondents. 

JUDGMENT. 

Rankin, C.J.—in my opinion there 
is no sufficient reason to interfera with 
the discretion exercised by the learned 
Judge, I would point out that in the 
circumstances such as the present one, the 
law of India is extremely illogical and 
tha position of the Oourt would appear 
to be very embarrassing. Hereis aman 
who so long ago asthe 26th of January 
of last year was adjudicated an insolvent 
and so far as we kaow all his properties 
would vest either in the Official Assignee 
or in the Receivertwho would ba appoint- 
ed by the Court, It is said that he has 
npt disclosed his books and he has been 
refused the protection order. Nevertheless 
the object of sending a man to Jail for 
non-payment of debts if he is under’ an 
obligation to hand over all his assets to 
the Oourt of Insolvency does not appear 
to me’very convincing; still less does it 


appear to be consistent with principle 


æ 
6 
. 


that this should be done by one creditor 
while the assets are supposed to have been 
impounded on behalf ef all .creditors, 
There can be no doubt that the position 
in the circumstances of this case is very» 
difficult but speaking formyself I am not 
at all satisfied that the learned Judgein 
leaving these various complaints to be 
dealt with in -the Insolveney Jurisdiction, 
did not take a wise course. In the cirenm- 
stances I would refuse to interfere in 
this appeal. The appeal is dismisse 1 with 
costs. s 
- Mitter, J,—I agree. 

A. Appeal dismissed, 


aa amma . 


CALCUTTA HIGH COURT, 
Appzau From ORIGINAL Orvik No, 4 oF 1927, 
November 14, 1927. 

Present :—Justice Sir Charu Ohunder 
Ghose, Kr.,and Justice Sir P. L, Buck. 


and, Kr., 
NAHAR LAL SHAH-PARAMESSWAR 
DOYAL SHAH-—APPELLANTS 
VETSUS 
- BAIJ NATH SHAH GOBIND PRASAD 
KANHAIYA LAL AND OTHERS 
- — KHESYONDIINTS, 

Registration Act (XVI of 1908), s. 21—Mortgage-deed 
—Property not sufficiently | described—Validity of 
registration-—Kayemi’, meaning of. 

The word ‘kayemi' is always used in connection 
with the description of tenants’ rights in land and 
is never used in describing zemindari interesw [p. 839, 
oO hic’ réptsteation of a document relating to im- 
moveable property, the subject-matter of which has 
not been identitied at all for the purposes of regis- 
tration, sis invalid. [p. 860, col. 1] 

Where a mortgage-deed comprised properties 
gituated in Calcutta and an unidentifiable property in 
Arrah and the deed was registered at Arrah: 

Held, that the registration was invalid. |ibid.]] 

Appeal againstthe following decision o 
Mr. Justice Chotzner, in Suit No. 153 of 
1924, dated the 26th November, 1926. 

JUDGMENT. 

Chotzner, J.—The plaintiff firm sues 
for a declaration that the conveyance exe- 
cuted in their favour on the šth of De- 
camber, 1921, by the first five defendants 
gives them absolute right of ownership in 
tite premises NO. 107, vulmauaua duel, 
for a further declaration that the mort- 
gage executed on the 25th June, 1921, by 
these defendants in favour of the Firm 
Nahar Lal Shaha-Parmeshar Shaha who 
jointly are called defendant No. 6, is null 


ya 
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and void, for an order for delivery of the 
said mortgage-deed and for grant of vacant 
‘possession of a godown and stable in pre- 

Mises No. 187,. Durmahatta Street at pre- 
,sent-occupied by the 6th defendant. There 
“18 a-further claim for mesne profits at the 
~~ rate of Rs. 300 per month from the date of the 
;eonveyance. The suit is contested by the 

. 6th. defendantealone. In the written state- 
ment the defendants set forth the circum- 
stañces under which the usufructuary mort- 
gage was execuied and state that they 
were put in actual possession of the go- 

.down and stable by the first five defend- 
ants. They further plead that as the mem- 
bers of the plaintiff firm are related to 
the first five defendants, they believe that 
the alleged conveyance was executed with- 
out consideration and is acolourable trans- 
action. The following issues were framed: 

(1) Was the conveyance in favour of 
the plaintiff for valuable consideration? 
If so, what right, title or interest, if any, 
did the plaintiff purchase thereby? 

(2) Is the plaintiff firm's purchase sub- 
ject to the mortgage in favour of defend- 
ant No, 6? 

(3) Is there any property in Mauza 
Ekona, suchas is described in the schedule 
to the mortgage in favour of defendant 
No. 6? Had the defendants Nos. 1 to 6 
any tight to deal with it? ` 

(4) Is the mortgage in favour of defend- 
ant No. 6 valid and operative in law? 

(5) Is the plaintiff entitled to the de- 
claration asked for, viz, that he has;an 
absolute right of ownership in the entirety 
of premises No. 187, Durmahatta Street, 
free from any encumbrances? 

(6) What relief, if any, is the plaintifi 
entitled to? : 

The facts as they appear from the .plead- 
ings are practically undisputed and may. 
be conveniently summarised in a chronolo- 
gical order. 

e 27th April, 1921.— Defendant No. 6 re- 
covered a decree against the first five de- 
fendants for Rs. 7,50, A 

5th May, 1911.—They attached premises 

No. 187, Durmahatta Street. 

6th June, 1921.—The Court orders that 
if security for the decretal amount be 
deposited; the attachment will be with- 
drawn but security is not furnished. 

20th June, 1921.— Plaintif recovers®a 
decree against the first five defendants 

for Rs. 6,100, h 

Qiat June 1921—Firet five defendants 
purchase, premises .No. 187, Durmeahatta 


Street, from the Receiver for Rs. 14,0(0 of 


which Rs. 12,000 was paid down and.tha 
balance was to be paid within 14 days. 
The money is said to have been supplied 
by the 6th defendant. 4 

25th June, 1921. — They execute an usu- 
fructuary mortgege of the premisés No. 187, 
Durmahatta Street, and of. one cotta -of 
land in Ekona,village in the. District of 
Arrah in favour of the defendant No, 6. 
The deed is registered at Arrah. 

8th July, 1921—They mortgage their 
zemindary interest in this village to the 
plaintiff. f 

8th December, 1921.—Tney convey pres 
mises No. 187, Durmahatta, Street to the 
plaintiff by a registered deed. 

The plaintiff's case is that if the one 
cotta of land as described in the mort- 
gage-deed of 25th June is not in exist- 
ence the registration at Arrah of the 
deed which covers Oalcutta properties is 
invalid; secondly, even if the property is 
in existence, it must belong to the person 
who mortgages it and he must have 
mortgaged it as a substantial portion of 
the security and intended it tobe by the 
mortgage. Here it is said that there is 
no such property in- fact and. that the 
one cotta was included in the mortgage- 
deed merely for the purpose of giving 
the Registrar at Arrah jurisdiction to regis- 
ter the document there. 

The defence case is that the first five 
defendants had a proprietary interest in 
plot No. 332 which comprises the one cotia 
of land mortgaged and there is nothing 
in law to prevent then. from that one 
cotta. It is contended that the identity 
of that plot is completely made out and 
is supported by the fact that Mahabir 
a tenant paid rent tothe defendant No. 6 
for his share. 


The position in law appears to be that 
if the usufructuary mortgage of 25th June, 
1921, is good the plaintifi’s purchase is 
subject to it; if it is not good, the plaintiff 
takes free from all incumbrancee: 

Itis an undisputed fact that the first 
defendant Brijbeharihad a six aunas pro- 
prietary interest in Mauta Ekona which ccn- 
tains 361 acres. On partition he became the 
owner of Tauzi No. 11292 which includes a 
plot of upland homestead land bearing No, 
332, the area of which is 64 of an acre or 
roughly speaking 21 cottas. Mahabir and 
others have a half share therein as perma- 
nent tenants and pay Rs. 6 asrent for his 
half share as wells for some other ‘ands, 

Now the mortgage of 25th June speaks, 


of the Sscurity as being premises No. 187, 
Durmahatta Sireet, and the occupancy 
‘right “in. one cotta of Hkona, The word 
used in the document is “kayemi” which I 
understand it, means a premanent occu- 
“pancy “holdifig subject. to enhancement. 
Brijbehari, However, had no such occupancy 
tight; what hehad was a proprietary right, 
but this does not purport to deal within 
the mertgage. 
Now it is to be noticed that the boun- 
daries- of the one cotta are not very dis- 
‘similar from those.of the entire 21 cottas 
plot which as they relate tô different areas 
‘is plainly impossible. The defendant No. 6 
says and Mahabir supports him in saying 
that he sent his man to Mahabir and told 
him that he had become the usufructuary 
` mortgagee of the ‘one cotta whereupon 
Mahabir paid him 8 annas as two years’ 
rent, as though it can be believed that a 
firm residing in Calcutta would send a man 
all the way to Arrah to collect eight annas. 
In point of fact it appears from the 
evidence on the record that the plaintiff 
firm after taking the mortgage of the 
defendants’ zemindary interest in Ekona 
sued Mahabir in Oourt for his rent of Rs. 6 
and recovered a decree in 1924. 


As to the actual position of the plot, the 
evidences is of the vaguest character. Gagan 
Ohowbay was asked some questions about 
the position of this one cotta plot. 


. 87Q. Is it all one single place; there is 
not one single cotta separated from the 
reat? 

A. That is so. 

38 Q. Which of the 21 cottas do you 
claim as your cotta? 

A. Only 4 annas is recaived as rent from 
the tenants in respect of theone cotta. 

39 Q. You don’t claim any particular 
piece of land but you say that you havea 
right to receive 4 annas as rent? 

A. Yes, we are entitled to one cotta 
mentioned in the documentand 4 annas 
rent for that cotta. 

40. Q. Which cotta is it? 

. A. lisin the plot No. 332. 

41 Q. The plot No. 382 is 2U} coltas? 

A. The whole plot is mentioned in our 
document, portion of which is occupied. 

420. The mortgage saya plot No. 332 

sone cotta of land kayemi, where is that one 
cotta? It.is North, South, East or West? 

It is inside the whole plot? 

43 Q. You cannot say which cotta it is? 

A. Itistin the occupation of the tenants 
whg are in otcupation of whole plot. When 

a: a “e 
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we wish to get possessionof our cotta of 
land, then we shall try to find outour 1 colga. 

So evidently the positions of this one 
cotta has never been demarcated. He was 
asked regarding payment of rent by 
Mahabir. . P 

55 Q. Supposing Mahabir does not pay 
the 4 annas and you were to get a,decree 
against him and sell-the one cotfa of eland 
which cotta of the 20} cottas would you 
sel]? 

A. It would be the cotta inside 


the plot. 
560. Which one? : 


A. It is one cotta inside the plot. Ib, 


is customary in our part of the country to 
write in that way. : 

57Q. You are not certain which cotta 
it is? 

A. Inour part of thecountry such.sales 
are made, many such sales. 

58 Q . How would you recover possession ? 

A. Subsequently there must be partition, 

This evidence leaves no room for doubt 
that Brijbehari was mortgaging a right 
which he had not got in an unascertained 
plot of land. What then isthe position as 
regards registration? Can a mortgage 
covering Oalcutta properties and an unascer- 
tained plot of land in Arrah be validly 
registered at Arrah? The answer is plainly 
in the negative. I may refer to the Privy 
OCouncilcase of Harendra Lalv. Haridasi Debi 


(1), The facts there were that the property 


charged purported to be partly up-country 
properiy and partly Oalcutta property but 
as a fact the Calcutta property was non- 
existent property and, therefore, the mort- 
gage-deed which was registered in Calcutta 
was held to be invalid. At page 989, it is 
said: 

“Their Lordships hold that this parcel is 
in fact a‘fictitious entry, and represents 
no property thatthe mortgagor possessed 
orintended to mortgageor thatthe mortgagee 
intended to form part of his security. Such 
an entrg intentionally made use of by the 
patties for the purpose of obtaining registra- 
tion in a district where no part of the pro- 
perty actually charged and intended to be 
charged ia fact exists, is a fraud on the 
Registration Law, and no registration 
obtained by means thereof is valid. To 
hold otherwise would amount to siying 
that {he mortgages relating solely to land 
in other parts of the Presidency could be 

(1) 23 Ind. Cas. 637; 41 C 972; 411. A. 110; 19 ©. L. 
J. 484; 27M L. J. 180. (1914) M. W, N. 462; 16 M. L, 
T. 6; 18 O. W. N. 817; 16 Bom. L. R. 400; 12 A, 774; 
1 L. W. 1050 (P, C.). 
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validly registered by the Sub Registrar at 
Galeutta if the parties merely took the 
precaution tò alld as a last parcel, Govern- 
ment House, Calcutta, or any similar item”. 

In a later case of Bishwanath Prasad v. 
Chandra Narayan (2) their Lordships of 
the Judicial Committee referred to the 
passage which I have just quoted: and go 
on fo say at page 517*! 

- “In the Harendracase(1) the property was 
non-existent. Inthe present case, though 
the Kolhua mouzah existed, the mortgagor 
had no interest in it, and the parties to the 

e Mortgage never intended that it should 
form part of the security, The two cases 
stand on the same basis for the purposes of 
the Registration Act.” 

From this, therefore, it would appear that 
even if there is property existing in both 
places but one of them ia not intended to 
be charged soas to form part of the security 
the result is theasame as ilthat particular 
property were non-existent. The result 
here must, therefore, be that even if it be 
found that one coita is an ascertained plot 
situate within plot No. 332, the mortgagor 
had an occupancy right therein, it would 
still have to be found that he intended it 
to be charged so as to form part of the 
security of the mortgage. What are the 
facts here? The mortgage was for Rs. 10,000. 
The security was No. 187, Durmahatta 
Street, and this one cotta, The witness 
Ohowbay was asked:— 

97 Q. What do you consider No. 187 is 
worth? 

JA. It would come to about this figure 
Rs. 10/13,000. 


98 0. Somewhere about the mortgage- 
money? 
A. Yes. 


99 Q. So your margin is representation 
by the cotta? 
. We were forced to take the mortgage 
as they had no cash money at the time. 
100 Q. You simply wanted to secure 
your money? 
A. They came to us and requested us to 
take the one cotta. 
10L Q. What you got as security for 
your money is a house which you say, is 
worth Rs. 10/11,000? 
A. That isso and also same land 
Ekona. 
1020. What price do you put on that 
cotta in Ekona? 
A. About Ps. 20 
1403 Q. Thatis 80 years’ purchase? 
(2) 63 Ind. Oas. 770; 48 O. 509; 48 I. A. 127 (P. = 
*Page of 48 O.—[Hd.] 
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A. Ican't say; I have giverewhatIthisk . 
is the price of the land. e 

104 Q. You kaow that land is sold at 20 
years’ purchase? 

There is no such fixed rule. 

105 Q. I" suggest it is nêt worth moré 
than Rs. 5, 20 years’ purchase? | 

A. There ara case3 in which property 
worth Rs. 5, is sold for Rs. 2, and there 
may ba property worth Rs. 5, sold for Rs. 20. 

105. Q. I suggest that Rs. 5 is the outside 
price for this cotta of land? 

A. I cannot give a definite answer to. — 
this question, “It may be worth that. 

107 Q. Do you think that 1 cotta of.land . 
made your security any better? 

A, Oertainly, my security is increased to 


. Bome extent by it, 


108°Q. How much ? 

A. To the extent of the prica of the 
land, waatever it may be worth. 

109 Q. Rs. 5? 

A. I have said Rs. 20. 

110Q. Iam suggesting that that piece 
of land was simply written there to en- 
able you to get the deed registered in 
Arrah? 

A. I was not there at the time. 

When, therefore, Rs. 10,000 principal 
was secured by the mortgageof the Dur- 
mahatta property, it cannot be doubted 
that the inclusion of one cotta whether it 
was worth Rs. 5, or Rs. 20 was not by way 
of additional security but merely for the 
purposes of giving the Registrar ab Arrah 
jurisdiction to register the deed at that 
place, This was plainly to use the words 
of the Judicial Committee “a fraud upon 
Registration Law and no registration 
obtained by means thereof is valid.” The 
result as was pointed out in the case of 
Kedar Nath Das v. Jyanta Kumar Shome 
(3) to which I wasa party is that the re- 
gistration is futile and the result follows 
that there is no enforceable security under 
8.58 of the Transfer of Property Act and 
that the plaintiff is entitled to have 
possession free from all incumbrances. 
Reference is made by learned Oounsel for 
the defendant to the Privy Council case of: 
Hari Ramv. Sheodtiyal Mal (4) but the 
facts of that case are quite different and — 
in no way affect the decisions to which I 
have referred. I, therefore, answeralssues 
Nos. 2,3 and 4in the negative. As regarde 
the first i issue, the plaintiff has shown that 
the convayanca was for valuable considera- 

© 70 Ind, Cas. 58% 38 O. L. J. 355; A. I. R, 1924 


1. 348. 
@ 16L A. 19; ILA, 136; 5 Sar P, Of Jy 281 
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tion ahd tiat has not been seriously chal- 
lenged by the defence. 

The result is thatthe suit will be decreed 
with costs on séale No. 2and the declarations 
Bought for will be granted. Defendants 
No. 6 will surrender the deed of mortgage 
and give vacant possession of the godown 
and stable mentioned in the plaint. The 
Assistant Referee will take an account 
showing what mesne profits are payable 
by defendant No. 6 to the plaintiff from 8th 
December, 1921, to date of possession. The 
plaintiff will get the costs of the commission. 

Messrs. Langford James, S. C. Bose 
and J. N. Mazumdar, for the Appellants. 

Messrs. N. N. Sircar and P. N. Chatterjee, 
for the Respondents. 

JUDGMENT. , 

©. © Ghose, J.—This appeal must be 
dismissed and for the following reasons:— 
The appeal arises out of an action brought 
by the plaintiff firm for a declaration that 
a certain Indenture of conveyance executed 
in their favour on the 8th December, 1921, 
by the first five defendants gives them an 
absolute right of ownership in the entirety 
of premises No. 187; Durmahatta Street, free 
from encumbrances and for a further decla- 
ration that a certain mortgage executed on 
the 25th June, 1921, by the said defendants 
in favour of the Firm of Nohar Lal Shah- 
Parmesswar Doyal Sbah who hereinafter 
called the defendant No. 6 is null and void 
and for an order for cancellation thereof 
and for delivery of thesaid mortgage deed 
and of vacant possession of a certain godown 
and stable in premises No, 187, Durmahatta 
Street, at present occupied by the 6th de- 
fendant. There is a further claim for mesne 
profits at the rate of Rs. 300 per month 
from the date of conveyance. 

The first five defendants did not appear to 
contest the suit; but the suit was resisted by 
the 6th defendant alone. Mr, Justice 
Chotzner before whom the suit came on for 
trial found, on the facts as disclosed in the 
evidence in this case, that the plaintiff was 
entitled to succeed and he accordingly 
made the declarations asked for. The plaint- 


. iff's case was that if the onecotia of land 


as described in the morigage-decd of the 
25th June, 1921, was not in existence and 
could not be identified, registration at 
Arrah of the deed which included the 
Oalcutta property referred to above was 
invalid.” 5 

In the wrillen statement which was filed, 
the contentions put forward were, first, that 
the mortgage of the 25th June, 1921, was 
not null and void and, secondly, that the 

> *e 


plaintif could not question the validity of 
the registration of the mortgage inasntuch 
asthe properties which were the subject of 
the mortgage wereasa matter of fact in 
existence and they had. been sufficiently 
described for the purpose of registration. 
The plaintiff firm’s contention, on the other 
hand, was, as indicated above, that there 
could not have beef any registration * what- 
soever of the document of the 25th June, 
1921, inasmuch as the property, namely, one 
cotta of land in village Ekong in the 
District of Arrah referred to in the docu- 
ment did not exist and even if it did exist, 
the description thereof was insuflicient 
within the meaning ofs. 21 ọf the Indian 
Registration Act. 

On appeal before us, the only point that 
has been urged by Mr. Langford James 
on behalf of the appellant is that the learn- 
ed Judge was wrong in coming to the 
conclusion that the property, namely, the 
said one cotta of land described as above, 
did not exist and further that the plaintiff 
firm could not possibly challenge the vali- 
dity of registration of the document on the 
ground of non-description or insufficient 
description of thesaid property. 

Now, it appears to me on the evidence in 
this case that what was sought to be mort- 
gaged by the document of the 25th June, 
1921, was, firstly, the premise No, 187, 
Darmahatta Street, Calcutta, the boundaries 
whereof were set out in the document itself 
and, in the second place, one cotia of land 
described in the document as follows:— 
“In Mauza [kona Perganah Arrah, District 
Shahabad, Towzi No. 11292, Khewat Ne 2, 
Thana No.17, Khata 132, Khasra No. 332 
land one cotta kayemi,” whereof the boun- 
daries were set out as follows: —"Norih 
Hirdeya” Rai, South Chhakun Rai, East 
Padam Rai, West Decki Raj.” Now, apart 
from the question of boundaries of this one 
cotta of land, there cannot be much doubt 
that what was sought to be mortgaged was 
a permanent occupancy right in one cotta 
of land within such boundaries. That that 
was so is abundantly clear from theuse of 
the word ‘‘kayemi.” The word kayemi is 
never used, as far as I know, in describing 
zemindari interest in land ty any person. 
The word is always used in connection with 
the description of tenants’ rights in land 
and,asstated above, it means a permanent 
cccupancy holding. Therefore, what was 
sought tobe mortgaged was merely the 
tenants’ permanent interest in one cotta of 
land. ltisfurther clearon the evidence in 
this case that the mortgagors had no tenants’ 
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interest in one cotta of land in Mauza- 
Ekona. This in itself would be sufficient 
to demonstrate the invalidity of the registra- 
tion of the deed. Moreover, the description 
given of the said one cotta of land is inace 
curate. in every particular. .The descrip- 
tion of boundaries that is given in the 
document is really the description of 
the entire plot 332 consisting of no less 
than 21 cottas and it isnot and cannot be 
the description of any one cotta of land in 
the said plot. Therefore, apart from what 
can be deduced from the use of the word 
‘kayemt', it is clear that the subject-matter 
of the mortgage has not been identified at 
all for the purposes of registration within 


, the meaning of s. 21 of the Indian Registra- 


tion Act. What is the result then? The 
result is, as has been laid down in the 
section itself and in a series of cases on that 
section that there could not have been a 
validregistration ofadocumentofthisnature 
within the meaningof s. 2lof the Registra- 
tion Act. If it has been registered, the fact of 
the registration, in the circumstances of this 
case, confersno validity whatsoever. There- 
fore, it follows that no rights whatsoever 
had accrued to the mortgagors by reason of 
the execution of the mortgage of the 
25th June, 1921, and the invalid registration 
thereof. It follows,therefore, that the plaint- 
iff firm are entitled to ask forthe declaration 
which they have prayed for in their plaint. 
It was argued, however, that there was no 
difficulty whatsoever by reason of the in- 
sufficient description of the one cotta of 
land in the document of the 25th June, 1921, 
becatise the transaction in substance was a 
mortgage of a 1/2[ share in the land com- 
prised in plot No. 332 and that whatever un- 
certainty there was in the description could 
be removed or cured by reason of partition 
proceedings being instituted by the mort- 
gagee after he had obtained the mortgage- 
decree on the mortgage. To that the answer 
is, first, that 1/21 share of interest in land 
comprised in plot No. 332 is not thesubject- 
matter of the mortgage of the 25th June, 
1921, and, therefore, no useful purpose can 
be served by founding an argument on 
facts which are not the facts in issue in 
this case. Secondly, the argument neglects 
altogether the considerations which 
from the use ofthe word ‘kayem?’ to which 
reference has already been made, Thero- 
fore, the answer is two-fold and they are as 
set out above and these answers, it seems 
to me, are absolutely fatal to any contention 
that mgy be raised “on behalf of the appel- 
lant, The result, therefore, is that there 
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are no merits whatsoever in this appeal and 
it must be dismissed with gosts. oi 
Buckland, J.—I agree. ©. = 
A. ' Appeal dismissed., 


CALCUTTA HIGH COURT. 
FULL BENCH ~ 
RErERENCE IN APPEAL FROM ORIGINAL 
OxpnaNo. 34 oF 1928. 
September 12, 1928. 
Present:—Sir George Olaus Rankin, KT., 
Chief Justice, Justice Sir Oharu Chunder 
Ghose, Kr., Justice Sir Zahid 
Suhrawardy, Kr., Mr. Justice B B. Ghose, 
and Mr. Justice Mukerji. 
SARAT CHANDRA PAL—APPELLANT 
versus 


BARLOW & CO.—RgsPonpENTS. | 
“ Presidency Towns Insolvency Act (III of 1909), 
s 18—Power of High Court to stay insolvency pro- 


ceedings in District Courts. 
Under s. 18 of the Presidency Towns Insolvency 


Act a Judge of the High Court sitting in insolvency 
has no power to stay proceedings pending in re- 
spect of the same debtor ina Distriet Court under 
the Provincial Insolvency Act. [p. 864, col. 2.) 

. In re Naginlal Maganlal J aichand (2), approved. 


Reference in appeal against an order 
of Mr. Justice Costello, dated the 12th 
March, 1928. 

ORDER OF REFERENCE TOA 

FULL BENCH 

Rankin, ©. J—lIn this case, an order 
of adjudication was made against one Sarat 
Chunder Pal on the Original Side of this 
Court on the 29th of November last year. 
It appears that prior to this on the 2th 
October, 1927, the debtor presented his 
own petition for adjudication in the 
District Court of ‘Hooghly. The learned: 
Judge on the Original Side has made an 
order that the proceedings in the District 
Court of Hooghly should be stayed. He did 
this on the strength ofs. 18 of the Presi- 
dency Towns Insolvency Act,and, in holding 
that he had power so to do, the learned 
Judge while expressing a doubt as to its 
correctness followed the decision in an 
unreported case in this Court. (Appeal 
from Original Order No. 67 of 1925 Ram 
Sankar Roy v. Harsookdas Chogmull), 
In that case, Mr. Justice Buckland in the 
first instance and Mr. Justice Gredves and 
Mr. Justice Cuming, on appeal held that 
there was power under s. 18 of the Act to 


` stay the proceedings ‘in Insolvency in a 


” 
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District Court. The same matter had been 
considered i in a previous case in Bombay in 
In re Manéckchand Virchand Patni (1). It 
was afterwards ‘considered further inthe 
case of In re Naginlal Maganlal Jaichand 
(2) where Mr. Justice Taraporewala took 
the view thats. 18 of the Act did not extend 
to Insolvency proceedings in the District 
Oourts. The matter is one of no little 
importance and, as it appears to me upon 
the whole that the opinion of Mr. Justice 
Taraporewala has the greater reason, lam 
of opinion that weought not to follow the 
judgment in the unreported case of this 
Oourt.already referred to 
this matter toa Full Bench inorder that it 
may be decided: ‘Whether under s, 18 of 
the Presidency Towns Insolvency Act a 
Judge of this Court sitting in Insolvency 
has power to stay proceedings pending 
in respect of the same debtor in a District 
Oourt.” 

Page, J.—I agree. 

Messra. S. C. Bose and “Brojindra Nath 
Ghose, for the Appellant. . 

Messrs. S. N. Banerjee and K. P, Khaitan, 
` for the Respondents. 


JUDGMENT OF THE FULL 
BENCH. 


Rankin, `O, J. —I have had the 
advantage of reading the judgment about 
to be delivered by O. O. Ghose, J. I agree 
with that judgment. lam of opinion that 
there is enough in the language ofs. 18 of 
the Presidency Towns Insolvency Act and 
in the context of that section to show that 
it is addressed to the question vf compelling 
persons with claims against the insolvent 
to prosecute their claims in the insolvency 
jurisdiction where this is the proper 
course and that the section is not address- 
edto the question of competing jurisdic- 
tions in insolvency. 

C. C. Ghose, J.—In this matter the 
question that has been referred to the 
Full Bench is as follows :—‘Whether, under 
8.18 ofthe Presidency Towns Insolvency 
Act, a Judge of this Oourt sitting in 
Insolvency has power to stay proceedings 
pending in respect of n same debtor in a 
District Court’. 

The facts involved are as follows :—The 
appellant, Sarat Chandra Pal, who is the 
debtor and who carried on business in 
Calcutta, made an application on the 29th 


(1) 75 Ind: Oas. 61; 47:B. 275; 24 Bom. L. R. 879; 
A.L R? 1922 Bom. 390, 

(2) 91 Ind. Cas. 160; 49 B.4488; 27 Bom. L. R. 1207; 
A L R. 1925 Bom, 5 543, 
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October, 1927, to the District Judge of ° 
Hooghly to be adjudicated an insolvent, 
That application was made under the 
provisions of the Provincial Insolvency 
Act. On the application being nfade, the 


jearned District Judge of Hooghly made | 


an order for the appointment of an interim 
Receiver. THe District Judge further 
directed that notices should be sent to the 
debtor’s creditors and fixed “the 5th 
November, 1927, for the hearing of the peti- 
tion, This date was afterwards altered and 
ultimately the hearing was fixed for the z6th 
November, 1927. The respondenfs, Messrs. 
Barlow and Oo., who are creditors of the 


debtor appeared before the District Judge 


on the 26th November, 1927, and 
applied for and obtained time to oppose 
the debtor’s application. On the 29th 
November, 1927, they made an application 
to this Court in its Insolvency Jurisdiction 
against the debtor and obtained an order 
of adjudication. It appears that the debtor 
was indebted to the extent of about 
Rs. 76,000 to various creditors and that the 
debt due to the respondents alone amount- 
ed to something like Rs. 39,000 and further 
that almost all the creditors .were residents 
of Calcutta. 

The insolvent was served on the 9th 
December, 1927, with an office copy of the 
order of adjudication made by this Court 
bearing date the 29th November, 1927, 
The respondents, it appears, made an 


-application to the District J udge of Hoogh- 


ly for stay of the insolvency proceedings . 


in the Hooghly Court and of the sale by 


the interim Receiver which the District 
.Judge had ordered already; but the learned 


District Jadge refused the application, and 


.the sale by the interim Receiver took place 


on 3rd December, 1927. On the 6th Decem- 


, ber, 1927, the Registrar in Insolvency of 


this Oourt made an order upon the debtor 
that heshouldappearand produce his books 
of account before him on the 13th Decem- 
ber, 1927. The respondents thereafter 
obtained a Rule from the learned Judge 
exercising the Insolvency Jurisdiction of 
this Court calling on the insolvent to show 
cause why the insolvency proceedings in 
the District Court of Hooghly should not 


-be stayed, This Rule came on for hearing 


before my learned brother Mr. Justice 
Costello who, by his order dated the 12th 
Mareh, 1928, directed that all further 
proceedings in the Oourt of the District 
Judge of Hooghly in the Insolvency case 
pending. before him, being Insolvency 


“Case No, 79 of 1927, be. stayed until the 


6 


862 


further orders of this Court. Against this 
order the insolvent preferred an appeal to 
this Court being Appeal No. 34 of 1928 
anddt is on the hearing of the said appeal 
before the learned Chief Justice and Mr. 
Justice Page that the present Refereace to 
a Fall Bench has been made. . 
Itappears that the present respondents 
referred anappealto this Gourt on its Appel- 
late Side against the order of the District 
Judgetrefusing to make*an order for stay 
of the proceedings under s. 36 of the Pro- 
vincial Insolvency Act. That appeal was 
disposed of by a Division Bench of this 
Court on the 13th August, 1928, this Court 


holding that the order of the District Judge ` 


referred to above should be set aside and 
that all proceedings in the Hooghly Oourt 
in the matter of the insolvency of the debtor 
should be stayed. 

Now, the question whether under s. 18 of 
tha Presidency Towas Iasolvency Act, a 
Judgeof this Court sitting in Insolvency has 
power tostay proceedings pending in respect 
of the same debtor ina District Court came 
up for consideration before my learned 


-brother Mr, Justice Buckland in May, 1925, 


in the matter ofone Basti Kinkar Banerji, 


Mr. Justice Buckland stayed the proceed- ` 


ings in the District Court. 

It may ba desirable at this stage to set 
out the material sections in the Presidency 
Towns Insolvency Act. 


Section 17 runs as follows:— 
“On the making of an order of adjudica- 
tion the property of the insolvent, wherever 


‘situate, shall vest in the Official Assignee 


and shall become divisible among his 
creditors, and thereafter, except as directed 
by this Act, no creditor to whom the in- 
solvent is indebted in respect of any debt 


proveablein insolvency shall, during the - 


pendency of the insolvency praceedings, 
have anyremedy against the property of 
the insolvent, in respect of the debt or shall 
commence any suit or other legal proceed- 
‘ing except with the leave of the Oourt and 
on such terms as the Court may impose: 
Provided thatthis section shall notaffect the 
power ofany secured creditor to realise or 
otherwise deal with his security in the same 
manner as he would have been entitled to 
yealise or deal with it if this section had not 
been passed”. 


Section 18 runs as follows:— z 

“(1; The Court may, at any time after the 
making of an order of adjudication, stay 
Any suit or. other proceeding pending 
against the insolvent before any Judge or 
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Judges of the Court or in any other Court 


subject to the superintendence of the Court. 


(2). An order made unaersub-s.41) qray be. 


served by sending a copy theredf, under the 
seal of the Court, by post to the address for 
serviceof the plaintifforother party prosecut- 
ing such suit or proceeding, and notice of 
such order shall be sent to the Court before 
which the suit or proceeding is pending. (3) 
Any Oourtin which proceedings are pénding 
against a debtor may, on proof that an order 
of adjudication has been made against him 
under this Act, either stay the proceedings 
or allow them to continue on such terms as 
it may think’ just.” ; 

Section 22 rung as follows:— f 

“Where it is proved tothe satisfaction of 


the Court that insolvency proceedings are . 


pending in any other British Court 
whether within or without British India 
against’the same debtor and that the pro- 
perty of the debtor can be more convenient- 
ly distributed by such other Court, the 
Oourt may annulthe adjudication or may 
stay all proceedings thereon”. 

Mr. Justice Buckland in his judgment in 
the case of Sasti Kinkar Banerji observed 
as follows:—‘Section 18 has been specifical- 
ly referred to, but I am by no means certain 
that the applicant need necessarily be con- 
fined to that section, for s, 90 provides that 
in proceedings under this Act the Court 
shall have the like powers and follow the 
like procedure asit has and followsin the 
exercise of its ordinary original civil juris- 
diction. Further, the Court which I am 
asked to deal with is as between this Court 
and the Coust over which unquestionably 
this. Court exercises superintendence and 
which is subordinate to this Court. The 
position, therefore, is not the same as that 
where the Oourt in which it is desired to 
stay procesdings isindependentofthis Court, 
In such a case it might possibly be open to 
the party desiring the stay to apply for 
an injunction asin the case of suits but 
that isnot a matter I need pursue”. 

Mr. Justics Buckland then referred to the 
decision in the Bombay High Court in Re 
Maneckchand Virchand Patni (l)and observed 
that in hisopinion this Court in Insolvency 
has power to stay insolvency proceedings 
pendingin another ahd subordinate Oourt, 
On the construction of the section itself Mr. 
Justice Buckland was of opinion that the 
words “other proceeding” should not be held 
ejusdem generis or analogous to a suit. 

* There was an appeal against the order of 
Mr. Justice Buckland and the same waa 


heard by my learned brothers Mr, Justice 
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Greaves and Mr, Justica Cuming in 
August, 1925. It appeared from the facts 
that theinsodvent Sasti Kinkar Bane: ji was 
adjudicated a8 sugeh by the District Judge 
of Birbhum on the 6th August, 1924, at the 
instance of a creditor. In March, 1925, the 
same debtor was adjudicated an insolvent 
by this Cqurt at the instance of another 
creditor. Mr. Justice Greaves agreed with 
Mr. Justice Buckland that the Birbhum 
Court was subject to the superintendence 
of this Oourt and that being so, the only 
question for consideration was whether the 
insolvency proceedings at Birbhum fell 
within the words “other proceeding” in 
8. 18. He held, not withcut hesitation, 
that the construction put by Mr. Justice 
Buckland was right, Mr. Justice Cuming 
agreed with Mr. Justice Greaves. 


The matter raised in the present Refer- 
ence was further consideredsby the Bombay 
High Oourt in thecaseofIn ReNaginlal Ma- 
gan Lal Jaichand(2). It was held therein by 
Mr. Justice Taraporewalathats. 18 ofthe Pre- 
sidency Towns Insolvency Act did not empo- 


` wertheHigh Oourt inits Insolvency Jurisdic- 


tion to stay ins >lvency proceedings in respect 


ofthesamedebtor pendingin a District Court. 


the wording of that section being consistent 
only with the construction that “Insolvency 
proceedings,” are not included therein. 


In my view, the j udgment of the Bombay 
HighOourt in Re Nagainlal Maganlal Jar- 
chand (2) is clearly right and the judgment of 


“Mr. Justice Greaves and Mr. Justice Cuming 


in the unreported case in Appeal fgom Origi- 
nal Order No. 67 of 1925 (Ram Sankar Roy v. 
Harsookdos Chogmull) should be overrul- 
ed. Iam ofopinion that the Legislature in 
s. 18 of the Presidency Towns Insolvency Act 
had not in view the question of stay by this 
Court of insolvency proceedings pending in 
a District Court, inasmuch as other machin- 
ery had been provided therefor. 


Before I proceed to deal with the sections 
in the Presidency Towns Insolvency Act, I 
desire to refer to two sections in the Provin- 
cial Insolvency Act. “Section 29 of the 
Provincial Insolvency Act runs as follows: 
“Any Oourt in whicha suitor other pro- 
ceeding is pending against a debtor shall, 
on proof that an order of adjudication has 
been made against him under this Act, 
either stay the proceeding, or allew itto 
continue onsuch terms as such Court may 
impose”, "(Compare this with sub-s. 3 of 
& 18 of the Presidenojye Towns Insole 
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vency Act). 3 
and it is as follows: “If, in any case in 
which an order of adjudication has been 
made, it shall be proved to the Oourt by 
which such order was made that insolvency 
proceedings are pending in anotber Court 
ag&inst thesamedebtor, and that the properly 
of the debtor can*be more conveniently disiri- 
buted by such other Court, the Court may 
annul the adjudication or stay all proceed- 
ings thereon.” If afi ‘application for sthy is 
refused, there is provision for an appeal toe 
the High Court under s,76 of the Act, 


Section 29 of the Provincial Insolvency 
Act follows s. 28 of that Act which 
deals with the question of the effect of an 
order of adjudication. Under s. 28, on 
the making of an order of adjudication, the 
whole of the property of the insolvent vests 
in the Court or ina Receiver and becomes 
divisible among the creditors and thereaf- 
ter no creditor of the insolvent can have, 
during the pendency of the insolvency 
proceedings any remedy against the 
property of the insolvent in respect 
of the debt or commence any suit or 
other legal proceeding except with the 
leave of the Court and on such terms as the 
Court may impose, the Court referred to 
being the District Court acting under the 
Provincial Insolvency Act. Section 29 is 
ancillary to s. 28 and it is provided 
thereby that any Court in whicha suitor 
other proceeding is pending should, on proof 
that an order of adjudication has been made 
under the Provincial Insolvency Act, either 
stay the proceeding or allowit tocontinue on 
such terms asthe Court may think fit. Jt 
is clear from the words used in s. 29 that 
the “other proceeding” referred to therein 
is and must bea proceeding inthe nature 
of a suit or a proceeding in a suit itself. 
Under s, 36, the District Oourt, when 
an order of adjudication has been made 
under the Provincial Insolvency Act, may, 
in cases where it is made clear that insol- 
vency proceedings are pending in another 
Court against the same debtor and that the 
property of the debtorcan be more conven- 
iently distributed by such other Oourt, 
annul the adjudication or stay all proceed- 
ings thereon, 


Section 36 of the Provincial Insolvency 
Act hag its counterpart in s. 22 of the 
Presidency Towns Insolvency Act and the 
like powers are given to the “Courts” refer- 
red to in s. 8 of the Presidency Towns 
Insolvency Act. Section 18 ofthe Presidency 


So 
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Insolvency Aci follows 
17 where the question of the effect of an 
order of adjudication under the Presidency 
Towns Insolvency Act is dealt with. It is 
provided therin that, on the making of an 
order Of adjudication, the property of the 
insolvent wherever situate shall vest in the 
Official Assignee and shall become divisible 
among his creditors and that thereafter, 
except as directed by the Act, no creditor to 
whorh the ifsolvent is indebted in respect of 
any debt proveable in insolvency shall, 
during the pendency of the insolvency 
proceedings, have any remedy against 
the property of the insolvent in respect 

eof the debt or shall commence any 
suit or other legal proceeding except 
with the leave of the Court and on such 
terms aa the Court may impose, Then there 
follows the proviso quoted above and 
which. again is in the same terms as 
sub-s. (6) of s. 28 of the Provincial 
Insolvency Act. Section 17 of the Presi- 
dency Towns Insolvency Act is in fact very 
similar to s. of the Provincial 
Insolvency Act. Section 18 of the Presi- 
dency Towns Insolvency Act is ancillary to 
s, 17 and, in order to carry out what 
has already been indicated in 8. 1/ i. e., 
to ensure the. proper administration and 
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distribution of the insolvent’s estate among 


the creditors, power is given by s. 18, 
sub-cl. (1)to this Court in its insolvency 
jurisdiction to stay any suit or other proceed- 
ings pending against the insolvent before 
any Judge or Judges of the Court or in any 
other Court subject to the superintendence 
of the Court. 


Oonstruing, therefore, s. 18 of the 
Presidency Towns Insolvency. Act, in the 
light of what has immediately gone before, 
I think the wording is more consistent 
with the interpretation that ‘insolvency 
proceedings’ are not included under that 
section and further that the expression “other 
proceedings" can only refer to proceedings 
in the nature of suits, execution or other 
legal process. I base my decision on the 
section itself and not onany such considera- 
tion as was referred to in the course of the 
argument before us, namely, that an insol- 
vency proceeding initiated on the debtor's 


“< application for being adjudicated an insol- 


vent can hardly be described as a proceed~ 


ing against the insolvent, . 


I agree with the view taken by Mr. Jus- 
tics Taraporewala as regards, the meaning 
ofthe expression “other proceeding” and 
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the superintendence of the Oourt”, and I 
have very little to add thereto.» e 


I would, therefore, answer the Refer- 
ence to the Fall Bench by* saying that, 
under s, 18 of the Presidency Towns 
Insolvency Act, a Judge of this Oort sitte 
ing in Insolvency has no power to stay 
proceedings, pending in respect of the 
same debtor in a District Court under the 
Provincial Insolvency Act. 


Suhrawardy, J.—I agree. 


B. B. Ghose, J.—Iagree. In my 
opinion s. 18 of the Presidency Towns 
Insolvency Act refers only to a suit or 
other proceeding for enforcing a claim 
against the insolvent which may be adequa- 
tely dealt with under the provisions of that 
Act, and not to proceedings’ under the Pro- 
vincial Insolvency Act. 


. Mukerji, J.—I would give the same 
answer to the question and my reasons are 
practically the same as -my learned 
brother ©. 0O, Ghose, J. has given in his 
judgment. 


ORDER. 


Rankin, ©. J.—The. order made by 
the Oourt will be that the appeal will be 
allowed and the order made by Oostello, J., 
be set aside, This appealis by the insol-. 
vent and his: real object has been held ` 
to be unjustified by a Division Bench of 
the Appellate Side. In these. circumstances 
I think it will meet the case to set aside the 
eg Costello, J., without any costs inany 

ourt. : 


A. Reference answered. 


‘Procedure Oode, does not cover such a 
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MADRAS HIGH COURT. 
.. ARPBAL Surt No, 129 or 1923. 
° - January 27, 1928. 
Present;—Mr. Justice Ramesam and 
e Mr. Justice Reilly. 
-RAMASWAMY PILLAI anD 
; < eOTHERS—PLAINTIFFS—ĄPPELLANTS 
: Aak, versus 
, MARIMUTHU GOUNDAN ano 
ANOTHER —DsFEN DANTS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O.II, r.6, 
I, r, 8—Misjoinder of parties and causes of 
action—Suit to enforce mortgage against grandsons of 
mortgagor—Denial by defendants of title of mortgagor 
—Claim of self-acquisition—Paramount title, plea of, 
whether thereby raised—Issues raising question of, 
paramount title by consent cf parties—Striking off 
issues at late stage, permissibility of—Hindu Law— 
Joint family—No nucleus found or proved—Burden 
of proof of self-acquisition. 

In a mortgage suit the title of a third party 
paramount to that ofthe mortgagor and mortgages 
‘cannot be inquired into, and whether the plaintiff 
joins the two causes of action against the same 
defendant, or the defendant raises the other title as 
a defendant, if it appears to the Court that they 
cannot be conveniently tried or disposed of together, 
the Court may order separate trials or make such 
‘other order as may be expedient. |p. 867, col. 1.] 


; Misjoinders, even of causes of action, not ex- 
‘plicitly forbidden, do not, in themselves, affect the 
jurisdiction of the Court, and, though Courts should 
guard against them carefu:ly, whena misjoinder is 
not noticed until a late stage, it should not then be 
corrected even by the Judge at his own instance by 
striking out issues if that cannot be done without 
unfairness or prejudice to one of the parties. In 


_ ‘Buch circumstances if the complication of the suit 


is found to be really embarassing, the Judge should 
separate the issues or groups of issues and try them 
“separately under r. 6, O. LI, Civil Procedure Code. [p. 
‘870, col. 2.) 

Where no nucleus is admitted or proved, the 
‘burden of proofis upon the partie who assert that 
.the property is not self-acquired but joint family pro- 
perty.. |p. 871, col. 2.] 

In a suit to enforce a mortgage against the 
grandsons of the deceased mortgagor, on the footing 
that they.were, as members of a joint family, bound by 
the mortgage, the defendants denied the title of the 
mortgagor and claimed the properties as the self- 
acquisitions of their father in which the mortgagor 
(grandfather) had no interest : 

Held, that it was not so much an instance of a 
defendant in a mortgage suit setting up a par- 
‘amount title as ofa defendant denying the capacity 
or character in which heis sued asany defendant 
in any suit is entitled to do. |p. 870, col. 1.) 


“ Per Reilly, J.—If a défendant in a mortgage suit 
who is on the record properly in one capacity, is 
allowed in an entirely different capacity to set up 
a paramount title, that will widen the scope of 
the suit and bring in questions foreign toa mort- 
‘gage suit as effectively as ifa third party came in 
and ‘set up a paramount title. The accident that 
the two capacities reside in one person will not 
simplify the procesdings or essentially alter the 
position. eIn assuming thesecond capacity and set- 
ting up the allegad paramount title the defendant 
becomes in effecta third party. Rule 3, O.I, Civil 
case, as the 
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plaintiff's contest on the two causes of action’ woutd s 
not really be against the same defendants within the 
meaning of that rule. [p. 869, col. 1.] 


Appeal suit filed from a decree of theSub- 
Judge, Coimbatore, in Original Suit No. 17 
of 1920. . $ 
“ Messrs C. V. Anantha Krishna Iyer and ° 
S. Varadachawi, for the Appellants. 

Mr. T. M. Krishnaswamy Ayyar, for the 
Respondents, °? 

JUDGMENT. 

Ramesam, J.—This appeal arises out 

a suit filed on a mortgage bond (Ex. A), 


. dated 6th April, 1907, executed sby Mnthu- 


swamy Goundan, grandfather of the two 
defendants. The mortgagor died on Bt 
September, 1915 His son, Kandaswami 


Goundan, the father of the bwo defendants, 
died in 19:7 or 1918. The suit was filed on” 
6th February, 1920. The plaint alleged 
that the mortgage debt was taken for the 
purposes of the -defendants’ family, for 
paying antecedent debts and meeting 
necessary expenses of the family, and that 
the defendants are the undivided grand- 
sons of the mortgagor. The defendants 
denied these allegations, They alleged 
that the mortgagor had no right tothe suit 
properties, that they neverformed part ofthe 
joint family properties of the mortgagor or 
his son and they also denied that the mort- 

. gagor was manager of the family at the 
time of the mortgage. They pleaded that 
the property belonged solely and exclusively 
to Marimuthu Goundan, father of the 
mortgagor and grandfather of the defend- 
ants, that the mortgagor never lived jointly 
with his father andthe properties were 
bequeathed in favour of the defepdanis by 
Marimuthu Goundan bya registered Will 
dated lst August, 1907. The plaintiff 
anticipated these allegations in para. 5 of 
the plajnt and alleged that the Will was 
a collusive document brought about for the 
purpose of defrauding him. Both sides 
filed draft issues One of the issues in each 
of the drafts was: = 

“Are the suit properties the self-acquisi- 
tion of the defendants’ great-grandfather 
and had the mortgagor no right or title to 
mortgage the plaint properties"? 

The issues, as finally settled by the Court, 


. also raised such an issue (issue No. 2), 


This was on 16th March, 1920. In April, 
1921, defendant No, 1 attained majority and 
filed another written statement repeating 
the old pleas. On 18th July, 1922, the 
Subordinate Judge passed anorder strik- 


- ing off issues Nos. 2, 5 and 6 on the ground 


that they raise the question of paramiount 
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title and that such. a title cannot be gone 
intoin a mortgage suit. The remaining 
issues were trieg anda decree was given 
_ ain favour of the plaintiff allowing an 
e interest of 20 percent. from the date of 
default, i.e, 5th February, 1908, on the 

. aggregate sum then due. 

The main appeal was filed by the plaint- 
iff. He ‘claims 18 per, cent. compound 
interest. The document itself provided 
24 per cent. compound interest from the 
date of default, but the plaintiff-appellant is 
content with 18 per cent. compound interest. 
The respondents defendants have filed a 
fnemo. of objections. In this they contend 
that the Court below erred in striking out 
issues Nos. 2,6 and 6 and now wish the 

* issues to be tried. It will be convenient to 
take this point first. The rule, that in a 
mortgage suit the title of a third party 
paramount to that cf the mortgagor and 
mortgagee cannot be enquired into, is now 
well established See Jaggeswar Dutt v. 
Bhuban Mohan Mitra (l). In that case, 
the plaintiff had so framed the plaint as to 
implead persons who claimed a paramount 
title. Allthe contesting defendants in that 
case raised the objection that the suit was 
bad for misjoinder of parties and of causes 
of action. The Subordinate Judge dis- 
allowed the objection. There was an ap- 
peal by thedefendants who repeated the 
objection that the suit as framed was 
multifarious. Mukerjee, J., exhaustively 
reviewed all the authorities on this matter. 
He referred to the decision in N:lakant 
Banerji v. Suresh Chandra Mullick (2) a@ 
decision, of the Judicial Committee. He 
pointed out that their Lordships observed 
that ‘if the defendants, who alltged para- 
mounttitlesinthemeelveshad beenallowedto 
remain as parties, the suif would have been 
multifarious and confused in the highest 
degree if it had goneon in that shape.” 

He distinguished the decision Hare 
Krishna Bhowmik v. Robert Watson & Co, 
(3)on the ground thas in tbat casetheie was 
no objection to the trial of the third party's 
title inthe Court below and that objection 
was taken for the first time on appeal and 
was properly disallowed. Hethen referred 
tothe English and Amercian authorities, 

At page 439* he said: “It is hardly neces- 
sary for the present purposes to investi- 
gate whether this rule has any and, ib any, 
what exceptions” 


0 33 O. 425; 30. L. J. 205. 
(2) 12 O. 414; 12 I. A. 171; 9 Ind. Jur. 439; 4-Sar. P. 


0. J. 685, 
: (8) 8%. W. N. 365. * 
“age of 94 O--[Ed.] 
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Hethen held that the case before. him 
fell within the scope of the ordinary} rule, 
He allowed the appeal and after expung- 
ing the third party from the suit modified 
the decree. In Joti Prasad v. Aziz -Khan 
(4) this decisjon was followed Ine that 
case also the third parties claiming the 
paramount title were parties other . than 
the mortgagor or his representatives, but 
their title was pleaded by the defendants 
and the objection to its investigation was 
raised by the plaintiffs. In Rudhadha 
Kunwar v. Reoti Singh (5) the Privy 
Council observed at page 491*. 

“They made, as parties to that suit, not 
merely the people who claimed under the 
mortgagors butalso certain people who had 
set up adverse claims to the mortgaged 
property, among whom the appellant was 
one. Their Lordships think that this 
joinder of these parties was irregular, and 
that it could only tend to confusion.” 

In Gobardhan v. Manna Lal (6) also a 
third party was impleaded along with the 
mortgagors as claiming a paramount 
title but the point was disallowed and it 
was held there was no res judicata in a 
later suit. In Haridas Roy v. Girindra 
Mohan Bakshi (7) a husband and wife 
executed a mortgage. After the husband's 
death the suit was brought against the 
wife and the sons of the 
After the suit was filed, the wife also 
died. The sons were then placed on records 
as representatives of the mother also, 
They then sought to raisea new plea by 
claiming th&t the mortgage did not bind 
their interest as reversioners in the estate 
of the maternal grandfather after the 
mother’s death. It was held that this 
plea could not be raised. To allow it 
would have been to permit the addition 
of a new written statement in the course 
of the suit and it wasa mere accident that 
the representatives of the father -and 
the representatives of the mother happened 
to be the same. They might have been 
different, It will be seen by an analysis 
of the above cases that in all of them 
the paramount title pleaded was of a 
party different fromthe: mortgagor and 
the suit would have been -bad for 

(4) 1 Ind. Cas 58; 314.11;64, L.J. 5;5M.L T, 
47; A. W, N. (1908) 263. E 

(51 35 Ind. Cas. 939; 38 A. 488; 14 A, L. J. 1002; 20 
C. W. N. 1279; 20 M. L. T. 211; (1916) 2 M. W. N. 
£00; 31 M. L. J. 571; 18 Bom. L. R.850; 240. LJ, 
303; 5 L. W. 456; 43 I. A. 187 (P. C.). a 

(6) 46 Ind. Cas. 559; 40 A. 584; 18 A. L. J 


. J. 639. 
(7) 63 Ind. Cas. 92; Aef. R. 1921 Cal. 343; 25 0. W, 
N. 192; 33 O. L.-J? 301. . : 
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muljifariousness ifthe point was considered. 
It i8 in that form that the objection was 
stated by the*Privy Council in Radhadha 
Kunwar ve Reoti Singh (5), Nilakant Banerji 
v. Suresh Chandra Mullick(2) and by Mukerji, 
J., in Jaggeswar Dutt v. Bhuban Mohan 
Mitra (1). ? 

lm Nafar Chandra Kundu v. Ratnamala 
Debi (8) the suit was filed against the 
legal representative of the mortgagor. 
Soe set up her own paramount title. 
The District Munsif gave the plaintiffs a 
decree; un appeal by the defendant the 
plaintiffs’ suit was dismissed. In that 
appeal the defendant seemed to have taken 
an objection that the suit should not 
proceed against her as she claimed a title 
paramount to that of the mortgagor. 
Oa second appeal by the plaintiffs, the 
objection was repeated, but was again 
overruled, Mukherjee, J., observed that 
therule in Jaggeswar Dutt v. Bhuban 
Mohan Mitra (1) is subject to exceptions. 
One such exception isof the kind dealt 
with in Bhaja Chowdhury v. Chuni Lal 
Marwari (9). That casa does not help 
-us here asit isa case cf subsequently 
acquired title: see also Raj Nath v. Narain 
Das (10). He seemed to have laid down 
that the case before him illustrates a 
second exception. Ido not wish to pro- 
ceed to the full extent as laid down by 
him, for it seems to me, while there was 
no case of a joinder of partiesand causes 


of action certainly there is a mixture of 


causes of action between the same parties. 
It does not matter who raises the para- 
mount title and who puts forward the 
objection, Whoever wishes to object to 
the trial, it seems to me, is entitled to 
point out that the trial involves the 
consideration of more than one cause of 
action between the same parties. The case 
would then fall within the principle of 
O. If, r. 3, Civil Procedure Code. Whether 
. the plaintiff joined the two causes of 
action against the same defendant, or the 
defendant raised the other title as a 
defendant if it appears to the Court that 
they cannot be conveniently tried or 
disposed of together, the Court may order 
separate trials or make such other order as 
may be expedient: Vide 0. Il, r. 6. In 
Ktlkantharam Rukmani Ammal v. Ka Ki 
Anakma Naidu (ll) the point was raised 


(8) .7 Ind. Cas. 921; 15 O. W. N. 66; 13 C. L. J. 89, 

(9) 110. W. Ne 234; 5 O. L. J. 95. 

(10) 24 Ind. Oas. 997; 360A. 567: 12 A L. J. 932. 

(11) 96.[nd. Qas. 26; A. I. R. 1926 Mad. 744; 28 p. W, 
G64; (1926) M, W. N, 228, . 
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.in appeal in this form. The only point ` 
argued was what was the proper form of 
the decree againstdefendant No. 3. As 
amatter of fact the parahhount fitle was 
elow and 
by Venkatasuba Rao, J., in appeal and” 
was found ‘against. That case does not 
help us, 

Our attention has also been invited 
after the arguments are closed, to a 
decision in Viswanathan Chettyarv. Ma 
Aye (12), That decision purports to rely 
on O. XXXIV, r. 1, but Ido ngt see how 
that rule which lays down who shall be 
made parties to a mortgage suit can 
guide usina case where the question is 
who may be made parties or,whether an ex- 
isting party may raise a particular defence, 
Though the case in Jaggeswar Dutt v.. 
Bhuban Mohan Mitra (i) was referred to, 
the one in Nafar Chandra Kundu v. 
Ratnamala Debi (8) was not. I am not 
able to agree with that decision. In the 
present case, both the parties raised the 
question of paramount title.. Both -the 
parties submitted their draft issues wish- 
ing its trial. Uatil two years after the 
framing of the issues there was no 
objection. Under such circumstances, 
there is no justification for allowing an 
objection of this kind at a very late stage 
of the suit. Moreover, the course we are 
now taking practically amounts to having 
separate trials of the question of para- 
mount title and the other questions in the 
case. As there is no possibility of con- 
fusion or inconvenience now and as, on 
the other hand, it is desirable thgt all 
the questions of title relating to the mort- 
gage preperty should be settled before 
it is brought to sale, I think the most 
proper course will be to call upon the 
Subordinate Judge to try issue No. 2 and 
issue No. 5 as recast by my learned brother 
and submit a finding on them. I agree 
with my learned brother that no finding ° 
is necessary on issue No. 6. Fresh evidence 
will be allowed. Two months for find- 
ings and ten days for objections. 

Reilly, J.—The more important part 
of the case before us is the memorandum 
of objections presented by defendants Nos. 
1 and The Subordinate Judge has 
proceeded on the assumption that at the 
date of the mortgage the mortgagor his 
father, Marimuthu Goundan, his son, Kand- 
aswmi Goundan, and his grandsons defend- 
ants Nos. 1l and 2, were members of a joint 
aa 98 Ind. Gas. 11; A. I, R, 1926 Rang, 208) 4B, 
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* family; but, as he has found that the 
mortgagor was not manager of the joint 
famiby, he has exonerated Marimuthu’s 
half share of the property concerned from 
liability under the mortgage. Of the 


° principal df the mortgage money the Sub-" 


ordinate Judge has found onPy Rs. 851-8 0 
to represent antecedent debts of the mort- 
gagor and that amount he has declared 
to be Binding on the déféndants’ quarter 
share of the property. The remainder of the 
principal, viz, Rs. 143-8-0 he has found to 
be binding only on the mortgagor's quarter- 
share on which the Rs. 851-80 also is 
binding. These findings are not disputed 
by the plaintiffs on appeal. But the 
defendants contended in the suit that the 
emortgagor, their grandfather, never had 
any interest in the property to mortgage 
and that it belonged exclusively to their 
_great-grandfather, Marimuthu, who by 
his Will Ex. 1 devised it to them. ls- 
sues were framed originally—not in very 
happy language—to cover those contentions 
but, -when the suit came on for final 
hearing before the Subordinate Judge 
more than two years later, he struck out 
those issues and amended issue No.1 on 
the ground that no paramount title set up 
by the defendants could be investigated ina 
suit on the mortgage. ` In their memorandum 
of. objections the defendants contend that 
their allegations that the property concern- 
ed belonged exclusively to Marimuthu 
and was devised by him to them should 
have been tried. 


. I think it can hardly now be disput- 
ed—daod I do not understand Mr. Krishna- 
swami Ayyar for the defendants serious- 
ly to dispute—that in a suit ona mort- 
gage between the mortgagor and ths 
mortgagee or their representatives’ a third 
party should not be brought in to set 
upa paramount title adverse to that of the 
e mortgagor. That is implied in remarks made 
by their Lordships of the Privy Council, 
in Nilakant Banerji v. Suresh Chandra 
Mullick (2) and Radhadha Kunwar v. 
Reoti Singh (5 In Jaggeswar Dutt v, 
Bhuban Mohan Mitra (1), the position in a 
suit for sale on a mortgage is clearly stated: 
“It is not competent for the mortgagee to 
make as party defendant, one who claims 
adversely to the title of the mortgagorgnd 
mortgagee. He isastranger to the mort- 
gagee, has no connection. with the mort- 
gage, and as his adverse claim of title cannot 
a any way be affected by the mortgage suit, 
pn which he has nð interest, he cannot be 
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made a party for the purpose of litigating 
such claim of title," And aain “A 
plaintiffmortgagee cannot be allowed 
so to frame his suit as to draw. into con- 
troversy the title of a third party, who is in 
no way connected with the mor}gage and 
who has set up å title paramount to that of 
the mortgagor and mortgagee.” 


This last statement of the pcsition was 
adopted as correct in Joti Prasad v. Aziz 
Khan (4). Indeed authority is hardly re- 
quired inthe matter. It is obvious that, if 
a mortgagee impleads sucha third party 
and prays in effect not’ only for a decree for 
sale on his mortgage, but also for a declara- 
tion against the alleged paramount title 
ofthe third party, his suit is multifarious 
by misjoinder of separate defendants and 
separate causesof action. But Mr. Krishna- 
swami Ayyar contends that the. position 
is different if a defendant, who is properly 
on record in the mortgage suit, for instance 
as the representative of the mortgagor sets 
up a paramount title and that in ‘such a 
case that title can properly be investigated 
in the mortgage suit. In this he certainly 
has the sapportof Nafar Chandra Kundu 
v. Ratnamala Debi (8). In that case the 
defendant was properly on record as the 
legal representative of the mortgagor. 
When sued properly in that capacity she 
set up her own independent title to the 
property concerned ‘under a Will. The 
learned Judges say, that the rule that ques- 
tions of paramount title cannot properly be 
investigated ia a mortgage suit is subject 
to exceptions and that it would have been 


an idle formality to compel the mortgagee |. 


to institute a suit for a declaration 
that the property belonged to the 
mortgagor and to stay the mortgage 
suit till the disposal of that litigation. 
There is very little discussion of the point 
and the learned Judges refer to Bhaja 
Chowdhury v. Chunni Lab Marwari (8). On 
examination, however, it will be found that - 
thelatter case really turned on other, points. 
On the other hand, in Gobardhan v. Manna 
„Lal (6) it was laid down that a puisne 
mortgagee, made a party in that capacity 
could not in another ‘capacity raise a plea 
of paramount title nor could that plea be 
set up for him by the mortgagor. In 
Viswanathan Chettyar v. Ma Aye (125 it 
was decided that a husband who. was on 
the record in a mortgage suit «ag the 
representative of his deceased wife, the 
mortgagor, should not have been allowed 
in another capacity to set up in ‘the suit 


| 
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his own right adverse to that of the 

- mortgagor, and the finding of the .trial 
Court ttf the husband was the owner of 
a half share of the property concerned was 
set aside and the decree modified accord- 
ingly, `’ 

In a rgcent case of thig Court, Kalkan- 
tharam ‘Rukmani Ammal v. Kaki Anakma 
Naidu (11) the learned Judges were 
of opinion that a defendant, who was on 
record as the widow and legal repre- 
sentative of one of the mortgagors con- 
cerned, could not be allowed in that suit 
to contest the right of her husband, who 
had executed the mortgage, though it wag 
open to her to set up her own independent 
title, if she had any, in other proceed- 
ings. It is true that the attack of the 
widow on her husband's title, which was 
by devise under a Will was discussed in 
the appeal, as it had been considered by 
the original Court, and was found to be 
baseless; but the principle that the widow 
could not question the right of her hus- 
band, whom she represented, or set up her 
title against his in the mortgage suit, was 
accepted by both the learned Judges. I 
prefer to- follow the view expressed in the 
last three cases which I have mentioned, 
not only because it has been accapted in 
this Court ia one of them but because it 
appears to me to be logically correct. If 
a defendant in a mortgage suit who is on 
the record properly in one capacity, is 
allowed in an entirely different capacity to 
set up & paramount title, that will widen 
‘the scope of the suit and bring in questions 
foreign toa mortgage suit aseeffectively as if 
(8 third party came.in and set upa para- 
mount title. The accident that the two 
capacities reside in one person will not 
simplify the proceedings. or essentially 
alter the position. In assuming the second 
capacity and setting up the alleged para- 
mount title the defendant becomes in 
effect a third party and setsup separate pleas 
as a third party. In my opinion r. 3, O. I, 

" Civil Procedure Code, does not cover such 
a case, as the plaintiffs’ contest on the 
two causes of action would not really be 
against “the same defendants” within the 
meaning of that rule. 

Bat these general principles are not 
sufficient for the disposal of the defend- 
anja’ memorandum of objections. Defend- 
ants No.1 and 2 were not impleaded by 
the plaintiff, merely as the representatives 
or:syceessors-in-title of their grandfather, 
“the mortgagor. The plaintiffs contended 
that,. as undivided gtandsons of the mort- 
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gagor, the defendants’ interests in the pro- 


perty concerned were liable for thé mort- ` 


gage debt, and the Subordinate Judge 
found that that was so in respect of for 
the greater part of the debf. The plaintiffs 
, also alleged that the mortgagor, as manager | 
ofthe joint family of which he and the 
defendants Were members, took the mort- 
gage advance for joint family purposes 
and for that reason also the mortgage was 
binding on the d&fendants’ interests in the 
property. That is to say, the plaintiffs 
contended that the defendants were con- 
structively parties to the mortgage, and in 
that sense the plaintiffs properly implead- 
ed the defendants in the mortgage suit as 
constructive mortgagors. As parties so 
impleaded the defendants answered in their 
written statements thatthe property con~ 
cerned was not, aud never had been, joint 
family property of themselves and the 
mortgagor, but that it was the separate pro- 
perty of their great-grandfather, Mari- 
muthu, who had devised it to them. On 
what principle canit be said that that plea 
was not open to them in the mortgage suit? 
The plaintiffsimpleaded them as construe- 
tive mortgagors and so liable under the 
mortgage. They denied any liability in 
that capacity. How could any decree 
properly be made against them in that 
capacity until their plea had been heard 
and the contest on it decided? In this 
aspect of the case the defendants are not in 
the position of the respresentatives or 
successors-in-title of a mortgagor question- 
ing his right to mortgage bis own interest in 
the propety concerned. Itis alleged that 
they are themselves constructively mort- 
gagors. They are as much entitled to deny 
that ande to establish their plea in the 
mortgage suit as a man sued as a mortgagor 
would be entitled to deny that he ever 
executed the mortgage in question. Whe- 
ther they were constructively mortgagors 
and their interests in the property were in 
fact mortgaged are questions as pertinent ə 
to the mortgage suit as what amount is 
due on the mortgage. Without a decision 
that the defendants are constructively joint 
mortgagors with their grandfather, because 
the property concerned is their joint family 
property and, therefore, their interests in 
it are liable for the mortgage debt, no 
decree making their interests liable for it 
camin reason or justice be made. If the 
plaintiffs had been satisfied , with a decree 
against the grandfather's interest in 
the property, whatever it might be, 
the gposition would be different, But 
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“4kab is not what ‘they asked for, nor 
` what tltey have got. When this case is 
‘examined, it is seen that itis nctso much 
an instance of a defendant in a mortgage 
‘suit setting up “a paramount title as of a 


defendant denying the capacity or charact-, 


“erin which he is sued as any defendant in 
‘any suit is entitled to do. “By the Sub- 
ordinate Judge's procedure one essential 
question in the mortgage suititself has been 
left undecided. oo 

There isalso another aspect of the case 
which must be mentioned. Inthe plaint 
it was alleged that after the execution of 
the mortgage the mortgagor Muthuswami, 
and his father, Marimuthu, had fabricated 
records toshow thatthe property concern- 
ed belonged exclusively to Marimuthu in 

eorder to defraud the mortgagee and that 
for the same ‘purpose Marimuthu had 
executed a Will in favour of the defendants. 
In their written statements the defendants 


asserted the validity of the Will and the 


exclusive ownership of Marimuthu. Both 
the plaintiff and the defendants submitted 
‘draft issues, which included practically 
similar issues on these pleas. 
ordinate Judge, when setting the issues to 
be tried, adopted the draft submitted 
by the defendants, That was in March 1920, 
After that the suit was transferred and 
re-transferred and was adjourned 23 times 
before further progress was made in it. 
On lieth July, 1922, it came on for final 
hearing before the Judge who has settled 
the issues more than two years earlier. On 
that occasion the plaintiffs contended that 
the issues regarding Marimuthu's exclusive 
ownership of the. property and the Will 
should be struck’ out as they related to a 
paramount title setup by the defendants. 
The Subordinate Judge accepted the 
plaintiffs’ belated contention on this point 
though it was opposed by the defendants 
aud struck out the issues in question, 
That procedure appears to me to have been 
improper and unfair quite apart from the 
fact thatit prevented the defendants fiom 
getting a decision on the question whether 
‘the property concerned. was joint family 
property, without which the -suit against 
‘them even as nothing more than a mort- 
gage suit, could not be properly decided. 
For two years and four monthsthe defend- 
ants were left under the impression that 
that question would be decided in thisguit. 
`n these circumstances the defendants 
‘natı rally did not think it necessary to 
pro’ect their interests by instituting a suit 
for a declaration. Then suddenly the plaint- 
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iffs were allowed to turn round and to 
demand an alteration of the issues which 
was clearly to the defendants’. etriment - 
and which was opposed by them. The 
Subordinate Judge gave way to the plaint- 
iffs and refused to try issues which he had 
himself settled,and by whichthe defend- 
ants had been*led te suppose that it was 
unnecessary for them to take other steps to 
protect their interests. One result of this 
is the appearance of a very extra ordinary 
foot-note atthe end of the judgment, in 
which the learned Judge has explained that 
he has assumed an. essential fact on which 
his decree depends and on whichthe par- 
ties are atissue. Such a disposal of the 
suit is most surprising and unsatisfactory. 
But, apart from that, I cannot understand 
how the learned Judge brought himself 
to allow, the plaintiffs to play fast and 
loose with the Court as they did. Even 
though the issues which he originally set- 
tled were not all strictly appropriate to a 
mortgage suit, since they had been framed 
at the request of the plaintiffs as well as 
of the defendants, and as it was necessary 
for the defendants’ interest that they should 
be tried in some proceedings and the de- 
fendants had been left so long under the 
impression that they would be tried in 
this suit, the learned Judge should not, 
without the defendants’ consent, have struck 
out any of them at so late astage. He 
appears to have entirely overlooked r. 7,0, 
II, Civil Procedure Code, which precluded 
him from even listening to the plaintiffs’ 
objections in July, 1922, In the circum- 
stances even issues unnecessary for, or in- 
appropriate to, a mortgage suit should not 
have been struck out without the defend- 
ants’ consent at that stage, Misjoinders 
even of causes of action, not explicitly 
forbidden, do not in themselves, affect the 
jurisdiction of the Court, and, though 
Courts should guard against them carefully, 
when a misjoinder is not noticed until a 
late stage, it should not then be corrected 
even by the Judge at his own instance by ' 
strixing out issues if that cannot be done 
without unfairness or prejudiceto one of the’ 
parties. Insuch circumstances, ifthe com- 
plication of the suit is found to be really em- 
barrassing the Judge“can always separate 
the issues or groups ofissues and try them 
separately under O. II, r. 6, Oivil Procedure 
Code, I may remark that the present O. IJ, 
T. 7, Civil Procedure Code, has,taken away 
the force of many old decisions regayding 
the effect of misjoinder of càuses of action. 
The issues struck but were the original 


s 
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2nd, 5th and 6th issues, I agree that find- 
ings should now be called for on original 
issues Ng, 2 and 5. But the formof the latter 
issue is very curious, and it should now be 
recast so g9 to run. 

. “Was the Will, Ex. 1, validly executed by 
the defendants’ great grandfather, Mari- 
muthu-Goundan, when hé was in a sound 
disposing state of mind.” 


The original 6th issue régarding adverse 
possession is unnecessary. Ifthe property 
in question belonged exclusively to Mari- 
muthu and he devised it to the defendants 
-by the Will, Ex.1, the mortgage does not 
affect their interest in the property. If the 
property was joint family property of the 
defendants and the mortgagor, there 
can be no question of adverse possession 
between the defendants and the mortgagee. 

I agree that the question of interest which 
has to be decided on the plaintiffs’ appeal, 
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should be left over until the fiadinga have. 


been returned, 

[After the return ofthe findings by the 
lower Court, the following judgment was 
delivered | 


Ramesam, J.—We called for fresh 
findings on issues Nos. 2 and 5 as recast by 
us, TheSubordinate Judge has now found 
that the mortgage property was the self- 
acquired property of Marimuthu Goundan 
and thatthe mortgagor had no right or 
title to mortgage those properties under 
Ex. A. He also found that the Will, Ex. 1, 
was executed by Marimuthu Goundan 
when he was in a sound disposing state of 
mind. i . 

On the first poiut the history of the 
family seems to be somewhat as follows: 
Marimuthu Goundan was aged above 80 
and below 95 at the time of his death in 
1910, Witnesses give his age variously as 
82,85 and 90 and so on, but in 1907, the 
date of the mortgage, he was -fairly old. 
In 1885 he acquired a number of lands on 
darkast. The pattas for these lands are 
Ex, 10, series, In 1862 under Ex. 3, he 
purchased a land of 4 vallams and other 
- Jands he purchased in 1874 and 1883. Ia 
June, 1871, he mbade certain statements, 
Ess: 11 and12,according to which 15 vallams 
out ofthe lands h$ then possessed were 
obtained on darkast andsome of the lands 


were purchased; but since he was then. 


possessed of something like 33 vallams 
there was stilla balance ofthelandin his 
enjoyment about which no information was 
forthcoming.» Thereis absolutely no evi- 
dencein the case aweto whether this was 


8711. 


ancestral property or whether it was acquir- 


ed by him in some other way prior .to 1885. . 


From 1871 to 1897 he was dealing with the 
family properties. In 1889 and ‘1894 he 
executed two usufructwary mortgages 
(Exs.12and 9). In 1892 and 1897 he exe- 
cuted simple mortgages Exs. 7.and 8, ine 
whicn itwasrecited that the lands were 
his self-acquisition the vernacular being 
(swayarjitum) and these documents were 
attested by his son Muthuswami Goundan., 
The phrase “acquired by me" sometimes 
may be ambiguousin a document executed 
by a Hindu. It may mean that the proper- 
ty is self-acquired in the legal sense of the 
term, orit may moan that the property 
was acquired during the regime orby the 
activities of the person executing the docu- 
mentand not necassarily gelf-acquired in 
the legal sense of the term, i.e, withouf 
using ancestral funds. Even ia 1900 Mari- 
muthu was looking after the family affairs 
because he filed a complaint aginst the 
relations of a zemindar and effected a com- 
promise ofit Exs. 14 and 14 (a) After 
that date wedo not find that he is taking 
active pari ia the management ofthe pro- 
perty. The defendants’ evidence is that 
Muthuswami Goundan and his son Kanda- 
swami were not leading a good life, 
Especially about Muthuswami Goundan 
they say that he was gambling, that he was 
leaving the house and was roaming about; 
but they also admit that he was visiting 
the fields and Icoking after the cultivation, 
We have no doubt that the evidence of the 
defendants is exaggerated; but, accepting 
the evidence of the plaintiffs that Muthu- 
swami was, at any rate, in the latter part 
of his life, leading a good life, living with 
his father, looking after cultivation and 
managing other family affairs, it does not 
follow that the properties have become 
joiot family properties, We have no evi- 
dence in the case thst there was any 
nucleus. Nodoubtit is very improbable 
that a person should acquiro a large pro- 
perty like 100 acres all by darkast, But, 
even if he did not get the whole property 
by darkast, all that we have is we do not 
know how other property was acquired. In 
this state of things we think the burden 


: of proof is upon the parties who assert’ 


“that the property is not self-acquired but 


joint family property, no nucleus being 
admitted or being proved. 

The decision in Subbayya v. Chellamma 
(13) must be taken to bea decision on the 
facts of the particular case, In that case it 

(13) 9M 477. 
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. appears that there was some cultivation. of 
the land after darkastand, as the cultiva- 
tion immediately followed the acquisition, 
onemigh{ presume. that it was brought 
under cultivation by family funds and 
einfer that, the acquisition was for the 
benefit of. the joint family. But facts of 
the kind are wanting in this case. There 
is nothing to show that there were family 
funds in1855, «It must ba eadmitted that 
the case is somewhat difficult and it is just 
possible that the family after incurring 
debts under Ex. A. really entered into an 
agreement te defeat creditors by this Will 
Ex. 1; but this is speculation on facts 
which are not proved. We findit difficult 
to say.that the lower Court is wrong. It 
isa matter for observation that the plaint- 
iff, who is a money-lender, has not taken 
the smallest steps to safeguard his trans- 
actions by making Marimuthu a party to 
the mortgage document or getting his 
attestations or having some recital that he 
became old and renounced the manage- 
ment of the family or something of that 
kind. We must hold that the mortgage, 
Ex, A, isnot binding on the defendants. 
The only relief that can be given to the 
plaintiff is on the footing of personal 
liability. This is barred whether it is three 
years or six years, so that it is too late even 
for a decree being passed on the assets of 
Muthuswami Goundan in the hands of the 
defendants, f 
The result is that the appeal is dismissed 
with costs and the memorandum of objec- 
tions allowed with costs, The Vakils’ fee 
on the memorandum of objections will be 
calculated on the value of the suit as framed 
by the plaintiff. 
Reilly, J.—I agree. 
V. N. V. 


Appeal dismissed: 
Cross-objections allowed, 
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RESPONDENT, 
- Evidence Act (I of 1872), s. 162—Confidential docu- 
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of 1908), O. XI, r. 18, O. XIII, r, 1,—Production and 
inspection of documen's —Correspondenctg between 
District Collector and District Judge as w prodtiction 
of documents in pending suits, propriety of—Depurl- 
mental orders by District Judge in matter, pending in 
subordinate Courts—Roving inspection, propriety of. 
An order by the trial Court for inspection of 
documents in the possession of the Qovernment 
cannot be objected to in revision on the grdund that 
they are confidential communications, where no such 
objection has been rgised inthe trial Court. ° 


It is not desirable that a District Collector and a 
District Judge should conduct correspondence with 
each other in their official capacity with respect to 
production of documents in Civil Courts in a pending 
case. 

Nor is it proper fon a District Judge to give 
general directions to the District Munsif and Sub- 
ordinate Judges in the District or to pass any 
proceedings as to admissibility of documents with 
reference to pending matters which might fetter the 
judicial discretion of any of his subordinate Judicial 
Officers. 

No party fs entitled to have a roving commission 
into papers belonging to the other side whether it 
is the Government or a private party. Inspection 
must be restricted only to such specific documents 
asthe applicant names and which are relevant to his 
case. 7 

Petition, under s, 115 of Act V of 1908, 
ands. 107 of the Government of India Act 
for revision of an order of the Oourt. of 
the District Munsif, Tiruvalur, dated the 
29th October, 1924, in O. 8. No. 106 of 1923. 

Mr. P. Venkataramana Rao, Gov- 
ernment Pleader, for the Petitioner. : 

Messrs. Wairapand S. Subramaniyer, fo 
the Respondent, 

JUDGMENT.—This isan application 
by the Government-Pleader for revising the 
order of the District Munsif of Tiruvalur 
ordering inspection of certain documents 
in the possession of the Collector .of Tan- 
jore. The main point urged beforeme by 
Mr. Venkataramana Rao is that these 
documents are confidential communications 
and, therefore, the respondent is not entitl- 


` ed to'look into them. This objection was 


not raised in the lower Oourt and the 
order made by the. District Munsif, which 
is objected to, cannot be said to have been 
made without jurisdiction and I, therefore, 
decline to interfere with it. But in dis- 
missing this petition, I might observe:that 
I strongly depreciate the conducting of 
correspondence by the Oollector and the 
District Judge in their ¢fficial capacity with 
reference to the production of these docu- 
ments. It is to be regretted that acting 
upon a letter of the District Collector of 
Tanjore, the District Judge passed proceed- 
ings which are printed. at page 17.. The 
District Judge is entitled to give general. 
directions to the District Munsifs and Sub- 
ordinate Judges; but it isnot proper for 


. District Court of Hast “Tanjore, at 


| 
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the District Judge to pass any proceedings Preferred against that of the Court . 
with réfere&ge to pending matters which of the District Munsif, Tiruturaipundi, 


might fetter the judicial discretion of any 
of his subordinate officers. The District 
Munsif will tot permita roving commis- 
pion i to the registers mentioned in the 
plaintiff's application but will*restrict the 
inspection to only such of the documents 
as the plaintiff names and which might 
refer to hiscase or help him in his case. 
No party is entitled to have a roving com- 
mission into papers belonging to the other 
side whether the other side is the Govera- 
ment or aprivate party. 

Mr. Venkata Ramana Rdo is afraid that 
this order might prevent him from raising 
the question of privilege before the District 
Munsif's Court. I see no reason why if 
properly advised the Government Pleader 
in the lower Oourt could not rai8e thia 
objection. With these remarks I dismiss 
the civil revision petition. 

“VAN, Y, Petition dismissed. 


MADRAS HIGH COURT. 
Szconp O1vit APPEAL No. 1153 oF 1924, 
- August 6, 1928. 
Present :—Mr. Justice Reilly. 
MEENAKSHIAND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 
PALANIAPPA THEVAN an D OTHERS— 


PLAINTIFFS— RESPONDENTE, 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 90,92—Decree against Hindu widow —-Court sale 
subject to bogus mortgage—Suit by reversioner to set 
aside sale, whether barred by v. 93. 

- To bring a property to sale subject to a bogus 
orta constitutes fraud in publishing a sale 
within the meaning of r. 90 of O. XXI, Civil _Proce- 
dure Code. ` 
< Where in execution ofa decree against a Hindu 
widow, the properties in her hands are brought to 
sale subject to a bogus mortgage, the next rever- 
sioners are entitled to apply under O. XXI, r. 90, 
Civil Procedure-Code to set aside the sale. Where 
they fail to do so, they cannot maintain a separate 
suit therefor. 

Nor can they institute a suit for a mere declara- 
tion that the mortgage isenot binding beyond the 
widow's life, since, unless they get “the sale set 
aside, no declaration regarding the mortgage will be 
of any use to them. 7 

Addnamoli Chetti v. Chinnaswami Reddi (1), 
Kalinadhabhotla Brahmayya v. Marta Appayya 
eet (2) and Bhim Singh v. Sarwan Singh (3), fol- 
owed... :° 

Second appeal- against a decree of the 
Nega- 


patam in” Appeal Suit No. 446 of 1923 


ia O.S. No. 6 of 1922. 

Dr.T. C. K. Kurup and Mr. K. Peria- 
aami Goundar, for the Appellants. 

Mr. N. Duraisawamy Ayyer, fore the Re- 
spondents. 

J UDGMENT.—The plaintif alleged 
fraud in respect of the decree obtained by 
defendant No. 2 against defendafit No. kona 
promissory note purporting to have been 
executed by her deceased husband, fraud 
in connection with the Court sale held in 
execution of that decree, and fraud in 
‘connection ‘with a mortgage by defendant 


No.1 in favour of defendant No, 3 subject” 


to which the Court sale was held. Both the 
lower Courts have found that ‘ho fraud has 
been proved in respect ofthe decree. Sofar 
as the Oourt sale is concerned the plaint- 
iff's allegation is that it was at the instance 
of defendant No 2. made subject to the mort- 
gage, which he alleges was a bogus one. 
lf the decree stands, it is the property of 
defendant No. 1's husband which had to be 
sold in executionto briag that property to 
sale subject to a bogus mortgage would be 
fraud in publishing a sale within the 
meaning of xv. tO, XXI, Code of 
Civil Procedure. The plaintiff as next rover- 
sioner was a person who could impeach 
the sale under r. 90 of O. XXI. See 
Adanamoli Chetti v. Chinnaswami Reddi (1) 
and he cannot maintain a suit for the 
same purpose, See Kalinadhabhotla Brah- 
mayya v. Marta Appayya Sastri (2) and 
Bhim Singh v. Sarwan Singh (8). But it 
is urged for the plaintiff that at any rate 
he can institute a suit for a declaration that 
the mortgage is not binding beyond the de- 
fendant No J’slife. Thathecouldhave done 
before the sale. But unless he gets the 
sale set aside, no declaration regarding the 
mortgage will be of any useto him or 
should be made in his favour, 

The appeal is allowed and the District 
Munsif’s decree dismissing the suit is 
restored, As the plea that the suit in regard 
to the Oourt sale is not maintainable 
was raised only in argument in this Court, 
each party will bear his own costs through- 
out, 


iV. N.V. Appeal allowed, 
(1) 97 Ind. Oas. 574; 24 L. W.406; (1926) M. W. N. 
ar A. L R. 1926 Mad, 959. 
- (2) 42 Ind. Cas. 203; 44 M, 351; 40M, L.J. 55; 13 
L. wW. 16; aoe W.N. 9; 29 M. L. T. 108, 
@) 16 0, 33. 


7 


874 


MADRAS HIGH COURT. 
Oiva Revision Petition No, 1234 or 1925. 
October 19, 1927 
e Present:—Mr. Justice Devadoss, 
» M. EB. BALASUBARAMANIA 
* MUDALIAR— PETITIONER 
. versus 
CHENGALROYA CHETTY 
AND OTHERS— RESPONDE*TS. 
Madras Estates Land Act (I of 1908), ss. 75, 205— 
Civil Brocedure Code (Act V aof 1908), s. 115—Award 
by Sub-Collector under s. 75, Madras Estates Land 
Act--Order varied by District Collector on grounds 
not covered hy s. 205—Substantial justice done—Inter- 
ference by High Court. 
Where am award bya Sub-Collector under s. 75, 
Madras Estate? Land Act, is varied by the District. 
eCollector on grounds not coming under s. 205, but 
substantial justice is done between the parties, the 
High Court will not interfere in revision under s. 115, 
Civil Procedure Code. 

The revisional jurisdiction under s. 205, Madras 
Estates Land Act, can be exercised only if the 
oficer whose decision is sought to be revised, 
appears to have exercised a jurisdiction not vested 
in him by law, or to have failed to exercise a 
jurisdiction, or to have contravened sone express 
provision of law affecting the decision on the merits, 
and such contravention has produced a serious 
miscarriage of justice. - 

Petition, under s 115 of Act V of 1908 
and s. 107 of the Government of India Act 
praying the High Oourt to revise the order 

- of the Court of the District Oolleetor, 
Chingleput dated the 25th March 1924 and 
passed in D. Dis. No. 13550 of 1923 preferred 
against the order of the Sub-Collector of 
Chingleput dated the 29th September 1923, 
in M. P. No, 81 of 1923. ; 


Mr. A. Ramaswamy Ayyenger, for the 
Petitioner, ` i 

Mr, S. Nagaraja Iyer, for the Respond- 
ent, 


JUDGMENT.—This is an applica- 
tion to revise the order of the Collector of 
Chingleput District varying the award 
made by the Sub-Oollector of ORingleput, 
under s. 75 of the Estates Land Act. The 
contention of the petitioner is that the 
Collector had no jurisdiction to interfere 
with the award passed under s, 75 by the 
Sub-Collector inasmuch as his award 
amounted to a decreeand an appeal should 
have been preferred for challenging the 
decree of Sub-Collector. It is contended 
for the respondent that the Collector 
could interfere under s. 205 of the Estates 
Land Act with an order passed by the 
Sub-Collector under s. 75. Without gecid- 
ing whether the Collector has jurisdiction to 
interfere with the order made by the Bub- 
Collector under s. 75, I am satisfied that 
granting that he has such power, the 
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grounds upon which he could interfera 


\ 
118 1. 0..1928 


aré absent in this case. The -revisional 
jurisdiction under s, 205 can Wo exercised 
only if the officer whose decision is sought 
to be revised, appears to have exercised 
a jurisdiction not vested in “him by law, 
or to have failed to exercise a jurisdic, 
tion so vested, er while acting in the 
exercise of his jurisdiction to have con- 
travened some express provision of law 
affecting the decision on the merits, whére 
such contravention produced aserious mis- 
carriage of justice, In this case the Sub- 
Collector accepted the award made by the 
Revenue Inspector and made that, his 
award, and thé Collector modified it. In- 
asmuch as substantial justice between the 
parties has been done by the Oollector's 
order andas the petitioner was not honest 
enough to admit that a certain amount 
payable by him was paid by or on behalf 
of the respondent even though lam en- 
titled to interfere with the order of the 
Oollector, yet I decline to interfere with 
it and dismiss this petition without costs, 
v. NY. Petition dismissed, 


MADRAS HIGH COURT. 
Crvi Misos.uangous Permios No. 2207 oF 
1928, 
August 14, 1928, 
Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
Y. DESI CHET TIAR—Peritionrr 
versus 
J.K CHINNASWAMI CHETTIAR, 
PRESIDENT UNION BOARD, 


KAVERIPATNAM— RESPONDENT. 

Elections —Election under Madras Local Boards Act 
(XIV of 1920)—Preparation of electoral roll, whether 
judicial or ministerial act—Hlectoral roll not pres 
pared according to rules—Improper rejection of 
nomination—Writ of certiorarito stop election, whe- 
ther can be issuet—Proper remedy, : 

Under the Madras Local Boards Act, the prepara- 
tion of a new electoral roll is a ministerial, nots 
judicial act. Where the compilation of the roll is 
notin accordance with law, and the nomination of 
a candidate is wrongly rejected, there isno power 
vested in the High Court to issuea writ of certiorari. 
The only remedy of the gparty aggrieved by the act 


. of the Chairman is an election petition. [p. 875; col, 


2.) 
Petition praying that in the cirgum- 
stances statedin the affidavit filed there 
with the High Oourt will be pleased to 
issue a writ of certiorari staying*the elec. 
tion proposed tobe held by the President 
Union Board, Kavéripatnam on 3lst May, 


G 
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1928, and for interim stay of election, 
pending disposal of this petition. 
“Mi. E. Wigayaka Rao, for the Petitioner. 
Mr. T. M. Krisknaswamy Iyer, for the Re- 
-spondent. , f - 
ORDER.—The petitioner applies for 
a writ, of certiorari to stay an election of 
members “for the Union Panchayat, Keveri- 
patnam, which was fixed by the President 
to take place on 3lst May, 1928. On the 
_ ‘petition, he obtained a temporary order of 
‘stay. and the petition has now been argued 
before us on‘the merits. 

The allegations on which the application 
is based are shortly that on 2nd May, 1928, 
the President issued a notice for the elec- 
-tion to be held and fixed lith May, 1928, 
-for nominations. The petitioner and some 
‘others were nominated. On 14th May. 1923, 
a new final electoral roll was published 
which omitted the petitioner's name, ap- 
parently on the ground that he had not 
paid his taxes. The day fixed for the 
‘scrutiny of nominations was 17th May, 
1928. On that day the president scrutinis- 
ed the nominations on the footing of the 
new electoral roll and rejected the peti- 
planers nomination as he was noton the 
roll. 
tion of the new electoral roll was not done 
in accordance with the rules, that it was a 
mere unscrupulous plot to get rid of his 
nomination aad that in any case the elec- 
-tion must be held on the old roll, and 
claims, therefore, a writ of certiorari to 
prevent the election being held on the 
new roll. The President denies that he 
received any nomination of tha petitioner or 
that herejected it, 

We think for several reasons that the 
application should not be granted. As- 
suming, without admitting, that the facts 
are as the petitioner alleges, the essence of 
the petitioner's grievance is thatthe Pre- 
sident decided the validity of the nomina- 
tions by reference tothe new electoral roll 
instead of theold*one. Petitioner main- 
‘tains thatevenif the new roll was prepar- 
ed and published whilsthe scrutiny of the 
nomination list was pending, that scrutiny 
ought to have been conducted under the 
old rolland not under the naw one. We 
cannot see this mattefisin any senseof a 
“judicial nature. 
the, rejection of the nomination was a 
judicial act—see Sarvothama Rao v. Chair- 
man, Municipal Council, Saidapet (1)—the 

1) 79 Ind. Cas. 619; 47 M. 585; 


( 
M. W. N. 266; 32 Ñ, L. T. 118; 45 M. L. J. 23; A.L R 
1923 Mad. 475, > . 


DHAT OHRITIAR V, CHINNASWAMI CHATTIAR, 


Petitioner maintains that the publica- 


It is argued that because” 


17 L. W. 431; (1923) 
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preparation of the roll which led to the, 
rejection must also be a judicial act. . This 
argument we do not follow. The roll had 
to be prepared whether or not there was 
an election pending, and “the two matters 
the preparation of the electoral foll and 
the rejection of nominations are «entirely 
separate functions. The preparation of a 
new electoral rollisin no sense a judicial 
act. It wasa purely a ministerialact, the 
creature of a Statute which foes not de- 
clare any powerin this Court to issue a 
writ of certiorari if the rales are not obey- 
ed. Ordinary Civil Courts are given no 
control over the preparation of sûch roll, 


“and, under the rules, the roll once publish, 


ed is final. Under the rules also a new roll 
comes into force on the date of its pub- 
lication. The present rofl, therefore, 
came into force on 14th May, 1928, 
and as the scrutiny was not till 17th 
May, 1928, the President was acting in 
accordance withthe rulesin checking the 
nominations by the new roll. To hold 
otherwise would mean that a body of per- 
sons might be elected to serve for a term 
for which they were not on the electoral 
roll atall,and weareclear that s.54 of 
the Local Boards Act is wholly opposed to 
such a view. So that even if we were to 
hold that the President was acting as a 
Judge in rejecting the nomination, his 
act wasin accordance withthe rulea and 
there is no fault to find with it. If, as 
we hold, he was not going outside 
his jurisdiction in interpreting the rules 
whether wrongly or rightly, and there 
would be ne ground for the issue of a writ. 

Ifthe argument bethat the new roll is 
invalid because it was not compiled acc$rd- 
ing to the rules, the answer again is 
that the compilation of such a roll is 
merely a ministerial act and not a judicial 
one, and that there is no statutory authority 
giving this Court power toissue a writ 
in matters of ministerial function. | 

Tne petitioner is not without his remedy. 
His remedy lies in an election petition 
which we understand hehasalready put 
in. It is argued for him that that remedy 
which merely allows him to have set 
aside an election once held is not as 
efficacious as the one which would enable 
him to stop the election altogether; and 
certain observations at page 600 of Sar- 
vothama Rao v. Chairman Municipal Coun- 
cil, Saidapet (1) are quoted. Inthe first 
place wedo not see how the mere fact that 


“Pange of 47 M.—[Hd] 
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She petitioner cannot get the election 
stopped and has his remedy only after 
it ia over by an election petition, will 
in “itself confes on him any rigkt to 
obtain a writ. In the second place, these 
obsarvations were directed to the considerg- 
tion of the propriety of an_injunction in 
a civil suit, a matter with which we 
are not here concerned. And finally it 
may be” observed that these remarks were 
made some years ago when the practice 
of individuals coming forward to stop 
elections in order that their own in- 
dividual-interest may be safeguarded was 
not so common. It isclear that there is 
‘another side of the question to bs con- 
sidered, namely, the inconvenience to the 
public administration of having elections 
. and the buisness of Local Boards held 
up while individuals prosecute their in- 
dividual grievances. We understand the 
election for the elective seats in this 
Union has been held up since 3lst May, 
1928, because of this petition, the result 
being that the electors have been unable 
since then to have any representation on 
the Board and the Board is functioning 
if indeed it is functioning, with a mere 
nominated fraction of its total strength ; 
and this state of affairs the petitioner 
proposes tohave continued until his own 
personal grievance is satisfied. 

For ‘reasons ‘given we hold that the 
petitioner is not entitled in law to a 
writ. The helpless position in which the 
petitioner complains that he now finds 
himself goes no way towards supplying 
the lack of legal sanction. We, therefore, 
seeeno reason to interfere and dismiss the 
petition with costs. 

Memorandum of costs will follow. 

Y. N. V. Petition dismissed. 
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MADRAS HIGH COURT. 
FULL BENCH. 
September 6, 1928 
Present:—Sir Murray Coutts-Trotter, KT., 
Chief Justice, Justice Sir Kumaraswami 
Sastri, Kr. and Mr. Justice Waleh, 

. In ve tua POWERS or NEWLY 
ENROLLED STATUTORY ADVOOATES 
UNDER Tap ISRO BAR COUNCILS 

: AOT. 
Bar Councils Act (XXXVIII of 1926)—Ss. 8, 14 


—Statutory new Advocates, whether entitled to act in 
original Insolvency Jurisdiction, Madras Highe Court 
— ‘Practise’, meaning of. . 
Advocates enrolled in the Madras High Court 
under the provisionsjofthe Bar Councils Act are 
entitled both to act and plead inthe Insolvency 
Jurisdigtion of the High Gourt, * [p. 880, col. 2.] 
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Per, Kumaraswamt Sastri, J.—-The word “ practise" 
in s.5of the Bar Councils Act means, appear, act 
and plead, unless there is anything in she sybject or 
context to limitits meaning. Sectiorfs 8 and 14 of 
the Bar Councils Act which entftlean Advocate, as of 
right, to practise in the High Court eatitles an Advo- 
cate of the Madras High Court to afppear, act and 
plead in all the jurisdictions of the Madras High Court. 
[p. 830,col 1] œ eo: s 

Having regard to the frovisions of the Charter Act 
and the Letters Patent, the High Court, Madras, had 
power to frame rules allowing Advocates to act in the 
Insolvency Jurisdiction though it didnotdo so. The 
Central Legislature has power to legislate on the mát- 
ter without any necessity to repeal any enactment 
relating to insolvency. [p. 878, col. 2.] 

Rules 128 and 129 of the Madras Insolvency 
Rules must be taken to be nolonger in force as they 
have been superseded by the provisions of the Bar 
Councils Act. [p. 879, col. 1.] 

The Bar Oouncils Act so faras Madras is concern- 
ed makes no distinction as regards the different juris- 
dictions of the High Court, gives the High Court no 
power to frame rules so far as the Original and Insol- 
vency Sides are concerned tolimit the functions of 
Advocates only to plead, and prevent them from acting 
and keeps alive only such rules asthe Madras High 
Court has already framed where they are consistent 
with the provisions of the Act. |p. 880,col. 1.1 

Where an Act confers rightsona party in general 
terms and entitles him to perform more than one 
function, the cutting down of these rights by a rule 
would make thatrule repugnant to the provisions of 
the Act. [p. 880, col, 2.] 

Mr, V.V. Srinivasa TIyyengar, for the 
Attorney's Association, — ` 

Mr. A. Krishnaswamy Aiyar, for newly 
enrolled Statutory Advocates. | 

Mr. F'. S. Vaz, for the Bar Association. 

JUDGMENT. 

Coutts-Trotter, C. J.— I have had 
the advantage of reading the judgment 
about to be delivered by my brother 
Kumaraswami Sastri and I entirely agree © 
with it, Itfs clear thatthe object of the 
Act must betaken to have been to put all 
classes of practitioners on the same foot- 
ing and if the jnsolvency Jurisdiction of 
the Original Side were to be held to be on 
a different footing as regards theright of 
audience from the rest of its jurisdiction, 
it would obviously have been an anomaly 
left outstanding by the Act per in curiam, 
I confess that such a result would not have 
surprised me in sọ ill considered and ill. 
drafted a measure as the Bar Councils Act. 
Moreover, with the mass of evidence col- 
lected by the Bar Committee in 1923 24 it 
is remarkable thats those responsible for 
the Bar Councils Act made no attempt 
whatever to provide forthe peculiar state 
ofthings obtaining in the Madras High 
Court which has no parailelin any other 
High Court in India. But I agree with 
my learned brother that we are not-driven 
to hold that this angmaly still persists and 
J, therefore, concur in his judgment. 

e 
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. Kumaraswami Sastri, J.—The 
question fy determination is whether 
Advocates enrolled under the Indian Bar 
Councils Act of 1926 are entitledto act in 
the Insolvertcy Jurisdiction of the High 


,OCourt.. Under the rules as they now stand 


they are onlf entitled te plead? 

The contention of the Advocates is that 
having regard to ss. 8 and 14 and the 
definition of ‘Advocates’ ins. 2 (a), they 
areas a matter of right entitled to practise 
in the High Gourt,. that the word ‘practise’ 
in its ordinary meaning carries with it the 
right to appear, act and plead and that, 
there being no differentiatifn of jurisdic- 
tion sofar as the Bar Councils Actis con- 
cerned and no limitation placed on the 
word ‘practise’ in the Act, the rules hitherto 
in force which prevent Advocates from 
acting in the Insolvency Jurisdiction can no 
longer prevent them from acting after the 
Act has come into force. 

For the Attorneys it is argued that the 
Insolvency Jurisdiction of the High Oourt 
isa separate jurisdiction which had its 


‘inception in the Indian Insolvency Act, 


ll and 12, Vis. c. 21, which was repealed 
by the Presidency Towns Insolvency Act 
of 1909 which transferred the jurisdiction 
to the High Court, that under the Indian 
Insolvency Act Advocates were only 
entitled to plead and Attorneys were only 
entitled to actin the Insolvency Jurisdic- 
tion, that s. 121 of the Presidency Towns 
Insolvency Act expressly reserves to Advo- 
cates and Attorneys the rights they had 
under theIadian Insolvency Act and that the 
Bar Oouncils Act which does not purport 
to deal with ‘Insolvency Jurisdiction can- 
not beinvokedto give Advocates a larger 
right of audience than which existed at the 
date of the passing of the Act, and that the 
Indian Insolvency Act and the Presidency 
Towns Insolvency Act being special enact- 


-ment dealing with special jurisdiction they 


cannot be controlled’or affected by the Bar 
Councils Act which is a general enact- 
ment. It is also argued that even if the 
Bar Oouncils Act should apply s. 19 (4) 
saves all rules in forte which are not in- 
consistent with the Act and that the rules 


framed by the High Court under the Letters | 


Patent which confine the Advocates to 
plead only in the Insolvency Oourt are not 
inconsistent with the Act and cannot, there- 
fore, be said to be impliedly repealed. 
` Before dealing with these contentions it 
is necessary to refer to the rules and orders 
which were in force wt the date when the 
Bar Counvils Act came intgférce in’ so far 
. %e 
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as they relate to the Insolvency Jurisdictior , 
of the sHigh Court. 

The ‘history of the legislation as regards 
the rights of Advocates, Attorneys and 
Vakils in so far as it relates to the Original 
Side of the High Court has been traced 
with great clearness in Namberumal Chetty 
v. Narasimhachari (1) where the questions as 
to the rights of Vakils and Attorneys were 
raised, Sofar as. Advocates and Attor- 
neys are concerned the rules framed by 
the High Court as regards the Original 
Civil Jurisdiction are the same as those 
framed as regards the Insolvency juris- 


‘diction. The power of the High Court to 


frame rules in respectof the Insolvency 
Jurisdiction is derived from the Charter 
Act and the Letters Patent coastituting the 
Madras High Court. . 

Section ly of the Charter Act of 1809 em- 
powered the supreme Court “to approve, 
admit and enrol such and so many of the 
persons being bona fide practitioners of 
the Law inthe said Oourt of Recorder of 
Madras or having been admitted Barristers 
in England or Ireland or having been ad- 
mitted Attorneys or Solicitors in one of 
our Courts at Westminsteror being other- 
wise capable according tosuch rules and 
qualifications asthesaid Oourt shall, for 
that purpose, make and declare, to act as 
wellin the character of Advocates as of 
Attorneys in the said Court, which persons 
so approved, admitted and enrolled as 
aforesaid,shall be and are hereby authorised 
to appearand plead and act for the suitors 
in the said Court.”. And it declares “that 
no other person whatsoever shall be allowed 
to appear and plead or act in the said 
Supreme Court of Judicature at Madras 
for and on behalf of stich suitors or any of 
them.” 

Underethe Obharter Act it is, therefore, 
clear that the Supreme Court had power 
to enrol Advocates who could be authorised 
by the rules both to act and plead in the 
Supreme Court, though as a matterof fact 
no such rules were made and so far as 
the Supreme Court was concerned, the 
Advocates were only empowered to plead 
and not to act. 3 

The Letters Patent constituting the 
High Court at Madras abolished the Sup- 
yeme Oourt and transferred its jurisdiction 
tothe High Oourt. The Advocates and 
Attofneys who were enrolled by the Sup- 
reme Court were enrolled as Advocates of 
the High Oourt. 


(1) 37 Ind. Cas, 699; 31M, L. J. 698; (1916) 2 M. W. 
N. 529. ° . 
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Clause 9 of the Letters Patent, gave the 
High Court power “to approve, admit, and 
enrél such and sọ many Advocates, Vakils, 
and Aftorneys, as tothe said High Oourt, 
shall seem meet; and such Advocates, 
Vakils, and Attorneys shall be and are 
hereby authorised to appear for the suitors 
of the said High Oourt, and to plead or 


toact,orto plead and, act, for the said 
suitors, according as the said High Oourt 


. niay by its rules and directions determine, 


and subject to such rules and directions.” 

Clause d0 gives the High Oourt power 
to frame rulesfor the qualification and ad- 
Mission of proper personstobe Advocates, 
Vakils, and Attorneys at Law. 

As regardselnsolvency Jurisdiction cl. 18 
directs that the Oourt for the Relief of 
insolvent debtors shall be held before one 
of the Judges of the said High Oourt of 
Judicature at Madras, and the said High 
Court, and any such Judge thereof, shall 
have and exercise, within the Presidency 
of Madras such powers and authorities with 
respect to original and appellate jurisdic- 
tion and otherwise as are constituted by 
the laws relating to insolvent debtors in 
India. 

So far as the power to. -make rules em- 
powering Vakils to appear, act and plead 
on the Original Side of the High Oourt, 
it has been held that such power was with- 
in the competence of the High Oourt by 
a Fall Bench as early as 1875. In the 
matter of the Petition of the Attorneys (2). 
The question was again raised but the 
rules were held to have been validly 
framed: see Namberumal Chetty v. Narasim- 

chari (1). 
are Tas the Insolvency Court, how- 
ever, the rules framed by the Madras High 
Gouri did not authorise Vakile fo appear 
jn the Insolvency Court or Advocates to act. 

Rules 128 and 129 of the Insolvency Rules 
run as follows ‘“Rule.1z8.“An advocate 
may appear and plead upon any hearing 
jn Gourt or in Chambers. provided that the 
Taxing Officer shall not, as between pariy 
and party allow any fee in respect of his 
attendance at Chambers, unless the Judge 
certifies that thecase is a proper one for 
the attendance of an Advocate.” 


Rules 129 “An attorney may appear, 
plead and act upon all proceedings; pro- 
vided that he shall not be allowed to appear 
or plead upon a hearing in Court.” 

Sofar as the Bombay High Oourt is 
concerned r, 36 states that “Advocates” 


(2) 1 M. 24; 11 Mad, Jur, 92} - 
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may appear and plead for suitors op any 
side of this Court and in the Insefvent Court 
but not (except for an fnsolvent in the 
Insolvent Court or for a prispner in the 
Oriminal Court,) unless instructed by an 
Attorney or in the Appellate,Side eof the 
Court by a Pleader. ; 

In Calcutta only Barristers enrolled as 
Advocates inStructed by Attorneys: could 
Insolvency Jurisdiction. 
After the passing of the Presidency Towns 
Insolvency Act the question as to thé 
right of Vakils to practise in the Insolvency 
Side was raised,buta Full Banch of this 
Court negativad the right. [See In the 
matter of the application Krishnaswami 
Ayyar (3).] 

Having regard to the provisions of the 
Oharter Act and the Letters Patent, which 
I have already referred to, it seems to me 
that the High Court had power to frame 
rules allowing Advocates to act in the 
Insolvency jurisdiction though it did not 
do so. The Legislature has power to 

egislate on the matter without any neces» 
sity to repeal any enactment relating to 
Insolvency. 

I am unable to agree with the contention 
of Mr. Srinivasa Iyyengar that there is 
anything in the Indian Insolvency Act (il 
and 12 Vict, ce, 21) which curtails the 
power of the High Court conferred on it 
by the Charter Act and the Letters Patent 
to entitle Advocates to act a well ag to 
plead in the Insolvent Court. 

The material portion of s. 3 of the 
Indian Insolvency Act is as follows, 

“And every Advocate and Attorney of 
the said Supreme Courts at Calcutta 
Madras, and Bombay, respectively, shall be 
entitled to practice in the way of his pro- 
fession in the Oourt for the relief of insol- 
vent debtorsof that Presidency and no other 
persons shall practise as Advocates or 
Attorneys in the said Courts for the Relief’ 
of insolvent debtors”. * g 

It is no doubt true that when the Act was 
passed it was only the Attorneys that were ` 
entitled to act in Court and Advocates were 
only entitled to plead. Itshould be re- 
membered that whep this Act was passed 
the Supreme Court which was constituted 
under the Oharter Act of 1:00 had unuer 
s. 17 power to enrol Advocates with powers 
to appear, act and plead. The Supreme 
Court Charter was repealed by the Letters 
Patent which, as I pointed out’ before, 
empowered the High Court to frame rules 

3) 85 Ind Cag. 1025: 48M. 331; Ld. 86; ALT, 
Ras Mad, 386 (F. B), oe ete 
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and the High Court as the successor of 
the Stfpreme Court and the possessor of 
the powers conferred on it by the Letters 
Patent wasgin my opinion, competent to 
enrol Advocates who could act as well as 
pleade ° 4 

The power of the High Court as regards 
Vakils wes affirmed in the cases reported in 


In the matter of the Petition of the Attorneys ` 


(2)and Namberumal Chetty v. Narasimhac- 
hari (1) already referred to and unless it can 
be shown that there is anything in the 
Indian Insolvency Act (11 and 12 Vict. c. 
21) which curtails the power to frame 
rules permitting Advocates to act and 
plead on the Insolvency Side the same 
reasoning would apply to the rules, framed 
under the Insolvency Act. The words 
‘shall be entitled ta practise in the way 
of his profession’ in s. 3 ofthe Indian 
Insolvency Act, simply mean shall be 
entitled to practise as Advocate or Attor- 
ney as he was doing before and does not 
amount to a statutory bar to Advocates 
acting in the Oourt constituted by the 
Act nor does it override the powers given 
to the High Uourt under the Oharter Act 
and the Letters Patent. 

_ ection 121 of the Presidency Towns 
Insolvency Act confers no fresh right. It 
runs as follows :— 

“Nothing in this Act, or in any transfer 
of jurisdiction effected thereby, shall take 
awhy or affect any right of audience that 
any person may have had immediately 
before the commencement of this Act, or 
shall be deemed to confer guch right in 
insolvency matters on any person who had 
not a right of audience before the Courts 
for the relief of insolvent debtors”. 

All that this section says is that no fresh 
rights are conferred on any person by 
reason of the transfer of jurisdiction aud 
it cannot be said that this Act curtailed 
the powers of the. High Oourt to frame 


rules defining the functions of Advocates 


if it-was authorised to do so under the 
Letters Patent. 

In my view at the date of the passing 
of the Bar Councils Act the High Court 


-had power to framerrules enabling Advo- 


cates to act and plead in the Insolvency 
jurisdiction though it did not exercise,that 
power. 

There being no statutory bar to Advocates 
acting „and pleading in the Insolvency 
Jurisdiction, „I think there is no necessity 
for the amendment og repeal of s, 3 of the 
Indian Insolvency Act ores, 121 of the 
Presidency Towns Insolvénecy Act before 


. se. 
. 
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Advocates can be allowed to act. It was 
within the competence of the High Vourt 
to give the power by ruleg and it follows 
that the Legislature can do so by an Act 
without the necessity of repealing any- 
thing in any previous enactment or any 
special referefice to the Insolvency Juris- 
diction, 

In the view I,take it is uanecesgary to 
consider the cases referred to by Mr. 
Srinivasa Iyyengar as regards general later 
Acts not controlling or affecting earlier 
special enactments, . 

The next point for consideration is whe- 
ther the Bar Councils Act confers the 
power to Act and plead on Advocates in 
all the jurisdictions of the High Oourt so 
far as Madras is concerned § and 
whether the rr. 128 and 12) of the 
Insolvency Rules referred to must be 
taken to be no longer in force as they 
have been superseded by the provisions of 
the Bar Councils Act. 

Ssction 2 (a) of the Bar Oouncils Act 
defines an Advocate as meaning an Advo- 
cate entered in the roll of Advocates ofa 
High Oourt under the provisions of theAct, 

Section 8 runs as follows :—‘(1) No person 
shall be entitled as of right to practise in 
any High Oourt, unless his name is enter- 
ed in the roll of the Advocates of the 
High Court maintained under this Act, 

“Provided that nothing in this sub-sec- 
tion shall apply to any Attorney of the 
High Court.” 

Then follow the provisions as to the 
persons who are to be enrolled. 

Section 14 runs as follows :— e 

“An Advocate shall be entitled as of 
right to practise (a) subject to the pro- 
visions of sub-s. 4 ofs. 9 in the High 
Oourt of which he is an Advocate, and 
(b) save as otherwise provided by sub-s. 2 
or by or under any other law for the 
time being in force in any other Court 


in British India and before any other ° 


tribunal or person legally authorised to 
take evidence, and (c) before any other 
authority or person before whom such 
Advocate is by or under the law for the 
time being in force entitled to practise.” 

Section (14) (3) gives the High Oourts 
of Bombay and Calcutta power to frame 
rules regulating the rights of Advocates 
on the Original Side. 

Section (9) (1) empowers the Bar Councils 
with the previous sanction of the High 
Court to make rules to regulate the admis- 
sion of persons to be. Advocates.of the 
High Court, 
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e Section 9 ay saves the rule making 


‘powers: of the High Courts of Bombay and 


Oaleutta as regards the Practitioners on the 
Original Bide, 
. Bectiòp ls (£) which isthe saving clause 
as regards the rules in force runs as fol 
lows :— ° 

“When this Act has com into force in 
respect of any High Court, any provision 
of any *othgr enactment, or any order, 
scheme, rule, form or bye- law made there- 


_ under, which was before that date applic- 


able to Advocates, Vakils or Pleaders 
entitled to practise in such High Oourt 
shall, unless such a construction is repug- 
want to the context or to any provision 
made by or under this Act, be construed 
as applying tọ Advocates of the High Oourt 
enrolled under this Act,” 

The Bar Councils Act by s. 19 (2) repeals 


‘the Letters Patent in so far as it refers to 


the powers of the High Court to enroll 
Advocates and Vakils. It seems to me to 
be clear from the provisions above 
referred to that the Bar Oouncils Act so 
far as Madras is concerned makes no 
distinction as regards the different 
jurisdictions ofthe High Court, gives the 
High Court no power to frame rules so 
faras the Original and Insolvency Sides 
are concerned to limit the functions of 
Advocates only tc plead, and prevent them 
from acting and keeps alive only such 
rules as the Madras High Court has already 


‘framed if they are consistent with the 


provisions of the Act. 

It is to be noted that while the rule 
making powers of the Bombay and 
Oaleptta High Courts, so far as the Original 
Side is concerned, are saved, no such saving 
clauses are enacted so far as the Madras 
High Court is concerned. It was evidently 
thought that as the Madras Vakils were 
authorised to appear, act and plead on the 
Original Side, the Madras High Oourt offered 
a fairfield for trying the experiment of 
unifying the Bar which was the policy 
underlying the Act. 

The word “ practise” ordinarily means 
appear, act and plead, unless there is any- 
thing in the subject or context to limit its 
meaning. The word practise is used in 
B. 4, of the Legal Practitioners Act of 1874 
and it was held by Jwala Prasad, J., in 
Laurentius Ekka v. Dhuki Koeri, (4) that 
the word ‘practise’ includes the righg, to 
appear, plead and act. I may in this 
connection refer to Bakhtawar Singh v. 


(4) 92 Ind.Oas, 179; 4 Pat. 466; A. I. R.1926 Pat, 73; 
7 P. L. Te 862, 


. In re POWERS pe NEWLY ENROLLED STATUTORY ADVOCATES: 


‘ 
113 1. 0, 1928 


Sant Lal (5) where it was held that 
Advocates can act and plead’ unless, there 


is anything ‘in the rules framéd by tho 


High Court restricting their power. 

I think that es.8 and L4 of the Bar Councils 
Act, whi:h entitle an Advocate’as of right 
to practise in the High Court, entitle an 
Advocate of the Madras High‘ Oourt to 
appear, act and plead in all the jurisdic- 
tions of the Madras High Court. If this 
view is correct, it follows thatany rulés 
which cut down that right to plead alone 
would be repugnant to the “provisions of 
ss. 8 and 14. 

Ido not think,it makes any difference 
whether the Court for the ralief of insolvent- 
debtors is aseparate Court or is onlya 
part of the High Oourt’s Original Oivil 
Jurisdiction. If the Court is a separate 
Court it, will be a Court falling under cl. (b) 
of s. 14, As appeals lie to the High Court, 
it will be a Court subordinate to the 
High Oourt and s, of the Legal Practi- 
tioners’ Act will also apply. If Insolvency 
Jurisdiction is part of the High Oourt’s 
Original Side Jurisdiction s. 14 cl. (a) 
will apply, 

I am unable to agree with the contention of 
Mr. Srinivasa lyyengar that as an Advocate 
is allowed to practise in the High Court 
even if he is prevented from acting in the 
Insolvent Court there is no repugnancy. 
Iam of opinion that where an Act confers 
rights to a party in general terms and 
entitles him to perfurm more than one 
function, the cutting down of these rights 
by arule would make that rule repugnant to 
the provisions of the Act. The following 
observations of Wills, J.,in R. v. London 
Bird, Needes Hxparte (6) arein point. “I 
desire in my judgment to adopt a broad 
principle which istoo clear to need cases 
to be cited for its justification the principle 
that where a power to make regulations is 
given to a public body by Statute, no 
regulations made under it can abridge a 
tight conferred by the Statute itself.” I 


may also refer to the Municipal Corpora” - 


tion of the City of Toranto v. Virgo (7). 

lam of opinion that Advceates enrolled 
in the Madras High” Court ‘under the 
provisions of the Bgr Councils Act are 
entitled to act and plead in the Insolvency 
Jurisdiction of the High Court. 

Walsh, J.—I agree and have nothing 
to add. 


V.N.V Referen. answered, 
° (5) 9 A.617; A.W. N. wpe 153; ` 
„© (1898) 2 Q. B. 340; 67 L. J. Q.B. 618; "75 L. T. 
-156; 46 W R. 528; 62 J. Fa, 
0, 889-69 LJ. P 0.4; 73 L, T. 449, 


(7) (1896).A. 
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-  EMPEROR—RESrONDENT. 
` Criminal Procedure Code (Act V of 1898), ss. 236, 
237, 238, scope of—Accused charged with substantive 
offence only —Gonviction for abetment, legality of. 

A person may’ be convicted of abetment of an 
offence, even if he is charged only with the substan- 
tive offence if, on the facts stated in the charge, the 
accused could have been charged with abetment. [p. 
883, col. 2.] 

Padmanabha Panji Kannaya v. Emperor (1), Hulas 
Chand Baid: v. Emperor: (2) and Yedithd Subbaya v. 
Emperor (3), referred to. 


Criminal appeal from the judgment of the 
Sessions Judge, Yeotmal, in Sessions- Trial 
No. 9of 1928, dated the 2lst June, 1928, 

Sir Hari Singh Gour, for the Appellant. 

Mr, G. P. Dick, for the Respondent. 

JUDGMENT.—In Oivil Suit No. 266 
of 1924 on the file of the Sub-Judge No. 2, 
Yeotmal, Udebhan son of Madhoji sued 
Musammat Tulja wife of Narayan, and 
Nenuram son of Jogidas Marwari, on a 
contract alleged to have been entered into 
with the plaintiff by defendant No.1 for 
the sale of her two fields Survey Nos. 9 and 
42 of Mauza Kotamba, These fields were 
suid to be inherited by the woman on the 
dgath of her mother Musammat Mukti. : She 
was to sell for Rs. 1,100 and was alleged 
to have executed a souda-chitthi on 24th 
February, 1924, having received Rs. 1,000, 
and agreeing to execute the sale deed with- 
ina month. Shefailed to doso. She was 
said to have executed a bogus sale-deed in 
defendant No. 2's favour on 12th April, 
1924, of the same fields. The plaintiffsued 
for specific performance of the contract of 
gale on payment of Rs. 100, the balanceof 
the consideration, __. a 

For the defendant No. 1 it was contended 


< that on the death of her father Zingu, who 


owned the fields Survey Nos. 42 and 9, about 
27 years ago his widows Deoki and Mukti 
enjoyed this land till their death. Deoki 
sold Sarvey No. 42to Narayanand Tukaram 
18 years ago and Mukti, è. e, defendant 
No L's mother, sold Survey No, 9 to Bhagoo 
Bhamti about 25 years ago. Dafendant 
Nd, L wasthe sole heir of her father Zingu 
on the death of his widows, and defendant 
No, 2. fraudulently got a sale-deed from 
her on 12th April, 1924, without giving her 
any writing about theagreement to give her 
Survey-No, 9, One Punameltand who attested 
58 . 


. te 
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-under the circumstances 


è 

f BBL 
‘that sale-deed undertook to fight, outa . 
litigation with defendant No, 2 and to 
give Survey No. 9 to defendant No, 1, gnd in 


order to do so heobtained ahumb-marks of 
defendant on blank papers. It was denied 


*that defendant No. 1 ever entered into 


any contract of sale of the fields with 
the plaintiff or executed the souda-chitthi, 
dated the 24th February, 1924, or, received 
any considerations s . 

denied that 


For defendant No. 2 it was 
-defendant No. 1l executed the souda- 
chitthi. It was said to be antedated, bogus, 
fraudulent and fabricated after the sale- 
deed to defendant No. 2 to defraud him, 
-Punamchand was said to have created'it 
‘in the name of the plaintiff, his servant 
having himself attested defendant No. 2’s 
‘sale-deed: Defendant No. 2 further con* 
tended that he was a bonafide purchaser 
for value without notice of the alleged con- 
tract of sale in plaintiff's favour and that as 
such the contract could not be enforced as 
-against him, 

The suit 
issues:— n 

“l (a). Did defendant No. Lagree to sell 
the fields in suit to plaintiff for valid con- 
sideration as per plaint? 

(b). Ifso,;did defendant No. 2 know of 
it at tha date of his sale-deed? , 

(e). Is the transaction under the souda- 


was tried o2 the following 


patrak dated 24th February, 1924, a real 
genuine one? 
“2 (a). Is the souda-chitthi dated 24th 


February, 1924, antedated, bogus, fraudu- 
lent and fabricated to defraud defendant 
No. 2 as alleged? | 

(b). Isit obtained by one Punamehand 
under misrepresentation and fraud and ` 
alleged by de- 
fendant-No, l in the plaintiff's name as 
alleged? “a 

(c). Isthe agreement under the souda- 
chittht in suit with plaintiff for an inade- 
quate consideration as alleged ? = 

“3 (a). Is? defendant No. 2 a bona fide 
purchaser of the property from defendant 
No. 1 without notica of the alleged agree- 
ment of sale with plaintiff? 

(b). Ifso,-can the plaintiff's agreement 
of sale be enforced by superseding the de- 
fendant No. 2's sale-deed in suit? 

“4, Tathe plaintiff's claim not maintains 
able for not including the relief of posses« 
sidn as alleged? 

“5, Should the agreement of sale in suit 
be specifically enforced? 

“6. To what relief, if any, is the plaints 
iff entitled?" e . 


ge 


- “The «J udge in his judgment, referring 


to the evidence adduced by the plaintiff, 


writes :— 
“It clearly revedls the fraudulent nature 


of the trahsaction embodied in the souda- 
* patrak. It exposes Punamchand Marwar? 


completely, though he had taken all care 
‘to screen himself in order to finance and 
-fight out the litigation asa third uninter- 
ested party. This he obvtously did as he 
had attested the sale-deed in favour of 
defendant No.2. 1 have carefully consi- 
dered the evidence adduced to prove that 
the date, 25th February, 1924, of the death 
of Mukti, motherof Tulja, in the register 
of births and deaths for Kotamba main- 
tained at the Police Station, Babulgaon, was 
„falso and fabriéated later on.” 

The Judge found thatthe fields were worth 
Rs, 5,060 to Rs. 6,00Uand that the considera- 
tion of the agreement of sale was grossly in- 
adequate. ‘The entry of 25th February, 
1924, was genuine. He found on issue No. 1 
(al and (c) in the negative and. the whole of 
the 2nd issue in the affirmative. Dealing with 
issue No. 1 (b) and issue No, 3 (a) and (b) the 
Judge found that defendant No. 2 was the 
purchaser of the fields from Tulja for 
value, and further that he had no notice of 
the-alleged agreement tosell in the plaint- 
jff's favour, and that the agreement of salé 
ould not be specifically enforced. The 
plaintiff's claim was dismissed with costs. 
This judgment was dated the 30th Novem- 
“ber, 1925. 
` -The Judge on Ist December, 1925, suo 
motu took proceedings under’s. 476, 
Oriminal Procedure Code, for offences under 
as. 403, 467, 471, 191 and 192 and 196 of 
the Indian Penal Code in mA of the 
‘souda-chitthi dated the 24th February, 
1924, filed by Udebhan, the plaintiff in 
Civil Suit No. 266 of 1924. Notices were 
issued to Udebhan, Laxman, Bahiru, Bhol- 
chand and Punamchand. Those proceed- 
eings resulted-in an order. dated the 22nd 
July, 1926, the Sub-Judge finding that the 
non-applicants committed the offences men- 
tioned above, namely, under s. 109 read with 
s9. 467 and 471, and under 8. 193 read with 
5. 191 of the Indian Penal Code; and that the 
non-applicant Udebhan had also committed 
an offence under s. 423. The Judge held 
that Punamchand had brought into ex- 
ästence a false souda-chitthi, and ordered 
the complaint against the four person to 

tried. 
Pee aad: Laxman, Bahiru and 
{Jdebhan came to this Courtin Civil Revi- 
gions Nos, 182-B to 185-B of 1926 against the 
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order of the District Judge, Amraeti, who 
rejected an application made to.” him 
against the complaint laid. The four 
civil revisions were rejected here, Bhol- 
chand had died and, therefore, ditl not come 
to this Vourt. . 

The criminal case. was committed to the 
Court of Sessions, Laxman, a Pleader’s 
clerk, was given a pardon and Udebhan, 
Bahiru and Punamchand were sent to 
stand their trial before the Court of Ses- 
sions. The trial resulted in the conviction 
of Udebhan and Bahiru under s. 467, Indian 
Penal Code, they being given three months’ 
‘rigorous imprisonfment each, and in the 
conviction of Punamchaud under the same 
section, he being sentenced to undergo 
rigorous imprisonment for three years and 
to pay a fine of Rs. 4,000 or in default to 
further ‘rigorous imprisonment for one 
year. Against that conviction the present 
appeal has been filed. i . 

Before entering into the legal objection 
raised tothe appellant's conviction I will 
deal with the arguments advanced on the 
merits of the case, Much time was spent 
to establish the unreliability of the en- 
tries in the Kotwar's book, and the Police 
Station register as regards the date of the 
death of Mukti, mother of Musammat Tulja. . 
But it is unnecessary to gointo this in any 
detail; for I agree with the opinion ex- 
pressed by the trial Court in para. 10 of its 
judgment that it would be unsafe to rely 
upon the entries in Exs. P-8 and P-14, 
And the recital in Ex. P-17 tends to show 
that Musammgt Mukti died on the 25th 
of February, 1924. But even if that has 
not been established,and the woman died 
onthe 22nd February, we havethe ap- 
prover’s story that the souda-chitthi was 
not executed until the month of May, 1924, 
The conviction really depends on the ap- 
prover’s statement and its corroboration 
in material particulars. Much of his story 
is admitted by the deféace. Tulja seems 
now to have been got at, butin the civil ° 
suit itisclear that she admitted that she, 
gavea blank paper to Punamchand with 
the thumb-impiession ðn it, being told 
thatthe paper would be used to write the 
plaint on which the suit was intended to 
bs brought, She denied then executing 
the souda-chitthi in favour of Udebh 
and said it was false and fraudulent, 
In her present statement she also states, 
though siding with the present appellant 
Punamehand, that he took hes thumb-mark 
on four blank papess, and denies that 
she executed the, souda-chisit, It .seemg 
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to me.thàt the story of the approver as forgery of a valuable security. An elabo- `- 
regard8 the blank paper with hèr thumb- rate legal argument has been addressed 
impression on ft has been sufficiently tome by the learned Counsel for theep- 
corroborated: | pellant, contending that though his client 

There are other circumstances in the case might be guilty of an abetmentof’forgery  - 

“ whicheleaveslittle doubtas to Rucamchand’s he cannot be punished for the Offence of ° 
guilt. Hisstory isthdt he hada l0annas_ forgery itself, for can he be punished for 
8 pies stare in the sale taken inthe nameof theabetment without being charged with 
Nenuram, Nenuram aad Pàonalal owing that specific offence; and that at least the 
the balance, andhe has called evidence to case must go back’to enable fhe Sessions 
show that this was the case, and thaten- Court to charge the accused with abetment 
tries showing this transaction were entered of forgery. Now, the case is that though 
in the books of Hiralal. Thisis denied by the appellant did not actually „With his 
Nenuram, and Pannalal statesthat Panam- .own hand scribe the false document, yet 
chand had nointerest in that transaction, he had it made and was present when: if, 
Bat takingit for granted that this was the was prepared. I am referred to the case 
case, it doesnot follow that Punamchand of Padmanabha Panji Kannaya v. Emperor 
then held the souda-chitthi dated February, (1) and to Hulas Chand Baid v. Emperor , 
that year executed in tne name of his serv- (2) which lays down that tle effect of the 
ant Uiebhan. Andit further seems that recent amendment ofs. 238, Criminal Pro- 
because Nenuram and Pannalal denied cedure Code, by the insertion of sub-s. 2A. 
Punamchand’s interest in Neauram's sale- therein, specifically mentioning the case of- 
deed that the false souda-chitthi was an “attempt” to commit an offence, is that 
cilled into being, It is very unlikely that s. 238, Oriminal Procedure Oode, does not 
there should have been any sale in the justify a conviction for abetment without 
name of Nenuram alone if the property a separate charge therefor; and it is 
could already be claimed by Panamchand argued that the defective charge cannot be 
from his servant Udebhan. The sale-deed changed here. Butit seems to me that 
itself states that the property had not been s. 238, Oriminal Procedure Code, provides 
sold nor was it encumbered by Tulja. Is forconviction for a minor offence where 
has tobe remembered that Punamchand evidence is insufficient to provea graver 
‘was an attesting witness to that document, offence. Section 114, Indian Penal Code, 
and I find it hard to believe that he would, laya down that whenever any person is 
by*that attestation, agree to a sale to Nenu- present when the act or offence, for which 
ram alone, though he and Pannalal might he would be punishable in consequence of 
have hada share in it, whea ia reality the the abetment, is committed, he shall be 
property, which it is evident he was very deemed to have committed such act or 
anxious to obtain, was inhispower to offence. Section 238, Criminal Procedure 
obtain by virtue of a civil suit in the name Code; expressly provides that when 4 per- 
of the nominal transferee Udebhan. All son is charged with an offence, he may ba 
the circumstances point tothe truthof convicted ofan attempt to commit such 
the approver's story, That Musammat offence although the attempt is not 
Talja was)not present when the souda- separatély charged. The test seems to ma 
chittht was prepared and that the document tobe thatall the legally necessary eles 
was antedated, è ments ofthe offence of which the accused 

It seems to me that it has been establish- is convicted are also necessary elements. 
ed that the false souda-chitthi was ex- ofthe offence with which the accused wag 
ecuted at Yeotmal and not at Kotamba. charged. The graver charge gives the 
Reliance is placed on the evidenceof accused notice of all the circumstances 
witnesses Nos, 2,3 and 4 for the defence going to constitute the minor charge of 
who testify to thedharwar-chitthi. The which he may be convicted; and it seema 
story of that dharwar-chitthi and its as- to meimmaterialin the present case whe« 
sigament by Ohuanilal to theappellant ther the accused was tried fora substans 
seems to-have bsen carefully manufac- tive offence or abetment. Saction 236, 
tured tomeet a case like thei present aris- Original Procedure Code, lays down that 
ing outofthe transaction. I think oe where there is doubt as to what offence 

ewe ee 1 gd. Oos. 145, 38M: 264; TM. L, T.79; 20 
| Tne charge under which the appellant (j 99 Ind. Gas. 34; 44 O. L,J, 216; A, I R, 1927 Cal 
has been convicted is one” under s, 467, viz., 63; 28 Or, L, J. 2 í 
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- thas been committed, the ‘accused may be 


charged with having committed all or 
any,of such offences, or he may be charged 
in the alternative’ with having committed 
some ongof the said offences; and in 


* which case, under s. 237, of that Code, it 


the accusedis charged with one offence, 
and it appears in evidence that he com- 
mitted a, different offence for which he 
mighthave been charged underthe pro- 
visions ofs, 236, he may be convicted of 
the offence which he is shown to have com- 
mitted, although he was not charged with 


it. Sundara Aiyar, J., in Veditha Subbaya.- 


v. Emperor (3), after referring to Padma- 

Rabha Panji Kannaya v, Emperor (1) the 
case relied on by the appellant states :— 

“I donot think that the learned Judges, 

“who decided the case [Padmanabha Pan- 
ji Kannaya v. Emperor (1)} intended to lay 
down a universal rule that in no case can 
a conviction for abetment be possible where 
the cherge was only of the principal 
offence. The question is what were the facts 
charged? If on those facts two charges 
could be framed namely, the commission 
of the principal offence, and the abetment, 
the by virtue of provisions of s. 237, 
the accused may be convicted of the offence 
of the abetment though it was not charged 
separately against him. The Act lays 
down no specific provision with respect 
to the question decided here, But the 
principle is laid down in ss, 236 and 237," 

In the present case, not only did the 
accused instigate the forgery of the souda- 
chitthi but he was present when the 
forgery was made, and it seems to me that 
the sppellant is the real person, and the 
actual writer may have been tha abettor; 
and appellant being present he is guilty of 
the principal offence. I think that in the 
present case the accused could have been 
convicted under s, 467/114 on the present 
charge, 

a I confirm the conviction. As to the sen- 
tence it is argued that it is severe. But 
here we have the case that not only did 
the accused make a false document but 
that a suit was filed thereon, and under 
these circumstances I do not think the 
punishment inflicted, viz, that of three 
years’ rigorous imprisonment and 4 fine of 
Rs. 4,000, can be deemed excessive. The 
appeal is dismissed. The appellant’s bail- 
bond is cancelled and he is sent to Yeotihal. 

G. R, D. Appeal dismissed. 


(3) 15 Ind. Cas. 85; 23 M. L. J. 722; 13 Or, L, J. 453; 
(1912) M, W, N. 725; 12 M. L, T, 203, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. -° 
Srconp CIVIL ArPEAL No, 309 or 1926, 
July 31,1928 . 
Present:—Mr. Findlay, AJ. O. 
BALAJI—Praintirs—APPgLLang 


LEPSUS 
PANDURANG AND oTHEas— . 
DegresDanTs—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. I— Suit on mortgage—Plea by purchaser that mort- 
gage is invalid—Paramount title, whether raised— 
Plea raised in trial Court—Omission to object, effect 
of. 


+ There is no question of paramount title ina plea 

by a defendant in a mortgage suit that he has 
purchased the property free from encumbrances 
out phat the mortgage sued on is invalid. [p. 885, 
sol. 1. 


When a defendant raises a question of paramount 
title and the matter is allowed to go to trial on that 
issue in the first Court without objection from the 
other parties, there cannot be said to be a flawin 
the matter of jurisdiction, and a reversal of the 
judgment of the first Court on the ground that the 
issue was not properly triable in the action should 
not be allowed. [p 885, cols. 1 & 2.] 

Jaggeswar Dutt v. Bhuban Mohan Mitra (1), fol- 
owed, i 


Appeal against the decree of the Ad- 
ditional District Judge, Nagpur, dated the 
16th February, 1926, in Oivil Appeal No. 
98 of 1925. 


Mr. M. R. Bobde, for the Appellant, 
. Mr. G. R. Deo, for the Respondents. «+ 


- JUDGMENT.—The plaintiff Balaji 
came to Courtelaiming on a mortgage-deed 
dated 2nd June, 1921, for Rs. 200 exe- 
cuted by the first two defendants-respond- 
ents Pandurang and Govind; under it a 
house situated in Nagpur was hypothecated. 
The first defendant admitted execution and 
receipt of consideration under the mort- 
gage-deed. Thecase proceeded ex parte 
against the second defendant. The third 
defendant-respondent, Stadasheo, was im- 
pleaded as being in possession of the pro-° 
periy. Itis with his case thatI am now 
concerned. His position in the frst 
Court and throughout has been that the 
house belonged exclugively to the second 
defendant and that ft was attached and 
auctioned by the Criminal Court in a crimi- 
nal case against that defendant and was 
purchased by him (defendant No.3) free 
of encumbrances. He, therefore, claimed 
that he was not bound to redeem, the 
plaintiff's mortgage and he further alleged - 
that the mortgage was’a fictitious and void 
one, e 


|| 
1131. 0. 19928 


The first Court found that the mortgage 
had heeh executed and duly attested 
but ‘that consideration had not pass- 
ed thereunder. “The Subordinate Judge 
further held that the mortgage was ex- 
ecuted for an unlawful object with 
+a view to degeat the claim of greditors and 
that in sliort, the ded in question was a 
fictitious and voidone. On the findings 
he dismissed the suit against all the 
defendants. ‘The plaintiff appealed to the 
Court of the Additional District Judge, 
Nagpur, who confirmed the findings of the 
first Court and dismissed the appeal. The 
plaintiff has now come up tp this Court on 
-gecond appeal.: - 


An important point urged on behalf of 
the appellant is that as the defendant No. 3 
pleaded a paramount title, he ought to have 
been discharged from the suit. In this 
connection reliance has been placed on the 
remarksof Mookerjee, J., in  Jaggeswar 
Dutt v. Bhuban Mohan Mitra (1). It is of 
interest, however, to note that the so-call- 
ed paramount title plea was for the first 
time explicitly raised at a very late stage, 
viz,on 17th July, 1925, some 24 months 
after the issues had been framed, In my 
opinion, however, there was in reality, no 
question of paramount title as such. The 
third defendant- respondent's case was not 
that the house did not belong to the mort- 
gagor but that the mortgage was an invalid 

_oné, Even, however, if itcan, by any 
stretch of reasoning, be held that the said 
defendant’s plea amounted to one of para- 
mount title, it is perfectly ebvious that 
the plaintiff or the other defendants took 
no ob‘ection to the plea in the first. Gourt 
and it was only in the Court of First Appeal 
that objection was raised on this score. It 

- seems to me that, when a defendant like 
this raises a question of paramount title 
and the matter is allowed to go to trial on 
that issue in the firs} Oourt without objec- 
tion from the othef parties, there cannot be 

“said to be a flaw in the matter of jurisdic- 
tion. Atthe most, there was an undue or 
unnecessary extension of the frame of -the 
litigation and the scope of the enquiry. So 
far as the fictitiousness of the mortgage and 
the like were concernéd, it would equally 
bave been open to the other defendants to 
raise similar objections. I concur with 
Rampini and Mcokerjee, JJ., inthe view 
taken by them in the Oalcutta decision just 


. i 


- (1) 33 0,425 at p, 435; 3 U. L, J, 205, 
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quoted, that when the parties have allowed e 


:a matterof paramount title to go fo” trial 
“without objection, a reversal of the judg- 


ment of the first Court on fhe ground that. 
the issue was not properly friable, in the 
agtion should not be allowed. This, there- 
fore, disposes of the first ground of ap- 
peal, 

The next point urged is that the lower 
Courts should have necessarily, determined 
the vexed question in the case asto” whe- 
ther the house belonged solely to defend- 
ant No.1, or jointly to defendants Nos. 1 
and 2, and it has been urged in his con- 
nection that, in the latter event, the plaint- 
iff's claim would have been entitled to suce 
ceed at least to the extent of one-half. 
In the peculiar circumstances,of this case, 
however, I am unable to see that it was 
essential to determine this question. Once 
the matter of the fictitious or real nature 
of the mortgage had been agitated a 
decision to the former effect would neces- 
sarily imply the failure of the whole of the 
plaintiff's suit.. The main matter agitated 
on: appeal has, however, been with refer- 
ence to the nature of the mortgage in 
question. It has been urged that the 
judgment of the Additional District Judge 
in this connection is a faulty one, that only 
general reasons are advanced in favour of 
the view taken and that there has, in any 
event, been insufficient proof that the mort- 
gageo was a party,to the design Iam unable. 
however, to accept these contentions. It 
seems to me that both the lower Oourts 
have given very weighty reasons indeed 
in favour of the view that mortgage was un- 
doubtedly a fraudulent and fictitious one. 
Only afew days after its execution, did the 
prosecution of the second defendant arise 
and it is fairly clear that, before its execu- 
tion, he had admitted having committed 
defalcations. The motive, therefore, for 
endeavouring, by the execution of the 
mortgage, to delay, embarrass, or al- 
together prevent possession of the property 
passing, is obvious On the face ofit. It has 
been suggested that, if the motives of the 


parties to this mortgage-deed were as sup- 


posed, what they would have entered in it 
would have been a sale transaction, but the 
obvious reply to that is that such transac- 
tion often isinconvenisnt from the point 
of view of the present owner. If possession 
doeg not pass under the sale, a presump- 
tion is apt to arise straight away that the 
sale-deed is a fraudulent one, The con- 
duct ofthe appellant in rushing into the. 
transaction in the way he did is, on the 


e 


e 
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face of it, suspicious and it is perfectly 
obvious that he made no proper enquiry 
whatever and it is almost incredible that, 
if le is a professional banker and went 
into thig trans&ction with absolutely clean 
hands, he must not have been unaware thaf 
it.was a Shady one, The non-examination 


of the vendor, to whom thé money raised. 


under the mortgage was to be paid, is 
peculiarby sjgnificantand I am inclined to 
share “the doubt expressed by the Addi- 
tional District Judge as to whether any 
such person in reality existed, 

. The finding as to the mortgage being 
‘a fictitious one, which has been arrived at 
by both the lower Courts, is, no doubt, one 
of law based on inferences from the evi- 
dence, which, this Oourt could interfere 
withon second appeal, but, after examin- 
ing the evidence, 1 can seo no ground what- 
ever which would justify my disturbing 


that finding. 


It haslastly been urged that the plaint- 
iff should have been allowed to prove his 
account-books. Copies of the account- 
books were produced in Court on the 6th 
of May, 1925, plaintiff's evidence was taken 
on the 17th of July, 1925, but apparently he 
did not then produce the originals, norcan 
I find that, in the first Oourt, any 
prayer was made for adjournment in this 
connection. It must not be meant to imply 
here that the plaintiff would have been 
entitled to such an adjournment except on 
‘strong cause being shown. The matter of 
the account-books, seems tome ofa very 
minor importance, because if, as I believe, 
the plaintiff was aware of the nature of this 
mortgage and of the real motive for its 
execution, there can be little doubt that he 
would not be prepared to have his accounts 
in such a form that they would at least 
superficially support the idea of considera- 
tion having passed. 3 


<- Tha case is one, in short, in which the 


‘conclusions arrived at by the lower Appel- 
late Oourt are,in my opinion, inevitably 
correct. The appeal is dismissed. The 
appellant must bear the respondents’ costs. 
Costs in the lower Oourts as already 
ordered. : 

G.R.D’ ` Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT." . 
BECOND Civit APeral No, 296 or 1926, 
July 19, 1928. 
Present :—Mr, Prideaux, A, J. O.. . 

ALLI SAHEB AND OTHERS— APPELLANTS 

5 1ersus e ° 
YASIN KHAN-—RRSPONDENT, 

Civil Procedure Code (Act V of 1908), s. 100— 
Question of ownership, whether one of. fact—Co- 
owners—Suit to eject trespasser—All co-owners, whe- 
ther necessary parties. ' 4 

The finding on a question whether a site be- 
longs to an individual or to the public isone of 
fact. ‘ 
Nagaraja Pillai v. Secretary of State for, India (1), 
relied on. . f 

One of several co-owners can maintain an' action for 
ejectment against a trespasser without joining the 
other co-owners as parties to the action. . 

Appeal againstihe decree of the Addi- 
tional District Judge, Yeotmal, in Oivil 
Appeal’No. 93 ‘of 1925, dated the 25th 
March, 1926. | 


Messrs. C. L. Subhedar and Abdul Razak, 
for the Appellants. ; 
Mr. M. R. Bobde, for the Respondent. 


JUDGMENT.—The plaintiff sues for 
a declaration and injunction in' respect 
ofa piece of land measuring about 405 15 
cubits. It has a raised platform of mud 
and stones with dilapidated mud walls, 
and inside these there is a tomb like mound 
of earth in one corner. This, the plaint 
states, is the plaintiff's private property. 
The defendants weie allowed to inst® a 
sowari and tajia for seven or eight years on 
it. The plaintiff did not want this to be 
done in futurb butthe defendants insisted 
on using this site for this purpose, Hence 
the present suit, 

The defence isthat the site is public pro- 
perty belonging tothe Mubammadan com- 
munity whohave aright to instal a public 
tajia and sowari. They said it is being used 
for over 15 years for this purpose, and even 
if it were the plaintiffs private property, 
he not having been in possession within 12, 
years before the suit, the claim is barred 
by limitation,and further, even if it be held 
to belong to the plaintiff, the Muhammadan 
public had acquired a right of easement to 
instal the tajia and sowari.> . 

The trial Court found that the site and 
the platform are the plaintifi's property 
that’ he was using it within 12 years before 
the suit, and that he was entitled to ‘prevent 
the defendants from using it. He was 
given a decree for the declaratién- and 
injunction as prayed for. On appeal by the’ 
defendants the edecree-of the first Court 

e n t 
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has bean confirmed. Hence the present 
secotd appeal. : 

Much has baan mide inargauma3ntof the 
statements made by the plaintiff's brother, 
contained m Ess. D-1, D-2 and D-3. There 
are said to be admissions and it is contend- 
ed that they are very important in determin- 
ing whether a partition took place between 
the brothera 19 years ago or 8 or 9 years 
ago. I donot see theimportance of this. 
These statements are merely admissions, 
and whethesthe property at the time bs- 
longed to the plaintiff and his brother or to 
the plaintiff alone is not very material so 
far as these admissions afe concerned. The 
admissions are notconclusive, and both Courts 
have after a careful consideration of the 
circumstances of the case, under which these 
statements were made, have cəme to the con- 
clusion that thoss statements are untrue, not 
to be depended on, and I concur in the 
opinion of the two lower Courts on this 
point. Yg 

Really, there is only one question in the 
suit, and that is: who is the owner of the site 
—the plaintiffor the Muhammadan public? 
The finding on this question seems to me one 
of fact: see Nagaraja Pillai v. Secretary of 
State for India (1), Thefact is immaterial 
whether there wasa partition at all between 
the plaintiff and his brother, for one of 
several co owners can maintain an action in 
ejectment against atrespasser without join- 
ing the other co owners as parties to the 
action. The concurrent findings that the 
land is plaintiff's and that it had been ia 

. his possession within 12 years before the 
filing of the suit are, therefore, findings of 
fact which are conclusive. 

“The result is that this appeal fails and is 
dismissed with costs. The appellants will 
pay the respondent's costs. 

G. R. D, . Appeal dismissed, 

(1) 26 Ind. Oas. 723;-39 M. 304 at pp. 314, 315, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Miscatuannous JUDIOLAL Oase No. 47 

: oF 1927, 
7 June 22, 1928, ° 
Presznt:—Mr. Prilosur, A. J. 0, 
SETH SORABJI, K, B.—APPLIOANT 


. Versus 

SETH DWARKADAS AND OTHERS 
ee : —-Non-ABPLioanTs. . 
Civil Procedure! Code (Act Yeof 1908), O, XLVII; 
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SETA SORABJI V. BATH DWARKADAS. ` . 
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r. 1~“Any other sufficient reason", meaning of-Mjs9 
take, whether good ground for review—Mortgage— » 
Accession—Tests. f 
The words “any other sufficient reason” in 
O. XLVII, r.l ofthe Civil Rrocedure Oode fhean a’ 
reason sufficient on grounds at” least afalogous to 


those specitied immediately previously. “No review, 


therefore, lies on the ground of a mistake which is o 
not apparent og the face of the record. [p. 891, col. 
l 


“Tt is only when a mortgagee, by utilizing his posi- 
tion as such, acquires property that it can be deemed 
to be an accretion. °|¢bid.] s e 

Application for review of judgment in 
Second Appeal No, 401 of 1925, dated the 
25th June, 1927. ‘ 

Sir H. S. Gour and Mr. W. R. Puranik, 
for the Applicant, i 

Sir B. K. Bose and Mr, S. B. Gokhale, for 
the Non-Applicants. 

ORDER,—The plaint wpon which this 
litigation started states that on 28th Novem? 
ber, 1908, at Khandwa Rajaram sonofSivram 
Kunbiof Khandwa, defendant No, 10 ex- 
ecuted a mortgage-deed for Rs, 4,000 
in favour of the family firm of defendants 
Nos.1 to 4, then known as Radhakisan 
Jaikisan, and mortgaged thereby the pro- 
perty described in scheduleAattached there- 
with. Ouatofthe mortgaged property the 
mortgagees were putin possession of the 
malguzart sbares in Mouza Khandwa Taraf 
Kunbi and Fatehpur, shown as items Nos. 
land ? in schedule A. The following were 
the terms oi the mortgage, 

1, The principal sum of Rs. 4,600 was 
to carry compound interest at 12 annas per. 
cont. per mensem. 

2. The interest was to be paid every 
year and the principal sum ia four years, 

3. The profits of the mortgaged property 
putin possession of the mortgageese were 
to be appropriated first towards the 
interest and the balance, if any towards 
the principal. 

In case of non-satisfaction or non- 
payment ofinterest every yearcompound in- 
terest at 12 annas per cent. per mensem was 
to be charged after the date fixed for pay- 
ment of the mortgage money. 

5. In case of default the mortgage money 
was to berecovered by sale of the mort- 
gaged property. 

The plaint states that defendants 
Nos. 1 to 4 have broken the in- 
divisibility of the mortgage by themselves 
purchasingatwo annas malguzari share of 
Mouza Khandwa Taraf Kunbi and Fateh- 
pufont of the property mortgaged, shown ag 
items Nos, l and 2 in scheduleA by means 
of a registered sale-deed for Rs. 1,100, 
dated 19th December, 1912, and that though 
the sale deed has been executeds in the 


o 
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names of the deceased Madangopal son of 


/ 


* Radhakisan and of defendant No. 4,it isin 


*gaged property and is 


‘mortgagor defendant 


fact.a sale to the joint family of the defend- 
ants Nos.1 to 4. The plaintiff isthe purchaser 
of a one ‘anna malguzari share of Mouza 
Khandwa Taraf Kunbi out of the mort-, 
hence entitled to 
redeem the mortgaged propert} other than 
that purchased by the defendants Nos. 1 
to 4 as alleged,in para. 5 ọf the plaint, by 
payment of a rateable share of the mortgag- 
ed debt, if any be due to defendants Nos. 1 
to 4, The one annashare purchased by the 
plaintiff has been recorded in his 
name in the register of proprietary 
rights. The mortgage became open for 
redemption on, 28th: November, 1912, and 
the plaintiff became entitled to redeem 
the mortgage on payment ofa proportionate 
amount on the date of his purchasing the 
malguzari share. Cause of action forre- 
demption of the mortgage accrued to the 
No. 10 on 28th 
November, 1912, at Khandwa. Defendants 
Nos. 5 to 9 are added as defendants in the 
case as they are subsequent transferees of 
portion of the mortgaged property sought 
to beredeemed. The plaint states that 
éach of the defendants has. The plaintiff 
asks for accounts to be taken from de- 
fendants Noe, 1 to 4 of the mortgage debt 
and asks further for a redemption decree 
against the defendants Nos. 1 to 4. 
Defendants Nos. 1 to 4 accepted the posi- 
tion that they are purchasers of a two 
annss share of Mouza Khandwa Taraf 
Kunbi and Fatehpur out of the four annas 
share covered by the mortgage. They con- 
tended that they are, however, entitled to 
recover the whole of the debt due under 
the mortgage oncredit being given for 
the sum of Rs. 900 payable towards 
the mortgage debt in accordance with the 
terms of the sale-deed executed in their 
favour by the mortgagor in 1912. The 
plaintiff's right of redemption of the 
mortgage on payment of only a proportion- 
ate part of the debt, as claimed by him, was 
disputed on the ground that the mort- 
gegor himself could not have claimed 
any such right under the terms of the 
sale-deed of 1912, and the plaintiff being 
a subséquent purchaser of only a part 
of the property is bound to pay the whole 
of the mortgage debt The defendants filed 
schedules sh wing their accountsof profigs 
from the mortgaged propery in their 
possession, and they claimed Rs. 11;592-14-6 
as the price for redemption of the 
mortgage. It was further contended that 
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the plaintiff has not paid full Oqurt-fee 
on the plaint and that the valug fop the 
purposes of jurisdiction is Rs. £,000 and 
not Rs, 200 as stated in the plaint. 
Defendant No.6 in a written’statement 
stated that the mortgage of 1908- was 
satisfied out ofthe usufruct ef the'pro- 
perty in possession of the defendants Nos. 1 
to4. Defendant No. 7 Seth Kamruddin. - 
gave his own valuation of the mortgaged 
property. He further contends that the 
mortgage has been satisfied, byt disputes 
the plaintiff's right to redeem all the mort- 
gaged property and contends that the 
plaintiff is only entitled to redeem the 
malguzari shares purchased by him. De- 
fendant No.9 in his statement says the 
same thing, and states that certain other 
persons interested in the different items 
of the mortgaged property are necessary 
parties but are not joined. 

These allegations were replied to and the 
plaintiff contended that there had been 
accretions to the mortgaged ` property ‘as 
stated in schedule K, and he, claimed posses- 
sion of the same along with the mortgaged 
property available for redemption. These 
include fields Nos. 451 and 452. Against 
field No. 451 theremark runs:—~ 

“One Mujatkhan was an occupancy tenant 
of this field. On 21st June, 1915, he pur- 
chased the proprietary interest of Totaram 
alone in this field, viz., eight annas interest. 
On the same date or thereabout the de- 
fendants purchase the same field froth 
Mujatkhan describing him as an owner 
thereof though he wasnot so and have 
been in possession of the whole field since 
then, The defendants’ possession over 
half of this field at least must be deemed 
to be that of mortgagees as the acquisi- 
tion thereby made was that of an occupancy 
holding. a 

Against field No. 452 the remark is as 
follows:"— 

“On 28thSeptember, 1910, Govindram sold 
his proprietary interest in this field which 
was 4 annas only toits occupancy tenant Muj- 
atkhan son of Kalekhan by a registered sale- 
deed. On or about the same date the defend- 
ants Nos. i to 4 purchased same field from.- 
Mujatkhan describing himas fn]l proprie- 
tor. The possession of defendants -over 
half of this field at leastshould be deemed 
to be” that of mortgagees asthe acquisition - 
thereby made was that of an occupancy 
holding.” í 

o less than 25 issues were framed in 
the suit, those oe with the acere- 
tions being issue No. 17 which runs:-zWhe-- 
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ther there havegbeen accretions to -the 
mortæaged.property as shown in the plaint- 
ifs schedule K, and issue No. 18 which 
runs:—If go, are defendants Nos. 1 to 4 
bound to deliver possession of the same to 
the plaintiffand on redemption and on 
“ what terms? A e 
. The lower Court dealt with this aspect of 
the case in para. 19 of the judgment. The 
Judge writes:— 
“As regards the item No. 3 covered by 
the Ex. P 6 jn respect of the field No. 451 
_the lambardar Totaram transferred his 
proprietary rightto Musakhan and others 
who were occupancy tenarts of these lands, 
and: they sold the plot to the mortgagees 
for Rs.z,500. The mortgagees alleged that 
they spent Rs. 3,530 in acquiring the 
plotand the plaintiff has made no offer 
to contribute towards the price -hereof. 
Under the circumstances of the case I see 
no ground for thinking. that the mort- 
gagees as such acquired Mujatkhan's lands 
. by way of an accretion to the mortgaged 
property. The plaintiff's claim to share 
in this land wiil have to be determined in 
the partition proceedings now pending, 
The mortgagees have constructed a bun- 
galow ona portion of this land and there 
iIsevidence to show that this has cost 
Rs. 8,030. Ths mortgagees are entitled 
to khas possession of the plot by reason 
of their having gota proprietary interest 
in the mulguzari village. Mujatkhan acted 
on behalf of the mortgageesin acquiring the 
proprietary right over this land. I do not 
think that the plaintiff is entitled to treat 
this land as an accretion to Rajaram's pro- 
perty. As regards item No. 4 the field 
No. 452 was held by Mujatkhan in ocou- 
pancy right The. defend. nts Radhakisan 
Jaikisan acquired proprietary right inthis 
field by taking a sale-desd dated 16th March, 
1906, Ex. 1-D 24 and they thereafter 
obtainted a surrender of the occupaucy 
right of Mujatkhgr by taking the deed 
Ex. D 6, dated 8th October, 1910. Under 
the circumstancesit- cannot be held that 
the defendants Nos. 1 to 4 acquired the 
land as mortgagees ef the interest of Raja- 
ram. lam of opinion that the plaintiff 
has failed to establigh his claim for khas 
possession of allor any of the items shown 
in schedule K, ` = 
The decree declared that the amount 
e dus to the defendants Nos.1 to4 ia 
Rs. 4,839 8 U on the mortgage, the amount 
incluciag principal interest and costs. The 
description of the mortgaged property to be 
redeemed was also given, <. ` < 


` 
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The plaintiff appealed and the learned 
District Judge held inter alia on issues 
Nos. 17 andi8 that items Nos. 1 and 2 
were not accretionsto the mortgaged ‘pro- 
perty, and that items Nos. 3 and -4 were to 
which the plaintiffis entitled on ,payment 
of proportionafe cost of acquisition which 
must be determined in the first Court. 
The lower Appellate Oourt dealt with the 
grounds of appeal and  cress-dbjgctions 
and remanded the case for a further enquiry 
and for the determination of the followitg 
issue namely:— ` 

“The proper contribution to be made by 


+ plaintiff towards cost of acquisition of pro- 


perties described in items Nos. 3 and 4 of thè 
schedule K filed in the suit. After this has 
been ascertained a fresh deeree isto be 
drawn up embodying the, effect of this 
decision andthe effect of the decision of 
the Appellate Oourt givenin paras, 29 
and 33," 


The first Court then cameto a finding 
and the case was returned. The District 
Judge then writes: — 

We have to determine (1) costs of acquisi- 
tion by defendants Nos.1 to3 of the two 
plots. (2) Profits ofdefendants No, 1 to 3 from 
thesaid two plots. 

“As regards plot No. 452 defendants Nos. 1 
to 3 claim:—(a) Half of 700 paid by the 
defendants Nos. ito 3 Govindram lambar- 
dar to buy proprietary rights in the plot; vide 
sale deed x. D 3! dated 16th March, 1906, 
(Govindram only held 4 annas share in the 
proprietary rights). Plaintiff disputes this 
item. (b) Half of Rs. 2,250 paid by 
defendants Nos, 1 to 3 to the occupancy 
tenant of the ploton 8th October, 1910, 
for his surrender of the occupancy rights. 
Thisitem isadmitted by the plaintiff. (c) 
Half of Rs. 1,500 paid to Totaramand Rama- 
ram (the other two co-sharers of Govindram 
holding respectively 8 annas and 4 annas 
shares in the proprietary rights) for con- 
sent to the possession of the defendants 
Nos. 1 to3 of plot No. 452 (see para, 27 of Mr. 
Parry's order), Plaintiff disputes this 
item. 

“As regards plot No. 451 defendants Nos. 1 
to 3 claim: (d) Half of Rs. 100 paid on 
22nd May, 1915, to Mujatkhan (the occu- 
pancy teuaut-of this plot) to- purchase the 
proprietary right from Totaram, This-item 
is denisd by the plaintiff, (e) Half of 
Rs. 2,500 paid to Majatkhan by defendants 
Nos 1 to 3 on 3rd May, 1915, for purchase 
of this plot No.451, This item is admitted 


-: “a i 


© 


. as regards 
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“ “Thys items (a), (c)and (d) are dis- 
puted by plaintif. The plaintif admits 
the gther two items.” 

- The District Judge held as regards the 
item (a) that the plaintiff must contribute, 
item (c), Rs. 1,500 that the 
plaintiff must contribute, and also as 
regards item ‘d) Rs. 1,000 that the plaintiff 
had to coptribute. The decree of the first 
Court was modified andassum of Rs. 6,195 
was found due by the plaintiff. 


Again that decision two appeals had been 
filed in thjs Oourt, viz., Second Appeal 
No. 456 of 1925, filed by the plaintiff, and 
Second Appeal No. 401 of 1925, filed by de- 
fendants Nos. 1 to3, In the latter Macnair, 
A. J. U., held,— 

e “For reasons given in paras.2 to 7 of the 
draft judgmenf I hold that the plaintiff's 
claim must be dismissed so far as plots 
Nos. 451 and 452 are concerned. The 
appeal of the plaintiff (No, 456 of 1925), 
for reasons given inpara, 12 of my draft 
judgment, is dismissed so far as the de- 
fendants-appellants are concerned. The 
appellants in both the appeals state that 
the decree with the modifications neces- 
sitated by the success of grounds Nos, 1 to 
5 of the defendants-appallants’ appeal has 
been fully satisfied. Itis, then sufficient 
to state that neither party can obtain any. 
further relief against the other. In the 
circumstances I direct that the costsof 
the appeals by each party against the other 
should be borne as incurred. 

“For reasons given in para. 13 of my 
draft judgment, I cet aside the direction 
ofthe lower Appellate Court that the 
plaintiff should bear the costs of defendants 
Nos. 4 to 9." : 


The judgment in Second Appeal No. 456 
of 1925 runs: — ° 

“For reasons given in the judgment 

delivered to-day in Second Appeal No. 401 

e of 1925, this appealis dismissed so far as 
the relief claimed against defendants 
Nos. 1 to 3 is concerned. But the direction 
ofthe lower Appellate Court that the 
plaintiff-appellant should bear the costs 
of defendants Nos.-4 to 9 is set aside. 
Costs of this appeal will be borne-as in- 
curred.” 

Now, the plaintiff applies for review of 
the judgment so faras it dacides the ques- 
tion of the accessionof plots Nos. 4518nd 
452 of the mortgaged property sought to 
be redeemed. Ihave heard arguments as 
to theadmitting of this application for re- 


- view, and the question now before me is 
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whether this application should or should 


not be admitted. P 


As regards plot No. 451,. Mujatkhan the 


tenant bought proprietary rights on 22nd 
May, 1916, from Totaram a c@sharer of 
eight aonas and lambardar, and the next 


day, i. e., 23ré May, .1915, he e8ld it fo the’ 


mortgagees. As regards plot No. 45%, the 


same tenant surrendered tothe mortgagees’ 


on 8th October, 1910. Objection is taken 
to the decision of Macnair, A J. O., that 


these were not obtained qua mortgagees. 


It is argued as regards No. 451 that asthe 
village was undivided and Totaram was 


‘only a co-sharer *lambardar he could not 


sellto Mujatkhan. It is contended that as 
the lambardar could not sell the whole 
of the proprietary rights Mujatkhan con- 
tinued to be a tenant and the mortgagee 
only got? occupancy rights: Mohanlall v. 
Chaodhri Palandar Singh (1). As regards 
No. 452,the assumption in para. 6 of’ this 
Oourt’s judgment is said to be wrong. 
As regards this field, the mortgagees pur- 
chased before the date ofthe mortgage 


though Govindram mortgaged on 12th: 


March, 1908,and Raja Ram on z8th Novem- 
ber 1908. It is said’ that the plaintiff 
purchased aone anna share which Raja- 
ramsold out of his share, and as the 
village is undivided the plaintiff has a 
right to redeem these two plots. I am 
referred to s. 63 of the Transfer of Property 
Act and also to Pyarelal v. Pannalal (2; a 
casa of this Court. Itis argued that it is not 
necessary for accession to be qua 
gagee. . 

“To meet the objection raised that no 
review lies, I an referredto M. J. CO. No, 15 
of 1926, M, J. O. No. 67 of 1924 and M. J. O, 
No. 83 of 1424 cases of this Court and lam 
also referred to Muddlapur Morar: Rao v, 
Balwanth Dikshit (3) and Brindaban 
Chandra Ghosh v. Damodar Prosad Panday 
(4) a case which shows that an error ap- 
parent on the face of therecord is sufficient 


ground for areview. Order XLVII, r. 1, of - 


the Code of Civil Procedure states that an 
application for review may be made on 
the ground of the discovery of new and 
important matter or evidence which, after 
the exercise of due*diligence, was not 
within the petitioner's knowledge or could 
not be produced by him at the time when 
1) 14 O. P. L. R. 69. 


2) 56 Ind Cas. 193. 
3) 76 Ind. Cas. 319; 46 M. 955; 45 M. L. $. 309; 18 


LW. 363; (1923) M. W. N. 761; A. L R. 192£ Mad, 
98. e 
(4) 85 Ind, Cas, 65; 29 Ô. W, N. 148; A.I, R. 1925 - 
Oal 30 e > 
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the decree was passed or on account of 
some ‘mistake or error apparent on the 
face ‘of ths record, or for any other suffici- 
ent reason. It was held by their Lord- 
ships of the Privy Council in the case of 
Chhajju Ram v. Neki (5) that the 
‘words ‘any other sufficient reason” 
mean & reason sufficient on grounds at 
least analogous to those specified immedi- 
ately previously. It seems to me that on 
the principle enunciated in this case no 
review in the present case should be al- 
lowed even if Macnair, A.J.C., had made 
a mistake in his decision as regards these 
two plots, and I look.upon this review 
as amere attempt to re-argue the ques- 
tion. It seems to me that there is no 
mistake in the case. 

As regards plot: No. 452, it is difficult 
to see on what grounds the plaintiff can 
challenge the sale, as the defendants were 
the owners two years before the mortgage. 
The only persons who could object were 
the other co sharers, and their suit was 
compromised by payment of money. It 
cannot be argued that as mortgagees the 
defendants hada right to take the sur- 
render. They became owners by sale and 
the acquiescence of other co-sharers. The 
fact as regards plot No. 451 are equally 
clear. Mujatkhan and others were the 
occupancy tenants. They bought the pro- 
prietary rights on 22nd May, 1915, from 
Totaram the lambardar and a nine-anna 
do-sharer, and as soon as this was done 
Mujatkhan ceased to be a tenant, and hav- 
ing destroyed his‘occupancy right he sold 
by Ex, D7 tothe mortgageés, who evident- 
ly bought as strangers and not as qua 
mortgagees. It seems tome that itis oaly 
when a mortgagee, by utilizing his posi- 
tion as such acquired property that it can 
be deemed to be an accretion. 

The result is that this application for 
review fails and is dismissed with costs. 
The applicant will pay the non-applicants’ 
costs. I fix Pleadér's fees at Rs. 25. 

A. Application dismissed. 

(5) 72 Ind. Cas. 566; 3 Lah. 127; 30 M. L. T. 295; 26 
0. W. N, 697; 41 P. L. R. 1922; 3P. L, T. 435; A. I 
R. 1922 P. O. 112; 16%, W. 37; 17 P. W. R. 1922; 43 


M. L, J. 332; 24 Bom, L. R. 1238; 4U. P. L. R, (P. C.) 
99; 36 0. L. J. 459; 49 I. A. 144 (P. OL). 
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NAGPUR JUDICIAL COMMISs 
SIONER’S COURT. 
Seconp Civit APeraL No. 127 oF 1927. 

August 23,1928. | ° 
Present:—Mr. Findlay, J. O. 
RAMGOPAL—DzrgnpDayt 
— APPELLANT 
VETSUS 
AMBAPRASAD AND OTARRS— 
Derennanra—Rexpowpents, 

0. P. Tenancy Act (I of 1920), 8. 12 (4)—Occupaney 
land, inadvertent inclusion of, in mortgage—Effect— 
Trees in sir land—Mortgage— Cultivating rights in sir 
excluded—M ortgage, whether illegal. 

An inadvertent inclusion of an occupancy number 
ina mortgage-deed, due to a bona fide mistake of 
the parties that it waskhudkasht land, does aot 
vitiate the registration ofthe deed and render the 
mortgage-deed inoperative in law. [p. 892, col. 17 

There is nothing illegal in theetrees standing on 
sir land being mortgaged, if the cultivating ané 
other rights in the sir land are expressly excluded from 
the security. [p. 892, col. 2.] 


Appeal against a decree of the District 
Judge, Nagpur, dated the 24th November, 
1926, in Civil Appeal No. 69 of 1926. 

Mr. S Y. Deshmukh, for the Appellant. 

Mr. W. R. Puranik, for the Respond- 
ents. 


JUDGMENT. —It is unnecessary to 
repeat the facts of this case, which are 
sufficiently clear from the lower Court's 
judgments. The defendant has now come 
upon second appeal to this Court. The 
first point raised is with- regard to the 
inclusion of field No, 9 in the mortgage. 
That feld is admittedly occupancy, and 
the finding ofthe District Judge is thatit 
was by mistake, described as khudkasht in 
the mortgage-deed. lam not here, there- 
fore, concerned with any question offraud, 
and the decision in Vyankatesh v. Annasa 
Lad (1) isnot, therefore, to the point. The 
question for decision in this connection 
is whether when a field like the one we 
are concerned with was, by mistake of the 
parties, shown as, and believed to be, 
khudkasht and was included ina mortgage 
in spite of its actually being an occupancy 
one, the registration of the mortgage was 
invalid under s. 56, subs. (5) of the 
Tenancy Act of 1898. The corresponding 
point was considered by Halifax and 
Mitchell, A. J. Os., in First Appeal No, 95 
of 1924, decided on the 23rd of Septem- 
ber, 1926, as wellas by Kotval, A. J.O., in 
his judgment in Miscellaneous Appeal No, 
5é6f 1923, dated the 4th of February 
1924, and I am so far in agreement 
with these decisions. Drake Brockman, 


(1) 107 Ind. Cas. 517; 23 N. L, R, 148; A. I, R. 
Nag. 1; H NAL. J49 A. L R. 1928 
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_ Je O, in Deoram v. Rukhmini Bai (2) 
decided that the language of s. 46, 
sub-s, (5) indicates that the Registration 
Officer is not expected by the Legisiature 
to decide, as to the soundness of the 

e recitals ina deed presented for registra- 
tion. From this point of view, therefore, 
the present defendant would havé no case 
in this connection, for the mortgage deed 
in suit dogs not purport tọ transfer any 
rights if occupancy land. The case of 
gertuineand bona fide mistake on the part of 
both parties to a mortgage like the present 
is, however, in my opinion, radically differ- 
ent from that of a case where fraud exists, 
op where an attempt is made deliberately 
to mortgage occupancy land. Here, very 
obviously a mjstake occurred and thein- 
clusion, by inadvertence, of what was in 
reality an occupancy field seemsto mea 
matter to be treated merely asa surplus- 
age. The plaintiffs-respondents do not 
claim any rights with reference to the 
field in question and, in those circum- 
stances, I am wholly unable to accept the 
defendant-appellant’s contention that the 
inadvertent inclusion of an occupancy 

- number amongst’ the field mortgaged 
vitiates the registration of the deed and 
strikes at the root of the whole transaction. 

An analogous question has been raised 
with reference to thetreesin suit. It has 
been urged 'on behalf of the appellant, on 
the strength of the decision in [akira v. 
Ramkisan (3) that the trees are an integral 
portion of the holding and that, therefore 

. a3 the sir land on which these stool could 
not be mortgaged, these trees fell under 
the same bar, and the whole deed was 
again invalid for this reason as a mort- 
gege. Itseems to me, however, that, in 
the circumstances of the present case, 
there is clear evidence | on record that the 
ownership and possession of the treés had 
been divorced from the sir land in ques- 
tion. I do not, for one moment, accept the 

dictum of the learned District Judge that 
any proprietor is, as a matter of course, 
entitled to mortgage the trees standing on 
his occupancy holding, but, in the present 
instance, we have the following facts. 

‘The mortgage-deed expressly states that 
sir rights are excluded, the sir land, on 
which the trees in question stood, admit- 
tedly does not belong to the mortgagor, and 
the entries in Exhibits like D2 and Q3 
go to suggest that, owing to special circum- 
` (2) 52 Ind. Cas. 744. 

_ (8) 87 Ind, Oas, 1045; 21 N. L, R. 25; ALY, BR, 1925 
Nag. DTT . | , . 4 i 
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stances, the property in the trees was sepa- 
rate from that in the field in which they 
stood. The éase is one, in my opinion, in 
which undoubtedly existed the exceptional 
incident of the ownership of the trees 
having been separated from thaf land on 
which theystoog. Very-clearly ip the pre- 
sent case the cultivating and other rights 
in sir were expressly excluded from the 
security and, iu ‘those circumstances, I. am 
wholly unable to see that here-was any- 
thing illegal in these trees having been in- 
cluded in the mortgage-deed. ° 

An attempt has been made to urge on 
behalf of the appellant that the mortgagee 
in this case made no sufficient enquiry as 
to the legal necessity and as to the real 
existence of antecedent debt. I confess f 
have been unable to understand how, in the 
circumstance, such a contention can be 
offered withthe slightest hope of success. 
It is true that by far the major part of the 
consideration was due ona previous bond 
of 1¥15, the balance being made up of 
money due for rent and a small amount of 
Rs. 17-1-6 paid in cash for registration 
expenses and the like. The bond (P-2) 
was, however, executed by the defendant's 
father and, in the circumstances of the 
present case, I see no reason for. doubting 
that the mortgagee was not satisfied, on 
reasonable ground that the mortgagor was 
entitled, in the interests of his family, to 
incur the debt in question. The evidence 
of Baliram (P. W. No. 1) and Atmaram 
(P. W. No.6) sufficiently. establishes this 
point. Very clearly, practically the entre 
consideration of the present mortgage was 
op account of antecedent debt and, in 
those circumstances, I'am unable to hold 
that there was any reason for the mortgages 
having to make further enquiry as to 
existence .of legal necessity. In any event, 
asI have already pointed out, the previous 
bond (P-2) isonthe record, and that debt 
had not been satisfied until it was wiped 
out bythe mortgage-deed in suit. 

It has also been suggested that thsre has 
been no sufficient proof attestation in the 
present case. The plaintiffs examined not 
only the seribe of the bond, Sheikh 
Ibrahim (P. W. No. 4),, but also one of the 
attesting witnessas, Kfsan (P. W-No. 5). 
The evidence of these witnesses goes to 
show “that the bond wasduly attested by 
another man Ramkrishna and clearly, in 
the circumstances, thera is primi facte 
evidence on record of a perfectly satisfactory 


nature as to the dua execution-and attesta- . 


tion of the moxtgage‘deed in suit, The 
os e l 4 
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burden of proving the opposite clearly had 
shifted to fhedefendant and he made no 
attempt to discharge that burden. 

It-has lagtly been urged that interest at 
the rate of Rs, 1-8 per cent. (compound) 
should mot - have , beene allowed, at 
any rate pendente lite.” The rate of interest 
is not; in any way, excessive and there are 
no grounds whatever on which I could 
interfere in" this connection in the way 
of diminishipg the interest stipulated for 
in the mortgage-deed in suit. 

The appeal fails on all points and is dis- 
missed. The appellant must bear the re-- 
spondent’s costs. Costs in the lower 
Courts as already ordered. 

"G. R. D. Appeal dismissed. 


NAGFUR JUDICIAL COMMIS- 

` SIONER’S COURT. - 

First CiıviL Appear No. 122 or 1926. 

July. 14, 1928, 

Present :-—Mr. Halifax, A. J. O. and | 
Mr. Ghulam Mohiuddin, A. J.O. 
Mahant LALDAS—PLAINTIFF— 

APPELLANT 
+ VETSUS 
Mahant GURUDAS AND ANOTAER— 
DEFENDANTS— RESPONDENTS, 

Hindu Law—Succession—Exclusion of half-blood by 
whole-blood—Scope of the rule. 

Under the Hindu Law ofinheritance the exclu- 
sion ofthe half-blood by the whole-blood is confined 
to the cases of brothers and their sons and does not 
extend to other sapinda relations. {p.895, col. 1.] 

Narain v, Hamraji (1), followed. 

Vithalrao v. Ramrao (3), not followed, 

Ganga Sahai v. Kesm (2), referred to. 


Appeal against a decree df the Addi- 
tional District Judge, Bilaspur, dated the 
ieee 1926, in Oivil Suit No. 30 

1924 

Mr. M. B. Niyogi, for the Appellant. ` 

Sir H. S. Gour and Mr. G. P. Dick, for 
the Respondents. 

JUDGMENT.—tThe relationship of 
the parties to the suit out of which this 
pppeal by the plaintiff, Laldas, and another 
by the second defendant Rajrangdas (First 
Appeal No. 131 of 1926) arise, is shown in 
the genealogical table* attached to this 
judgment, In addition to the persons 
mentioned in that takle two other members 
of the family survived Mahant Lakhmidas, 
a daughter Askuar Bai and a third widow 
Sonkuar Bai, both childless, The dispute 
is over a part ofan estate of 103 villages 
in the Bilaspur District known as Lormj, 
Wasudeddas was the eldest son of Lakhmi- 
‘das with Ramkrishnadas second and Baj- 


pp 8 Js, ae aso ene 
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- Whether the sons of Lakhmidas” ceased 


-kuar Bai, 


593, 


to forma joint Hindu family before the 
year 1901, as alleged by the plajntiff, or 
not is immaterial, as they certainly ‘did 
eease to do oin that year, 
partition then made indicates that they 
had not separated before the death of 
Wasudeodas in 18y99as only two villages 
were allotted to, his widow which ghe was 
to hold for her life only. Early in 1901 
Ramkrishnadas, the eldest surviving éon 
of Lakhmidas, filed a suit against his 
three brothers and the widoweof Wasu- 
deodas claiming possession of all the 
103 villageson.the ground that they werfe 
an impartible estate passing to a single 
heir. The case was compromised, and on 
the 16th of October, 1901, a decree was" 
passed in accordance with ‘the agreement 
of the parties. 

The number of villages allotted to each 
person was as follows :— 


Ramkrishnadas 98 
Bajrangdas 24 
Garuddas 24 
Laldas wae 28 
Krishnapriya Bai ae, 2 
Sonkuar Bai be L 
Askuar Bai san d 

103 


: The numbers of the villages are of course 
not an exact measure of the relative values 
of the shares, but it appears that the por- 
tions of the three younger brothers were 
approximately equal while Ramkrishnadas 
as the eldest got a slightly larger share. 
The vases, allotted to the ladies ewere 
to be held by them for life only. 

The 28 villages allotted to Ramkrishna- 
‘das are the subject-matter of this suit. 
On his death on the Ist of September, 1912, 
they passed to his son Bhagwatdas who 
died three months later. They then pass- 
ed to his widow Rajkuar Bai and on her 
death in 1914 to his grandmother Phul- ° 
after a suit against Dharmin 
Bai who claimed to be his second wife. 
When Phulkuar Bai died on the 23rd of 
October, 1922, Garuddas took possession 
of the whole 28 villages and on the 16th 
of September, 1924, Laldas filed the pre- 
sent suit in which he claimed his one-third. 
share in them from Garuddas. His claim 
reste on the ordinary rule of succession 
of Hindu Law, though the plaint contains 
unnecessary reference to the agreement of 
1901 and, by way of anticipating the de- 
fence, toa local custom. Bajrangdas was 
joined as the second defendant because he ~ 


though the o ° 
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‘of Ramkrishnadas. 
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denied the titleof both the others, main- 
taining that he was exititled to the whole 
of the villages as the eldest surviving 
son of Lakhmidas or at least to the extra 
four villages.given to Ramkrishnadas as 
the eldest. SAN 

The defence of Garuddas, anticipated in 
the plaing, was that he was the full brother 
of tha father of Bhagsvatdas, the last 
male owner of the property, and would, 
therefore, inherit to the exclusion of the 
other two, who were the half-brothers 
The contention of Lal- 
das was that the rule of exclusion of 
fhe half-blood by the whole-blood applied 
only inthe case of brothers and their sons 
and even tothat extent had been over- 


* ridden by local,custom. Of any such local 


custom there is no evidence worthy of 
the name, and it certainly has not been 
proved. 

It was also asserted for Laldas that at 
the time of the compromise in 1901 there 
was a contemporaneous oral agreement 
that in the case of the failure of heirs in 
any one line the property of that branch 
was to be divided equally among the other 
branches. That seems to mean little, but 
perhaps was intended to mean that there 
wasan agreement to disregard the rule of 
the half-blood and thegwhole- blood. W hat- 
ever if might be, it is, however, clear that 
no evidence could be given of this alleg- 


-ed oral addition to the terms of the 


documént, which was very formal and 
solemn. Such evidence as the plaintiff 
could adduce was, however, rightly put 
on #the record, and it goes -no way at all 
towards’ proving his allegation even if it is 
consideréd. $ 

The ohly issue in which the plaintiff and 


. the first defendant are concerned is, there- 


fore, whether the rule of Hindu Law 


-whereby ‘heirs of the half-blood are ex- 


cluded by those of the whole-blood ex- 
tends only tothe brothers ofthe deceas- 
ed and their sons, as the plaintiff as- 
serts, or extends indefinitely as the defend- 
ant Garuddas maintains. Ono this ques- 
tion the learned Judge followed the offi- 
cially published judgment of a single Judge 
of this Oourt in Narain v. Hamraji (1) 
as he was bound to do, and held that 
the rule covers all sapinda relations and 
jot only brothers and their sons. eThe 
ruling in the case mentioned is based on 
that of the Privy Council in Ganga Sahai 


(1) Den, Oas, 9898F N, L, R.163; A. I R, 1026 


Mag. 218, 
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v. Kesri (2).in which their Lordships are’ 
tegarded as having given an “indication 
of their approval of this principle though 
it was outside the case before,them.. It 
is impossible to find any such approval in 
the judgment mentioned even by the most 
distant implication. What their Lordsbips 
decided was that even if the preference 
of the whole-blood to the half-blood does 
extend beyond brothers and their sons, on ` 
which no opinion was expressed, it is con- 
fined to sapinda relations of the same degree 
of descent from the common ancestor, 
* The question isediscussed at great length 
in the Judgment of Ranade, J.,in Vithalrao 
v. Ramrao (3) and we respectfully concur 
in his conclusion that the exclusion -of 
the half-blood by the 
confined: to the cases of brothers and 
their sons. The distinction made in the 
Mitakshara is between sons of the same 
mother and those of another mother, and 
this is ordinarily expressed in English 
in the terms whole blood and half-blood. 
But neither expression applies correctly 
to any but the brothers, not even to brothers’ 
sons. Neither the son of a man's full 
brother nor his father’s half brother is of 


whole blood is 


the same womb as he is, and the blood ` ` 


common to him and either his nephew 
or his father’s step-brother is only a quarter 
not a half. | 

The Mitakshara first lays down the funs 
damental rule that “to the nearest sapitda 
the inheritance next belongs." Two ex- 
ceptions are then stated tothis rule. The 
first is that “if there are no uterine brothers, 
those by a different mother inherit the 
estate” ¢that is to say, that if -there 
are uterine brothers the half brothers are. 
excluded, though equal to the full bro- 
thers in sapinda relationship. The second 
exception is an application of the same 
tule to the brothers’ sons. It says that 
“on the failure of brothers also, their 
sons inherit in the order of their fathers”. 
that is to say that ifthere are not even 
half brothers, the sonsof the full brothers 
inherit first and in their absence the sons of 
the half brothers. | 

These are two yery precisely stated 
exceptions to the rule of equal ins 
herjtance by all those equalin sapinda 
relationship, and it would be difficult if 
not impossible to extend them further even 
if there were a principle apparently under- 

(2) 30 Ind. Cas. 265: 37 A. 545;19 C. W. Ñ. 1175; 18 


M. L. T. 203; 29 M. L. J. 329;°2 L. W. 837:13 A. L.J? - 


99%: 17 Bom. L. R. 998; 280. L. J. 508; 
718; 421. A. 177 (P. 0). 
(3) 24 B, 317; 2 Bom, LR 139, 
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lying them that would seem to point to 
the prebabidity of such an exténsion hav- 
ing been intended. The principle under- 
lying the exceptions is probably the matter 
of propinghity in blood, as Mr. Justice 
. Ranade pointed {out in the, case already 
mentioned: and that “would not extend 
them, but anyhow it seems impossible to 
imagine any principle or theoty on which 
they are based that would extend them. 
Another apparently insuperable objection 
to any widehing of the scope of the ex- 
ceptions is the question of the limit of 


s 


that widening. 1fweareko gobeyondthe . 


persons specifically mentioned where are 
we to stop? if we include what may be 
called step-uncles there can be no reason 
for not including the last sapinda and no 
reason for stopping at him, we , would 
haye to go on to the end and include 
all the gentiles and the most distant 
kindred, which is manifestly absurd, if 
only because it would be impossible in 
practice. We hold that in the Hindu 
Law under the Mitakshara the preference 
of the whole-blood tothe half blood in in- 
heritance is restricted to the cases of bro- 
thers and their sons only. The plaintiff 
Laldas is, therefore, equally entitled with his 
half-brother Garuddasand his full brother 
Bajrangdas to get one-third of the pro- 
perty left by their nephew Bhagwatdas. 
We turn now to the case of the second 
defendant Bajrangdas, It is apparent 
though it seems to have escaped obser-- 
vation, that the only possible result ofthe 
success of his main plea is the dismissal 
of the suit, he has paid no Oourt-fees and 
cannot, therefcre, be given a decree even 
“for the one-third share to which, so far, 
he appears entitled. Heclaims the whole 
of the property left by Bhagwatdas on 
the ground that the agreement and the 
decree of 1901 laid down that it was to 
be impartible and was to pass to the 
eldest. member of *the eldest branch of 
the family. Such an agreement offends 
against the law in respect of perpetuities 
though it might possibly be held that 
Garuddas and Laldas, being parties to it, 
would be bound to make it good so far 
as they could by giving up each his one- 
third share in the property to Bajrangdas, 
Buf there was no such agreement. The 
televant portion of the petition of compro- 
*mise (Hx. P-4), which was reproduc- 
éd in the decree, is as follows: “The” 
villages held by *Ramkrishnadas, the eldest 
brother shall be impartfble. „The villages 
held by the defendants shall be partible. 
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The villages held by Ramkrishnadas shall 
not be divided from generation to gengra- 
tion. The eldest son of Ramkriahnadas 
shall alone be the owner of his villages,” 
Not a wordis said of what is to happen to 
the villages on the extinction of the line of 
Ramkrishnadas, and even if the agreement 
were enforceable it is impossible to, import 
into it, as Bajraggdas suggests, a fyrther 
stipulation that on the failure of heirs in 
the senior branch of the family the property 
should pass to the next senior branch. 

The alternative plea taken by -Bajrang- 
das was that as the present head of. the 
family he was entitled to get the four’ 
villages that were given to Ramkrishnadas 
in that capacity as jethasi. Jéis mention- 
ed in theagreement of 1901 that four extra 
villages were given to Ramkrishnadas as 
jethasi, but they are not specified. Indeed 
the statement that the excess was four 
villages is not correct as he got five more 
than Jaldas and, as has been said, the 
values of two groups of villages are not in 
the ratio of their numbers. But there is no 
evidence whatever of any custom, or any 
agreement whereby the extra portion allot- 
ted tothe eldest brother in a family should 
always pass to the eldest branch of tho 
family forthe time being, and such arule 
would obviously be impossible to enforce 
after a very few generations. 

For all these reasons the decree of the 
Lower Oourt dismissing the suit will be set 
aside and in its placea decree will issue 
ordering the defendant Garuddas to hand 
over to the plaintiff Laldas one-third of all 
the property that came to him from Bhag- 
watdas through Phulkuar Bai and to pay 
all the costs incurred by the plaintiff in 
both Courts. Bajrangdas will pay his own 
costs in the suit and in this appeal, in 
which the Pleader’s fee will be Its, 500, 
and hisownappeal will be dismissed. 
Dularkuar Bai — Mahant Lakhmidas — Phulkur Bai, 

Bairagi, (died 1897) (died ak ot 





f 
Wasudeodas—Kyrishna—Bajrangdas Laldas 





(died 10th priya Bai, defendant plaint- 
June 1899.) ae No. 2. iff, 
: ) 
Ramkrishnadas, Gartiddags 


(died Ist September defendant No, L 
1912), 


Bhagwatdas — Rajkuar Bai 


(died 30th (died 1914), 
. November 1912, 6 . 
G, Be D Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MisêRLLANROUS Jupiorau Oase No. 66 or 1927. 
K . March 3, 1928, 
ent :--Mr. Findlay, J. O. 


BRIA EQUITABLE ASS URANCE ° 
Oo, Lip. ane 


RAJ ARAM NoN- -APPLIGANT. 

Civil Procedure Code (Act V of 1908),s. 20 (8), O. 
XLVII, r. 1—Review—Failure to apply correct law, 
whether good ground—Fire Insurance—Loss by fire— 
Suit against Insurance Company-- Cause of action— 
Court where: property situated, whether has jurisdic- 
tion, 


. Failure to apply apposite law tothe facts ofa case” 


is asufficient ground for reviewing a judgment 
though taking a wrong view of, or misinterpreting 
it, may not besugh a ground. 

“Ohhajju Ram v. Neki (1) and Ramchandra Mahadeo- 
rao v. Govindrao{2), distinguished. 

A suit for the recovery of damages on account 
of loss by fire on the basis of fire insurance policy is 


. maintainable under 8.20 (c) of the Civil Procedure 


Oode in, Court .within whose territorial jurisdiction 
the property burnt „by fire is situated, even though 
the proposal by the Insurance Company is accepted, 
and the money is made payable ata place which is 
outside such jurisdiction. 

Read y. Brown (4), and Cailland v. Champion (5) 
followed. 

` Jupiter General Insurance Co. v. Abdul Aziz Ltd. (3) 
not followed. 


Application for review of an order of Mr. 
Findlay, J. O., in Civil Revision No. 295 
of 1927. 

Messrs. P. C. Dutta and S. G. Hosali, for 
the Applicant, 

Messrs D. T. Mangalmoorti and V. R. 
Dhoke, for the Non-Applicant. 

ORDER.—This ig an application 
for review of my order in Civil Revision 
Noe 295 of 1927, In my order of 15th 
December, 1927, I held that the only 
matter on which notice should issue to 
thé non-applicant was with regard to the 
question of where the cause of actjon arose, 
vide grounds Nos. 1 and 2 of the applica- 
tion for review. 

On the present application coming on 
for hearing the non-applicant raised a 
preliminary objection, on the strength of 
the decision of their Lordships of the 
Privy Council in Chhajju Ram v. Neki 
(1); cf also Ramchandra Mahadeorao v. Go- 
vindrao (2) that thə present application 
{or review did not lie. I do not think, 
however, that the question here in the 
present review, on the applicant's case, 

(1) 72 Ind. Cas. 566; 3 Lah. 127; 30 M. L. T4295; 26 
O ‘W.N.697;41 P.L. R 1922; 3 P. L. 7.435; A.I. R. 
1922 P. O. 112; 16 L. W. 37; 17 P. W. R. 1922; 43 M, L. 
J. 332: 24 Bom. L. R. 1238; 4 U P. L. R, (P. O.) 99; 36 
O. L. J. 459; 49 I. A. 144 (P. O.). 

@) 2) 67 Ind. Cas. 125; 23 N. L. R. 53; 8 N, L, J. 31; A, 
J. Ri 1926 Nag, 266. - 
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is so much of the Oourt having take? 
a wrong view of, or having mistnterprete 
the law, as of its not having applied thè 
apposite law at all, and, in those circum- 
stances, I think, the application? for review 
prima facie ligs. E 
Coming to the merits of the case, my 
attention has been invited to Explana- 
tion II attached to s. 20 of the Oivil 
Procedure Oode and I have - been asked 
to hold that as the acceptance by the 
Company of the proposal Was made in 
Bombay andas further under the terms 
of the policy the money thereunder was 
to be paid in Bombay, the cause of action 
must, be held to have arisen entirely in 
Bombay, and if this were so, it is urged 
that the present suit was barred from the 
jurisdigtion of the Nagpur Court. In this 
connection, I hava been referred to the 
decision of the Jupiter General Insurance 
Co. Ltd. v. Abdul Aziz (8) which decision 
is so far in favour of the contention of 
the applicant, For my own part, I am, 
however, with all deference unable toac- 
cept the said decision as a correct ex- 
positon of the law with reference to an 
insurance suit like the present. Undoubt~ 
edly, in my opinion, the fire having oc- 
curred in the Nagpur District, at least part 
of the cause of action arose therein and, 
therefore, under cl. (c) of s, 20, Oivil 
Procedure Code, the suit is, in my opin- 
ion, maintainable by the Nagpur Oourts, 


It is impossible, in my opinion, to hold 


that the mere acceptance of the proposal 
by the Company in Bombay and the mere 
faot that the money is payable in Bom- 
bay constitute the whole cause of action. 
The fire, which’ occurred in the Nagpur 
District, was a necessary ingredient therein 
before the completed cause of action arose, 
This view is in accordance with the de- 
finition of “cause of action” propounded 
in Read v. Brown (4) and it finds further _ 
support in the case of Cuilland v, Champion 


Iam of opinion, therefore, that the suit 
is entertainable in the Nagpur Courts 
and the present application for review - 
fails and is dismissed. The applicant 
must bear the non-&pplicant’s costs. I fix 
Rs. 25 a Pleader’s fees. 

t. R. Application dismisged. 

(3) 76 Ind. Cas. 479; 1 R. 226; A. L R. 1923 pegi 


85. 
(4) (1889) 22 Q, B. D. 128; 58 L. J. QB. 120; 60 L. T? 
250; 37 W. R 
6) (1797) it R. 205; 101 T. R. 33, i 
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. ° PRIVY COUNCIL. e 
- ÅPÊEAL Feom THA Mapras Hires Court. 
: “ November 9, 1928. 

Present :-¢Lord Buckmaster, Lord Shaw, 
Lord Bianesburgh and Sir John Wallis. 
K. ILs 8, Ve E. ANNAMALAI OHETTY— 
“ PLAINTIFF —APPELLANT 

versus 


- K. LS. V. E. SUBRAMANIAN OHETTY 


AND OTHERS —DEFENDANTS— RESPONDENTS. 
Hindu Law—Joint family—Separate acquisition by 
member—Onus probandi as to joint property—Lapse 


. of time, when bar to claim for partition of joint 


family estate. 

A member of a joint undivided Hindu family who 
éngages in trade can make separate acquisition of 
property for his own benefit, and unless it can be 
shewn that the business grew from a nucleus of 
joint family property, or that the earnings were 
blended with joint family estate, they remain free 
and separate. [p. 898, col. 1.] . 

The burden of proving, in an action bya Hindu 
for partition of joint family property, that any 
particular item of property is joint, primarily rests 
upon the plaintiff, though circumstances may readily 
cause the onus to be discharged. [p. 899, col. 1.] 

Time cannot ordinarily run againsta claim by a 
member ofan undivided Hindu family to partition 
joint family estate unless there has been definite 
exclusion, [ibid] 

Appeal from a judgment and decree 
of the High Oourt of Judicature at Madras 
(Coutts-Trotter, O. J., and Ramesam, J.), 
dated the 26th January, 1926, reversing a 
judgment and decree of the Court of the 
Subordinate Judge of Sivaganga, dated the 
27th April, 1923. 

FAOTS.—The appellant and the firat 
respondent are brothers, and the minor 
second and third respondents are the sons 
of the first respondent. The suit was one 
for partition. The first Court came to the 
conclusion that there was some nucleus of 
ancestral property and decreed the appel- 
lant’s claim in part. The High Oourt 
held that the property in the hands of the 
first respondent was his self-acquisition 
and that there was no nucleus and dis- 
missed the appellant's suit. The judg- 
ment of the Court, which was delivered by 
Mr. Justice Ramesam, concludes as fol- 


_ lows:—“On the whole, it seems to us that 


there is no definite proof by the plaintiff 
of any nucleus of joint family property 
which could have farmed the basis of 
acquisition by the first defendant of the 
properties now possessed by him, and the 
plaintiff is not entitled to a decree”. 

Messrs. Lowndes, K.C., and Subba Row, 
for the Appellant. Be 

Messrs. De Gruyther, K. C., and Narasim- 
Ram, for the Respondensg. i 

: ; UDGMENT: 
Lord Buckmaster.*The appellant 
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claims that he, his brother the first respond- 
ent and his brother’s two minor sons whe are 
the second and third respordents, together 
form a joint and undivided family governed 
by the Mitakshara Law as admirfistered in 
Madras, and qonsequently that a half share 
of a dwelling house and certain other 
property inthe possession of he first 
respondent are* joint estate. That the 
family is ajoint family and that it still 
remains undivided isnot in dispute; the 
real question is whether there exists any 
joint property in which the” appellant 
would be entitled to share. The appellant 
and the first respondent are the sons of 
one Vairavan Ohetty, who is stated in the 
evidence to have died in 1883? but is found 


bythe Court to have died in 1886; the 


statement in the evidence may be a mis- 
print, or it may bea misunderstanding— 
1886 appears to have been accepted as the 
date of his death. Apart from the two 
brothersthe father left him survivinga 
widow and two daughters, but the only 
property which it is established that he 
possessed was a share or interest in a house 
along with his brother, and certain funds 
in respect of which the first respondent 
received Rs, 1,129-1-6 on the 6th March, 
1899, and Rs. 580-11 on the 18th June, 1905. 
Beyond this and some vague reference 
about jewellery belonging to the widow, 
there is no evidence that he left any pro- 
perty at all. The first respondent was 
born in 1,873 and was a lad of 13 years 
when his father died. The appellant was 
a mere child. In 1887 by adocument which 


settled a dispute as to the division of “the 


house, Rs. 220 was fixed as the price of 
the share Of the father and this sum is 
stated in the awardto have been paid to 
the first respondent. In 1888 a sitefor a 
new house was bought for Rs. 300 and 
upon it in 1890 a house was built, and was 
further enlarged in 1903. The house is 
now of considerable value and it is one of 
the itemsin which the appellant claims 
ahalfshare. The appellant's brother ap- 
pears from the earliest time to have en- 
gaged actively in business on behalf of 
money-lenders, and ultimately became a 
partner in some money-lending firm. The 
appellant originally claimed a share in the 
money so earned upon the ground that the 
busiméss had been implemented from a 
nucleus of joint family estate. It is 
sufficient to say that, apart from the fact 
that the initials of the firm’s name under 
which the first respondent trades is*V. K. 
S, P. L., which is alleged to be a combina- 
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tion of V, ‘EB, denoting the father of the 
. parties and 5. ’P, L. the firm of N. A.S. P. 
: L. theze is no evidence whatever to warrant 
this claim, and their Lordships agree with 
the High Court in thinking these letters 
are an unsafe guide. A member of a joint 
undivided family can make separate ac- 
quisition of properiy for his own benefit, 
and upléss ifcan.be shown that the business 
. grew irom joint family property, or that the 
earnings were blended with joint family 
estate, they remain free and separate. That 
part of the claim, therefore, wholly fails. 

. 8o also in their Lordships’ opinion dces 
the claim in respect of the two sums of 
Rs, 1,129 and Rs. 580. The account fur- 
nished, showing expenditure of moneys 
approximately equivalent to these sums 
after their receipt, is sufficient at this lapse 
oftime to discharge the respondent from 
any further obligation in respect thereof. 
The real difficulty is with regard to the 
house. Ofdirect evidence that its site wes 
acquired or its structure built out of joint 
estate there is absolutely none. This is 
“not surprising; the transaction took place 
‘forty years ago when the appellant wasa 
mere child,and there seems no contem- 
porary witness who had knowled ge of the 
facts. It is, of course, true that the 
amount received for the share of the 
“Original family house is very near to the 
sum used for the purchase of the new site, 
and itis likely alsothata sum available 
out of joint estate would have been used for 
this purpose, Beyond this it is impossible 
to go. 

Now, thefamily appears to have had no 
money and their needs must have been 
urgent, forthe widow had herself and 
three little children to look after apart 
the respondent. It is just as 
reasonable to suppose that the money 
‘was required and used for present neces- 


sities as that it was kept for twelve months - 


and then with some slight addition used 
to purchase a newsite. The matter is, how- 
ever, complicated by further considerations; 
the new site is said to have been bought in 
the name of the first respondent. This 
is indeed accepted by the appellant, though 
the proper evidence of the fact is not forth- 
coming and it is difficult to see where the 
respondent acquired the money to enable 
him to make such purchase for himpelf. 
The account he gives is a striking one. 
He says that from 1885 to 1888 he had been 
away servingas an apprenticeand atthe end 
received Rs. 500 as a present out of 
which “he purchastd thesite. The learned 
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Subordinate Judge thought that ‘hig evi- 
dence was unsatisfactory and fheir’ Lord- 
ships necessarily attach much weight. to 
such an opinion, but one of theyeasong for 
doubting his evidence appears to their Lord- 
ships to be slender. | 


says:— 
“The first defendant says he paid Rs. 300 


out of this amount for effecting purchase 


of the site. He has undoubtedly given un- 
satisfactory evidence in regard to this 
matter. He would at one time state he 
brought all the Rs 500 home from foreign 
parts when he returned and another time 
assert that he had deposited part of this 
amount (Rs. 400) in 8.. 5. A. firm and 
had drawn upon it for purchase-moneys 
by means of a hundi from here. : As the 
plaintif’s Vakil put it, this kundi is im- 
portant evidence for showing from whom 
moneys were drawn and why the same 
was required, and one would expect that, 
after moneys paid out, the hundi will 
have been reclaimed and secured as part 
of the title-deeds appertaining to the site 
purchased.” 

It seems quite possible that aman might 
say he had brought home Rs, 500 when 
in fact Rs, 400 were owing to him from 
8 responsible firm, and the consideration 
that the hundi by means of which this 
sum was drawn was not produced does not 
seem convincing since it was not the hundi 
by which the purchase-money was paid but, 
it was the means by which the respondent was 
put in funds to pay the price. Even if it 
were originatly kept the effect of its non- 
production is weakened in effect by the 
lapse of time. The statement that it is in- 
credible that the respondent was in service 
for three years before 1888 is more difficult, 
but in 1886 he appears to have been re- 
garded as capable of giving a receipt for 
money, and in 1888 a conveyance is made 
in his name; their Lordships are strengthen- 
ed in thinking that tHe early maturity 
of boys in that district does not cause the’ 
story to be as incredible as it would be here, 
since itis indeed accepted by a learned 
Judge having such intimate knowledge 
of native customs as Mr. Justice Ramesam, 
In these circumstances their Lordships 
would greatly besitate before asserting 
agafnst hie experience their view of what 
it would be possible or probable for a 
boy to do in Rangoon. It may be added 
that the learned Subordinate Judge finds 
support for his doubt ‘as tò the respond-* 
ents’ evidence in the°evidence of Annamalai 
Chetty, and ifhis evidence wer accepts 
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ed it wo afford strong ground for dis- 
belief in the respondents’ tale, but the 
learned Subordinate Judge concludes his 
examinatidh of this matter with the follow- 
ing statement:— 

- “While Fam not preparedeto place much 
faith upon the evidence of P. W. No. 1, 
Annamalai, I still do think that first de- 
fendant’s story of his present of Rs. 500 
during a period of apprenticeship is quite 
unlikely.” . 

Unlikely it may well be, but their Lord- 
ships can find no sufficient material to en- 
able them to differ from the High Court in‘ 
holding it to be true. 

Ifin fact the site was purchased by the 
first respondent out of his own moneys 
the rest of the matter becomes reasonably 
plain, because although there is evidence 
that the maternal grandfather furnished 
some of the material and that through 
him payments of the building were made, 
yet there is no evidence whatever to dis- 
place the defendant's tale that he, in fact, 
provided the money, nor having regard. 
to his application to his business is there 
any reason to doubt that he could have 
obtained the funds. That the house was 
occupied by his mother until her death, 
his sisters until their marriages, and the 
appellant until he was outcast, is consistent 
with either view, andis certainly not eri- 
tical against the respondent, The burden 
of” proving in an action for partition of 
joint family property that any particular 
item of property is joint, primarily rests 
upon the plaintif. Oircumstances may 
readily cause the onus to be discharged, 
but in this case their Lordships think 
that this has not been done and that in 


the face of direct evidence accepted by . 


the High Court they are not at liberty 
to speculate as to alternative possibilities. 
They must accordingly hold that the 
appellant has failed. 

- It only needs to be added thatin 1905 
the appellant sought to mortgage his share 
of the house. His right to do so was chal- 
leuged and the mortgage-money was re- 
turned. Following on that in 1906 he 
says: “Let the hous#work also go on, I 
have no idea at all to live therein,” and 
in 1915 the defendant makes a public 
notice that the appellant had no power 
whatever to deal wih the house, and it 
is not tijl 1919 that these proceedings were 
commenced. Although time cannot run 
against a claim to partition joint family 
estate unless there has been definite ex- 
clusion, yet the fact that? in 1905 when 
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his right to mortgage was challenged the 
appellant took no steps, strongly suggests 
that at that time whén evidence might 
have been more readily available he had 
mo great faith in the value of shis claim. 
It- is this ethat their Lordships think 
was meant in the High Court by the state- 
ment that the claim was stale. For these 
reasons they think that this &ppealeshould 
be dismissed with costs, and they will hum- 
bly advise His Majesty accordingly. 

K. J.B. | Appeal dismissed, 

Solicitors for the Appellarft:—Messrs. 
Chapman, Walker & Shephard, é 

Solicitors for the Respondents:—Messrs, 
‘Douglas, Grant & Dold. i 


LAHORE HIGH COURT. 
First OiviL APPEAL No. 2089 or 1923. 
October 8, 1928. 

Present :—Sir Shadi Lal, Krt., Chief Justice, 

and Mr. Justice Agha Haidar, 

MURLI MAL—Derenpant—Apre.uant 

versus 

SANT RAM AND ANOTHER—PLAINTIFES— 

| RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 17, 21-. 
Part of property in Court's jurisdiction and part in 
foreign territory—Jurisdiction of Court. 

Where part of the property, the subject-matter of 
the suit, is situate in the jurisdiction of the Court 
and part in foreign territory, the Court has no 
jurisdiction to entertain the suit so faras it relates 
to the latter part of the property. [p. 200, col. 2; p. 
901, col. 1.) 

Setrucherla Ramabhadraraju Bahadur v. Maharaja 
of Jeypore (1), followed. 

First ‘appeal from a decree of the 
Senior Subordinate Judge, First Olass, 
Jullundur, dated the 21st March, 1923. 

-Lala Sardha Ram, R. 8., and Messrs. Jagan 
Nath Aggarwal, Shamair Chand and Des 
Raj, for the Appellant, 


. 


Lala Badri Das, R. B., and Mr, Shiv E 


Charan Das, for the Respondents. 
JUDGMENT.—This appeal arises out 
of certain arbitration proceedings, The 
plaintiffs, Sant Ram and Milkhi Ram, and 
the defendant, Murli Mal, entered into a 
partnership sometime in November, 1918. 
The share of Sant Ram and Murli Mal was 
seven and a half annas each, while that of 
Mijlehi Ram wasone anna, The object of 
the partnership was to opena factory at 
Sirinagar for hulling rice, making flour and 
pressing oil. An engine was planted at 
Sirinagar andthe business ofthe factory 
started. After sometime the relations be- 
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tween “the partners became strained, and in 
the end, on the 8th of November, 1920, the 
parties referred their disputes and differ- 
ences tb the arbitration of Lala Ramji Das 
of Jullundur who delivered his award on, 
“ the 25th tf November, 1920. The award 
is printed at page 97 of thè paper-book, 
After reciting various matters, it finally 
decides that Murli Mal should pay to Sant 
Ram ‘within one snort the sum of 
Rs, 6,066-3, and that he should keep for 
himself the entire machinery of-the factory 
and the buildings, bardana and other 
materials appertaining tothe factory, As 
regards the share of Milkhi Ram, it was 
decided that Rs. 200 as capital and 
Rs. 93-12 on account of interest and com- 

. pensation, 4, e., Rs, 293-12 should be paid by 
Murli Mal to him within one month, and 
that in future Murli Mal should be consi- 
dered the absolute owner of the factory. 
Finally, it was declared that the partner- 
ship had been dissolved, and that the bakis 
relating tothe factory had been handed 
over to Murli Mal and a receipt had been 
secured from him for the same, 

On the llth of December, 1920, Sant 
Ram made an application in the Oourt of 
the Senior Subordinate Judge, Jullundur, 
apparently under the provisions of Sch. 
11, para. 20 of the Code of Civil Procedure, 
though by a curious mistake Sch. I], para. 
17, sub s, (1), is put down inthe heading 
of the said application as well as in the 
subsequent proceedings in the Court. It 
is hardly necessary to aay that para, 17 of 
the Second Schedule has nothing whatso- 
aver to do with tha proceedings thus com- 
menéed, The plaintiff prayed “that under 
s. 17 (1), Sch. IL of the Civil Procedure 
Code, theaward may be got filed, that it 
may be given effect to, and that a decree 
in terms thereof may be passed with costs 
of the suit in his (plaintiff's) favour against 
the defendants.” 

» The defendant, Murli Mal, raised a 
number of pleas in defence ; but the main 
plea, with which we are concerned, is con- 
tained in para. 3 ofhis written statement 
which runs as follows :— 

“ The plaintifi_has no right to get the 
award filed in Court. The rice factory, 
the matter in respect of which was referred 
to arbitration, is situate at Sirinagar, Kash- 
mir State. Hence this Court has no juyis- 
diction. For this reason the applicatidn 
in question is not entertainable by this 
Court.” The Senior Subordinate Judge 
raised a preliminary iesue on the question 
of jurisdiction as follows — 
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“ Has this Court jurisdiction to entertain 
the present suit ?” 

The judgment of the Court below is 
not by any means satisfactory aid contains 
certain statements which, on the face of 
them, are wholly irrelevant to tho sulsject- 
matter of the proceedings inthe suit. We 
may note here that the learned Subordinate 
Judge has also repeated the mistake made 
in the pleadings, by referring to para. 17 
(1), Sch. IL of the Civil Procedure Code. 
And, although in the earlier portion of 
his order, he says that the agreement and 
the award have beth been filed, he goes on 
to say that “the present suit is an applica- 
tion under Sch. II, r. 17 (1), and is intended 
to call upon the arbitrator to file the 
award.” The whole judgment betrays an 
indescribable confusion of thought.. He, 
however, held that the Jullundur Court 
had jurisdiction and, after recording a 


fairly voluminous amount of evidence and - 


admitting a number of documents, gave a 
decree in favour of the plaintiffs against 
the defendant in terms of the award already 
mentioned. The plaintiff was further allow- 
ed his costsof thesuit. It may be noted 
that nowhere in his judgment the learned 
Senior Subordinate Judge specifically 
mentione that he orders the award to be 
ed. 

The defendant has come up in appeal to 
this Court, and the question of jurisdic- 
tion was argued by the learned Counsel for 
the parties at considerable length and they 
referred ustoa number of authorities in 
support of tħeir respective contentions. 
Some of these cases have no bearing upon 
the point which we have to consider, and, 
therefore, we do not think it necessary to 
discuss them. 

The case before usseems to be governed 
by the principle laid down in the decision 
of Setrucherla Ramabhadraraju Bahadur 
v. Maharaja of Jeypores (1). [twas a suit 
based on a mortgage. 
perty lay partly within the Scheduled Dis- 
tricts which were excluded from the opera- 
tion of they Civil Procedure Code of 1908. 
The rest of the property lay within the 
local jurisdiction of the Vizagapatam 
Courts. in the Madras Presidency. A point 
was raised before the Privy Council that 


The mortgaged pro- . 


the Vizagapatam Courts had no jurisdiction . 


to try the case, in that part of the subject- 
matter of the suit layin the Agency Dis- 


(1) 51 Ind. Cas, 185; 42 M. 813; 17 A. L. J. 094; 32 
M. L. J. 11; (1919) M. W.N. 502; 26 M, L. T. 127; 21 


Bom. L. R. 914; 300. L, J. 209; 23 0. W. N, 1033; 10 


L. W. 362; 46 I. A. 15? (P. Q). 
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tricts to which the Oivil Procedure Code 
did nofextend. In answer to this conten- 
tion Teliatlce was placed on the provisions 
of 5.21 of thé Code of Civil Procedure 
which provides that “no objection as to 
the place of suing shall be allowed by any 
Appellate or Revisional Coust unless* * 
z * * there has been a consequent 


failure of justice.” Thpir Lordships, 
however, did not accept this view 
and observed that this was not an 


objection agto the place of suing; but, 
on the other hand, it was a plea which went 
to the root of the matter and would have 
the effect of nullifying +he order of the’ 
Court below on the ground of want of 
Lea After referring to the terms 
of 8.17, Civil Procedure Code, their Lord- 
-ships held that ‘Courts’ here must be 
held as meaning ‘Courts’ to which the Code 
applies and that, therefore, s. 21 of ‘the 
Civil Procedure Oodecould not beof any 
help, In this view they held that the 
Vizagapatam Courts had no jurisdiction 
over that portion of the property which 
was situated within the Agency Districts, 
‘to which the Civil Procedure Oode did 
not extend. They accordingly varied the 
decree of the High Court by deleting the 
order forsale in execution of the mort- 
gage decree in sofar as it related to the 
lands situate within the Agency Districts. 
It may be observed that Kashmir is a 
foreign territory to which the provisions of 
thé Code of Civil Procedure (Act V of 1908) 
do not apply. ` 


Readiag in the light of this case, we are 
driven to the conclusion that the Court of 
the Senior Subordinate Judge at Jullundur 
had no jurisdiction over the subject-matter 
of the award,in that the factory at Siri- 
nagar, which was undoubtedly the main 
subject-matter covered by the award, was 
admittedly in the territory of the Jammu 
and Kashmir State. In the particular case 
before us it is note possible to dissect the 


‘award and thus separate the money portion _ 


from the portion relating to thefactory at 
Sirinagar, as the two are interdependent 
upon each other. ° 


The result, after a slitigation extending 
over a period of about eight years, is un- 
fortunate; but having regard to the langu- 
age of the Code, as interpreted by the 
highest authority, no other view is possible. 
This being so, it is not necessary for us te 
enter -into the merits of the case and ex- 
“press our opinion as to-jhe validity or other- 
wise of the award in question. ‘The Court 
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having acted without jurisdiction, the ordér 
filing the award cannot be maintained, 

We accordingly accept the appeal,,and, 
setting aside the order ofthe Coust below, 
dismiss the plaintiff's suit. As the defend- 
eant has succeeded on a technicale point, we ° 
make no order as tocosts. 


RIL, Appeal allowed, 


: . 
6 grana . . 
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LAHORE HIGH COURT. 
Oivie Revision Petition No. 408 
oF 1928, . 
December 8, 1928. 
Present:—Mr. Justice Dalip Singh 
and Mr. Justice Harrison. ° 
Nawabeada MUHAMMAD 
SADAQAT ALI KHAN rarovcn 
Musammat BEGUM— PLAINTIFF 
— PETITIONER 


versus 
Nawab MUHAMMAD SAJJAD ALIKHAN 
AND ANOTHER—DEFENDANTIS— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 115, 
0. XXXII, r. 3 (4)—Next friend, appointment of— 
Minor's wishes—Order regarding appointment of next 
friend ~Revision—Arbitration—Neat friend applying 
for reference to arbitration—Duty of Court. 

The question whether a particular person should 
or should not be the next friend is really ancillary to 
the suit itself anda decision on it isa case finally 
decided qua that proceeding and is, therefore, open 
to revision under s. 115, Civil Procedure Code. [p. 
904, col. 1.] : R sate 

In appointing a nextfriend for a minor plaintiff 
the wishes of the minor should be considered in the 
matter and given due weight, [p. 904, col. 2,] | 

Rajendra Prasad v. Probodh Chandra Mitra (7), 
followed. : ats 

Before a Court sanctions the application fof a 
next friend of a minor for referring the suit to 
arbitration it must have before it proper materials 
on which to decide whether a reference to arbitra- 
tion is or i$ not for the benefit of the minor. [p. 904, 


col, 1.1 

Revision from an order of the 
Senior Sub-Judge, Karnal, dated the 
3rd May, 1928. 

Messrs. Niaz Mohammad and Mohammad 
Amin, for-the Petitioner. 

Messrs. Khurshid Zaman, Abdul Ghani, 
Mohammad Hussain, Ali Khan and Mool 
Chand, for the Respondents. 

JUDGMENT, 

Dalip Singh, J.—The facts of this 
revision are as follows:— 

Nawab Rustam Ali Khan had three wives, 
By one wife he hadason Sajjad Ali Khan, 
defendant in the present suit. By another 
wife he had two sons Liagat Ali Khan and 
Khurshid Ali Khan. Khurshid Alis Khan 
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died shortly after his father and Liaqat 
Ali Kian is a defendant in the present 
suit, By the third wife he had two sons 
Sad&qat Ali Khanand Shaukat Ali Khan. 
Sadaqat Ali Khan is the plaintiff in the 
present suit and isa minor, Shaukat Alp 
Khan died shortly after the death of his 
father. ~ ° 

Nawab Rustam Ali Khan had a brother 
Umar Déraz,Ali Khan whose sons are 
Aijaz Ali Khan and Mumtaz Ali Khan etc. 
Afterthe death of Rustam Ali Khan the 
mother of Sadaqat Ali Khan claimed that 
two-fifths pf the property should go to 
Sadaqat Ali Khan because under Muham- 
madan Law, by which the parties were 
governed, Sadaqat Ali Khan was entitled 
- tosucceedto the share of his deceased 
ebfother Shaukat Ali Khan. While the 
mutation proceédings were pending the 
mother of Sadagat Ali Khan died and the 
present civil suit was instituted by Sadaqat 
Ali Khan, minor, through his next friend 
Aijaz Ali Khan. The suit was brought on 
the 15th of August, 1922. 

The defendants Liaqat Ali Khan and 
Sajjad Ali Khan objected to Aijaz Ali 
Khan acting asa next friend of the minor 
on the ground that the interests of Aijaz 
Ali Khan were the same as those of 
Umar Daraz Ali Khan and Umar Daraz 
Ali Khan’s interests were adverse to 
the minor, The adversity alleged was that 
Sajjad Ali Khan and Liagat Ali Khan 
defendants had sued Umar Daraz Ali Khan 
for certain sums of money and Sadagat Ali 
Khan was a plaintiff along with them in 
that suit. Similarly Umar Daraz Ali Khan 
had hrought a suit in respect of certain 
property against the sons of Rustam Ali 
Khan. Accordingly Aijaz Ali Khan was 
removed by order of the Court dated the 
16th of June, 1925. f 

Muhammad Shafi, maternal uncle of 
Sadaqat Ali Khan, then applied to act as 
next friend but he also was removed by 
eorder dated the 24th of August, 1926, on the 
ground that he was the dependent of Umar 
Daraz Ali Khan. A revision from this 
order was rejected by this Court on the 7th 
of June, 1927, the learned Judge holding 
that no revision lay from the said order. 

Mumtaz Ali Khan son of Umar Daraz Ali 
Khan then applied to be made the next 
friend and ke was provisionally appointed 
to act as next friend on the 13th of Jyly, 
1927. On objection by the defendants 
Mumtaz Ali Khan was also removed by 
order dated the 23rd of August, 1927. 

On that date one Muhammad Hussain 
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Ali Khan applied to the Oourt to be ap- 
pointed as next friend of the minor and 
the Oourt passed an orderappointing him 
as next friend on that same date, The minor 
then applied through abani Shafi 
on the 3lst of August, 1927, alleging that 
Muhammad Ali Khan was a partisan ôf the 
defendants and that he was not in the least 
likely to protegt the interests of the minor. 
On the 31st of August, 1927, the Court paes- 
ed an order stating that the “Court was 
constrained to issue notice to, Muhammad 
Hussain Ali Khan to show cause against 
the application but thatit was a great pity 
«that obstacles were unnecessarily put in 
the speedy disposal of the case. The case 
was fixed for the 20th of October, 1927, 
On that date the statement of Muhammad 


Hussain Ali Khan was taken. Muhammad- 


Hussain-Ali Khan denied that he wasa 
partisan of Muhammad Liaqat Ali Khan. 
He admitted that he had never seen the 
minor before. He did not remember visit- 
ing Karnal which is the home of the 


_parties for a period of twenty-five years and 


he did not remember coming to pay acon- 
dolence visit on the death of Nawab Rustam 
AliKhan. He admitted that he had heard 
nothing about this case except a general 
rumour at Meerut, He himselfis a resident 
of Muzaffarnagar in the United Provinces. 
Cross-examination by the Counsel for the 
minor or Muhammad Shafi was disallowed. 
The Court then passed an order holding 
that it had fully considered the suitabilfty 
of Muhammad Hussain Ali Khan on the 
23rd of August, 1927, though it does not 
appear, and ithas not been alleged before 
us, that there was any material before the 
Court on which to consider the suitability 
or otherwise of Muhammad Hussain Ali 
Khan other than his own application and 
affidavit in support. The Oourt further 
stated that it was difficult to find anybody 
who would not be objected by 
the parties for one reason or other, and that 


either of - 


to go into the question whether Muhammad . 


Hussain Ali Khan was or was not a partisan 
of the defendants would take a great deal 
of timeand lead to unnecessary prolonga- 
tionof the case. It accordingly rejected 
the application, but dixected that if at any 
future time it was proved that the next 
friend was not doing his duty properly the 
Court could be moved in the matter. g 
Now, the suit of the minor was for a 
declaration to the effect that he was entitl- 
ed to two-fifths share of the „property left 
by his deceased father.and for rendition of 
accotints from the defendants on the,ground 
s 
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that they had taken possession of the 


property and were paying themselves 
Rs. 1,500 “Sper mensem for personal ex- 
penses and paying the minor nothing 
whatsoever.and that the income of the joint 
estate was Sbout 2 lacs per annum. 

The nexj thing that happened was that 
the Court on objection being taken by the 
defendants passed an order splitting the 
suit intotwo suits, namely, ohe fora decla- 
ration and the second for rendition of 
accounts. From the order it appears that 
Aijaz Ali Khan was considered a necessary 
party for the purpose of rendition of ac- 


counts but why this shoyld have led toa, 


separation of the suits which obviously 
should have been tried together is not at 
afl clear to me and has not been explained 
by Counsel for the next friend Muhammad 
Hussain Ali Khan. After this the Court 
passed an order that the suit for rendition 
of accounts which had been tentatively 
valued at Rs. 130 should be sent to the 
Court of Sub-Judge, Fourth Class, and 
directed the next friend, if he wished to 
keep the gsuitsin the same Court, to make 
up a Court-feeof more than Rs. 5,000. 
This the next friend refused todo. So far 
as the suit for rendition of accounts was 
concerned all that has happened to it is 
that it was dismissed in default, according 
to an affidavit put inbefore us at the 
hearing, in the absence ofthe next friend 
and the Oounsel appointed by the next 
friend but has since been restored 
subject to the next friend paying 
costs. The declaratory suit was referred 
to arbitration of two persons, Nawab 
Sir Muhammed Zulfikar Ali Khan and 
Dr. Sir Muhammad Iqbal, on the ap- 
plication of Muhammad Hussain Ali Khan 
the next friend. The reason given for 
referring the suit to arbitration was that it 
would save expense, It has been alleged 
before us, and not denied, that each of the 
arbitrators was to bepaid Rs. 500 a day 
for all hearingsin* the case, and in addition 
Rs. 50 was to be paid to the clerk of one of 
them and first class Railway fare was also 
to be paid. Itis not clear tome how this 
mode of deciding fhe case was less expen- 
sive to the minor, In view of the fact that 
there is a Privy Oduncil ruling holding 
that the parties are governed by Muham- 
madan Law, as well as two rulings of the 
Ohief Court of the Punjab, and a ruling of 
the Financial Commissioner, that the 
partjes are governed by Muhammadan Law, 
< and if they are so governed the case must 
be decided in favour’ of the minor, it is not 
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clear how it was to the interests of the 


AN 


minor to refer the case to arbitration at all. * 


The arbitration proceedings show that six 
witnesses were examined forthe defence and 
one witness for the plaintif and this took 
three days. Presumably, the cost to the 


minor was something like Rs. 1,650o0r 1,700. ° 


At this rate the expenses of the arbitra- 
tion, which are the sole ground alleged for 
referring the suit to arbitration at all, will 
certainly amoulflt to much ° more than 
anything that would be incurred in the 
case. . 

On the lith of April, 1928, an applica- 
tion was filed by Musammat Begum, the 
maternal grandmother of the minor, agajn 
repeating that Muhammad Hussain Ali 
Khan was notthe proper person to act as 


the minor's friend, that he fad allowed the, 


suit to be split upinto two suits which would 
lead to unnecessary expenditure, that there 

wasoverwhelming proof that the parties 

were governed by Muhammadan Law but 

that the next friend had not produced: 
these judgments before the Court at all, 

that he had given evidence in favour of 

Muhammad Liagat Ali Khan in an election 
petition and had referred the case to arbitra- 
tion without considering the minor's 
interests, On the 30th of April, 1928, the 
Court held that the matter having been 
referred to arbitration this also should be 
considered by the arbitrators. On the Ist of 
May, 1928, the arbitrators held that this was 
a matter for the Court, On the 3rd of May, 

1928, the Court held that this was a question 
for the Court and that mostof the objections 
urged had already been considered in a 

prior order, that it was incorrect that the 

next friend had allowed the suit to bésplit 

up into fwo because this was done in spite 

of his protests, and that the time for pro- 

ducing evidence before the arbitrators on 

behalf sof the plaintiff had not come and 

there was nothing to show that the next 

friend had in any way been remiss. From 

this order rejecting the petition a revision, 
has been filed. 

A preliminary objection has been taken 
that no revision lies from this order and 
Firm Lal Chand-Mangal Sen v. Firm 
Behari Lal-Mehr Chand (1) has been referr- 
ed to as authority for holding that the case 
doesnot come within the purview of s. 115 
of the Civil Procedure Code and Rao Adya 
Saran Singh v. Jagannath (2) and Sarat 
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(1) 84 Ind, Cas. 259; 5 Lah. 288; A. I. R.1924 Lah, 
425: 6 Lah. I. J. 558; 1 Lah. Cas. 36 (F. BJ). 
- (3) 78 Ind. Cas. 391; 46 A. 323; 22 A. L. J. 235; A L 
R, 1924 All. 561; L. R. 5 A, 49 Rev. 
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Been cited toshow that it does not come 
within the provisions of s. 107 of the 
Government of India Act. On the other 
hand, Counsel. for the petitioner cites 
Bhajan Rum Gil Raj Mal v. Narain Devi (4) 
and Kakow. Sohna (5) and also relies on® 
the analogy of revision frome an ex parte 
decree as held in Piroj Shah v, Qarib Shah 
(6) and other rulings. Various rulings have 
also been cited under s. 107 of the Govern- 
ment of India Act, but it is unnecessary to 
refer to those in detail because I am of 
opinion that the question as to whether a 
particular person should or should not be 
the next friend isreally ancillary to the 
sůit itself and it isa case finally decided 
qua that particular proceeding. It stands 
on the same fosting as giving or refusing 
“leave to sue as a pauper, and that, there- 
fore, under s. 115 of the Civil Procedure 
Code this Court has power to interfere. I 
would, therefore, overrule the preliminary 
objection. 
As regards merits, there seems to me 
no doubt that the procedure prescribed 
by the Oivil Procedure Oode contained in 
O. XXXII, r. 10 (2) was not followed in the 
case at all. It should be noted here that 
in the connected revision a suit was 
brought by Muhammad Liagat Ali Khan 
on the same allegation, namely, that he was 
entitled to two-fifths of the property 
because he was the heir to his brother 
Khurshid Ali Khan, Inthat suit the minor 
was impleaded asdefendant and the same 
order which appointed Muhammad 
Hussain Ali Khan his next friend for the 
purpose of the suit in which he was plaint- 
iff, appointed the same person as his next 
friend in the suit in which the mjnor was 
defendant. The provisions of O. XXXII, 
r. 3 (4) were not complied within that case. 
I have already expressed my opinion about 
thesplitting of thesuit into two suits and 
about the reference to arbitration. Ido not 
mean to say that this suit should not be 
"referred to arbitration at all, but what I do 
say’ is thatthe Court when it sanctioned the 
application of the nextfriend for referring 
the suit to arbitration had not got before it 
as it should have had, the proper materials 
on which to decide whether a reference to 
arbitration was for the benefit of the minor 
not. 
OF 3) 69 Ind. Qas. 153; A. I. R. 1923 Oal. 45; 26 0. W, 
N. 1016; 36 C. L. J. 265; 23 Or. L. J. 665. e 
(4) 96 Ind. Cas. 830; A. I. R. 1926 Lah. 642, 
5) 98 Ind. Oas 879; A. I. R. 1927 Lah 56. 


` (8) 95 Ind. Cas 124; 7 Lah. 161; 8 Lah. L. J. 267; A, 
R. Lah. 1926 379; 27 P. L, R. 321, 


: , BABIE CHANDRA OHAKRAVARTI Y, JASABANDHU CHAKRAVARTY, 
Chandra Mandal v, Ram Sashi Roy (3) have ` 
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The only question, therefore, left is what 
the order of this Court should be ip the 
circumstances of the case. In ify opinion 
I think the proper order to «pass would be 
to set aside all the proceedings after, the 
order dated the 23rd August? 1927, by 
which Mumtaz Ali, the then ngxt fsiend, 
was ordered to*be removed. I would get 
aside the order appointing Muhammad 
Hussain Ali Kehan as next friend and all 
the proceedings which have taken place 
in this suit after the appointment of 
Muhammad Hussain Ali KHan as next 
friend. It would then be for the Pleader 
of the minor to make a proper application 
to the Court abdut appointing a proper 
person as nextfriend. In view of Rajendra 
Prasad v. Probodh Chandra Mitra (7) tfe 
wishes of the minor should also be con- 
sidered in the matter and given due weight 
to, If tHe Pleader of the minor does not 
make the application the Court can appoint 
a proper person bearing in mind the wishes 
of the minor as already mentioned. I 
would, therefore, accept this revision accord- 
ingly. 

In the connected revision I would, for 
the reasons given above, set aside the order 
appointing Muhammad Hussain Ali Khan 
as next friend of the minor and direct that 
the Court take steps as provided under 
O. XXXII, r.3 (4). I would accept that 
revision also accordingly. 

Oosts of both these revisions “will abide 
the event and be borne by the parties ac- 
cordingly. 

Harrison, J.—I agree. 

R Petition allowed. 


L. 
(7) 59 Ind. Oas. 936; 6 Pat, L. J. 82; 2 P. L. 'T, 116; 
(1921) Pat. 156. 


CALCUTTA HIGH COURT. 
APPEAL From ÅPPELLATR Decree No, 2672 
or 1925," 

June 7, 1928. 

Present :—Mr. Justice Mallik and 
Mr. Justice Garlick. 

RASIK OHANDRA CHAKRAVARTI— 
DEFENDANT No.2—APPELLANT 


versus 
JAGABANDHU CHAKRAVARTI 

AND OTHERS— PLAINTIFFS— RESPONDENTE, 

Transfer of Property Act (IV of 1882), $.78— 
Rent sale of property subject to ‘mortgage—Mort- 
gagee'’s righis—Incumbrance, whether extinguished— 
Bengal Tenancy Act (VIII of ]885),, 8. 16?—Rent sale , 
—Extinguishment of incumgrances—Proper service of 
notice under s. 167, pecessily of. . 
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Section 73 of the Transferof Property Act does not 
lay downethat a mortgagee in a case where the 
mortgdéged pypperiy is sold for arrears-of rent, must 
be confined to the surplus sale-proceeds and cannot 
follow the mortgaged property. The section is 
intended to refer to cases where the law has other- 
wise provide? that the effect of a sale for arrears 
of revenue or rent should nullify a mortgage. [p. 
906 cols. 1,& 2.] i .. 

Beni Prosad Sinha v. Rewat Lall (2) and Prem 


‘ Chand Pal v. Purnimadasi (3), relied on. 


Hem Chandra Chowdhury v. Tafdzzel Hossein Khan 
(1), distinguished, 

Under the Bengal Tenancy Act an incumbrance 
is not annulled on a-rent sale until notice under 
s. 167 of the Act has been properly served upon the 
incumbraneer in the {manner prescribed. [p. 907, col. 


1. ; 
hadhay Koer v. Ajodhya Das Mi), followed. : 


Appeal against a decree of the Sub- 
ordinate Judge, Second Court, Bakerganj, 
dated the 18th of June, 1925, affirming 
that of the Munsif, Fourth Court, Barisal, 
dated the 15th of September, 1924. e 

Mr. Brojendranath Chatterjee and Babu 
Nil Kanta Ghosh, for the Appellant. 

Babu Mohendra Kumar Ghosh for Babu 
‘Suresh Chandra Taluqdar, for, the Respond- 
ents. 

Babu Biraj Mohan Majumdar, for 
Deputy Registrar. 

` JUDGMENT. 

Mallik, J.—This appeal arises. out of 
a suit brought by the plaintiff to enforce 
a simple mortgage-bond executed by de- 
fendant No. 1 in favour of plaintiff's father 
since deceased for a sum of Rs. 100 on 
thy 25th Kartic 1385 B. 8. To understand 
thé case properly as also the arguments 
that were advanced before us it would 
be necessary to state the facts of the 
case in some detail. Defendant No. 1, 
the mortgagor, executed a first mortgage 
in favour of ‘defendant No. 3's father 
in July, 1909. On the 11th November, 
1911, he executed in favour of the plaint- 


‘the 


iff's father a second mortgage, the 
suit for enforcement of which has 
given rise to the present appeal. On 


the 7th August, 1815, the property was 
. sold in execution of a rent-decree and 
purchased by defendant No. 2. In 1917 
the plaintiff. brought a suit to have this 
rent sale set aside on the ground of 
fraud as also on the allegation that de- 
fendant No. 2 was a benamdar for de- 
fendant No. 1. This suit, however, was 
dismissed on the 3rd September, 1919. 
Thereafter, on the 7th July, 1920, defend- 
ant No. 1, the mortgagor, sold the pro- 
perty, to defendant No, 3 in satisfactian 
of the first .mortgage for Rs. 2z0 and 
‘after the sale by defendant No. 1 to 


defendant No. 3 they dispossessed” de- 


\ .. 


x 
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fendant No. 2 from the property in suit. 
Thereafter, defendant No. 2 brofight a 
suit for recovery of possession from de- 
fendant No. 3 and defendant No. 2°and 
this suit was decreed on*the 8th May, 
2923. Plaintiff's suit for enforgement of 
the mortgage-bond was contested by de- 
fendant No. °2, on, amongst others, the 
allegation that as defendant No. 1 had 
purchased the jJands in execution of a 
decree for arrears Of rent the plaintiff could 
not follow the property in suit for the 
satisfaction of his mortgage-debt. The 
Court of first instance gave a,decree to 
the plaintiff and in the decree it was 
directed that the balance of the sale- 
proceeds after the sale, if any, should 
be paid to defendant No. 2. On appeal 
the lower Appellate ‘Court found amortg 
other things that defendant No, 2 was 
only a benamdar for defendant No, 1, 
the mortgagor, and the Oourt of Appeal 
below dismissed the appeal and confirm- 
ed the decree that had been made by 
the Court of first instance. Defendant 
No. 2 has appealed to this Oourt. 

A number of points were taken on 
behalf of the appellant before us and I 
will take them up in seriatim. It was 
first of all contended that the finding of 
the lower Appellate Court on the ques- 
tion of benami was unnecessary inasmuch 
as the decree of the first Oourt which 
was confirmed by the lower Appellate 
Court was based on the fact that defend- 
ant No. 2 is the real owner of the pro- 
perty and not a benamdar of defendant 
No. 1. The decree of the lower Appellate 
Court as it stands whereby the dgcree 
of the Court of first instance was affirmed 
in its entirety is not strictly in accord- 
ance with the finding arrived at by the 
lower Appellate Court on the question of 
benami, But the decree which the lower 
Appellate Court made was made after the 
lower Appellate Court had arrived at its 
finding on the question of benami and 
at the time when the lower Appellate 
Court arrived at that finding there was 
nothing to prevent it from taking up and 
determining the question whether defend- 
ant No. 2 was the real owner or benamdar 
of defendant No. 1. 

The lower Appellate Court has found 
the question of benami in favour of the 
plaintiff on two grounds, first, because in 
@ previous litigation between the parties 
the question that the defendant No. 
2 was a benamdar of defendant No, 1 
was raised and in that litigation „it was 


` 6 
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found thatdefendant No. 2 was a benamdar 
of deféndant No. 1. It was said that the 
Court of Appeal below in the previous 
litigation had not come to any clear 
finding’ qn th& point. But the judgment 
. of the Appellate Court in that litigation, 
clearly shows that the Appellate Court 
there upheld the finding ‘of the first 
Court in that litigation to the effect that 
defendant Ng. 2 was a henamdar of de- 
fendant No. 1. The learned Subordinate 
Judge in the present litigation has also 
arrived at the same conclusion on the ques- 
tion of bgnami independent of the deter- 
mination of the question in the previous 
litigation, It was contended before us that 
this finding of the lower Appellate Oourt 
on the question of benami is wrong in 
elaw inasmuch as the learned Subordinate 
Judge does not fully sat out in his judg- 
ment the evidence and circumstances to 
lead to the conclusion that he came to 
on the point, There is in the judgment 
of the lower Appellate Court, however, a 
statement that the learned Subordinate 
Judge had come to his finding on that 
point on a consideration of the circum- 
stances disclosed in the evidence. The 
. learned Advocate for the appellants could 
not say that there was absolutely no 
evidence in the case in support of the 
finding. 
-The next point taken before us was 
that the plaintiff was under the provisions of 
s.73 of the Transfer of Property Act pre- 
. eluded from proceeding against the property 
and that his only remedy was to proceed 
against the surplus sale-proceeds under 
s. 73, There is nothing in the wording 
of s. 73 of the Transfer of Property Act 
which would, in my opinion,indieate that 
a mortgagee in a case where the mort- 
gaged property is sold for arrears of 
rent must ‘be confined to the surplus 
sale-proceeds and cannot follow the mort- 
gaged property. In support of his con- 
tention the learned Advocate for the ap- 
pellant placed reliance on the observa- 
tions of their Lordships in the case of 
Hem Chandra Chowdhury v. Tafazzel Hos- 
` sein Khan (1). 
to be found at page 346“ runs thus: 
“Tha effect of this section is, as we under- 
stand it, that the mortgagee has no charge 
upon the property sold for rent, such 
charge being taken to be extinguished, 
and transferred, as it were, to the surplus 


(1) 8 O. W. N. 332 at p. 336. 
“Page of 8 O, W, N.—[Zid.] 
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sale-proceeds.” But the case of Hem Chandra 
Chowdhury v, Tafazzel Hossein, Rhan (1) 
can, in my opinion, be distinguished from 
the facts of the present’case, In Hem 
Chandra Chowdhury v. Tafaggel Hossein 
Khan (1) only one of the properties 
mortgaged was sold and the purchaser at 
the sale was no other than the mort- 
gagee himself. That being so, there re- ` 
mained nothing in the property sold which 
could be followed by the mortgagee, the 
mortgagee himself having pyrchased the 
property. On the other hand, the case of 
Beni Prosad Sinha v. Rewat Lall (2)is, in my 
opinion, a clear authority against the conten- 
tion of the learned Advocate for the appel- 
lant. In this case [Beni Prosad Sinha y. 
Rewat Lall (2)] at page 749* their Lordships 
observe: “The object of s. 73, in our: 
opinion,.is to relieve the mortgages of 
the effects of theinjury which he would 
suffer by the property which was a security 


for his money being sold, and 
to give him a right over . the 
residue of the sale-proceeds. It is not 


intended in any way to enlarge the in- 
terests of persons purchasing at a sale for 
arrears of revenue or rent, If that had 
been the intention any subsequent pro- 
vision of law providing that a sale for 
arrears of revenue or rent could get rid 
of an incumbrance would be unnecessary. 
It is, in our opinion, intended to refer 
to cases where the law has otherwise 
provided that the effect of a sale for 
arrears of revenue or rent should nullify 
a mortgage.’ Somewhat to the same effect 
is the decisiin in Prem Chand Pal v, 
Purnimadas (3). Inthe present case the 
purchase which the defendant No. 2 made 
at the sale for arrears of rent was sub- 
ject to the mortgage of the plaintiff which ` 
was an incumbrance and which was never 
annulled. Iam, therefore, of opinion that 
s. 73 of the Transfer of Property Act 
was no bar to the plaindifi’s following the 
mortgaged property to satisfy his mort-. 
gagedebt. `>  ~ 

The learned. Advocate for the appollant 
next contended that aven if s. 73 does 
not prevent the plaintiff from proceed- 
ing against the property, the plaintiff 
was by his conduct estopped from en- 
forcing his mortgage claimed against the 
propérty which was in the hand of de- 
fendant No. 2 and the conduct of the 
plaintiff which according to the learned 


(2) 240. 746. oa Naga , 
(3) 150. 546. ' .*- 
Paga of A00] S 
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Advocate for the appellant estopped, the 
plaintiff enforcing the mortgage claim 
againbt tf property was the fact that the 
plaintiff had instituted a suit in 1917 to 
have the sale set aside at which the de- 
‘fendant N8. 2 had purchased the property. 
I ame unable to appreciatg the force of 
this contention of the learned Advocate. 
The plaintiff might have brought a suit 
to have the sale set asidé but I do not 
understand*how it can be contended that 
he was thereby estopped from instituting 
a suit toenforce his mortgage claim against 
the property in suit. 

Another point that was taken by the, 
learned Advocate was that the incum- 
brance that was on the property at the 
tfme when the defendant No, 2 purchased 
it was annulled under the provisions of 
s. 167 of the Bengal Tenancy ,Act. It 
appears that defendant No. 2 after his 
purchase made an application to the 
Collector for service of notice under s. 
167 but it appears also that- that notice was 
not properly served. . The contention on 
behalf ef the appellant was that defend- 
‘ant No. 2's (the purchaser's) duty ended 
when he made the application to the 
Collector and that although there might 
not have been a proper service of the 
notice, notice of the purchase was in 
some other way conveyed to the mort- 
gagee.. It was urged that in these circum- 
stances it ought to have been held that 
_ the incumbrance had been annulled. I 
do not think this contention is well- 
founded. It has been held in the case 
of Radhay Koer v. Ajodhya Das (4) that 
until the notice has been properly served 
under s, 167 of the Bengal Tenancy Act 
upon the incumbrancer, the incumbrance 
subsists and :it is obligatory on the pur- 
chaser to show that the notice has been 
served in- the manner prescribed. The 
finding in the present case.is that no 
notice under s. 167 had been served in 
_ the prescribed way. 


The next point that was taken before 
us was that as the plaintiff's mortgage 
was subject to the first mortgage in 
favour of defendant No. 3’s father and 


as defendant No. 2¢got rid of that first . 


mortgage by the suit which he (defendant 
No. 2) brought in the year 1920, the plgint- 
iff'é claim against the property should be 
diminished by the amount of the first 
mortgage. I do not think that there is 
- muc substange in this contention. De- 


(4) 7 O. L. J, 262, . ° 
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fendant No. 2,it is true, brought a sujt 
against defendant No.1 and defendant " 
No. 3 in the year 1920, but that was a 
suit for recovery of possession and ¢here 
is nothing to show that tke result of that 
suit was a satisfaction of the mortgage- 
“debt due to defendant No. 3’s father. i 

The last tontention advanced before 
us was in connection with the question 
of interest. It was said that the mort- 
gaged property cannot be proceeded ‘against 
for realisation of interest inasmuch‘as sofar 
as the interest was concerned the covenant 
We fail to ap- 
preciate the force of this contetition. The 
mortgage-bond would show that the stipula- 
tion was that the interest was to be 
added to the principal at the end of 
the year. j . 

All the contentions that were raised 
before us, therefore, fail and the appeal 
must be dismissed with costs with this 
little modification only that the balance 
of the proceeds, if any, which has been 
directed to be paid to defendant No. 2 
will not be paid to defendant No, 2, who 
is only a benamdar. 

Garlick, J.—I agree. 

A, Appeal dismissed, 


LAHORE HIGH COURT. 
S8:oonp Civin APPBAL No. 943 or 1925. 
October 2, i928. 

Present:—Mr. Justice Harrison and Mr. 

Justice Tek Chand. 
JAGEY RAM AND OTHERS—PLALNTIPFS 
—APPELLANTS 
versus 
RICHHPAL—Dzucres-Houper AND 
NATHW A—4d vpcment-Dresror— 
DEFENDANTS— RESPONDENTS. 

Attachment of property—Declaratory suit by rever- 
sioner, maintainability of ~Mortgage-decree— Necessity 
of attachment. . 

Attachment in itself gives no cause of action for 
a suit bya, reversioner for a declaration regarding 
his rights in the property inasmuch as no title 
passes in virtue of the attachment nor is any charge 
created upon the property. 

Sant Ram v. Ganga Ram (1), dissented from, 

Chet Ram v. Spedding & Co., Ltd. (2), followed, 

No attachment is necessary when there is a pro- 
perly drawn up mortgage-decree, which clearly 
directs that the property shall be sold. 

Second appeal from a decreeof the 
District Judge, Delhi, dated the 19th 
January, 1925, affirming that of the Sub- 
ordinate Judge, Fourth Olass, Delhi, dated 
the 8th April, 1924. l 
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. Mr. Nanwan Mal, for the Appellants. 
Mr. Shamair Chand, for the Respondents. 
JUDGMENT. 
Harrison, J.—This appeal was admit- 
ted to æ Division Bench because of the con- 
flict between Sant Ram v. Ganga Ram (1) 


* and Chet*Ramv. Spedding & Co. Ltd. (2) 46 


which my attention was drawn by Counsel 
for the appellants, the District Judge 
having fallowed the later ruling. There is 
no dispute régarding the*facts. The sons 
and grandsons of a certain mortgagor 
brought a suit for a declaration yegarding a 
decree based on a mortgage passed against 
their fatHer and grandfather, and this 


was barred by time unless the attachment ` 


in execution created a fresh cause of action. 
In the first place, no attachment is neces- 
„sary when thére is a properly drawn up 
mortgage decree, which clearly directs that 
the property shall be sold. In the second 
place, it appears to us very clear that, as 
laid down in Chet Ram’ v. Spedding < 
- Co. Ltd, (2) and for the reasons detailed 
therein attachment in itself gives no cause 
of action fora suit by reversioners of this 
nature, inasmuch as no title passes in 
virtue of the attachment, norisany charge 
created upon the property. There are 
two small differences between the preseni 
case and Sant Ramv. Ganga Ram (1), but 
these do not affect the main question. We 
hold that so far as there is any conflict 
between these two rulings, Chet Ram v. 
Spedding ‘& Co. Ltd. (2) prevails and, 
following it, I dismiss this appeal with 
costs. 
Tek Chand, J.—I agree. 
R. L. Appeal dismissed, 
(1) $2 P. R. 1904; 122 P. L, R. 1904 
x @) EP Ind, Oas. 479; 5 Lah, L. J. 234; 4.1 R. 1924 
an. . F 


LAHORE HIGH COURT. 
Orvuz REVISION PETITION No. 457 or 1928, 
September 10, 1928. 

Present: —Mr, Justice Addison. 
SUKH DIAL—PLAINTIFF— 
PETITIONER 
versus 
DURGA DAS AND ANOTHER— 

DEFENDANTS — RESPONDENTS. . 
Suits Valuation Act (VII of 1887), ss. 8, 9—Suit for 
avoiding mortgage decree—Nature of swit—Jurisdic- 
tional value.: 


A suit for avoiding a mortgage-decree to which 
F . 


“.” 
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plaintiff was not a party is not a suit for declara- 
tion ‘with a consequential relief but a guit for a 
mere declaration and the jurisdictiopal value of 
such a suit is the value of the p operty mort- 


gaged, 

Petition, under s. 44 of Act.IX of 1919, 
for revision of an orde? of the 
Additional District Judge, Lahore, dated 
the 22nd May? 1928,affirming that of the 
Subordinate Judge, Fourth Olass, Lahore, 
dated the 9th February, 1928. . 


Mr, Parkash Chandra, for the Petitioners, 


Mr.Mehr Chand Mahajan, Yor the Re- 
spodents. 


JUDGMENT.—A mortgage- decree 
was obtained by Rai Bahadur Durga Das 
for Rs, 7,500 against Rup Ohand, father tf 
the petitioners. The decree-holder applied 
for the sale of the mortgaged house, the 
value of which is about Rs. 10,000. . There- 
upon the judgment-debtor’s sonssued for 


a declaration thatthe house being ances» 


tral could not be sold as the mortgage- 
money was advanced for the immoral debts 
of their father. They fixed the jurisdic- 
tional value of that suit at the value of the 
house, namely, Rs, 10,000. This suit was 
allowed tobe dismissed in default under 
O. IX, r. 8, Civil Procedure Code, and no 
application for restoration was ever put in, 
The petitioners then filed another suit for 
the same relief except thatthe prayer 
in the second suit was for a declaration 


that the mortgaged house could not be seld | 


for the reasons already given and for an 


injunction restraining the execution of the . 


decree. The elaim for an injunction was 
not made in the first suit. They valued 
the second suit at Rs, 110 ọn the ground 
that it fell within s. 7 (iv) (c) of the Court 
Fees Act. The Subordinate Judge, Fourth 
Class, before whom this suit came, held 
that the jurisdictional value of the suit was 
the value of the house, namely, Rs. 10,000 
and returned the plaint for presentation to 


the proper Court. The plaintiffs appealed 


and the District Judge dismissed the ap- 
peal. He held that a declaratory suit did 
lie and that as the plaintiffs were not par- 


ties to the decree, the question of consequ- 


ential relief did not, arise, This meant 
“that he held that the ¢laim for an injunc- 
tion was redundant. He further found that 
the value for purposes of jurisdiction was 
Rs. 10,000, the value of the house. 


proferred. 


I decline to interfere- with the order 


passed. Hakim Rai y. Ishar Das Gorakh 


. t 
. 


. < l 


] 00, 7 Against 
this decision this revision petition has been 
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Rai (1) “wag relied upon but that is a case 
where the judgment-debtors were trying to 
avoid a decree passed against them. This 
distinction e discussed at the bottom of page 
924 of 38 Mad. [Arunachalam v. Rangaswamy 
* Pillai*(2)], eThere can, be noequestion that 
the value of the suit brought by the plaint- 
iffs for purposes of juris dictiqn is Rs. 10,000 
and that a declaratory suit lies, 
I dismiss “the revision petition with 
costs, eo 
R. L. . Petition dismissed. 
(1) 102 Ind. Cas. 46;. 8 Lah. 531; A.I. R. 1927 Lab. 
499; 9 Lab. L. J. 400; 29 P. L. R. ee : 
(2) 28 Ind. Oas. 79; 38 M. 922; 28 M, L. J. 118; (1915) 
M. W. N. 118,17 M. L, T. 154. 
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LAHORE HIGH COURT. 
ORIMINAL Revision E rimon No. 1461 or 
1 


October 19, 1928. 
Present:—Mr. Justice Addison. 
GHULAM MOHAMMAD alias GAMMAN 
—Acogssmp—PETITIONER 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 110— 
‘General reputation’, meaning of—Suspicion by Police 
—Security. 

The general reputation of a man is that which 
he bears among his fellow-townsmen and mere 
suspicion of complicity in this or that offence is not 
evidence of general reputation. 

Kundan v. Emperor (1), followed. e 


Petition, under s. 439, Criminal Procedure 
Oode, 1898, for ,revision of an order of the 
District Magistrate, Multan, dated the 
19th June, 1928, affirming that of the 
Magistrate, First Olass, Multan, dated the 
30th March, 1928. 

Mr. Hakumat Rai, for the Petitioner. 

Mr. Mulk Raj, for. Government Advocate, 
for the Respondent.” 


SUDGMENT.—The petitioner has 
been bound down under s. 110 ofthe 
Oriminal Procedure Oode. -The evidence 
againsthim consists of statements of various 


Police Officers and two relatives of Police . 


Officers. It has also been established that 
many years ago he was twice convicted of 
causing grievous hurt while in 1924 he was 
sentenced to one year’s rigorous imprison- 
ment for burglary under s. 457, Indian 
Penal Code. As opposed to this there is 
‘the evidence of nine, townsmen residing 
in-the locality that his reputation is good. 
Tt seems to me that this*isa similar case 


\ < .. 
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to Kundan v. Emperor (1). The general 
reputation of a man is that which he bears 
among his fellow-townsmgn and fere 
suspicion of complicity in thise or that 
qffence is not evidence of penera} reputa- 
tion. The Police Officers have eposed to 
certain suspicions of complicity in various 
offences against him but that amounts to 
nothing. He hag already been ‘punished 
for his conviction in 1924 and theremust 
be evidence showing the necessity of His 
being bound down since that date. The 
evidence as already pointed out,is that of 


- Police Officers who have mentioned that he 


was suspected of complicity in certain 
cases and that he is a bad character. 
Against this there is the eyidence of the 
fellow-townsmen. In these circumstances‘ e 
do not think that there was any evidence 
warranting his being bound down. I 
accept the petition and set aside the 
order of the Magistrate dated the 23rd 
May, 1928, demanding security from him. 
Petition allowed. 


R, L. 
(1) 104 Ind. Oas. 253; 9 Lah. 133; 28 Or. L., J. 813; 


A. I R. 1928 Lab. 49; 29 P. L. R. 368. 





LAHORE HIGH COURT. 
MisCELLANEOUS OivIL APPBAL No. 3007 
or 1926. 

October 9, 1928, 

_ Present:—Mr. Justice Jai Lal. 
GHANAYYA LAL AND orgers— JUDGMENT- 
Drsrors—APPELLANTS 

versus : 

Frem JASSA RAM-HIRA NAND rarovax 
Lala SUKH DAYAL—Dgorzz-Hotprrs— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Application for appointment of Receiver—Step-in- 
aid of execution—Application during pendency of 
execution proceedings—Limitation, question of-~ 
Application for leave to bid, whether step-in-aid. e 

An application by a decree-holder for the appoint- 
ment of a Receiver on the ground that the execu- 
tion proceedings had been pending fora long time 
and the judgment-debtor was obstructing the sale 
of his property, is an application to take a step-in- 
aid of execution. [p. 910, col. 1.] 

No question of limitation arises with regard to 
applications made during the pendency of execution 
proceedings. [p. 910, col. 2.] 

Subba Chariar v. Muthuveeram Pillai (3) and 
Ghulam Jilani v. Yusaf Shak (4), followed. 

Quere.—Whether an application by a decree- 
holder for leave to bid isan application to take & 
step-in-aid of execution. [p. 910, col. 1. 

Muhammad Shafi v. Badri Mal (1), doubted, 


Miscellaneous appeal from an gqrder of 
the Senior Sub-Judge, Kangra District 


3 


.. 
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ati Dharamsala, 
1926, 

Messys, Jagan. Nath Aggarwal 
Hem Raj, for the Appellants. 

“Mr. Hykam Chand Bhasin, for the Re 
spondents., É 

JUDGMENT.—This appeal arises out 
of execution proceedings, A decree for 
money, wis gsanted in favour of the respond- 
ents, the firm Jassa Ram-Hira Nand against 
R&i Sahib Mehta Ghanya Lal and others 
on the 17th of August, 1920. An applica- 
tion for execution of that decree was made 
by the decree-holder on the 8th of Novem- 
ber, 1920, praying that the decree holder 
be granted a rateable share in the sale- 
proceeds of ertain property of the judg- 
nient-debtor, which was under attachment 
in execution of a decree obtained against 
the latter by another decree-holder. The 
proceedings in this case were kept pending 
along with the proceedings in the other 
case and some orders were passed on this 
record and others on the connected record. 
Similarly some applications made by the 
decree-holder in this case were placed on 
the record of the connected execution pro- 
ceedings. Finally the execution proceed- 
ings were struck off the record in 1925, 

The preseat application for execution. 
was made on the 2Uth of May, 1926. The 
question is whether this application is 
within time. The learned Senior Subordi- 
nate Judge has held that it is within time 
owing to an application which was made 
by the decree-holder on the 17th of No- 
vember, 1923, for permission to bid at the 
auction of the properiy of the judgment- 
debtor. 

Mr. Jagan Nath Aggarwal, whoappeared 
on behalf of the judgment-debtor, contends 
that an application for permission, to bid 
does not amount to a step-in-aid of execu- 
tion and has relied on Muhmmad Shafi v. 
Badri Mal (1) and Salig Ram v. Rai Ghand 
These authorities, no doubt, support 
his contention with the exception that in 
the last of these two judgments it has been 
held that under certain circumstances an 
application for permission to bid may 
amount to a step-in-aid of execution. In 
view of the fact that there is another 
application which, in my opinion, clearly 
amounts to a step in-aid of execution, I 
refrain from deciding this question, though 
with great respect 1 doubt the correctness 
of Muhmmad Shafi v, Badri Mal (1), The 

. (D) 88 P. R. 1884, 

(2) 14 Ind. Oas, 468; 60 P, R. 1912; 35 P. W. R., 1912; 

62 P. L. R. 1912, 


dated the 3lst August, 


and 


GHANAYY4 LAL 7, JASSA RAM-HIRA NAND, 


113 I, 0. 1928 


application referred to is the ọpe'that was 
made by the decree-holder on” the’4th of 
June, 1924, in which a prayer was made 
that as the execution proceedings had been 
pending fora long time and the judgment- 
debtor was obstructing the sale of the 
property,a Receiver be appointed to take 
possession of the property attached. Mr. 
Jagan Nath admits that this is a step-in-aid 
of execution, but he contends’ that it does 
not save limitation’ because the application 
was made more than three years from 8th 
November, 1920, the date of the original 


-application for execution of the decree and 


that between the application of the 4th 
June, 1924, and that application there was 
no intermediate application to make the 
application of the 4th June, 1924, withio 
limitatien. His contention is that the law 
contemplates that there should be applica- 
tions, which amount to stepa-in-aid of 
execution, made within three years of 
each other. In other words the learned 
Counsel urged that the application of the 
‘4th June, 1924, was barred by time. and 
was not, therefore, an application made in 
accordance with the law. 

With regard to this contention itis to 
be observed that the application of the 4th 
June, 1924, was made when. the execution 
proceedings were pending and thereis ample 
authority in support of the proposition 
that no question of limitatioa arises with 
regard to such applications. Reference may 
be made to Subba Chariar v. Muthuveeram 
Pillai (3) and Ghulam Jilani v. Yusaf 
Shah (4), : : 

I hold, therefore, that the application 
of the 4th June, 1924, was not barred by 
time and it was a step-in-aid of execution 
and the application of the 20th May, 1926, 
having been made within three years 
from itis well within time. In view of the 
above finding the appeal must be dismissed, 
but I make no order aso costs, 

R.L. Appeal dismissed, 
(3) 14 Ind. Cas. 264; 36 M. 553; 24M. L. J, 545, 
(4) 106 P. R. 1894. 
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, LAHORE HIGH COURT. | 
Orvis Riwiston Perrrrion No. 84 or 1928, 
. Oetober 4, 1928. l 
Present :—Mr. Justice Jai Lal. 
Musamm&t HAR KAUR—Ptaintirr— 
8 ‘ PETITIONER 
. Versus 
OHAMBA, Lzeaat REPRESENTATIVE OF 
Musammat HIRA, DECEASED *-DEFENDANT— 
~ RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0O. XXV, 
r. 1—Security for costs from pauper plaintiff. 

Except in exceptional cases security for costs 
should not be taken from a plaintiff who has been 
permitted to sue in forma pauperis, for the effect of, 
such requisition would be to deprive him of the 
benefit of the order permitting him to sue as a 
pguper. 

Hafizan v. Abdul Karim (1), dissented from. 

Ma Saw v. Maung Shwe Gon (2), followed. 

Petition, under s. 44 of Act IX of 
1919, for revision of an order of the 
Additional District Judge, Ferozepore, 
dated the 18th October, 1927, affirming 
that of the Subordinate Judge, Third Class, 
Ferozepore, dated the 24th July, 1926. 

Mr. Duni Chand, for the Petitioner. 

Mr. Gullu Ram, for the Respondent. 

JUDGMENT.—The petitioner was 
permitted to sue in forma pauperis andon 
the application of the defendant the trial 
Court directed her tò give security for 
the costs of the defendant under O. XXV, 
r. 1, Civil Procedure Code. This security 
not having been furnished according tothe 
disections of the Oourt, her suit was 
dismissed and an application to restore the 
same was also dismissed. 

This petition for revision has been pre- 
sented by the plaintiff and it is contend- 
ed on her behalf that the Oourt is not 
legally competent to direct a plaintiff who 
has been permitted to sue in forma pauperis 
to furnish security under O. XXV, and 
reliance is placed on Hafizan v Abdul 
Karim (1) in which itis laid down that the 
Court has no power to direct a pauper plaint- 
iff to give security under O. XXV, r. 1 
‘of the Givil Procedure Code as such an 
order would practically mean depriving 
the plaintiff of the benefit of the order 
permitting him to ste asa pauper. I agree 
with this last remark, but as at present 
advised I am not prépared to hold as the 
Calcutta High Oourt has done, that the 
Coyrt has no legal power to direct a plaint- 
if under such circumstances to furnish , 
security. The provisions of O. XXV are 
wide enough to cover the case of every 
plaintif. 


(AI O.W. N. 163; 7 €. L. J, 8È. 
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In my opinion the view taken by the Ran- 
goon High Oourt in Ma Saw v. Maung Shwe 
Gon (2) is more reasonable. It has been held 
in that case that except in eXceptign’al cases 


security should not be taken from: a plaint-. 


1f who has been permitted to sud in forma 
pauperis. Ine the present case no excep- 
tional circumstances have been disclosed 
to entitle the Court to demandesecurity. 
The plaintiff apbhied for permissio# to be 
allowed to sue as a pauper becduse she 
had no immoveable property sufficient to 
pay Court-fee stamp on the plaint, and 
ordinarily it would be almost {mpossible 
for her to furnish security. The order 
passed by the trial Oourt virtually deprives 
her of the benefit of the order made in 
her favour under O. XXXIII? The ground 
mentioned in the order dismissing the ap- 
plication for restoration that the plaintiff's 
case rested on oral evidence is irrelevant 
at the present stage. I consider that in 
this case the Court below has acted with 
material irregularity in directing the plaint- 
iff to furnish security. 

I accept this petition and setting aside 
the order of the Court below restore the 
plaintiff's suit to its original number and 
remand it to the trial Oourt to proceed 
with if in accordance with law. There 
will be no order as to the costa of these 
proceedings. 

R. L. 


(2) 75 Ind. Oas. 309; 
1923 Rang. 244. 


Petition accepted, 
2 Bur. L. J. 78; ALI, R. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 
CriminaL Revision No. 157-B or 1928, 
July 26, 1928. 

Present :—Mr. Hallifax, A. J. O. 
EMPEROR—Apvp.icantr 


versus 
DAULAT SINGH—Acouszp—Non- 


ae A€PLIOANT, 
5 Criminal Procedure Code (Act V 
62—Revision—Order illegal—No injustice—J: 
LECT 
ference, whether praper—S. 562 (I) provi: e 
—Sentence, object of. a prana, Be 
A Court of Revision will refuse to di 
order, however illegal it may be, ieee es 
just and, however legal it may be, the Court will not 
hesitate to disturb it in revision if it ig unjust, as 
js a Court and not an academy of law, (Pe 912, col 
. ae 5 4 


of 1898), ss. 437, 


e 


` turb it 


912 
“The proviso in sub-s. (1) ofs.562o0fthe Oriminal 
Procedure Code governs also sub-s. (L A) of the 
said section. [p. 912, col. 1.] 
Emferor v. Ranchhod Harjivan (2), followed. 
Murlidfar v. Mal&hoob Khan (1), not followed, 
Every sentence must be as heavy ab is necessary 
to deter others from doing it from fear of sharinge 
the same fate and no heavier. [p. 912, col. 2.] 
Oriminal revision tried by Tahsildar and 
Magistrate, Second Class, Malkapur, on a re- 
port by, the District Magistrate, Buldana, 
unders. 438 of the Criminal Procedure Oode. 
Mr. G. P. Dick, for the Applicant. 
ORDER.—A warrant of arrest was is- 
sued in execution proceedings against the 
accused Daulat Singh Rajput. The chap- 
rasi to whom it was entrusted showed it 
to Daulat Singh, who refused to surren- 
der toit on the frivolous excuse that it 


*cduld only be executed under the orders 


of the Tahsildar, as he wasa Kamdar 
Patel, The chaprasi then laid hold of 
Daulat Singh’s arm (not of his hand as 
has been recordedin the casein accordance 
with the invariable mistranslation of the 
word hath), and Daulat Singh jerked him- 
selffree and went away. On these facts he 
has been rightly convicted by a Magistrate 
of the Second Olass of an offence punish- 
able under s. 225-B of the Indian Penal 
Code, and has been released “after due 
admonition” under s. 562 (l-A) of the 
Oriminal Procedure Oode, 

The case has been referred to this Court 
on two grounds. The first, which is of 
no importance whatever in the case, 
is admittedly taken solely for the 
purpose of getting a “ruling” from this 
Court on a point of law. It is the con- 
tentian that a Magistrate of the Second 
Class not specially empowered by the 
Local Government in that behalf is not 
competent to release an offender after due 
admonition under s. 562 (1-A)of the Criminal 
Procedure Oode. But, however illegal 
such an order might be, this Court would 
refuse to disturb it in revision unless it 
ere unjust, and, however legal it might 
be, this Court would not hesitate to dis- 
I in revision if it were unjust. 
This is a Court of Justice not an academy 


of law. A ; 
It may be mentioned, however, that it 


* seems beyond doubt that the proviso in the 


middle of sub-s. (1) of s. 562 of the Oriminal 
Procedure Code does govern both the other 
parts of that sub-section. In Murlidhar 
y. Mahboob Khan (1) two Judges of the 
Allahabad High Oourt expressed the opin- 

(1) 85 Ind. Oas. 848; 47 A. 353; 26 Or. L. J. 624; A, 
L R 1925 All. 644. e: 
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ion that it did not, but no reaseng for 
the opinion are stated in the ‘fudgment. 
In April 1925, four months later, two Judges 
of the Bombay High Oourt expressed the 
contrary opinion in Emperor v$ Ranchhod 
Hurjivan (z) and supported it on reason- 
ing with which I an? in respectful agree- 
ment. ; 

The paragraph added to s. 562 in 1923 
is not only a part of the same section 
as the proviso, as the learned Judges of 
the Bombay High Court pointed out, 
but a part of the same sub-section. But 
the other reason stated in that judgment 
is quite conclusive. The proviso governs 
all cases in which “the powers conferred 
by this section” (not sub-section) are exer- 
cised and sub-s.(1-A) is as much a part 
of the whole section as sub-s. (1); 

That, however, is all outside the case 
before the Court. The only question is 


whether the penalty imposed on Daulat, ` 


Singh is so inadequate as to require en- 
hancement or not. That it undoubtedly 
is. Every sentence must bə as heavy 
as is necessary to deter others from do- 
ing it from fear ofsharing his fate, and 
no heavier. This offence committed by 
Daulat Singh is particularly rife in Berar 
where the process of a Oourt is daily de- 
fied with impunity, as it has been so far 
by Daulat Singh in this case. Letting him 
off with a warning is an invitation to 
him and to others to do the same-thing 
again. 

The propersentence to pass would have 
been one of rigorous imprisonment for six 
months, but it is perhaps undesirable to 
send the man to Jail now, though it is not 
easy to find sound reasons for not doing 
so. But the fine which issubstituted for 
the imprisonment must be of an amount 
which will be difficult for him to pay 
and will put the fear of the law into all 
others who hear of it. Daulat Singh is 
sentenced under s. 225°B of the Indian 
Penal Oode to pay a fine of two thousand 
rupees or in default to undergo 
rigorous imprisonment forsix weeks. Under 
s. 388 of the Criminal Prdcedure Oode it is 
ordered that the fine shall be payable with- 
in fifteen days, that*is by the 10th of 
August, ; JNE 

G. », D. Sentence enhanced., 

(2) 89 Ind. Cas. 1029; 27 Bom, L. R. 1019; A. I. R. 
1925 Bom. 479; 26 Or. L. J. 1461. 
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a “Wan af house by tenant to co-sharer, valid- 
ity o 

The rule that à tenant cannot sell his house in 
the village site without the consent of the co-sharers, 
of the village does not cease to operate merely because 
the purchaser isa co-sharer in the village. 

One of several co-sharers in a joint ‘village can- 
n&t build on joint land without the permission and 
consent of the other co-sharers. A Buartu v. DEEDAR 
SINGH, A. I: R. 1929 All. 241; 13 R. D. 332 831 
——— Tenant's right to build—Agra Tenancy Act 

(ZI of 1901), s$. 4 (2)—‘Land’, meaning of. 

Land situated in the abadi is not land within the 
meaning of 8. 4 (2) of the Agra Tenancy Act. 

A tenant occupying land in the abadi is in the 
position of a mere licensee in the absence of evidence 
toshow that he held under any higher tight and has 
no right to erect a Dadang thereon. A CHHOTKAN 


Kursi v. Ram Dgo Sanu, A. I. R. 1929 All. 76; 13 R. D: 


222 l 756 
Abuse of process. See Pracrioz 247 
Acqulescence.: See MORTGAGE 313 


Acts—General, 


AGt 1859— VIII. See Civin PROCEDURE CODE. 

—— 1860—XLV. See PENAL CODE.. 

— 1867—XXV. See PRINTING Presses AND Nzews- 
PAPERS ACTS, 

—- 1870— VII. See Court Fers Act. 


—— 1872—I. See EVIDENCE Act. 

—~— 1872—IX. See CONTRACT Act. 

—— 1877--I. See SPEOLPIO RELIEF Act. 

— 1879-—X VILL. See LEGAL PRAOTITIONERS Act. 
—— 1881—XX Vl. See NEGOTTABLE INSTRUMENTS ACT. 
—~— 1882—II. See Trusts AOT. 

—— 1882—IV. See TRANSFER or Property Act. 

— 1882—V. See Easements Act. 

——- 1687—V. See Srecirio RELIEF Act, 

—— 18387—VII. See Surrs VALUATION Act. 

-—— 1887—IX. See PROVINCIAL SMALL Cause Courts 


Aor. 
m 1890—IX. See RAILWAYS Act. 





eam 1894—I. See LAND ACQUISITION Act, 


© paman 1922—XI. See Income TAx Act. 


a Act. 
a 1913—VI, “See, MussaumMan 


-—— 1897—IX. See PROVIDENT Funps Act. 
-= 1897—X, See GENERAL CLAUSES ACT. 
~—— 1898—V. See Criminal PROCEDURE Oops. 
——- 1899—IL See Stamp Act. 

-——- 1899—IX. See ARBITRATION AcT. 

ma 1908—V. See Orvin PRocepuRE OODE. 
~— 1908—IX. See LIMITATION ACT. , 

—— 1908—$VI. See REGISTRATION Act. 

—— 1909— 11, See Presipency Towns INSOLJENOY 
Wage VALIDATING 
Act, 

—= 1913—VII. See COMPANIES Act. acre 

—~ 19290—V. Se Provinoran INSOLVENCY Act. 


| a as 
N ; .. 


. . 


Acts—General—concld. ` 


Act 19923— VIII. See WoRKMEN'S COMPENSATION Act 

~~~ 1924—VL See CRIMINAL TRIBES Aer. 

—— 1925—XXXIX. See Succession AOT. 

-—— 1926—I. See Smart Cause COURTS ATTACHME®T 
oF IMMOVEABLE Property ACT. 

—— 1926—IX. See INSOLVENCY (AMENDMENT) ACT. 

——~ 1926—X XXVIII. See Bar Cotnoizs Act. 


Acts—Bengat. 


° o 


——~, 1880—IX. See Cess Act. 


—~—— 1885—VIII. See BENGAL TENANCY Act. 
1923—III. See Cancurra MUNIGIPAL Aot.- 


Acts—Blhar and Orissa. 
1908—VI. See Cuora Nagpur Tenancy ACT. 
Acts—Bombay. 
See DEKKHAN AGRICULTURISTS’, 
. RELIRE Act. 
1888—III. See Crry or BOMBAY MUNICIPAL ACT. 
-——- 1904—IV. See Bompay Distercr MUNICIPAL ACT. 
—— 1920—XVII. See BOMBAY PLEADERS Act. 
Acts—C. P, 
—— 1898—XI. See O. P. TENANOY Act. 
—— 1917—II. See C, P. Lanp REVENUE AOT. 
.1920—1. See O. P. TENANOY Act. 
Acts—Madras. À 
1897— IV. See ei SURVEY AND BOUNDARIES 
or. 


1908—I. See Mapras Estates Lanp Aor. 
1920—V. See pene Distrior MUNICIPALITIES 


1879-—X VII. 


ee 


1920—;XIV. See Manah LOCAL BOARDE ACT. 


oe | 


1922—V. See Mapras Court Fees (AMENDMENT) 
Act. 
waman 1927—II. See Mapras HINDU Reticious Expow- 
: MENTS ACT. 


Acts—Punjab. 


--— 1893~—III, “See Puxsas GovzRNaENT TENANTS 5 
ACT. 

—— 1922—I1X. ‘See PUNJAB Courts Act. 

= 1925~—VIII. See SIKH GURDWARAS Act, 


= Acts—U. P. 
vn 1869—1. See OUDH ESTATES ACT. 


-—— 1876—XVI1II. See Oups Laws ACT. 
a 1886—XXH. See OUDH Rent ACT. 


—— 1901—II. See AGRA TENANOY ACT. 


nan 1801—11. See U. P. Lanp REVENUE Acr. 


‘— 1922— XI. Seg AGRA PRE-EMPTION Acr, 
s 1926—Ill. See AGRA Tenancy Act. 


Regulation. 
Reg. 1901—VIL. See NoRTH-WEST FRONTIER PROVINCE 
REGULATION, 
“~~ . 


gid INDIAN CASES, (1928 
° . 9 
Statute. Agra Tenancy Act—1901—concld. '9 . 
1915—%5 & 6 Geo. NA c. $1). See Government OF INDIA On the other hand, if he is only ùne of several co- 
i AOT. sharers in the village, then itis not æ case of,dis- 
e Administration—Renunciation by administrator— possession by landlord but one of advefse possession 
9 


Revocatiom of renunciation, when permissible—® against tenantand in such a case the tenant's right 
Mere change of mind, whether groung for retraction would be extinguished after the expiry® of 12 “years. 
—Succession Act (XXXIX of 1925), s. 280. The Civil Court cannot invoke the aid of s. 34 of 
An administrator who has renounced his prior the Agra Tenancy Act in such circumstances and 
right to obtain Letters of Administration to the estate held that a congtructive sub-tenancy under the 
of an inéestate,* can be permMted to retract his original tenant comes into existenc A GHURPAT 
renunciation only ina fit and proper case. He can- Sasiv. MAHABIR, A. I. R. 1929 All, 218; 13 R. D, 318 


not*be allowed to withdraw his renunciation merely on á 317 

the ground that he has changed his mind ———— 8. 79—Constructive dispossession of tenant— 
According to the English Law and practice as Applicability of s.79. 

regards the right of renunciation, there is no distinc- The provisions of s. 79 of the Agta Tenancy Act, 


tion made in the case of an executor or an ad- 4901,apply to constractive as well as to an actual or 
ministrator, B In re MANCHERSHA Pestonst DAMANIA, physical dispossession of a tenant from his ten- 





30 Bom. L. R. 1566; A. 1. R. 1929 Bom. 33; 53 B. 172 ancy. A PACHUA Past v. Ras KISHORE 721 

402 - ss.79,167—Wrongful ejectment of tenaft 

Admissions, wh&ther create estoppel. See Custom by decree of Revenue Court—Suit for mere der. 
e 7 99 claration of invalidity of decree, competency of. 

Adverse possession. ~ A Oivil Court cannot take cognisance of a suit to 

See Aara Tenancy Act, 1901, 6. 34 817 declare a deeree obtained in a Revenue Court void 

See MORTGAGOR AND MORTGAGER 540 and ineffectual on the ground that it is contrary to 


Defendants in possession for more than 12 law, where it is open tothe plaintiff to bring a suit 
years— Presumption of adverse possession—Burden under s.79 ofthe Agra Tenancy Act for. wrongful 


of proving permissive possession. ejectment. A SUKHA v. LACHMI NARAIN 829 

A person in possession of property must be ——— S. 87. See Acra TENANGY Acr, 190), 5, 34 
deemed tobe so in his own right, unless this pre- h 
sumption can be displaced by proving facts which ———— 5, 177—Withdrawal of question of pro- 
are sufficient to rebut it. prietary title after filing of appeal—Jurisdiction of 

Ina suitfor ejectment if the defendant succeeds District Judge. See OIvIL Procepurg Cops, 1908, 
in proving his exclusive possession for more than O. XXIII, R. 1 746 
12 years, he is entitled to a decree, unless the plaint- —— s, 201 (3)—Recorded co-sharer—Suit for 
iff can prove affirmatively that such possession was profits—Presumption of right to sue—Previous 
derived from him or was with his permission. L ` decree negativing plaintiff's right—Presumption, 


Mamman v. KALLU Mat, A. I. R.1928 Lah. 959 145 whether rebutted. 8 
Agent under power-of-attorney from trustee, whether The presumption enjoined by s. 201 (3) of the 
competent to borrow. See RELIGIOUS ENDOWMENT Agra Tenancy Act is unrebuttable and even a 
554 previous decree of a Civil Court declaring that he 
Agra Pre-emption Act ‘Xl of 1922), ss.19,22— plaintiff has no right will not deprive him of his 
Suit for pre-emption—Vendze acquiring interest right to sue for profits, if his name is recorded as 
during ‘pendency of suit—Plaintiff's right, whether a co-sharer on the date of the institution of the 
defeated. suit. But if hesis not such a recorded co-sharer on 
Under s, 19 of the Agra Pre-emption Act, 1922, in the date of the institution of the suit, he cannot sue 
a suie for pre-emption, the defendant-vendee can, for the period during which his name was wrongly 
by the acquisition of an interest equal or superior recorded. A MALKHAN SINGH v. @vras SINGH, L. R. 
to the plaintiff's inthe mahal after the institution of 9 A.125 Rev.: 12 R. D.195; A. L R. 1929 All. 32 732 
the suit but before the passing of the decree ofthe Agra Tenancy Act (ill of 1926), s.271, Expl. 2 


first Court, defeat the plaintiff's right of pre-emptton —Plea that defendant is not sub-tenant but zemin- 
which existed at the date ofthe institutian of the dar in possession of khudkasht, whether involves 
suit. A Ram Saran Das v. BHAGWAT PRASAD 442 question of proprietary title. 


A plea by a defendant in possession that he is 
Agra Tenancy Act (Il of 1901), s. 4 (2). ore not the sub-tenant ofthe plaintiff but a zemindar 





ABADI Fi h A 

wer — in possession of the land as “bis khudkasht does not 
* —Tanaat easy) village Omini by omindar to involve å question of title of proprietary title’ + 
. file notice under s. 87—Abandonment—Entry by mana a a ee aie Papi. ae ar a 
zemindar—Hatinguishment of‘ tenancy—Adverse 1998 All. 764. 13 R D. IB C OVIND, ee 
possession. ii ; ai i 
tt a tenant leaves the village without putting his Approver—Conviction on uncorroborated evidence of 
tenancy in charge of any person and without making accomplice, legality of— Evidence Act (I of 1872), 
e any arrangement for the payment of rent and ss. 114, illus. (b), 188, 184$ 

neither returns to the village for oyer 12 years nor Though in ‘actual practice the uncorroboraled 


takes any care of his tenancy, abandonment of ten- testimony of an accomplice will genefally be in- 
ancy by him may be proved even though the zemin- _ suffidlent to bring home an offence to an accused per- 
dar has not filed a notice under s. 87 of the Agra son, thereis norule of law that the uncorroborated 
Tenancy Act. s testimony of an accompliceis necessarily insufficient 
Tf the zemindar who enters upon the land under te establish a charge against an accused. , 
such circumstances is the sole landlord entitled to Per Courtney-Terrell, C. J,—The evidence*of an ` 
recover the entire rent, his possession of the land approver does not differ from the evidence of any 6 
for over siz months would extinguish the tenancy. other witness save in one? particular respect, namely, 
e . 


< : / 


e 4 
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Approver—concld. , 


that the evidence of an accomplice is regarded 
abinitio as @pento grave suspicion. Accordingly, 
if the suspicion which attaches to the evidence of 


“ an acc8mplic@be not remoyed thateevidence should 


not be acted upon unless corroborated in some 
materia] particular, and, if the suspicion attaching 
to the accomplice’s evidence be removed then that 
evidence may be acted upon even though uncorrobo- 
rated and the guilt of the accused may be establish- 
ed upon that evidence alone. ; 


In view ofthe rule according to which the evi- , 


dence ofan accomplice must be regarded with grave 
suspicion it is th8 practice, amounting almost to a 
rule of law, that a Jury must *be warned sxpressly 
of the danger in accepting the nncorroborated evi- 
dance of an accomplice and if the warning is 
omitted a conviction based upon such wuncorrobo- 
rated evidence must be set aside. 


In the case where there are several accused, 
corroboration is required with respect to’the guilt 
of each individual aécused, that is to say, the fact 
that the evidence of the accomplice is corroborated 
as tocertain of the accused does not amount to 
corroboration of the evidence as regards the guilt of 
the other accused, | 

In dealing with the reguirement as to corrobora- 


- tion, one is ex hypothesi dealing with the case in 


which the presumption of suspicion attaching to the 
accomplice’s evidence has not been removed. In 
cases where the tribunal is satisfied for good reason 
that the evidence of the accomplice is truthful the 
tribunal is under no obligation to demand corrobora- 
tion. 

In order to ascertain whether the evidence of the 
accomplice is truthful and, therefore, exempt from 
the requirement of corroboration. the tribunal should 
apply intrinsic as well as extrinsic tests, but, if 
hayéng applied these tests, it comes to the conclusion 
that the accomplice is a truthful person the accom- 
plice then becomes an ordinary witness, s. 134 of the 
Evidence Act becomes operative and the ‘tribunal 
may proceed to convict upon his evidénce alone. 

Per Macpherson, J —When a tribunal is invested 
by Statute with a discretion without any indication 
of the grounds upon which the discretion is to be 
exercised, it is a mistake for a superior tribunal to 
Jay down any rules with a view to indicating the 
particular grooves in which the discreation should 
tun. Pat Rarran Duanuk v. Experor, 9 P. L. T. 672: 
A. I. R. 1908 Pat. 630; 30 Cr. L.J. 137;8 Pat. 235 
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Approver's evidenca@—Corroboration, necessity of. 

+ In the absence of reliable corroboration as to the 
identity of the accused and otber material par- 
ticulars, no reliance cau be placed on the evidence 
of an approver especially where hs ezonerates himself. 
C Kaasu OHANDRA Rigar 2, EMPEROR 73 


Arbitration—Proceeding with case after superseding 
award without giving tinte to parties io adduce evi- 
dence, impropriety of. ' 

It is not ‘proper to pass an order during the 
pendency of an arbitration that, if the awati is 
not received back on a certain date, the arbitraticn 
‘would be superseded and the proveedings continued 
by Court. , After superseding the award the partias 
-should: be given time and opportunity to present 
ehemselves in Cofirt and o produce evidence A 
Goswami Keisana Kissore v.*Goswamr Banwarr La, 
A. T. R. 1939 All. 259 4 s 749 
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Arbitration Act (IX of 1899), s. 14—Award— 
Allegation of dishonest valugtion of Property by 
arbitrator—Power of Court to look into eyidence. 
Where the validity of an award is impugned on 

the ground that the arbitrators had misconducted 

themselves in unfgirly overvaluing certain properties, 
the Court has power to look into the evidence for 
the purpose of determining whether there was any 
material on which the arbitrators could honestly 
have come to the eanclusion at which they had 
arrived and to setaside the award if the,evidence 
is such that, no reasonable man could on such efi- 
dence come tothe conclusions arrived at by the 
arbitrators. S Tesiparv. GoumaL, A. 1. R. 1928 Sind 
171 ; . 360 


Attachment before Judgment—-Compromise decreg 
giving charge—Watver of attachment—Subsequent 
alienation, whether void against attachment—Civil 
Procedure Code (Act V of 1908), s. §4, O. XXXVIII, 
r. 9. À 
Intention to waive the benefit of an attachment 

before judgment cannot be presumed from the mere 

fact that the plaintifi consented to a decree giving 
him a charge overthe properties attached. 

An attachment before judgment will continue to 
have effect even after the passing of a decree, in the 
absence of a specific order by the Court raising the 
attachment. B SHIVLAL GULABCHAND v. TANIRAM 
Sapasuiv, 30 Bom. L. R.1136; A. I. R, 1928 Bom. 444 

353 

of property—Declaratory suit by rerer- 

sioner, maintainability of—Mortgage-decree— N eces- 
sity of atiachment. 

Attachment in itself gives no cause of action for 
a suit bya reversioner fora declaration regarding 
his rights in the property inasmuch as no title 
passes in virtue of the attachment nor is any charge 
created upon the property. 

No attachment is necessary when there is a pro- 
perly drawn up mortgage-decree, which clearly 
directs that the property shall be sold. L Jacuy Ram 
v. RICHHPAL, 10 Lah. L. J. 491; A. 1. R. 1929 Lah. 90: 
30 P.L. R. 6 907 


Award—Power of arbitrators to construe Will. 
See OUDH Estates Act (I or 1869), ss. 13, 15 © 113 

— Share allowed being less than that allowed 
by personal law—lirror apparent on face of 
record—Award, whether liable to be set aside—Re- 
strictions in award—Validity of award. 

Where ip a dispute with regard to property an 
arbitrator made an award granting ashare to one of 
the parties less than that allowed under the personal 
law of the parties: 

Held, that the award could not be said to contain 
an error of law apparent on the face of the record 
and was not liable to be set aside on that ground. 

Although certain restrictions in an award may 
be inoperative in law, that fact doesnot affect the 
validity of the award in other respects. O Monam- 
MAD Yousur HUSAIN v. WILAYAT HUSAIN, 5 O, W.N. 
1001; A. 1, R. 19:9 Oudh 1 785 


Bar Councils Act (XXXVIII of 1926), ss. 8, 14 
—Statutory new Advocates, whether entitled to act in 
original Insolvency Jurisdiction, Madras High Court 
—‘Practise’, meaning of. 

Ad%ocates enrolled in the Madras High Court 
under the provisions of the Bar Councils Act are 
entitled both to act and plead inthe Insolvency 
jurisdiction of the High Court, 

Per, Kumaraswami Sastri, J.— -The word “ practise” 
in e.Sof the Bar Oguncila Ast means, appear, act 
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> 5 
and plead, unless {heré is anything in the subject or 


ontext to ltmitits meaning. Sections 8 and 14 of 
he Bar Councils Act which entitlean Advocate, as of 


Tight, to pr&ctise in the High Court entitles an Advo® 


Cate of the Madras High Court to eappear, act and 
plead in all the jurisdictions of the Madras High Court. 

Having regard to the provisions of the Charter Act 
and the Lefters Patent, the High Court, Madras, had 
power t@frame rules allowing Advocates to act in the 
Ingplvenc$ Jurisdiction though it did not do so. The 
Central Legislature has power to legislate on the mat- 
ter without any necessity to repeal any enactment 
relating to ingolvency. 

Rules 128 and 129 of the Madras Insolvency 
Rules must be taken to be no longer in force as they 
have been superseded by the provisions of the Bar 
Councils Act. 

The Bar Councjls Act so faras Madras is concern- 
ed makes no distinction as regards the different juris- 
dictions of the Higk Court, gives the High Court no 
power to frame rules so far as the Original and Insol- 
vency Sides are concerned tolimit the functions of 
Advocates only to plead, and prevent them from acting 
and keeps alive only such rules asthe Madras High 
Court has already framed where they are consistent 
with the provisions of the Act. 

Where an Act confers rightson a party in general 
terms and entitles him to perform more than one 
function, the cutting down of these rights by a rule 
would miake thatrule repugnant to the provisions of 
the Act. M In re Powers or Newry ENROLLED 
STATUTORY ADVOOATES, 28 L. W. 545; 55 M. L. J. 551; 
A. I. R. 1928 Mad. 1182; (1928) M. W. N. 856; 52 a 
92 876 


Bengal Tenancy Act (VIII of 1885), 5. 49. See 

LANDLORD AND TENANT ` 575 

$.147-A—Compromise decree in contraven- 

tion of $. 147-A, validity of—Jurisdiction and wrong 
exercise of jurisdiction, distinction between. 

A compromise decree passed in contravention of 
the provisions of s. 147-A-of the Bengal Tenancy 
Act cannot be treated in a subsequent suit between 
the parties as without jurisdiction and a nullity but 
is operative and binding until vacated by appropri- 
ate proceedings. 

Jurisdiction is the power to hear and determine 
and it does not depend either upon the regularity 
of the exercise of that power or upon the correst- 
ness of the decision pronounced, for the power to 
decide necessarily carries with it the” power to 
decide wrongly as well as rightly. C MAHOMMAD 
HUSAIN v. KHANA Kazı, A. I. R. 1928 Cal. 606 570 


s. 167—Rent sale—Extinguishment of in- 
cumbrances—Proper service of notice under s. 167, 
necessity of. < 
Under the Bengal Tenancy Act an incumbrance 

ig not annulled on a rent sale until notice under 
s. 167 of the Act has been properly served upon the 
jncumbrancer in the manner prescribed. CG Rasrx 
CHANDRA CHAKRAVARTI V JAGABANDHU CHAKRAVARTI 
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Berar Alienated Village Tenancy Law—Persons 
holding subsequent to 1595, whether can be permanent 
tenants. . 

There can be permanent tenants in an? izara 
village not coming within the term as defined by 
the Berar Alienated Village Tenancy Law, as there 
is nothing to prevent an izardar, who owns a field 
jn his jizara ‘village from giving it out to tenants 

er, . * 


.- 
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permanently, ifhe likes to do so and, therefore, it 
does not necessarily follow that, bewause a. per- 
petual tenant does not come within th® definition of 
a permanent tenant of the law he can be ejected from- 
his field. N Wafxunrurao v. Tanpa, A.I R, 1929- 
Nag. 88 253- 


Berar Land Revenue Code, 1896, s. 78—Tenant 
of antiquity—Year of origin, definitely known—~ 
Protection from ejectment, whether available. : 


If there is evidence of the year when the tenancy 
ofa person commenced, it cannot be said that he 
is a tenantof antiquity and as sugh entitled to pro- 
etection from ejectmgnt under s. 78 of the Berar 
Land Revenue Code. N CHAMPAT GAMBHIRJI v. BALAK 


Das k 225, 


Bombay District Municipal Act (IV of 1904), 
ss. 46, 184—Rules and bye-laws framed by 

, Karachi Municipality—Master and- servant— 
Statutory power of dismissal—Dismissal, what, 
amounts to—Distinction between resignation and, 
dismissal—-Test—Misconduct~- Dismissal when jus- 
tified— Court's jurisdiction to decide whether dismis- 
sal wrongful—Municipal servants, status of —Rulea, 
governing relationship of ordinary master and servant, 

. whether apply—Dispensing with service—Right of 
employee to notice— Damages for wrongful dismissal; 
assessment of. 


The test to determine whether a person has" 
resigned his service 6r has been dismissed there- 
from is whether the acts and conduct of such person 
evince an intention no longer to be bound by the 
contract of service; on the other hand, if the con- 
duct of the employer amounts to a basic refusal 
to continue the servant on the agreed terms of: 
employment, then thereis at once a wrongful dis- 
missal and a repudiation of the contract, even if the 
servant leaves service in pursuance of a requegt to 
resign. The use of polite, instead of peremptory, 
language does not alter the fact. 

Under the provisions of ss. 46 and 184 of the 
Bombay District Municipal Act and rr. 86, 88 (1) and 
90 of the Rules of the Karachi Municipality framed 
thereunder, the Karachi Municipality has a statutory 
power in regard to the appointment and dismissal 
of its servants. These rules createan exception to 
the general rule that all public servants and serv- 
ants of the Crown hold appointment at the pleasure 
of the Crown or public Ocrporation appointing them; 
and an officer or servant of the Karachi Municipal 
ity, therefore, cannot be dismissed without a reason- 
able opportunity being given to him of being heard 
in his defence. $ 

The Court has no jurisdiction to decide whether 
an officer or servant of Municipality has been rightly 
or wrongly dismissed, once the Court is satisfied 
that such dismissal has been in accordance with the 
rules and bye-laws ofthe Municipality. 

There is no fixed rule pf law defining the degree of 
misconduct which will justify dismissal from service. 
Much will depend on the nature of the misconduct 
and, the nature of the duties to be performed by the 
person dismissed. . * 

Every master has an inherent right to dispense 
with the services of his servant with reaccnable 
notice. As to whatis reasonable notice gepends on 
the nature of the servant’semployment. When this 
-is determined, the meagure of damages is what thi 
servant would have efrned in the employment of 


e 
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his master during the period of the notice. S 
ABRAHAM REUBEN v. IKARACHI MUNIGIPALITY, A. L R. 


1929 Sind 19 . 387 
Bombay Pfeaders Act (XVII of 1920), S. 25, 


Kee eLEGAL PRACTITIONER 


Burden óf proof—Fictifious transfer of property-— 

Onug probandi of fictitious nature, 

The onus probandi is on the party asserting that 
a transfer of property was fictitious and without 
consideration.” PO BAL KisHen v. Ram OHARAN, 29 
L. W. 579 479 


3 . ‘ 

Burmese Buddhist Law—Husband and wife— 

. Divorce—Agregment between parents as to disposal 
of children—Children's right to inheritance—Onus 
of proof oj maintenance of filial relations. t 


Under the Burmese Buddhist Law where the 
e®uple divorcing have come to an agreement as to the 
disposal of the children, not opposed to the principles 
of natural justice, the children are bound thereby; 
and where, therefore, a child by agreement, or acquies- 
cencs of the parents at the timeof the divorce is 
allotted to one or other of the separating parties, the 
child must be regarded in law as having severed filial 


relations with the other; and where thatchild sets. 


up asubsequentclaim to the estate of the parent who 
abandoned the child to the care of the otherat the 
time of divorce, the onus is on the child to show that 
_ filial relations have been resumed. < 
“ But where thereis no such agreement and the 
circumstances surrounding the divorce do not warrant 
the conclusion that either of the parents intended to 
abandon the child to the other, the child cannot be 


_~ ied to prove that it has maintained filial rela- 


ionship with its parents. 

There is no provision in the Dhammathats enabling 
arents to disinherit their children except by giving 
hem away in adoption to another. R Mauxe Ba 

M v. Mauna Po Hrr, 6 R. 510; A. T, R. 1928 Rang. 


804 
Inheritance—Lunatic heir-~Right of relatives 

who maintain such heir to succeed to his estate. 
Under the Burmese BuddhisteLaw, where the 
Share of a lunatic heir is set aside on partition the 
relatives of the lunatic who support him are entitled, 
on his death, to Succeed to his share of the parental 
estate. Butthe relativeor relatives who take care 
of and support alunatic are not in all cases,as a 
matter of course, entitled to his share for their pains. 
` Where the share ofa lunatic was not set aside but 
was inherited by him on the death of his parents, 
and some of his relatives were appointed his 
guardians by Court agd allowed a one-third of the 

estate as remuneratiofi for their trouble: 

* ` Held, that these relatives were not entitled to 
succeed to the whole of the lunatic’s share to the 
exclusion of other heirs. R Ko San Dwr v. Ma NYEIN 
Hra, 6 R. 485; A. I R. 1928 Rang. 300 808 


- Inheritance—Rights of children by first 
. marriage—Suit for shgre—Cause of action—Limi- 





tation—Hatent of sharé—Rights of grand and great" 


grandchildren. 

Under the Burmese Buddhist Law great-grand- 
çhħdren are entirely excluded from inheritdnce by 
children or grandchildren. 

Under the Burmese Buddhist Law children By the 
first marriage can claim partition immediately where 
the surviving parent .re-marries. Where there has 

* been such a partition on, marriage, the children of 


t 
3 a 2. 


the first marriage have no further claim to inherit 
as against their step-parent,or, after the death of 
their step-parent, against the divect descendants of 
that step-parent. If the children of the fitst marriage 
ehave not made aclaim on the re-marrigge of their , 
parent, they have a right to claim a share, on the 
death of their °parent, from the surviving step- 
parent, whether there are or are not children by, the 
second marriage. If the children of the first marriage 
have not made any,claim on eisher “of the two 
occasions above-mentioned, they havea further right 
to partition on the death of the step-parent. Tn each 
of these caseg there is afresh cause of action arising 
either from the re-marriage cr from the death in 
question. è , 
On a competition between children by one marri- 
age and grandchildren by another marriage (thgir 
parents having predeceased the common ancestor), 
the rule of division is the same as obtaining be- 
tween children of different masriages; and the 
ordinary rule by which the share of out-of-time, 
grandchildren is reduced to oné@-fourth of the share 
which their parent, if living, would have taken, is not 
applicable. R Mauna Aune Tain v. Ma Newe U, 6 
R. 355; A. L R. 1928 Rang. 139 142 


Calcutta Corporation Provident Fund Rules, 
r, 19. See Provipent Funps Act, 1897, ss. 3, Tes 


Calcutta High Court Rules and Circular Orders 
(Civil), Chap. |, r. 93—Attachment of moveables 
—Removal of property without giving option to 
judgment-debtor to provide place of safe custody, 
legality of-—Taking back such property—Offence— 
Penal Code (Act XLV of 1860), s. 88. 

Rule 93 of Chap. I of the General Rules and 
Circular Orders (Civil) of the Calcutta High Court, 
as amended was made by the High Oourt and 
satictioned by the Government of India under s. 107 
of the Government of India Act and has the force of 
law. 

Removal of attached moveables by an attaching 
officer without giving an option to the judgment- 
debtor of having the attached property kept on his 
premises or at some other place of safe custody as 
required by the said Rule, is illegal pand a 
person who takes back property which has been so 
illegally removed does not commit an offence. G 
Aumep SHEIKH v. Emperor, 48 O. L. J. 288; A. I. R. 
1928 Cal. 815; 33 C. W. N. 174; 30 Or. L.J. 199; 56 
0.460 , 572 


Calcutta Municipal Act (III of 1923), s. 538— 
See Provinsxt Founps Aor (IX of 1897), ss. 3, 5 
166 
Caste. See HINDU Law 497, 
Cattle Trespass Act (1 of 1871), s. 20—Illegal 
seizure of cattle—Complaint filed on lith day—Il0th 
day Sunday—Complaint, whether barred—General 

Clauses Act (X of 1897), s. 10, applicability of. 

The principle underlying s. 10 of the General 
Clauses Act applies to complaints under s. 20 of the 
Cattle Trespass Act, even though the section of 
the General Clauses Act applies to Acts made on 
or before the lith January, 1897, and will not cover 
in terms an Act like the Cattle Trespass Act which 
was passed in 1871. A complaint filed on the lth 
day from the date of seizure will not be barred 
by limitation if the 10th day was a Sunday. N 


` MAHADEO GANPATI PATIL v. NABHA VISHWANATH, 30 Cr. 


L. J. 125; A. L R. 1929 Nag. 96 285 


te toa person $o whom he is competent to 
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» ©. P. Land Revenue Act (ll of 1917), ss. 8, 203 
(1) (3)—Abadi site—Transfer competent under s. 
208 (1) (8)--Landlord’s power to set aside such trans- 

: fere-Contract whether includes implied covenant in 

' -wajib-vil-arz. . . 

A transfet of an abadi site by the holder thereof 
make iş 
under s. 203 (1) (3) of the © P. Land Revenue Act is not 
voidable at the instance of the landford merely be- 
cause the transferor and the transferee settled the 
bargain without reference to him. 

The werd “contract” in s. 8. gfdhe said Act cannot 
be so A jam ban as to include within its scópe 
theimplied covenant in a wajib-ul-arz that the land- 
lord’a permission is necessary for thg validity of 
a transfer. N DATTATRAYA v. WAMANRAO, A. I. R. 1929 
Nag. 59,11 NL. J. 240 176 


C. P, Tenancy Act (XI of 1398), s. 41—C. P. 
Tenancy Act (I of 1920), s. 6—Mortgage of occu- 
pancy holding without notice to landlord—Surrender 
by tenant—Enforceability of mortgage against land- 
dord in possession. 

Section 6 of the G. P. Tenancy Act of 1920 applies 
only to mortgages effected after the date of its 
coming into force. It doss not do away with the 
voidability under cl. (7) of s. 41 of the O.P. Ten- 
ancy Act of 1898, attached to mortgages executed in 
contravention of that section. 

A person claiming under a mortgage of an 
occupancy holding effected before the O. P. Tenancy 
Act of 1920 came into force without notice to the 
landlord cannot, therefore, enforce such mortgage 
against the landlord in possessidn under a bona fide 
surrender. N KALURAM v. Moman SINGH, 24 N. L.J. 
153; A. I. R. 1929 Nag. 30 128 
G. P. Tenancy Act (I of 1920), s. 6. See O. P. 
“ Tenancy Aor, 1898, s. 41 128 

s.12 (4)—Occupancy land. inadvertent in- 
clusion of,.in mortgage—Hffect—Trees in sir land 

—Mortgage— Cultivating rights in sir excluded— 

Mortgage, whether illegal. 

Aninadvertent inclusion of an occupancy number 
in a mortgage-deed, due to a bona fide mistake of 
the parties that it was khudkasht land, does not 
vitiate the registration of the deed and render the 
mortgage-deed inoperative in law. 

There is nothing illegal in the trees standing on 
sir lafd being mortgaged, if the cultivating and 
other rights in the sir land are expressly excluded from 
the security. N Ramcopan V. AMBAPRASAS, A. L R. 
1929 Nag. 6 ; 891 
~ s. 18—Occupancy holding—Sale for Rs. 100 

or more—Sale-deed not registered—Suit for possession 

by lambardar against transferee—Jurisdiction of 

Civil Court—Lambardar'’s right to possession. 

A suit to recover possession of a tenancy holding 
efrom a transfgree thereof who has purchased it under 
an unregistered deed for a consideration of Rs. 100 
or more lies in a Civil Court as the registration 
being in contravention of law is ineffectual and there 
being no valid transfer, the transferee is a tres- 
passer. 

A lambardar, as such, has no such preferential 
right aad cmnob be allowed to take possession of 
the land when the tenant is alive and the tenant 
right has not come to an end. N Maxsopan SINGE v. 
DARBARGIR, A. I R 1929 Nag. 65 110 
5. 106—Mortgaye of tenahey with possession 
—Vortgagee’s liability for, rent-~Suit for sent 
against mortgagee—Jurisdiction of Revenue Court 
Power to order sale of holding. 
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A mortgagee in possession of a holdifig ifnot ag 


such legally liable for payment of eent to the lambar- - 


dar, 

Volfntary paymentof rent by such a'gmortgagee to 
the lambardar would not per se fasten such a liability 
on the former. ' e . 

A decree for sale of thé holding canno? be passed 
in a suit in a Revenue Court for arrears of rent 
against a mortgagee in possession of the Holding 
inasmuch as it is the existence of the relationship 
of the landlord . and tenant betweéf the parties 
which confers jurisdiction upona Revenue Court to- 
entertain and try suits for rent betw@en a landlord 
and his tenant and such relationship does not exist 
between a mortgagee in possession and the lambar- 
dar. N RAMCHANDRA Jat v, Buawantray, A. I. R. 1928 
Nag. 147 111 


Cess Act (IX of 1880), ss. 4, 41 (2)—‘Cultivat- 
ing raiyat, definition of—Person paying total reft 
of more than Rs. 100 in respect of several holdings, 
whether cultivating raiyat. 5 : 
A person whoholds two or more jamas paying a 

total rent of more than Rs. 100 is for the purposes | 

of assessment under the Cess Act a holder of 

a tenure and not a cultivating raiyat, even though 

he does not pay a rent of more than Rs. 100 in 

respect of any individual holding. C Sarat CHANDRA 

Dep v. Duarant Monan Roy, 47 C. L.J. 546: 32 O. 

W. N. 610; A.L R. 1928 Cal. 508; 55 O. 1305 240 


Chota Nagpur Tenancy Act (VI of 1908), ss. 
185,190, 212, 213, 214 —Sale of tenure—Suit by 
khorposhdars to set aside sale—Jurisdiction of Civil 
Court—Limitation—Limitation Act (IX of 1908), 
Sch I, Art. 12; applicability of—Haecution after 
one year—Necessity of notice to judgment-debter—+— 
Omission to give notice, effect of—~Adjournment . of 
sale—Omission to issue fresh proclamalion—Error 
as to decree amount, validity of sale—Sale of holding 
—Omission to give list of all villages, effect of. 


Persons who are interested only in some of the i 
villages ofa tenure are not owners and cannot apply 


“to set aside a sale of the tenure under s 213 of the 


Chota Nagpur Temancy Act, but they are persons ‘who 
claim an interest therein’ and as such entitled to 
apply under s. 212 of the Act, and cannot, therefore, 
institute a suit to set aside a frent sale of the 
tenure, under s. 214 of the said Act in the absence 
of fraud or want of jurisdiction. 

Article 12 of Sch. I of the Limitation Act is 
applicable to a suit by a khorposhdar to set aside 
a revenue sale of the tenure, inasmuch as the sale 
would be operative as against the plaintiffs, even 
though itis liable to be set aside for fraud or want 
of jurisdiction o , 

Where execution of a decree for rent under the 
Chota Nagpur Tenancy Act is issued more than, one 
year after the date of the decree or after the date 
of the previous.application for execution, notice 
under s. 190 of the Act is ħecessary to give the 
Court jurisdiction to sell the property. . 

The omission to issue a fyesh proclamation, on the 
adjournment of arent sale, is only an irregularity 
and will not affect the jurisdiction of the Court to 
sell, e 

An auction sale cannot be avoided merely becatise 
the amount of the decree shown in the proclamation 
for sale was not correct. 

fhe fact tha the list of the villages preéelgimed 

kah . 
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for sale was defective and did not include all 
the villages of thb tenure intended to be sold will 
not affect the jurisdiction of the Court to sell a tenure 
for arrears &f rent. 

Per Fazl Ali, J —Auction sales specially when the 
purchasers $t such sales gre strangers and particular- 
Jy rent sales, which are of constant occurrence, 
should not be lightly held inoperative. Pat Banoxo 
Das Brena v. Lan NILMANI Nats Sant Deo, 9 P. L. T. 
627; A. I. RL 1928 Pat. 615; 8 Pat. 122 681 


s. 218—Suit for rent below Rs. 100 in 
value~Appellate judgment of Deputy Commissioner 
—Revision by High Court. 

A judgment ‘passed by the Deputy Commissioner 
on appeal from a decrees massed by a Deputy 
Collector in a suitfor rent under the Chota Nagpur 
Tenancy Act in which the amount sued for is less 
éhan Rs.100, is not open to revision either by the 
Revenue Authorities or by the High Court. 

The Courtsof Appeal and revision in rent suits 
are the Commissioner and Board of Revenue, and 
the High Court has got nothing to do with them 
where there is no question of title. Pat AMBIKA 
Bata Dast v. GOBIND NAIK, A. I. R. 1928 Pat. 657 697 
City of Bombay Municipal Act (IIi of 1888), ss. 

402, 4039— Market," meaning of-—Mere collection 

of shops owned by same landlord and selling same 

articles, whether market — Establishing and keeping 
open market’, meaning of—Fruits, whether articles 
of human food. 

A mere collection of shops, though owned by the 
same landlord and dealing with the same articles 
would not constitute a private market within the 
meaning of the Oity of Bombay Municipal Act, 
unless the owner has control over the actions of 
the shop-keepers and the right to compel them to 
sell particular commodities and at particular hours. 

Fruits are articles of human food within the scope 
of s 402 (2) of the City of Bombay Municipal Act. 

Establishing and keeping open a private market 
imports certain control on the buying and selling 
conducted in the market. A person who merely lets 
a row of shops to different tenants without any such 
control is not guilty of establishing and keeping 
open a private market within the meaning ofs. 403 
(1) (a) of the said Act. B Bomsay MUNICIPALITY v. 
YENKANNA PLLAPPA BALARAN, 30 Bom. L. R. 1128; A. 
I. R. 1928 Bom. 413; 52 B. 780; 30 Or. L. J. 168 506 
Civili Procedure Code (Act VII of 1859), s.127. 

See MORTGAGE 384 
Civil Procedure Code (Act V of 1908), ss. 10, 

20, 151—Stay of suit—Inherent powers of High 

Court—Place of suing—Parties contracting te sue 

at particular pla,’ legality of. 

Apart from the provisions of s. 10, Civil Procedure 
Oode, it is competent.to the High Court under its 
inherent powers and its powers of general supervi- 
sion and superintendence to direct the stay of a suit. 

An agreement by two parties that in case of dis- 
pute between them any suitin respect of the matters 
in dispute should be brought at a particular place is 
valid in law. L Kopf Mat JETHA NAND v. TILAK 
Ram, 10 Lah. L. J. 470; A. I. R.1929 Lah. 12 783 


~~ S$. 11—Res judicata, application of, i execu- 
tion proceedings. 

The principle of res judicata applies to execution 
proceedings. L KARTAR SINGH v. Zorawar Sinan, 10 
Lal L. J. 414, A.I. R. 1929 Lah. 12L 778 

-~ S. 11—Res fudicata—“Court competent to try 
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such subsequent suit", meaning of—Pecuniary 
jurisdiction of subsequent suit, time for detegmining 
of—Increase in value of subject-matter, effect of. 
The words “in a Court of competente jurisdiction 
e to try such subsequent suit” in s. 11, Civil Procedure 
Code, refer to the jurisdiction of the” Court at the 
time when the first suit was brought, that is to 
say, if. the Court, which tried the first suit, was 
competent to try the subsequent suit if then 
brought, the decigjon of such Coyrt Would operate 
as res judicata althoigh on a subsequent Yate bya 
rise in the value of the property the said Court 
has ceased to be a proper Court, so far as the 
pecuniary jurisdiction is concerned to take cogniz- 
ance of a suit relating to that very, property, L 
SARUPA v. Kurs Lat, A. I. R. 1928 Lah. 929 90 


——— $, 11—Res judicata—Cross-appeals from 
same decree—Second appeal from one appellate 
decree without preferring second appeal from the 
other—Res judicata—Cross-apfeals—Framing , of 
decree, procedure relating to. 

The law contemplates that there should be only 
one decree in one suit, except in certain cases where 
the Civil Procedure Code lays down that there may 
or must betwo decrees, one preliminary and one 
final. 

Though for purposes of procedure and in order to 
formally complete the recordsit may be necessary 
in the case of cross-appeals from asingle decree to 
draw up aseparate decree in each appeal, there is, 
in fact, only one and the same decree which ought to 
be incorporated with each appellate record. 

A suit for asum of money was decreed in part 
Both the plaintiff and the defendant preferred 
separate appeals. The defendant's appeal was 
allowed and the plaintiff's appeal was dismissed. 
The plaintiff preferred a second appeal from the 
decree passed in his own appeal without preferring 
a second appeal from the decree allowing the de- 
fendant's appeal : f 

Held, that the decrees passed in the appeals pre- 
ferred by the plaintiff and the defendant formed, in 
fact, a single decree, and the second appeal preferred 
by the plaintiff was not, consequently, barred by res 
judicata. A NANNU PRASAD v. Nazim HUSAIN, 26 A. 
L.J. 258; A. I. R. 1928 All. 274; 50 A. 517 e 93 


s. 11--Res judicata—Previous suit for en- 
hancement of rent—Question of status of tenant not 
raised—Subsequent suit for ejectment, whether 
barred. : 

The plaintiff sued for ejectment and for recovery 
of rent on the ground that the defendant had failed 
to execute a kabuliyat to pay rent as desired by 
the plaintiff. The defendant in his written state- 
ment stated that he was ready to pay rent. 
also raised a plea that he was a permanent tenant. 
The plaintiff, thereupon, stated that he did not 
want to eject the defendant anda decree was passed 
dismissing the claim for possession and decreeing 
rent. In a subsequent suit for ejectment it was 
contended that the question whether the tenant was 


a permanent tenant or not was res judicata on account e 


of the decree in the prior suit : ; 

Held, that the matter was not res judicata as the 
question of the status of the tenant was not directly 
aad substantially in issue inthe previous suit and 
could not have been made a ground of attack by the 
plaintiff. N CHAMPAT GAMBHIRJI V. BALAKDAS, A. I 


R. 1998 Nag. 169 225 
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S. 11—Res judicata—Several issues-~Findings 
on stvergl issues against plaintiff —Findings upheld 
in appeal,All findings, whether operate as rea 


judicata—Theory of logical sequence and unneces- | 


© sary issues. 
. Where there are several issues in a case which 
are found against a party and he has a right of 
appeal, and has, in fact, appealed against all the 
issues, “and there have been adverse findings against 
him, the decision n all the issue? would operate as 
res judicaéa. 

It? is very difficult to decide in any given 
case as to which of the two findings of fact 
Should be given priority in, point of logical sequence 
of necessary i¢sues. 

A decision invited on an unnecessary issue may 
operate as res judicata. 

The plaintiffs, claiming under a sale-deed from a 
mortgagor sued for redemption. The principal issue 
in the case was whether the sale-deed was a hollow 
tnd fraudulent trangaction. There was also an issue 
whether the plaintifis were agriculturists and, there- 
fore, the suit was premature. These issues were 
decided against the plaintiffs and the suit was dis- 
missed.. These findings were upheld in appeal, The 
plaintiffs sued again for redemption after the expiry 
of the period of redemption: 

Held, that the decision in the previous suit that 
the sale-deed was hollow and fraudulent operated as 
res judicata, B DINKAR Raogr SINKAR v. ANANT 
GANESH SAGWEKAR, 30 Bom. L. R. 902; A. I. R. 1928 
Bom. 349 155 

ss, 11, 92—Res judicata—Finding by im- 
plication, sufficiency of. 

For purposes of res judicata a finding by necessary 
implication is no less potent than an express finding 
on a particular point. L Harpar Hasan v. ANJUMAN 
MUHAFIZ Auxar, A. I. R. 1928 Lah. 888 120 


s. 11, Expl. IV—Res judicata—Defences 
which might and ought to have been made—Inclu- 
sion of other claims and institution of subsequent 
suit in Court of higher grade, effect of. 

A, a Muhammadan, mortgaged one of his properties 
with possession to B. A’sson after A's death sold the 
property to B, A's daughter instituted a suit against 
B for recovery of her share. B didnot plead his right 
to remain in possession under the usufructuary 
mortgage. A's daughter obtained a decree for posses- 
sion of her share. B then instituteda suit against 
her for recovery of possession on the basis, of his 
usufructuary mortgage: 

Held, (1) that the suit was barred by res judicata in- 
asmuch as B might and ought to have pleaded his 
right to possession under the usufructuary mort- 
Sage in the former suit; : | 

(4) that the mere fact that owing to inclusion of 
other claims also, B's suit was instituted in a Court 
of higher gradethan the Court which decreed 
the former salit, did not prevent the decree in the 
former suit from opərating as res judicata. A TAMIZ- 
uN-Nissa BIBI v. Muuamuap HUSAIN, A I. R 1924 All. 

@ 714; 50 A. 30; 745 


——_— 88. 17, 21--Part of property in Court's 
jurisdiction ani part in foreign territory—Jurisdic- 
tion of Court. 

Where part of the proparty, the subject-matter® of 
the suit, is situate in the jurisdiction of the Court 
and part in foreign territory, the Court has no 
jurisdiction to entertain the suit so far as it relates 


enam 
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to the latter part of the property. L Murui MAL 
v. Sant Ram, 10 Lah. L. J. 500; A. I. R. 1929 Lah, 
24 ° a 899 


88.17, 145 —Misappropriation by sapuyddar 
—Separate suit, maintainability of—Prbper remedy 
of decree-holder—Action in tort—Necessity of actual 

damage. 5 
Where asapurddur who is put in charge of pro- 
perty attached in execution of a decyee misappro- 
priates it, the decree-holder cannot bring a sepa- 
rate suitagainst him. The proper gemedy of the 
decree-holder is to take out execution against him.. 
If the decree-holder wishes to bring a suit against 
him in tort, independently of his liability as a sapurd- 
dur, he must make a dase of actual loss apart from 
the mere fact of misappropriation. A Pearry Law v. 
Sita Ram, A. I. R. 1929 All. 266 751 
———— S$. 20. See Civiu Procepure Cops, 19089 
783 


g. 10 
———— sS, 20 (3). 896 


——— 85. 26, 80—Railways Act (IX of 1890), ss. 
77, 140—-Suit against State Railway—Secretary of 
State, whether necessary party—Notice under s. 80, 
Civil Procedure Code, necessity of--Notice under s, 
77, Railways Act, whether dispenses with notice 
under s. 80, Civil Procedure Code—Suit instituted in 
subordinate Court—Assumption of Railway by Gov- 
ernment—Return of  plaint—Representation in 
District Court—Maintainability of suit without 
notice under s. 80, Civil Procedure Code—Return of 
plaint, effect of. 

When a plaint is returned for presentation to the 
proper Court and is in fact presented to the Court 
having jurisdiction, it cannot be said that the pre- 
vious suit instituted ina Court having no jurisdic- 
tion is continued inthe Court which had juris- 
diction to try the suit. There is a fresh institution in 
such cases under s. 24, Civil Procedure Code. è 

A suit againsta State Railway must be instituted 
against the Secretary of State for India in Council, 
and cannot be instituted without a notice under 
s. 80 of the Civil Procedure Oode. 

Notice served under s. 80 of the Civil Procedure 
Code on the Collector within six months, may be 
considered to be a good notice under s. 77 to the 
Railway Administration by virtue of the extended 
definition of Railway Administration including the 
Government under s. 3, cl. (6). The notice, how- 
ever, to be served under s. 110 of the Indian 
Railways Act on the manager of a Railway ad- 
ministered by the Government isa notice required 
or authorized by the Indian Railways Act to be 
served ona Railway Adminisfration and would not 
be asubstitute for a notice necessary to be giver 
before institution of a suit against the Secretary of 
State under s. 40 of the Oivil Procedure Code. 

Where a suit against a Kailway Company was 
instituted in a Subordinate Judge's Court, and as 

he Government took over the management of the 

Railway pending the suit, the plaint was returned 

for representation and was répresented in a District 

Court: . r 
Held, (1) that the suitin the District Court could 

not be regarded as a continuation of the suit in 

the Subordinate Court so as to dispense with notice 
under’s. 80, Civil Procedure Code: 

(% that notice issued tothe Railway under js. 77 
of the Railways Act did not dispense with the neces- 
sity of a notice under s. 80 pê the Code ; 

s 
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(3) that the suit waenot maintainable as the plaint- 
iff had not isgued a notice under s. 80 of the Code 
before ‘the reprasentation of the plaint in the District 
Court. B Hrracuanp Succarau Ganpuy v. G. I. P. Ry. 
*Co., 30 Bom, la. R. 970; A.I. R. 1928 Bom. 421; 52 
'B. 548 K $ 511 
‘ 8. 47. See INSTALLMENT DECREE 541 
S. 47, application of, to rival decree-holders. 


Section 47, Civil Procedure Code, does not apply to - 


L Nur HUSAIN 
776 


5! 47—Mortgage—Decree on sub-morigage— 

Suit between mortgagor and mortgagee—Deposik of 
. morigage amount by mortgaggr—Application by 

sub-mortgagee for withdrawal of amount, whether 

application in execution—Order on such application 
_ Appeal. b 
_ An application by a sub-morigagee who.has ob- 
tained a decree on his sub-mortgage, for the with- 
drawal of money deposited by the mortgagor under 
a decree for redemption obtained by him against the 
mortgagee, is virtually an application in execution of 
the sub-mortgagee’s decree and an order passed 
thereon is appealable asa decree O Hasan BIBI v. 
Onttro A I. R. 1929 Oudh 309 733 
a S. 47 —Suit for partition—Decree declaring 
right to partition—Subsequent suit for partition by 
metes and bounds, maintainability of—Suit for 
accounts and recovery of share of property left 
undivided —Limitation—Limitation Act (IX of 

1998), Sch. I, Arts, 62, 89, 120. 

Where partition in interest is once effected by a 
decree between co-parceners and they are converted 
into tenants-in-common, a suit and not an applica- 
tion under a. 47, Civil Procedure Code, is the proper 
procedure whereby to obtain a partition by metes and 
bounds 

Where the parties to a suit for partition agreed 
to dévide in certain shares a house which was not 
then in their possession, and one of the parties to 
the suit instituted a fresh suit for partition of the 
house : 

Held, that the subsequent suit was* not barred by 
s. 47, Civil Procedure Code. 

Where at a partition between members of a joint 
-Hindu family, a portion of the family property is 
left undivided with the senior member of the family 
with a view to the property being realised and its 
proceeds divided, a suit for account and for recovery 
of a share in such property by a member of the 
family is governed by Art.89and not by Art, 62 of 
Sch. I of the Limitation Act 

A suit for money had and received would not lie 
by one tenant-in-commén against another who had 
¥eceived more than his share, the proper remedy in 
such a case being a suit for accounts. B Govinppas 
RAJARAMDAS GUJAR v, Ganpatpas Narorrampas GUJAR, 
30 Bom. L. R. 912; A. I. R.1928 Bom. 365 173 


~ S. 47-—-Suit on mortgage—Some defendants 
exonerated— Successor-in-igile of mortgagee-decree- 
holder, claim of, to proceed against exonerated 
defendants -Separate suit, whether lies—Practice— 
Question of bar under s. 47, whether can be raised 
in ‘second appeal for first time, 
An objection that a suit is barred by s.47, Civil 
. Procedure Code, may be allowed to be raised for 
“the first, time in second appeal. ° 
Where, in a seit on a mortgage, some of the 
defendants are exonerated “any claim by the mort- 


disputes betweer*rival decree-holders. 
SHAH v. ABDUL GADIR 
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gagee-decree-holder or his  successor-in-titlee to 
enforce the mortgage againgt guch exonerated 
defendants must be in proceedings in execution 
unger s.47, Civil Procedure Code, and not by way 
of separate suit, since the defendants must be 
regarded as parties to the suit within the meaning 
of the said section. M LAKSHMANA DOLA 
JUJISTI Pann, (1928) M. W. N. 601 547 


. 
ss. 47, 144—"Rroperty sold Vy one Gourt— 
Decree set aside by suit in another Court—Applica- 
tion for delivery by successful decree-holder—Proper 
forum-—Jurisdiction of latter Court to order deli- 
very. 
A decree for sale on a mortgage was pafsed by the 





“Subordinate Judge of Monghyr. The plaintiff institut- 


ed a suit in the Court of the Subordinate Judge of* 
Bhagalpur, fora declaration that his share in the 

mortgaged properties was not bound by the mortgage 

or the decree based thereon. The decree-holders were 
allowed to proceed withthe sale qn condition that 

they gave security for restoring the plaintiff's share 

in case he succeeded and the properties were sold, 

and purchased by the decree-holders who also obtained 

possession. The plaintiff succeeded and applied to the 

Subordinate Court of Bhagalpur for delivery of 

possession of his share : 

Held, that the application was inthe nature of an 
application for restitution which could be entertain- 
ed only by the Subordinate Judge of Monghyr, and 
that the Subordinate Judge of Bhagalpur had no 
jurisdiction to deliver possession of his share to the 
plaintiff Pat RAGHUNANDAN PRASAD SINGH v. KUMAR 
GHANAND SINGH, A. I. R. 1928 Pat, 502 717 


8. 47, O. XX, r. 12—0rder determining 
right to mesne profits and ordering ascertainment 
of actual amount, appealability of—Co-tenant in 
cultivation—Suit by other tenants for joint posses- 
sion—Right to mesne profits after institution of 
suit—'Wrongful possession’, what constitutes. 

An order determining that a decree-holder is 
entitled to get mesne profits from the judgment- 
debtor fora certain period and referring the matter 
to a Commissioner to ascertain the actual amount is 


` appealable. 


e 

A Oourt has no power to award mesne profits after 
the date of the institution of the suit under O. XX, 
r. 12, Oivil Procedure Code, where the possession of 
the defendant is not wrongful, 

If there ,be two or more tenants-in-common and 
one of them who is in actual cultivation of a part 
of the estate resists and prevents entry thereupon 
by the other co tenants, not in denial of their title 
but with the object of protecting himself, his pos- 
session cannot be regarded as wrongful within the 
meaning of O. XX, r. 12, Civil Procedure Code. 


Apart from the provisions of O. XX, r. 12, Civil’ 


Procedure Code, a Court cannot pass a decree for 

profits in respect of a period subsequent to the in- 

stitution of the suit Pat Kuur Lat SINGH v. RAGHU- 

BANS Narayan SINGH, 7 Pat. 491; 9 P.L. T. 720; A.L 

R. 1928 Pat. 565 577 

s. 47,0. XXI, r. 58—Attachment in execu- 
tion—Objection by judgment-debtor as trustee for 
third party, nature of—Order on such objection— 
appeal. 

An objection by a judgment-debtor that a par- 
ticular property attached in execution of a decree 
against him is held by him not on his own account 
but as‘a trustee ọn behalf of-a third yarty, falls 
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within the purview of O. XXI, r. 58, Civil Procedure 
Cote, and not withia that ofs. 47 of the Code, and 
a person agains? whom an order is made on such 
objection has no remedy by way of appeal. A 
SOMWAR Gir v. GQGoswası MAYANAND Gir, 26 A. LSJ. 
477; A. I R. 1928 All. 392; 50 A. 801 171 





of 1908), Sch. I, Art. 12—Mortgage-decree—-Sale of 

property mok included in degree—Suit by judgment- 

debt&r to recover excess Sold—Maintainability of 

a suit—Limitation. 

Where property which was not. included in a 
mortgage-deed orin the decree based thereon, was 
sold under the decree and included in the sale 
certificate by mistake, and the decree-holder himself. 

a purchased and obtained possession of the same, and 
the judgment-debtor instituted a suit to recover the 
excess sold : 

Held, (1) thah the suit was not barred either by 
*s. 47 or O. XXI, r. 92 of the Civil Procedure Code; 

(2) that the suit wasnot governed by Art. 12 of 
Sch. I of the Limitation Act. 
26 A, L, J. 716; A. I.-R. 1928 All. 363; 50 A. 686 

725 
s. 48-—Limitation Act (IX of 1908), s. 15— 

Execution application against certain properties— 

Stay of proceedings by injunction—Right of decree- 

holder to proceed against other properties —Petition 

to amend execution application after expiry of time 
prescribed under s. 48, Civil Procedure Code, and 

Art. 182 (5), Limitation Act, by including other 

properties, permissibility of. 

Section 48, Civil Procedure Code, applies to a fresh 
application for execution of the decree which is 
put in after the expiration of 12 years from the 
date of the decree. The section does not apply if 
the previous execution application is treated as 
rightly amended while it was pending though the 
amendment was ordered after the expiry of the 12 
years' period. But if the amendment cannot be 
allowed and the application was in substance a fresh 
application for the execution of the decree, then it 
will be clearly barred unders.48, Oivil Procedure 





Code, unless it is saved by proviso 2(a) of that 


section. 

Section 15 ofthe Limitation Act applies only to 
the periods prescribed in the Schedule to that Act 
and does not apply tothe period of limitation pre- 
scribed by s. 48, Civil Procedure Code. 

When an injunction stays the execution of a 
_ decree against certain attached properties, it will be 
quite open to the decree-holder to execute his 
decree against other properties of the judgment- 
debtor or against -his person and he cannot claim 
the benefit of s.15 of the Limitation Act when he 
wants to proceed against other properties. 

Ooncurrent applications for execution ofa decree 
against different properties may be properly main- 
tained. 

If inthe prosecution ofan execution application 
against certain properties claims to the attached pro- 
perties and other obstacles to the execution of the 
decree against such properties are thrown in the 
way of the decree-holder, there is no reason why 
he should not be permitted to mend his application 
by praying for attachment of other properties move- 
able orimmoveable. But the question whethtr any 
particular amendment which is applied for should 
þe allowed is one which has to be decided with 
reference to all the ciroumstances of the case, 
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The object of s.48, Civil Procedure Code, is to 
prevent execution proceedings being kept pending 
indefinitely tothe harassment of {¥dgment-debtors 
and to require sufficient diligence on the 
part of the decree-holders. ” e . 

When applicftions for amendment of petitions.for 
execution of decrees which have been pending for 
over 12 years gre made, the Court should’ see that 
the salutary provisions of s. 48 are not evaded, 
although there may be cases in which the Court in 
the exercise of its discretion may allow an applica- 
tion for amendment-even thougheit is made at a 
time when a fresh application would be barred by 
limitation either under Art. 182, Limitation Act, or 
s. 48, Civil Procedure Code. M TANDAVAMURTI v. 
Doureamsa, A. I. R. 1928 Mad. 1154 260 


s. 64, 0..XXI, rr. 16, 53—Decree for money 
—Attachment—Transfer of decree pending attach 
ment—Transferee's right to apply for execution— 
Judgment-debtor's right to object, ; 

The transferee ofa decree for money is entitled to 


have his name substituted in place of the trans- ` 


feror and to apply for execution under O. XXI, 
r.16, Civil Procedure Code, even though the trans- 
fer is made during the subsistence of an attach- 
ment of the decree inasmuch asthe transfer of sucha 
decree during attachment is not entirely invalid. 

The effect of the attachment of a decree for the 
payment of money is especially provided for in 
O. XXI, r. 53, Civil Procedure Code and the general 
provisions of s. 64 do not apply. 

Under s. 64, Civil Procedure Oode, it is only the 
persons’ who have claims enforceable’ under the 
attachment who can take objection that a transfer 
pending an attachment is void. Pat HAZARIRAM v, 
KEDAR Nata MARWARI, 7 Pat.726; 9 P.L. T. 822; A. 
I. R. 1929 Pat. 1 


ss. 73, 115—Order for rateable distribution 

—Revision—Procedure. ° 

An order for rateable distribution under s. 73, 
Civil Procedure Code, is not a ministerial or nòn- 
judicial act and can be revised by the High Court 
under s. 115, Ctvil Procedure Code. 

Section 73, Civil Procedure Code, does not provide 
for an enquiry being made by the Court when pass- 
ing an order for a rateable distribution. R 8S. A. S. 
Currryar Firm v. S. A. R. A. Firm, A. I. R. 1928 
Rang. 163; 6 R. 582 815 
s. 80. See Orv. ProCEDURE CODE (Act V of 
1908), s. 26 311 
—— S. 86 (3)—Contract by agent of Foreign 

State—Non-disclosure of principal—Personal liabi- 

lity of agent. . er t 

No permission can be given to institute a suit 
against a Foreign State unless the State sought to be 
sued has either instituted a suit in the Court against 
the person desiring to sue him, or has traded within 
the local limits of the juzisdiction of the Court or 
is in possession of immoveable property situated 
within these limits and_is being sued with reference 
to such property or for‘money charged thereon, and. 
even if permission were applied for and granted in 
such a case, no suit could lie against ° the State. 

Where none of these.conditions exist an, agent 
who enters into a contract on behalf of a Foreign 
State, will be presumed, under s. 86 (3) of the 
»Contract Act, to have personally bound „himself for 
the performance of the contract. S RAMOHAND GOPAL- 

pas v. ISMAIL Kuan, A. 1, R.1928Sind 189 346 
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-t S. 89, 0. XXIII, r. 3—-Refererice to arbitra- 
tion of pending suit without order of Court—Decree 
in terms of award, power of Court to pass. 

Where partes have referred their differences in a 
pending suit to arbitration without an order of the 

e Gourt and anjaward is made, a decree in terms of 
the award+can be passed by the Court under 

O. XXII, r. 3, Oivil Procedure Code, or otherwise 

even if the parties do not accept the award. M 

SuBBARAJU V. VENKATRAMARAJT, 28 F. W. 321; A.I. R. 

1928 Mad. 1025955 M. L. J. 429: 51 M. 800 632 

—— S. 92—-Suit for declaration that property 
is not waqi—Sanction, necessity of. : 
No sanction under s. 92, Civil Procedure Code, is 

necessary fora suit for a mere declaration that the pro- 

perty in dispute is wagf and that the alienations thereof, 
are void. But it isnot open tothe Court in sucha 
suit to grant a decree for possession in favour of 
thg trust. L Harmar Hasan v. ANJUMAN MUHAFIZ 
AUKAF, A I. R. 1928 Lah. 888 120 


s. 92—Temples in Malabar, whether public 
or private—Presumption—Long user py public, 
effect of—Comparative evidence, value of—Inam 
proceedings, evidentiary character of—Removal of 
trustee—Misfeasance of predecessors, liability for 
—Association of private trust, effect of —Back 
accounting, when ordered—Appointment of addition- 
al trustees, advisability of. 

There is no presumption of law or fact thata 
temple in Malabar is either pubic or private. Ib will 
depend on the facts proved in each ease to be 
decided on the evidence of dedication, if available, 
of actual user, and of public repute. 

When all castes of the Hindu public for centuries 
have been freely using a temple and have never 
been debarred from using it and there is no evi- 
dence that they have been doing so with permission, 
it would require strong evidence to persuade a 
Court to hold that the temple is not a public 
temple but a private one intended for the use of 
one isolated caste or tarwad or family alone. 

In considering whether a temple is public or 
private, even when the parties may be taken to have 
admitted or to be ready to admit og when the Court 
has judicially held,that certain temples cited are public 
or are private, it is better toexclude such comparative 
evidence. 1f the feagure emphasized is a general charac- 
teristic of a public temple or of a private temple then 
it must bear in its own character some indicia of its 
public or private nature, and in that case these 
indicia and not the fact that they appear in other 
temples are the real indicia of the nature of the 
temple in which they appear. Public temples may 
haye features reproduced in private temples and 
vice versa. e. 

. Inam proceedings are of greatimportance on the 
question as to whether a temple is public or private 
inasmuch ds a grant in inamin favour of a temple 
meant the remission of public revenue on assessed 
land and the duty of the Inam Commissioner was on 
the one side to see that no remission of pnblic 
revenue was granted excapt fora genuinely public 
purpose and, on the othér, that a genuine public 
charitable and religious institution should have the 
benefit of such remission. A 

Atrustee can be held to be unfit to coatinue as 
trustee only if his own personal acts or omissions 
are such as would render him personally uatit. * He 
is nob responsible for the acts of his predecessor in 

„ofice. s z 
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A Court is not called upon to remove a trustee 
merely because he has asserted thatthe trust js his 
private property oe . 

Where a trust is vested in a tarwad the real 
trustee is the karnavan since the members of the 
firwad have no personal right to inteffere in his 
management. They have merely the right to 
succeed to the trusteeship fard when they succeed 
to the karnavanship. 

Where trust property which has, been lost on 
account of misfeasance of a prior karnava can be 
traced to the possession of the tarwad, then and 
only then can the tarwad be called upon to restore 
it. . 

It isa general principle that back accounting will 
not be decreed except on proof of diShonesty and 
malversation. 

In framing a scheme for a public temple tHe 
intention of the founder should as far as possible be 
respected. Where the course of management for 
which a trustee in possession is held responsible has 
had the sanction of a long uninterrupted exercise, 
even though there have been negligence and mis- 
conduct, where the trust has been fairly maintained 
for centuries by the tarwad which has not in any 
way interfered with its user by the public. and 
where the family has been for long closely 
associated with the temple and when the trust 
will be under the direct supervision of the new 
Hindu Religious Endowments Board the family 
should have the opportunity of working the trust 
asa public trust harmoniously under the supervision 
of the Religious Endowments Hoard without being 
hampered by additional trustees being appointed along 
with the karnavan. M KELU ACHAN v., SIVARAMA 
Parrar KARIKAR, A. I. R. 1928 Mad. 879 635 


S. 96—Parties agreeing to abide by finding 
of Court—Appeal, whether lies, 

Where both parties agree in a particular matter 
to abide by the finding of the Court in respect to 
it, such finding is final and binding on the parties 
and no appeal lies against it, the decision in such 
cases being in the nature of an arbitrator's award. N 
VITHOBA v. PARASHRAM, 11 N. L. J. 247 365 
—_—— 5, 96, 0. XVIII, r. 18—Agreement by parties 

that Court may decide case on local inspection and 

documentary evidence—Appeal from decision— 

Judgmens based on local inspection alone, validity 

of—Duty of Judge to record facts on local inspec- 

tron. 

Where the parties to the case agreed that if the 
Judge would inspect the locality in dispute, they 
would not .adduce oral evidence, and left it open 
to the Court to decide the case on the documentary 
evidence and on the knowledge acquired by it on 
inspection : 

Held, that the Court was not constituted an 
arbitrator and its decision was appealable. ` 

A decision based entirely on local inspection is 
bound to be unsatisfactory and should not be per- 
mitted except perhaps in exceptional cases. 

A Judge making a local inspection should record 
the facts noted and not merely his inferences or the 
result of his inspection. A MoHAMAAD ISHAG v, BAL- 
MAKUND LaL, A. I. R. 1928 All. 116 762 


I 
8. 96, O. KA, r. 11, construction of—Order 
refusing application for payment by instalments— 
Appeal, competency of. : 
No appeal lies against an order refusing to allow pay- 


924 INDIAN 


Civi Procedure Code—1908—contd, 


ment of decretal amount by instalments where such 
order dees not foym part of the decrec. 

The language of O. XX, r. 11, Civil Procedure Code, 
has been intentionally so worded as to make it clear 
that an order passed under that rule is to be regarded 
asa matter separate from the decves, unless it is 
deliberately incorporated by the Court in the 
decree. L Prem Nara v, BANA Mat, 10 Lah. L. J, 453; 
AL R 1928 Lgh. 931 x 239 


= s. 100—Construction of document—Question 

of law. . 

The question of the right construction of a docu- 
ment involves a question cf law and consequently 
admits of “being considered in second appeal. N 
MAHADEO v. GANESHRAM, A. I. R. 1998 Nag. 308 373 
* 8.100—Finding of fact based on wrong 

construction of doeument—Interference in second 

appeal, 
«A finding based on wrong interpretation of a 
document is not binding on second appeal. O FAGIR 
Baxusy v. Gurrraon, 13 R. D. 95 & 462; A, I. R. 1929 
Oudh 241 367 
S. 100—Question of ownership, whether one 

of fact. 

The finding on a question whether a site be- 
longs to an individual or to the public is one of 
fact. N ALLI SAHEB v. Yasix Kuan 886 

~~ 5. 105— Order of remand not appealed from 

—Right to dispute correctness of finding on which 

order is based. 

_. When a party aggrieved by an order of remand 
from which an appeal lies does not appeal therefrom, 
he is precluded from disputing the correctness of the 
findings on which order of remand is based. R YAN 
Lin v. Myat San, 6 R. 508; A. I. R 1928 Rang. 297 

803 
m S. 113, O, KLVI—Reference—Jurisdiction of 

High Court—Reference by Deputy Commissioner— 

Jurisdiction to answer, 

The jurisdiction of the High Court to answer 
references is confined under s. 113 and O. XLVI, 
Civil Procedure Code, to references made by a Court. 
The High Court has, therefore, no jurisdiction to 
answer a reference made by a Deputy Commis- 
sionér for a decision as to the legality of a tem- 
porary injunction issued by a Subordinate Judge. O 
Deputy COMMISSIONER, Bara BANKI v? MOHAMMAD 
AHSAN ALI, § O. W. N. 891; A. I. R. 1928 Oudh 485 


800 

S. 115. See Crvi PRocepure Cene, 1908, 

s. 13 815 

.——— 5, 115, See Mapras Estates LAND ACT, 

1908, s 75 ; 874 
—_—— S, 115—Error of law—Revision. 


An error of law, however gross, is no ground for 
revision unless a question of jurisdiction is involved 
in it. L Ram RAKHA v. BUTA 


— 55, 115, 151—Revision—Findings of Judge 
on some points only—Order of successor directing 
fresh «inquiry, legality of—Revision of inter- 
locutory orders—Prior order, whether binding on 
suacessor. 

In a suit for accounts which involved a large 
number of questions of fact and law, the trial J udge 
ramed eight points for determination, took evigence 
in respect of four of the points and recorded his find- 
ings thereon, He was transferred, and on an application 

-by the party aggrieved by the findings, the successor 

considered that the findings were not as such binding 
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upon him and ordered an independent inquiry on all 
the points: P 

Hed, (1) that the order directing “fresh inquiry, 
although interlocutory in its nature, was a ‘case’ with- 
in the meaning gf s. 115, Civil Procedgre Code, and, 
therefore, open to revisio? by the High Court; 

(2) that the findings of the original Judge on the 
points in which ke heard the evidence were “binding 
on the successor and could not be ignored by him; 

(3) that the succeeding Judge had eno jurisdiction 
to order fresh inquiryand the High Court would 
in sucha case interfere in revision with the order 
passed. 

‘The powers ofa Judge in the maéter of the appoint- 

- ment ofa Commissiqner must be exercised subject to 
the terms of O. XXVI, r. ll and questions of law 
should not be referred to a Commissioner for deci- 
sion. 


Madras High Court, an order in an interlocutory matter 
is a ‘case’ within the meaning of s. 115, Civil Procedure 
Code. 

Adjudications of a Judge even on some only of the 
issues ina case are binding on his successor at a 
later stage of the case, 

. Per Curgenven, J.—A judicial order passed with 
jurisdiction and in consonance with the Aelia ona 
of the Code is binding on the parties at all stages of 
the case, on the Judge who made it and on his succes- 
sor-in-office and can only be set aside by means of 
certain prescribed procedure such as by appeal, 
review or revision. M PARTHASARATH Appa Raov. 
VENKATADRI Appa Rao, A. I. R. 1929 Mad. 121 646 


— s, 115, O. VI, r. 17, O. XXXII, r, 4—Minor. 
—-Mortgage suit—Mother appointed guardian ad litem 
—Father treated as guardian in preliminary decree 
and further proceedings—Application by plaintiff to 
substitute mother's for father's name—Jurisdiction 
of Court to amend—Revision—Final decree—N gees- 
sity of notice. ; 
Under the present Civil Procedure Code notice is 

necessary to the judgment-debtors before a final 

decree can be passed. s 

Where there is a guardian ad litem appointed by 
the Court, the Court is not entitled to treat some 

-other person as the guardian and proceed either with 

the suit or with the proceedings after it, without 

notice to the guardian ad litem. : : 

lf minors are not properly represented ina suit, 
the proceedings therein so far as they are concerned 
do not bind them. À S 

In a mortgage suit against a Hindu father and his 
minor sons, the mother was appointed as the guardian 
ad litem of the minors. Thé euit was compromised 
but the decree mentioned the father as guardian, 
Further proceedings for passing the final decree and 
execution. thereof were conducted with the father as 
guardian on record. The mother then applied to 
the Executing Court and obtained an order for stay on 
the ground that she had no notice of the proceedings. 
Thereupon the plaintiff applied for and obtained an 
order of amendment of the preliminary and final 
decree substituting the name of the mother in place 
of the father on record : 

Ifeld, on revision, (1) that there was not mertly a 
cleyical mistake or mere misdescription of the names 
of parties but non-representation of minors when the 
final decree was passed ; . 

(2) that the Court could not ignore the guardian 
ad litem and treat somebody else as guardian of 





ü . 


. c . 


Per Odgers, J.—According to the decisions of the - 
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the minors and proceed to pass a decree whether 
preliminary orefinal ; : $ 

(3) that the®Oourt had no jurisdiction to amend 

, the degree in such a way as to make itread differ- 

ently from whSt it was. M SAmr @HeTTIAR v. SESHA 

Tver, A. I. R. 1928 Mad. 1057 663 
s.115, O. XIV, r. 5—Amendment of issues 
Discretion of Court—Revision—Interference. ` 

Under O. XTY, r, 5, Oivil Procedure Code, a Court 
has the discretion toamend or alter the issues at 
any time beforegpassing the decree. 

Where a Court avails itself of a discretion which 
the Code permits, however injudicious the exercise 
of that discretion’ may have been, no infraction of 
law or procedure is entailed to *warrant interference” 
under s.115, Civil Procedure Code, by the High 
Court. M ALAGIRI NAYAKKAR ve GURUSWAMI NAYAK- 
KAR, (1928) M. W. N. 836 313 


~ S. 115, 0. XXXII, r. 3 (4)—Next friend, 
appointment of—Minor's wishes—Order , regarding 
appointment of next friend —Revision—Arbitration 

—Next friend applying for reference to arbitration 

Duty of Court. 

The question whether a particular person should 
or should not be the next friend is really ancillary to 
the suit itself and a decision on it isa case finally 
decided qua that proceeding and is, therefore, open 
to revision under s, 115, Civil Procedure Code. 

In appointing a next friend for a minor plaintiff 
the wishes of the minor should be considered in the 
matter and given due weight. 

Before a Court sanctions the application of a 
next.friend of a minor for referring the suit to 
arbitration it must have before it proper materials 
on which to decide whether a reference to arbitra- 
tion is or is not for the benefit of the minor. L 
MUHAMMAD Sapagat ALI Kuan v. MUHAMMAD SAJJAD 
ALI Kuan, 30 P. L. R. 17; A.I. R. 1929 Lah. 257; 11 





Lah. L. J. 130 901 
m- S. 144. See Orvit PROCEDURE Cope, 1908, 
s. 47 717 
——— S. 144. See Court Fers Acr, 1870, Son. I, 
ART. 1 270 
s. 145. See Crvin Procepure Cope, 1908, 

8.17 a 751 
s. 151. See Civic Procepure Copre, 1908, 

8. 10 783 
mama 5, 191, See ıvır Procepusz Cope, 1908, 
s. 115 646 


~m --— 8, 151—Ex parte decree—Application by 
stranger to set aside decree— Inherent power of 
Court. .. 

. A Court can, in the exercise of its inherent 
powers, set aside an ex parte decree, at the in- 
stance of a person who is not a party to the original 
decree, in order that he may be made a defendant 
and allowed to defend the suit, where the ends of 
justice require that he should-be allowed todo so, 
R UE Mause v. Cusrrysr Firu, 6 R. 494; A. I. R. 


1928 Rang. 273 . 811 
——-— 0. J, r. 3. See Orrin Procedure Cong, 1908, 
O. II, x. 6 e865 


~ 0.1, r. 10-—-Addition of parties, not necessary 
to adjudicate on all questions arising in suit, legality 


of. 5 . 
Under O. T, r. 10 (2) of the Code of Civil Pro- 
e cedure the Court has a very large discretion ag 
regards the addition of patties to a suit andemay 
= ‘ e + 
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at any stage of the proceedings, with or, without 
the request of the parties, make &ny person a party 
to the suit. But the discretion should be exercised 
@nly if it is necessary to effectually ané:completely 
adjudicate upon,and settle all the questions in- 
volved in the suit and not otherwise. 

In a suit by the plaintiff ona mortgage, a third 
party intervened by an application ine which he 
stated that he was the adopted soh of the plaint- 
iff's husband and that the mortgage-deed» sued on 
really belonged to him and that the plaintiff was 
only aname dender and prayed to be added as a 
party to the suit. The defendant in his written 
‘statement did not raise any questidh that the 
plaintiff was not entitled to receive the mortgage 
amount : s5 

Held, that the addition ofthe applicant as a party 
to the suit was not necessary tc effectually and 
completely adjudicate upon and settle all the ques- 
tions raised in tbe suit and he shpuld not, therefore, 
be added asa party to the suit. M VENKATASUBBAM- 
MAL v. Kanpasauy Rasu, A. I. R. 1928 Mad. 978 

310 
—— 0. 2, scope of. See RES JUDICATA 
753 


O.H r, 6,0. l, r. 3—NMisjoinder of parties 
and causes of action—Suit to enforce mortgage 
against grandsons of mortgayor—Denial by defend- 
ants of title of mortgagor—Claim of self-acquisition 
—Paramount title, plea of, whether thereby raised 
—Issues raising question of paramount title by 
consent of parties—Striking off issues at late stage, 
permissibility of. 

In a mortgage suit the title of a third party 
paramount to that ofthe mortgagor and mortgagee 
cannot be inquired into, and whether the plaintitf 
joins the two causes of action against the same 
defendant, or the defendant raises the other title as 
a defendant, if it appears to the Court that they 
cannot be conveniently tried or disposed of together, 
the Court may order separate trials or make such 
other order as may be expedient. 

Misjoinders, even of causes of action, not ex- 
plicitly forbidden, do not, in themselves, affect the 
jurisdiction of the Court, and, though Courts should 
guard against them carefully, whena misjoinder is 
not noticed until a late stage, it should not then be 
corrected even by the Judge at his own instance by 
striking out issues if that cannot be done without 
unfairness or prejudice to one of the parties. In 
such circumstances ifthe complication of the suit 
is found to be really embarassing, the Judge should 
separate the issues or groups ef issucsand try them 
separately under r. 6, O. II, Civil Procedure Code. 

In a suit to enforce a mortgage against the 
grandsons of the deceased mortgagor, on the fcoting 
that they were, as members of a joint family, bound by 
the mortgage, the defendants denied the title of the 
mortgagor and claimed the properties as the selfa 
acquisitions of their father in which the mortgagor 
(grandfather) had no interest : 

Held, that it was not so much an instance of a 
defendant in a mortgage suit setting up a pars 
amount title as ofa defendant denying tbe capacity 
or character in which heis sued sasany defendant 
in afiy suit is entitled to do. 

Per Retlly,J.—lf a defendant in a mortgage suit 
who is on the record properly in one capacity, is 
allowed in an entirely different capacity to set up 


H, r. 


a paramount title, that will widen the scope of 
e 
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the suit and bring in questions foreign toa mort- 
gage suit as effectively as ifa third party came in 
and set up” a paramount title. The accident tha? 
the two capacities reside in one eperson will not 
simplify the proceedings or essentially alter the 
position. In assuming the second capacity and set- 
ting up the alleged paramount title the defendant 
becomes in effect a third party? Rule 3,0 I, Civil 
Proceduré Code, does not cover such a case, as the 
plaintiff's contest on the two causes of action would 
not really be against the same defendants within the 
meaning of that rule. M Ramaswamy PILLAI v, MARI- 
muro GOUNDAN, A. I. R.1928 Mad. 764 865 


O. V, rr. 9, 15—Service by registered post— 
Denial by defendant of receipt of summons—Right 
to re-trial. 

Service by posé isa poor substitute for personal 
service and, if a defendant against whom an ex parte 
decree had been passed on evidence that the sum- 
mons was sent by registered post denies that the 
packet had been delivered to him, a re-trial should 
be granted. Pat GOBINDJEE MADHAWJER v. O. J. SMITH, 
A, 1. R. 1928 Pat. 568 698 


O. VI, r. 1—Amendment of plaint—Refusal 
leading to fresh suit—Revision—Suit for rent and 
possession—Addition of prayer for declaration of 
title. 

In a suit for rent and for possession the plaintiff 
may beallowedin a proper case, to amend the 

laint by adding also a prayer for declaration of title. 

Anamendment of the pleadings can be allowed at 
any ‘stage of the proceedings where the sole result 
of the refusal would be to drive the plaintiff toa 
separate suit, to avoid which isoneof the principal 
objects of the much wider rule as to amendment 
which has been introduced in the present Code of 
Oivil Procedure. M Issam BIBI AMMAL v. MOIDEEN 
“ABDUL KADIR SAHIRB, A. I. R. 1929 Mad. 273 296 
- O. Vl, r. 17. See OIvIL PROCEDURE CODE, 
* 1908, s. 115 663 


O. VIII, r, 5—Evasive denial in written 
statement amounts to admission of allegations in 
plaint. . 

A statement in a plaint in a suit,relating to 

2 partnership accounts as to shares of partners will 

amount toan admission of the same on the part of the 
dgfendants,,if they merely evasively deny the state- 
entrin the plaint and do not themselves specify 
thes correct shares according to them. S Onoirx 
Rasta; Kiem OHAND, A.I R. 1929 Sind 7 370 

—— 0.1X, r. 4. ‘See LIMITATION ACT, Aa 5 
67 














O. IK, r. 7—Dismissal of application to set 
~ aside order declaring defendant ex parte—Remedies 

open—Revision. | 

When an application to seb aside an order deelar- 
ing a defendant ex parte is dismissed and on the same 
day, an ex parte decree is passed it is open to the 
defendant to apply under O.1X, r.13, Civil Pro- 
eedure Code, to set aside that order. It is also 
open to him to prefer an appeal from the ex parte 
decree and in such an appeal the question whether 
the lower Court was wrong in proceeding to decide 
the suit ex parte can be gone into and if the 
Appellate Court comes to that conclusion it can 
remand the suit for re-trial. 

A civil revision petition to the High Court 
against the order of the trial Court is, however, 
incompetent. The defehdant’s neglect to avail him- 
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self gf the remedies open tohim doesenot give him 
a better right to apply to the High Cort to exercise 
its powers of revision. f š 

The revisional owers af the High Wourt may be 
invoked only when there are no other sufficient 
remedies open forthe aggrieved party. . 

Decrees passed fn Courts including those passed 
ex parte can be set aside only by resorting to the 
appropriate remedies provided in the Code and not 


otherwise. M KANDASWANMY KOUNDAN g. SUBRAMANIAN 
CHETTIAR 409 
——— O. X, r.4. See MORTGAGE? 384 
*—————~ 0. XI, r, 18.° See Evipencr Act, 1872, s. 162 

872 


O. Xi, r.18, O. KIH, r. 1—Production and 

inspection of documen's—Correspondence between. 
District Collector and District Judge as to production 
of documents in pending suits, propriety of-—Depurt- 
mental ovders by District” Judge in matter pending 
a subordinate Courts—Roving inspection, propriety 
of. 
15 is not desirable that a District Collector and a 
District Judge should conduct correspondence with 
each other in their official capacity with respect to 
production of documents in Civil Courts in a pending 
case. 

Nor is ib proper for a District Judge to give 
general directions to the District Munsif and Sub- 
ordinate Judges in the District or to pass any 
proceedings as to admissibility of documents with 
reference to pending matters which might fetter the 
judicial discretion of any of his subordinate Judicial 
Officers. 

No party is entitled to have a roving commission 
into papers belonging to the other side whether it 
is the Government or a private party. Inspection 
must be restricted only tosuch specific documgnts 
asthe applicant names and which are relevant to his 
case. M SECRETARY oy STATE For INDIA v, MUTHU 
ALLAGAPPA OHETTIAR, A. I. R. 1928 Mad. 1093 872 
———— O. Xlll, 1.1, See Evrpunce Act, 1872, or 
— O. XIV, r. 5. See Civit Procepure CODE, 
1908, s 115 . 313 
—- O, XVI, r. 1, O. XXVI, r. 4—Issue of Com- 

mission—Matter of discretion. 

The examination of a witness on commission as 
provided under O. XXVI, r. 4, Civil Procedure Code, 
stands on a slightly different footing from the issuing 
of summons toa witness under O. XVI,r.1. Inthe | 
former case the matter is in the discretion of the 
Court, whereas in the latter ease summonses are to 
be issued as a matter of course, though the Oourt. 
may not permit an adjournment of the case if the 
application is made too late. A BAIKUNTH NATH v. 
Jat Kisuun, A. I. R. 1929 All, 449 266 


. 

———— O. XVIII, rr. 5, 8, 14—Hvidence in appeal- 
able cases—Duty of Jugge to record evidence in 
his own hand—Dictatior’ to typist, legality of. 
Under O. XVIII, Civil Procedure Code, evidence 

should be taken down in writing by the Judge's 

own hand or should be supported by the sanction 
of a memorandum under r. 8 or 14. The pro- 
visions ofrr. 5, Sand 14 of the said Order are not 
complied with where the evidence of the Witnesses 
is dictated to a typist by the Judge and a dopy of 
the typed record is revised and signed by the Judge.» 

THe recording of evideħce in this manner is not, 
however, an illegality that renders the dêcree based 


$’ . 
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upon it null and foid but {only an irregularity. 
G Promope Nasen Sinua Roy v., Harisuze BAGDHI, 55 


O. 1084; A. I.R. 1929 Cal. 78 833 
——~—+ 0. XYII, r. 18. See Orvir, PROCEDURE CODE, 
1908, s. 9¢ . 762 


O, XX, r. 11. See Crvi PROCEDUBE CODE, 


1908, 8. 96 5 239 
——-—— 0. XX, r. 12. See CIVIL PROCEDURE OODE, 
1908,s.47 > 577 


~ 0. XX, r. 2—Adjusiment of deeree—Plea of 
adjustment in answer to application for execution 
—Denial of adjustment by decree-holder—Compe- 
tency of Court fo record adjustment—Oral evidence 


of adjustment of decree, admissibility of-—Hvidence ° 


Act (I of 1872), s. 92. 

The adjustment ofa decree may be recorded on 
thé prayer made by the judgment-debtor in his ob- 
jections to an application fer execution. 

Where the decree-holder denies the adjustment of 
the decree, the Executing Court can enquire into the 
matter of adjustment and record the adjustment if 
it is proved. 

A decree is not an ‘instrument’ between the parties 
within the meaning of s. 92 ofthe Evidence Act. 

Oral evidence to prove an adjustment of a decree 
under which part of the decree was paid and the 
rest agreed not to be executed against the judg- 
ment-debtor is not inadmissible in evidence. A 
Ganca Dimau Rat v. RAM AUDE, A. I. R. 1929 All. 
19 760 


O, XXI, r. 2—Haecution of decree—Inchoate 
agreement to adjust—No bar to execution. 
An inchoate agreement to adjust cannot be pleaded 
asa bar to execution, L Mara Dar Swaur v. RAM 
SARUP 238 


30. XXI, r. 2, O. XXIII, ri 3—-Adjustment of 
depree—Haxecutory agreements varying decree, whe- 
ther adjustment—-Predecree agreement not to execute 
decree, whether can be pleaded in execution—Adjust- 
ment not certified through fraud—Executing Court's 
power to inquire into fact of adjustenent—Statement 
of adjustment before Appellate Court, effect of. 


The adjustment yeferred toin O. XXI,r. 2, Civil 
Procedure Code, is such an adjustment as completely 
or partly extinguishes the decree under execution 
and cannot mean an adjustment to give effect to the 
terms of which would be to create a new decree at 
variance with the decree under execution and which 
will again have to be executed. 

An adjustment which does not consist of stipulations 
that have been carried opb but consists merely of terms 
dhat have to be carried out in future, does not come 
within the purview of O. KAT, r. 2, Civil Procedure 
Code, and must, if at all, come within the purview of 
O. XXIII, r. 3 and cannot be given effect to in 
execution proceedings, inasmuch as O. XXIII, r. 3 is 
not applicable to execution proceedings. 

An agreement not to exegute adecree which would 
be passed in future cannot be taken cognizance of by 
an Executing Court and to avail of it the judgment- 
debtor will have to institute a separate suit to 
restmain the decree-holder from executing the decree. 

Tt is not competent to a Court executing a decree’ 
to inquire into the fact of payment or adjustment 
which has,not been certified as required by O. NAJIS 
r. 2, Civil Procedurg Code, even iffraud is imputed 
to the decree-holder. °. 
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Where an adjustment of a d&creg was notifi a 
the Appellate Court while that Court had e ot 
the whole case and the appeal was dismissed in 
@efault in pursuance thereof, and a subsequent objec- 
tion petition stating the fact of adjustment was filed 
in the Executing Court in the course of execution 
a gan is aia} , 

ield, that the statement made ta the? A 
Court might be taken tn connection with oe 
quent statement to the Executing Court and the two 
together might be regarded as satisfying the require- 
aau x O. XXI, r 2, Oivil Procedure Code. © 

ZIZUR RAHMAN v, ALIRAJA, A. I. R. g 
32 0. W. N. 434 N cee ae 


———— O. XXI, r. 16 —Execution of decree 
claiming to be real owner of oe ne ai 
A decree cannot be executed at the instance of a 
person who claims that the decree-hélder is only hia 
benamidar. M SEETHAI AMMAL v. NARAYANA AYYANGAR 
(1928) M, W. N. 710; A.1. R. 1928 Mad. 976 63: 


————. 0. XXI, rr. 16, 53. See Cry 
Cope, 1908, s. 64 eels meres 


O. XXI, r. 52. See Prov: 
pa aa BR Ry INGIAL eae 


O. XXI, r. 53—Creditor attaching deer 

$ A amad 
Decree attached, execution of, by attaching creditor 
—Attachment before judgment-—Dismissal of suit, 


effect of. 


Under O. XXI, r. 53 (3), Civil Proce 
where a decree is attached, the a mone 
entitled to execute the decree which he has attached 
as the representative of the holder of that decree. 

Where a suit in which an attachment before judg- 
ment has been obtained is dismissed, the attach- 
ment ought to be withdrawn and where the pros 
perty attached is a decree, the plaintiff who 
obtained the decree cannot seek to execute the 
attached decree on the ground that although the 
suit was dismissed against the decree-holder on 
record it: was decreed against some other person 
who was really entitled to the beneficial interest in 
the attached decree, M SEETHAI AMAAL v. NARA 





ee (1928) M. W. N. 710; A. 1. R. 1928 iad 
6 

————— 0. KAI, r. 58. See CIL PROCEDURE Gone 

1908, s. 47 171 


———— 0; XXI, r. 63—Tiile suit—Burden of pro 
An order dismissing a claim to attached KAN 
has all the force of a binding adjudication in favour 
of the attaching creditor which can be assailed only 
by the institution of a suit by the defeated claimant 
to establish his right to the property as provided in 
O. XXI, r. 63, Oivil Procedure Code. Therefore, in 
such a suit, the onus lies on the unsuccessful claim-— 
ant to establish his title to the property affirmatively 
M THILLAI GOVINDASWAMI PILLAI Im Te, A. LR 1998 
Mad. 1259 ; ` 358 


——— 0. XXI, rr. 66, 90, 92—Sale proclamation 
—Omission to raise objection—Objection at late 
stage—Estoppel—Under-valuation, effect of-—-Offer 
to return property to judgment-debtor,, evidentiary 
value of —Seiting. aside Court sale—General princi- 
plese 
If a judgment-debtor after receipt of noti 

O. XXI, r. 66, Civil Procedure Code, or of ‘the Hoe 

ledge of the contents of the sale proclamation before 


. 328 


GClvll Procedure Code—1908—contd. 
it is Sssued neglects fo take any objection to the 


proceeding’ , he sh@uld not in justice be allowed to 
take such objections at the sale or afterwards, 

Before ae Court-sale could be set aside on the 
ground of mere undervaluation of the properties in 
the sale proclamation, it is not only fecessary that the 
judgment-debtor should prove that the properties 
were undeyvalued in the sale proclamation but that 
by suck undefvaluation he „hes sustained injury, 
namely, that the properties were sold at inadequate 

tices. 

P The fact that the decree-holder offerg to return the 
properties to the judgment-debtor at the price for 
which he ought them may be taken into con- 
sideration in judging whether the judgment-debtor 
Ias really suffered any injury by the sale. 

Tt is not wise and desirable to interfere with Court- 
sales on grounds not strong enough. C MAHARAJ 
BAHADUR SINGH 1? SACHINDRA Natu Roy, A. I. R. 1928 
Oal. 328; 320. W. N. 309 562 


O. XXI, r. 89—Application to set aside 
sale on deposit—Insignificant shortage in amount 
deposited—Deposit made one day late—Validity of 
deposit. : l 
An application for setting aside a sale under 

O. XXI, r. 89, Civil Procedure Oode, cannot be 
entortained unless the required deposit is made 
within 30 days of the date of the sale. A 
An insignificant shortage in the amount deposited 
under O. XXI, r.89, Civil Procedure Code will not 
vitiate the deposit R MOHAMED Cassia v. Davip, 6 
R. 490; A. I. R. 1928 Rang. 286 810 


O:XXI, r. 90. See OIvIL PROCEDURE CODE, 
1908, O. XXI, r. 66 562 

XXI, r. 90. See LIMITATION Act, 1908, 
Son. I, ART. 182 (5) i 582 


O. XXI, rr. 90, 92—Decree against Hindu 
widow—Court sale subject to bogus mortgage—Suit 
by reversioner to set aside sale, whether barred by 
r. 98. h 
To bring a property to sale subject to a bogus 

mortgage constitutes fraud in publishing a sale 

withjn the meaning of r. 90 of O. XXI, Civil Proce- 

dure Code. . , : E 
Where in execution ofa decree against a Hindu 

widow, the properties in her hands a brought to 

sale subject to'a bogus mortgage, the next rever- 

sioners are entitled to apply under O. XXI, r. 90, 

Oivil Procedure Code to set aside the sabe. Where 

they fail to do 50, they cannot maintain a, separate 

suit therefor. | i 
Nor can they institute a suit for a mere declara- 

tion that the mortgage is not binding beyond the 

widow's life, since, unless they get the sale set 











‘aside, no declaration regarding the mortgage will be 


f any use to them. M MENNAKSHI V. PALANIAPPA 
TAEVAS, A. I. R. 1928 Mad. 1138 873 


O. XXI, r. 92. See Cıvıl PROCEDURE CODE, 
1908, s. 47 725 
O. XXI, r. 92. See O1IWIL PROCEDURE CODE, 
1908, O. XXI, r. 66 562 
0. XXII, r. 3 (4)—MMingr—Omission to serve 
notice on minor for appointment of guardian— 
Validity of decree. i . 
- Failure to issue notice tothe minor and his re- 
latives before appointing a guardian ad litem for 
him is merely an irregularity which will not justify 
2, Court in setting aside a decrees against the minor 
. es 
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A SUKHA v, LACEMI NARAIN, 26 Ae L, J. 834; 12 R. D, 
628; A. I, R. 1928 All. 621 A 829 


O. XXII, r. 1—Suit for êjeMtment of year 
to year tenani—Withdrawal of suit without per- 
mission of C8uri—Subsequent suit®far ejectment 

- with effect from subsequent year—Competency of 
suti—Agra Tenancy Act (II of 1901), 3. 177-—~-With- 
drawal of question of proprietary title after filing 
of appeal—Jurisdiction of DistrictyJudge. 

The withdrawal of a suit for ejectment ofa year | 
to year tenant, without the permissipn of the Court 
willnot bar a subsequent suit for ejectment with 
effect from a subsequent year inasmuch as the 
subject-matter of a suit for ejectment of a year to 

“year tenant with effect froma certain year is not 

the sameas his ejectment with’ effect from a sub- 

sequent year. . 

lf a controversy relating to proprietary right 
exists at the time when the appeal is filed, sub- 
sequent abandonment of a plea by the. respondent 
before the District Judge, which makes it unneces-. 
sary for the questionof proprietary right being 
decided does not deprive the District Judge of 
jurisdiction to hear the appeal under s,177 of the 
Agra Tenancy Act of 1901. A BHULLAN v. DASRATH 
Panpey, A. I. R. 1928 All. 67; 13 R. D. 219 748 

O. XXHI, r. 1— Withdrawal with liberty to 

bring fresh suit after dismissal of suit on merits, 

legality of. 

After asuit has been tried and dismissed on the 
merits, the plaintiff should not be allowed to withdraw 
the suit with liberty to institute a fresh suit merely 
because there was also a formal defect in the frame of 








the suit. CG Ram Saran Manpat v. RADHA RAMAN 
Mannar, 55 C. 1067; A. I. R. 1929 Gal. 88 847 
———- O, XXIII, r. 3. See Orvin Proorpure OODE, 
1908, s. 89 - 632 
———_ 0. XXIII, r. 3. See Civiu Procepure Cope, 
1908, O. XXI, R. 2 . 9 


O. XXV, r. 1—Security for costs from pauper 
plaintif. 

Except in exceptional cases security for costs 
should not,be faken from a plaintiff who has been 
permitted tosue in forma pauperis, for the effect of 
such requisition would be to deprive him of the 
benefit of the order permitting him to sue asa 
pauper. L Har KAUR v. CHAMBA, A. I. R. 1928 Lah, 
960 911 
- O. XXVI, r. 11—Commission to decide ques- 

tions of law. ` ; 

Although the Code makes no provision save in the 
special case dealt with in O. XL1, r. 2,for the pre- 
paration and delivery of whaj has been called an 
interlocutory judgment or a Judgment adjudicating 
upon some among the issues decided, before deliver- 
ing the final judgment and decree, the Court would 
not necessarily be acting illegally or irregularly, 
or in contravention of the- terms of the Oode, in so 








doing. M PARTHASARATHY Appa Rao v. VENKATADRI 
Appa Rao, A. I. R. 1929 Mad. 121 646 
— O. XXXII, r. 344). See OIVIL PROCEDURE 
$ Copr, 1908, s. 115 901 


O., XXXII, 1.4, See OivIL PROCEDURE Cong, 
1908, s. 115 663 


—— O. XXXII, r. 4—Appointment as guardian 
„3d litem of person having adverse interest, effect 
. 





of. bu 
Quere.—-Whether a compromise entered into on 
behalf of a minor defendant by his guardian ad litem 
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. and duly approved and sanctioned by the Court as not apparent on the face of the record. N Seri 


being in the best*interests of the minor, could after- 
wards be impeached by such minor and invalidated 
onthe groand that he had not been propdtly re- 
presented in the suit, merely because the Court e 
had,*contrawy to the provisionsgof O. XXXII, r.4 
of the Oivil Procedure de, appointed a guardian 
ad litem whose interest was adverse to that of the 
minor. PG Vartsuno Dreriv. Reamesuri, 29 P. L. R. 
654; A. I. R. 1928 P. O. 294; 55 M. L.J. 746; 28 L, W. 
ae LY. 38;55.1.A. 407; (1929) M. W. N. 5;10 
a, è 


e 

———— O°XXXII, r. 11 (2)—Guardian ad litem, whe- 
ther can retige by mere statement of intention to, 
retire—Permission, whether canbe refused. 

The word ‘retires’ as used il sub-s. (2) ofr. 11, O. 
XXXII, Civil Procedure Code, imports the conditions 
of a retiral set out in sub-s. (1) and the permission 
Sf the Court is nssessary before a guardian ad litem 
can retire. 

The Court,on such an application, is not bound to 
grant permission to retire. It has an option of refus- 
ing itina proper case. M TuracarasA MUDALI v. 
Korsanpapant MUDALTAR, A. I. R. 1928 Mad. 980 238 


—— 0. XXXIV, r. 1—Suit on mortgage—Plea by 
purohaser that mortgage is invalid —Paramount title, 
whether raised—Plea raised in trial Court—Omis- 
sion to object, effect of. : 

There is no question of paramount title ina plea 
by a defendant in a mortgage suit that he has 
purchased the property free from encumbrances 
and that the mortgage sued on is invalid. 

When a defendant raises a question of paramount 
title and the matter is allowed to go to trialon that 
issue inthe first Court without objection from the 
other parties, there cannot be said to be a flawin 
the matter of jurisdiction, and a reversal of the 
judgment of the first Court on the ground that the 
issue was not properly triable in the action should 
- nôt be allowed. N BALAJI v. PANDURANG, A.J. R. 1928 
Nag. 306 884 
———— 0. XXXIV, r. 6. See LIMITATION Acr, 1908, 


s. 14 
—————— O, XLI, r. 23, See Mapas Estates LAND 
Aot, 1908, s. 77 552 


O, XLI, a. 33—Order by trial Court on matter 
not arising for determination—Appellate Court's 
power to expunge such order—Omission to prefer 
cross-objections in appeal, effect of. 

An Appellate Oourt may in a proper case on 
principles of justice, equity and good conscience, 
expunge anorder made by the trial Court against 
the respondent on a point that has not been specifi- 
cally raised for detérmination, even though the 
respondent has not preferred any cross-objections. C 
Manas SHAIKH v. MAHAMMAD GHULAM NABI, A. I. R. 


1928 Cal, 483 32 
———— O. XLVI. See Crvin Procepure Cone, 1908, 
s. 113 > 800 
O. XLVII,r.1. See Crvi, PROCEDURE Cons, 


1908, s. 20 (3) è 896 
——— 0. XLVII, r. 1—“‘Any other suficient reason”, 
meaning of—Mistake, whether good ground for 

review, . 

The words “any other sufficient reason” in 
O. XLVII, r.l ofthe Oivil Procedure Gode mean a 
reason sufficient on grounds at least analogous to 
those specified immediately previously. No review, 
therefore, lies ow the-ground of a mistake which is 
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SORABJI v. SETH DWARKADAS | . 887 
O. XLVII, r. T—Review—Failure to apply 
correct law, whether good ground. A š 
Failure to apply apposite law tothe facts ofa case eè 
is a sufficient ground for reviewing a judgment 
though taking £ wrong view of, or misinterpreting 
it, may not be such a ground. N Bririsu EQUITABLE 
ASSURANGE Co. Lrp. v. Rasaran, A.I, B. 1928 Nag. 
305; LI N. L. J. 1846, . 7 896 


Companies Act (VII of 1913), s. 215~V oluntary 
liquidation—Power of Court to stay proceedings 
against Campany. 

Section 215 of the Companies Act gives the Court 
the power ina voluntary liquidation fo stay further 
proceedings against the Company. A Inve Yocasu- 
RAM PHarMmacy Lro., DEHRA Dos, 26 A. L. J. 249; A? T. 
R. 1928 All. 265; 50 A. 482 ° 12 
Company Law—Liquidation of Company—Liability 

of share-holder as regards calls Barred by limitation 

—Cause of action of Liquédators—Suit barred 

against Company, whether neceasarily barred against 

Liquidators—Decree against Company how far 

binding on Liquidators. 

On liquidation a member of a Company is liable 
in respect of unpaid calls even though as against 
the Company the realisation of such calls may have 
become barred by limitation. 

Just as a claim, if brought by the Oompany, 
might be held to be barred by limitation, but not 
if brought by the Official Liquidators, in the same 
manner a claim which might be held to be barred 
by the Civil Procedure Code if brought by the 
Company, can be preferred by the Official Liquida- 
tors under the provisions of the Companies Act. 

The fact that in law the Liquidators or the Court 
can go behind a decree cannot be deemed to pro- 
duce the same effect as if the suit in the course of 
which the decree was passed had been withdrawn. 

A compromise decree obtained in a suit by the 
Company against a share-holder does not operate 
as a bar either under O. XXIII, r. 1, Oivil Pro- 
cedure Code, or under the law of res judicata, to a sub- 
sequent claim by the Liquidators to include the 
name ofthat member in the list of contributories. 
A In the matter of Panna Lat, 26 A. L. J. 256; A. I. 
R. 1928 All. 272; 50 A. 476 91 
Contempt of Court. See CRIMINAL PROCEDURE CODE, 

1898, s. 480 278 

Comment in newspaper on pending criminal 
case calculated to prejudice public mind—Gross 
contempt. 

Anarticle ina newspaper which is caleulated to 
prejudice the mind of the prosecution witnesses and 
the general public against the merits of a pendinge 
criminal prosecution amounts toa gross contempt of 
Court and is highly reprehensible. A In the matter 
of GANESH SHANKAR VIDYARTHI, A. I. R. 1929 All. 81; 30 
Or. L. T. 217; 26 A. L. J. 1307 754 
Contract—Breach of contract—Damages mentioned 

in contract, awarding of. 

Where the parties toa contract have mentioned 
a fixed sum as damages in case of breach, then 
ordinarily, unless there is something to show that 
the amount is exorbitant or unconscionable, the 
Court would awêrd that amount as damages for 
bregch of contract. L LEKH SINGH v. DWARKA NATH 
A. I, R. 1929 Lah. 249 140 

Executed and executory contracts, distinc- 

tion between, See Exouancs 753 
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Contrast Act (IX of 1872), ss. 7, 8—Offer and Contract Act~—concld. os 


acceptance—Contract of guarantee for advances to 
be made—Communication of acceptance, necessity of. 
Whereea suretye definitely asks the creditor to 
advance méney to the debtor from time to time and 


“e holds himself responsible for any amount advanced, 


up to to a particular limit, the offer does not con- 
template any communication of afceptance at all. 
On the other hand, the performance of the condition 
of the offer would in itself amount to acceptance of 
the propos&l ang would complete the contract of 
guarantee. L Ranga RAM-THAKAR Das v. RAGHBIR 
Singa, A. 1. R. 1928 Lah. 938 780 
———— 88. 17, 19, 73. See TRANSFER or PROPERTY 

Act, 1882, s 55 (1) (a) 27 


s. 28—Lease for immoral purposes—Termi-° 


nation of tenancy— Landlord's right to claim mesne 

*profits—Costs in suits on immoral contracts. 

Where a tenancy for an immoral purpose has 
` been determined, fhe landlord may be allowed mesne 
 pxofits for the use of the premises by the tenant 

from the date of he termination of the alleged 
tenancy. , 

A Court should not, in its diseretion, allow costs 
toa plaintiff who is suing on an admittedly im- 
moral agreement. S Mariam Breum v. MUNGI, A. 1. 
R. 1928 Sind 173 366 


s. 69—Attaching creditor paying money to 
save property from being sold for arrears of rent— 
Right to re-imbursement. 

A person who is interested in the payment of 
money which another is bound by law to pay and 
who, therefore, pays it, is entitled to be re-imbursed 
under s. 69 of the Contract Act, even though he is 
not legally bound under any contract to make the 
payment. g 

A creditor who has instituted a suit against his 
debtor and who has attached before judgment the 
debtor’s property is interested in making a pay- 
ment to avoid the property being sold under a 
decree for arrearsof rent, andis entitled to claim 
ye-payment from his debtor. A ABID Husain v. 
GANGA BABAI, 26 A. L. J. 435; A.I. R. 1928 Alk pa 


——y— 55. 128, 14i--Surety—-Letter of guarantee 
—Provision for assignment of debt to surety in 
case of non-payment by principal gebtor—Suit 
against both principal debtor and surety—Liability 
of surety. 

Under s. 128 ofthe Contract Act the liability of 
the surety is co-extensive with that of the principal 
debtor unless itis otherwise provided for by the 
contract. f 

The plaintiff obtained a pro-note from lst defend- 
ant. The 2nd defendant guaranteed payment of the 
debt by a letter in which he stated that “the lst 
defendant will pay you the principal and the interest 
amount thereof within three months’ time. If he 
does not so pay, Ishall have the note assigned to 
my name and pay you the principal and interest.” 
The 2nd defendant was called upon by the plaintiff 
to pay the amount andto take over the promissory 
note; but he failed to do so, In a suit by the 
plaintiff against both the defendants : 

Held, (1) that the suit against ethe 2nd defendant 
was for the enforcement of his liability ‘asa surety’ 
and not for the specific performance of a special 
contract contained in the letter of guarantee ; 

(2) that its terms made the 2nd defendant a surety 
for the payment of the promissory note debt; the 


y = RET . 


provision regarding the assignment of the pro- 
missory note on payment ofthe money was only a 
statement in express language of te rights:and 
obligations ofa creditor and surety implied under 
s. 141 of the Contract Act and nothing more; e 

(3) that the plaifitiff acquired the eit to proceed 
against the 2nd defendant for the recovery of the 
debt in the event of its non-payment by the Ist 
defendant, and, therefore, both the defendants were 
liable. | 

Per Thiruvenkatachariar, J.—The real consideration 
for the transaction with the 2nd defesdant was the 
money lent to the Ist defendant on the faith of the 
guarantee. e 
. if the 2nd defendgnt tendered the money and 
asked for an assignment of the note, the plaintiff 
was bound to compiy with such request. If he did 
not do so, he would Be in default, with the effect that 
such default might discharge his surety. 

The creditor can pursue his remedies concurrently 
against both the principal debtor and his’ surety and 
obtain a décree against both in the same suit, pro- 
vided, that the surety is alsoat the date of the suit 
liable for the amount due by the principal debtor. M 
CHOKALINGA CHETTIAR v. DANDAYUTHAPANI CHETTIAR, 
(1928) M. W. N. 814; A. I, R. 1928 Mad. 1262 337 


~ S$. 230—Partnership— Contract by partner 
personally without disclosing name of firm—- 
Partner's right to sue on contract without implead- 
ing other partners—'Where the agent does not dis- 
close the name of his principal’, meaning of- 


There is no absolute rule of law. that one partner 
of a firm cannot sue for a debt due to the firm. 

A partner who enters into a contract personally 
is entitled to sue upon the contract in his own name 
although the benefit of the contract would result to 
the firm. 

A partner who enters into a contract without dis- 
closing the name of the firm as being the principal 
is entitled to enforce the contract personally under 
s. 230 of the Contract Act. 

An agent who enters into a: contract witheut dis- 
closing the name of the principal can personally 
enforce the contract, even though the other party had 
knowledge from other sources of the name of the 
principal. B IKAPURJI MAGNIRAM V. PANNAJI DEVI- 
CHAND, 30 Bom. L. R. 1560; A. I. R. 1929 Bom. 177: 53 
B. 110 341 


Co-owners—Co-owners of lands under ayacut of tank 
—One co-owner using water for lands not under 
ayacut—Injunction for wrongful user. 

Where lands under the ayacut of a tank belong to 
several persons, no one of thefn is entitled to use the 
water of the tank for irrigating a land not comprised’ 
under the ayacut. 

Where owing to such unauthorised use of the 
water by one co-owner another co-owner suffers 
damage, the latter would be entitled to an injunc- . 
tion restraining such wrongful user in addition to 
damages caused thereby. M PYDIMARRI BUTCHI VEN- 
KATA Rama v. SURI VENKATANARASAYYA, A. I. R. 1929 
Mad. 25; 29 L. W. 613 E 557 

e 


Decree against co-heirs—Sale of deceased's 
egtate—-Deposit of decree amount by one co-heir— 
Right to contribution—Depositor whether entitled 
*to charge over share of other co-heirs. . 

A co-heir who deposits in .Cours under O. XXI, r. 
89, Qivil Procedure Oode the amount of a decree” 
. . 
e 


e* . 
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Co-awifers—concld. l l Court Fees Act—concid, ‘ 


obtained against all the heirs fora debt due by the 
deceased, in order to have a sale of the deceased's 


Code, need not bear ad valorem Court-fces for, 
though such orders have the force of degrecs they 


estate set aside is not entitled to a chargeugon the Yhi-vc been excepted fromthe pyYovisiong of Art. 1, 


share of th@ other co-heirs for the amount which they 
are ljable to contribute. 
THAUKKYA, GR. 500; A. TeR. 1928 Rang. 278 801 


—— Suit to eject trespassers—All co-owners, 

whether necessary parties. . 

One of several co-owners can maintain an action for 
ejectment afainst a trespasser’ without joining the 
other co-owners as parties to the action. N ALLI 
SAHEB v. YASIN Kuan 886 


Co-sharers—Lambardar’s right to remuneration—, 
Non-payment of remuneration for many years— 
Inference—U. P. Board of Revenue Rules, rr. 22, 28. 
Under the Rules made by the U. P. Board of 

Revenue if there is no amount’ of remuneration fixed 
y agrocment, the lambardar ‘is entitled to get 5 

per cent. upon the land revenue payable by the co- 

sharers. “ 

It is not justifiable to infer that the lambardari 
are not entitled to any remuneration from the mere 
fact that such dues have neither been claimed nor 
paid for along time. A MOHAMMAD ALI Husain KHAN 
v. RAMESHWAR PRASAD 746 
Costs, See Conrracr Act, 1872, 5. 23 366 


Court Fees Act (VII of 1870), 5. 7 v—Decree for 
pre-emption—Appeal by  vendee—Court-fee ‘on 
additional value claimed higher than Court-fee 
on ten times assessment—Appellant's right to appeal 
from whole decree and pay Court-fees on ten times 
assessment, 

In an appeal against a decree for pre-emption a 
vendee who disputes the plaintiff's right to pre- 
empt is entitled to value his memorandum of appeal 
at ten times the amount assessed on the land even 
though the real object ofthe appealis to have the 

arket value enhanced, and the Court-fee on the 
ifference between value claimed and the value 
decreed is far higher than the Court-fee on ten times 
the assessment. ` 

It is an anomaly of the law of Court-fees that a 
person who appeals only against a part of the decree 
should have to pay more Court-fee than the one 
who appeals against the whole of it. But a litigant 
is entitled to appeal against the whole of a decree 
though he intends to attack only a part of it. L Nazar 
Muonammap v. KALA Ram, 9 Lah. 563; A. I. R. 1929 Lah. 


190 538 


S. 7 (IxX)—Suit for redemption—Surplus 
profits claimed—Value for purposes of Court fess 
and jurisdiction. e * 

The value of a suit for redemption when surplus 
profits are also claimed, is, for jurisdiction and 
Court-fees, the same, viz, the principal expressed 
in the instrument of mortgage. N WAJIDI Beecum v 
ABDUL Gant, A. I. R.1929 Nag. 1; 24N. L.R. 197: 11 
N. L. J. 232 "34 


Sch. I, Art. 1 Appeals rom orders 

S. 144, Civil Procedure Gide Coit tes Pei haa 

An ordef of restitution under s. ltt, Civil Procedure 
Code, if such order is not contained in the ecree of 
the Appellate Oourt, isan order which has the force 
of a decree and the Court-fee payable on an &ppeal 
from such an order is ad valorem under Art. | Seh. I, 
Court Fees Act. : a) 


Appeals from“orders under 8.47, Oivil Procedure 


R U Suwe Bwa». Maune ® L Gut MUHAMMAD vV, SABZ ALI KHAN .. 


Sch. I, Court Fees Act, by a Government Hoenn B 


——— Sch. M, Art.17-A (Il) as amended by 
Madras ActV of 1922—Suit to declare alleyed 
adoptionjuntrue and invalid —V aluation—Court-fees. 


A suit for a deslaration thatthe defendant’s 
adoption is untrue in fact and invalid inlaw is 
capable of valuation and the value of the relfef is 
the value of the property which the adepted boy 
would get if the adoption were true and valid. 

Such valuation should be calculated not as in a 
suit for possession but on the market value of the 
property which is likely to be affected by the ede- 
claration being granted or refused, under Art. 17-A. 
(iii) of the Second Schedule of the Court Fees Act. M 
Inthe matter of Ramaswamt As&rt,- (1928)M. W, N. 
729; 28 L. W.660; A. I. R. 1928 Mad. 1294; 52 M. 340 

363 


Criminal Procedure Code (Act V of 1898), 
ss. 6,144, 435—Order under s. 144, whether sub- 
ject to revision. 


The order of a Magistrate acting under s. 144, 
Criminal Procedure Code,is merely administrative 
in character and is not the order ofa Court and is, 
therefore, not liable to be revised by the High Court 
under s. 435 of the Code. 

Under s. 6, Criminal Procedure Code, there is no 
warrant for the general proposition that a Magis- 
trate is always a Court whatever he is doing. A 
Magistrate may sometimes actin executive and ad- 
ministrative capacity and not asa Court. M VeEpap- 
PAN SERVAT V. PERIANAN Servar, 28 L. W. 506; (1928) 
M. W.N.779; A. I. R. 1928 Mad. 1108; 55 M. L.J. 
621; 30 Cr. L. J. 119; 52 M. 69 279 


—_—— S. 45—Duty to give information of sudden 
deaths—Liability of owners or occupiers of houses. 
The duty imposed by s. 45 of the Criminal Pro- 

cedure Code, of giving information of occurrence of 

sudden unnatural deaths is cast only on owners or 
occupiers of land and should not be exteyded to 
owners or occupiers of houses. B HIRU SATUA Desna 

v. EMPEROR, 30 Bom. L. R. 1570; A. I. R.1929 Bom. 

12; 30 Of. L. J. 172; 53 B. 184 510 

——— 5. 46 (1). See PeNAL Cope, 1860, s. 225-B 


288 
———-s. 100. See PexaL Cope, 1860, s. 225-B 
578 


ss. 107, 144,145 —Dispute as to possession 

—Decree of Civil Court in favour of one party-e 

Delivery of possession to such party by Civil 

Court—Jurisdiction of Criminal Court to take 

proceedings under s. Li —Dispute,’ ‘Actual posses- 

sion’, meanings of—Scope of ss. 10? and 145. 

Held, by the Full Bench (Rankin, C. J., and 
Suhrawardy, Ghose and Cammiade, JJ.)--The words 
‘actual possession’ in sub-s.(1) of s. 145, Criminal 
Procedure Code, mean actual physical possession 
even though wrongful, e.g, that of a recent tres- 
passer in actual physical possession at the time of 
the proceedings “under s. 145. 

Jhe word ‘dispute’ in the same section means 
actual disagreement existing between the parties at 
the time of the proceedings under s, 145 even though 
the question as to the right to possession hag 
already been decided by a Civil Court, 


° 
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Per Mukerjee, J—The words ‘actual possession’ in 
sub-s, @) of s. 145, Criminal Procedure Code, mean 
actual ph¥sigal possession even though wrongful, 
eg. that ef a recent trespasser in actual physical 

e possession gwovided the dispute as to possession has 
not been determined by a Oivil Court, 

The word ‘dispute’ in the same section means 
actual disagreement existing between the parties at 
the time of, the proceedings under s. 145 even 
though the question as to the tight of possession 
has already been decided by a Civil Court if the 
decision of the Civil Court amounts only to’ a 
determination of the right to possession, but not in 
cases where such right and a consequent claim to 
possession hawe been negatived by a decree which 
is either inter partes or may be treated as such 
and in cases in which khas or actual possession 
has been delivered by the Civil Court either inter 
partes or between parties who may in effect be 
regarded as parties to the proceedings. 


° The first party took a mortgage from M and his 
wife, and obtained a mortgage-decree against M 
and the heirs of M's wife. Upon an application for 
execution of the decree it was found that the decree 
was time-barred as against the minor heirs of Ms 
wife. The property was thereafter sold as against 
M and purchased by the first party. An application 
to set aside the sale was dismissed but the ques- 
tion whether the property wasowned by M or his 
wife or as to what their shares in it were was left 
open. ‘The first party was put in possession by the. 
‘planting ofa bamboo. In proceedings under 5. 145 
-between the first party and the heirs of Al’s wife 
about 15 months after the date of the delivery of 
. possession : š 

Held, by the Full Bench (1) that the Magistrate 
had jurisdiction to take action under s. 145, Orimi- 
nal Procedure Code, in spite of the order of tke 
Oivil Court for delivery of possession; 

(2) that he was not bound in law to find that the 
applicant was in. possession by reason of the delivery 
of possession given by the Oivil Court. 

Per Rankin, C. J.—Section 145 is not the only 
weapon with which a Magistrate is entrusted for 
the maintenance of the peace in connection with dis- 
pute over land. He hasa power specially adapted to 
cases of urgency under s.144 and he has a power 
under 8. 107 which in some cases will suffice. It is 
clear enough that whatever force be given to the 
word “shall” in the first sub-section of s. 145 it 
need in no way embarrassany Magistrate in‘%xercis- 
ing his discretion. If heis of opinion that an order 
‘under s. 107 will meet the case and proposes to 
‘make one, he has only tq make it to justify himself 
im holding that the dispute no longer is likely, to 
cause a breach ofthe peace; he can do this either 
Without taking action under s. 145 or atany stage 
of proceedings ‘under that section. If he thinks 
that the case calls for action under s. 144 he 
can take sush action and if he thinks this suff- 
cient to prevent the likelihood of a breach of the 

e peace he can postpone all action under s. 145. 

Itis an error to suppose that decree-holders are 
a class of men so favoured by the law that in any 
conflict between their convenience and maintenance 
of the publicpeace the latter must give way under 
s. 145. ° 

The words ‘dispute likely to cause a breach of 
the peace’ in s. 145 are not confined to bona fide dis- 
putes or only to reasonable disputes. 

. 
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When the Magistrate cannot after due enguir 
decide as to which party isin possession, he wil 
almost always act wisely in attaching *the property 
under s. 146, and unwisely in attempfing to deal 
with the matter under s. 107. m 

Per Ghose, J.—Wħen a Oiwil Court hds delivered 
possession to a person the Magistrate should main- 
tain that possession as against a party to the suit if 


‘the unsuccessful pårty seeks to disturb such pos- 


session, asin fact the possession of gvery person 
should be protected against disturbance. If the 
unsuccessful party takes forcible pessession the 
Magistrate has the power to put the rightful owner 
into possession under the first provjso to sub-s. (4) 


“of s.145. If, however, the successful party in the 


Civil -Court allows the unsuccessful party to get 
into and retain possession for a sufficiently -long 
period of time, precluding the application of the 
above proviso, it cannot be said that the Magistrat& 
has no-power to take proceedings under s.145. In 
such a case he may make a declaration in favour 
of the unsuccessful party in the civil suit if he 
clearly finds possession in his favour. 


Per Mukerji, J.—Where a dispute as to actual 
possession has been effectively determined by a 
Civil Court and possession is actually delivered to 
one party there is no longer any dispute in the- 
eye of the law which requires adjudication and so 
a of which the Criminal Oourt need take notice 
of. é 
Ifthe Oriminal Oourt finds before it a complete 
adjudication of the dispute as to actual possession 
by a competent Court for it to think of making an 
order infavour of a party who has been defeated 
in that Court and to relegate the successful party 
to geta second adjudication is to ignore the very 
object which it should have in view and thus 
would amount to lending countenance to an abuse 
of the processes of the Court. C Aaxt Kumar Das v. 
Mantazappin, 48 C. L. J. 193; 32 O. W. N. 1173; A. f. 
R. 1928 Oal. 610; 30 Cr. L. J. 69; 56 C. 299 181 


s.109, cis. (a) (b)—Person not concealing 
fact of his presence within jurisdiction but con- 
cealing himself for committing offence—Security 
proceedings, legality of-—‘Is taking’, ‘cannot give 
a satisfactory account of himsel¥’, meanings of 
—Within the local limits of jurisdiction’, whether 
qualifies ‘presence’ or ‘conceal'—Concealment, whe- 
ther should be continuous. 


Certain persons were found on a dark night at 
about midnight ina mango grove outside the abadi 
of a village with housebreaking implements and 
when challenged by the constables tried to run 
away and on being caught, ey first gave in- 
correct names and false addresses in order to hide 
their identities. They were residents of the sub- 
division in which they were found: 

Held, Per Sulaiman, Actg. C.J., and Kendall and 
Weir, JJ., (Boys and Banerji, JJ., dissenting), that 
the case fell within sub-cl. (a) of s. 109 of the Code 
of Criminal Procedure and justified the initiation of 
proceedings for taking security from the, suspected 
persons. 

Per Boys and Kendall, JJ. (Sulaiman, Acig. C. d., 
contra and Wier, J., dubitante.)—The facts fell 
withit the purview of sub-cl. (b) of s. 109 of the Qode. 

Per Sulaiman, Actg. C. J, and Kendall and Weir, JJ., 
—The expression “within the local limits of such 
Magistrate's jurisdiction” ip 8. 109 (a), Oriminal 

s 
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Procedure Code, js an adverbial clause modifying 
the word ‘conceal’ and not an adjectival clause 
qualifying the noun ‘presence’, and on aecorrect 


interpetatio® of the section if aman is taking pre- z 


cautigns anywhere in order to conceal his presence, 
and that» concealing iseto be fected within the 
jurisdiction of a Magistrate whe receives the in- 
formation, such Magistrate has, power to demand 
security even though the residence of the person 
informed ageinst within the jurisdiction is well- 
known, s 
Per Sulaiman, Actg. C. J.—The expression ‘is taking’, 
in s. 109 (a) ofthe Code is comprehensive enough 
to cover the expressions ‘has taken’ or ‘has been, 
taking’ and no time limit can be put on the taking 
of precautions. In every case it would bea ques- 
tion offact whether the circumstances justify the 
inference that he has been tdking precautions to 
donceal his presence and that there was the intention 
to commit an offence, i 


Per Sulaiman, Actg. C. J.—The expression ‘cannot 
give a satisfactory account of himself’ in s, 109 .(6) 
of the Code, does not include mere inability to 
account for one’s presence at a particular place at 
a particular time. If a man proves that he is a 
resident of the neighbourhood, and isa man of sub- 
stance, he must be said to be able to give a satis- 
factory account of himself, although he is not able 
to, or does not, give any convincing explanation 
why ona particular dark night he was found prowling 
about in a lonely place. 

Per Boys and Banerji, JJ.—Section 109 (a) of the 
Code of Oriminal Procedure is only applicable 
where the person is concealing the fact that he is 
present within the local limits of the Magistrate’s 
jurisdiction and is not applicable to a person who 
merely takes steps to conceal himself in the sense 
of concealing his presence in the way in which a 
criminal conceals his presence when he goes in the. 
dsrk or bya deserted road or by some other secret 
means to commit a crime. 

Per Boys and Kendall, JJ., (Sulaiman, Actg. C. J., 
contra. )—The expression “cannot give a satisfactory 
account of himself” in s. 109 (b), includes inability 
to explain his presence at a particular time and 
place where his presence at such time and place is 
suspicious. 

Per Weir, J.—It isnot the length of time during 
which -the concealment lasts, but the object which 
prompts the concealment, that determines whether 
the concealment is, or is not, such as to come 
within the purview of s. 109 (a). A EMPEROR v. 
Psvonar 10 A. I. Or, R. 531; A. I. R. 1929 All. 33; 
30 Or. L. J. 145; 50 A, 909; 26 A. L. J. 1257 417 


s. 110—‘General reputation’, meaning ‘of— 
Suspicion by Police—Security. 

The general reputation of a man is that which 

he bears among his fellow‘townsmen and mere 


. suspicion of complicity in this or that offence is not - 


evidence of general reputation. L GHULAM  MoHAM- 
MAD V. Empzror, 30 Cr. L.&J. 220 909 


$8,110,112, 117 (4)—Security proceedings 
—Evidence of general repute—Hvidence of, sus- 
picion—-Readiness to give security whether amounts 
to plea of guilty—‘Conviction’ and ‘acquittal, mean-, 
ings of. 

An application by the Local Government agaifist 
an order of a Sessions, Judge setting asidean order 
that an accused person should furnish security is an 

. 
Ld 


. a | 
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application which can only le on the revisional side 
and no appeal can be filed at àll. e . 

Evidence cannot be led in cases ufider s. 110, | 
Criminal Procedure Oode, that an accuggd person has e 
been suspected of committing such and such offences. 
To allow that Sort of evidence is to admit what is 
purely hearsay evidence. But evidence of general 
repute which is evidence of a definite, fact can, be 
given. Py ° 

Where the Police of the Magistrate want tb make use 
ofs. 117 (4), Criminal Procedure Code, the witness 


“should be allowed to depose, ifhe can in fact give 


that evidence, that the accused has a general reputa- 
tion as a habitual thief (or robber, efc., as the case 
may be), but heshould not be allowed to state that 
the accused is a bad character or has the reputatjon 
of being. a bad character. Evidence as to general re- 
pute is permitted by law; but it is obviously a type 
of evidence which requires to be gveighed very care- 
fully ; and the Court should be careful that no fme 
proper laxity is permitted. s ; 


The question how fara Magistrate is justified in 
stopping a case and passing a final order for secur- 
ity on the strength of an expression of readiness on 
the part of the accused to give security can be deter- 
mined only upon an examination of the particular 
facts. In somecases the expression of readiness to 
give security may fairly be construed as a plea of 
guilty, in others it may not be fair to do so. 

The terms ‘conviction’ and ‘acquittal’ are not ap- 
propriate or properly applicable to an’order in security 
proceedings. A Emperor v. Kurwa, 26 A. L. J. 519; 
L. R.9 A. 75 Or.; 9 A. I. Cr. R. 467; A. I. R. 1928 All, 
357; 30 Or. L. J. 122 282 


ss, 118,121, 514—-Security bond—Grounds 
for forfeiture of bond—Conviction of person bound 
over, whether necessary. 

Section 121 of the Criminal Procedure Code is 
exhaustive anda bond canonly be forfeited if the 
person bound over commits, attempts to commit or , 
abets any offence punishable with imprisonment. 

It is not, however, necessary that there should 
first of all be a conviction of the person bound 
over before the surety can be proceeded against. I£ 
in the proceedings taken against a surety it is 
proved thgt the person bound over had committed 
an offence, that would be sufficient to lead to a for- 
feiture of the bond. 

It is not necessary in order to constitute breach 
ofa bond that the offence committed or attempted 
or abetted by the person bound over should be 
ejusdem generis with the offence for which he was 
bound over. A Sazo JANGAL Phasap v, EMPEROR, 26 A. 
L. J 443; A. I. R 1928 All. 232; L. R.9 A. 68 Or; 9 
A.I. Cr. R.443; 50 A. 666; 30 Cr. L. J. 203 740 


——-—— 58, 119, 436 as amended by Act XVIII 
of 1923—Security proceedings—Order discharging 
person called upon to give security-—District Magis- 
trate’s power to order further enquiry. 


Under s. 438, Criminal Procedure Code, as amend- 


‘ed by Act XVIII of 1923, a District Magistrate has 


no jurisdiction to revise an order under s. 119 of 
the Code discharging a person who has been called 
upon to give security. A Nzur AHIR v. EMPEROR, A. 
I. R. 1928 All. 755; LUT. A. Cr. R. 488; 30 Or. L. J. 63 


79 
———— S. 121. See ORIMINAL P cupure Oops, 1898, 
s. 118 740 
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——* s, 144. See ORIMINAL Proonure Cons, 1898, 
° 2 


s. 6 ° 7 
ë ss, “144, 145. See ORIMINAL PROCEDURE, 
e Oone, 1898s. 107 


——— 5, 145 (2)—Forcible dispessession—Delay 
in passing preliminary order—Period of two 
months, calculation of. 

In proceedings, under s. 145, Qriminal Procedure 
Code, the party who complains of forcible dispos- 
sessjon shéuld not be deprived of the benefit of the 

= section by reason of the delay caused by the Court 
in passing the preliminary order. M Srifttvasa REDDY 

v. DASARATHA Rama REDDY, 28 L. W. 504; (1928) M. W. 

N. 794; 30 Cr. L, J. 144; A. I. R. 1929 Mad. 198; 52 M. 

“66, 336 


ss, 164, 533—Certificate of confession 
defective—Magistrate stating in witness-box that he 
omplied with formalities—Defect cured, 
” jA defect in the certificate or memorandum pre- 
pared under s. 164 (3), Criminal Procedure Code, 
and attached to a confession is cured if the 
Magistrate who records that confession goes into the 
witness-box and states that he complied with all 
the requirements of the said section. L RAHMAT 
v. Empsror, 30 Or, L. J. 49: 11 Lah. L. J. 5 65 
—— §.177—Penal Code (Act XLV of 1860), ss, 

114, 866, 376—Kidnepping at one place—Abetment 

of rape at another place—Trial on both charges at 

former place, legality of. 

The accused was charged with having kidnapped 
a girl at Bombay and with having ‘abetted the 
committing of rape on her at Ahmedabad and was 
committed for trial on both the charges to the 
Bombay High Court: 

Held, that the accused could not be tried for the 
second charge at Bombay. B EMPEROR v, MOHANLAL 
Aprrram, 30 Bom. L, R. 1253; A. I. R. 1928 Bom. 475; 
30 Or. L. J.191 617 
——— SS. 182,403, 531. See PENAL Conz, 1860, 

8.497, 70 


——— $$. 190, 197, 561-A—TIilegal search by 
Government Officer—Power of High Court to in- 
terfere—Offence against public servant—Sanction 
of Liical Government, necessity of—Taking cogniz- 
ance on anonymous letters, legality of. 

In whatever capacity any officer of the Srown, in 
certain actions taken by him, orders search of the 
house of a public servant or of a subject of the 
Grown, the High Court would have jurisdittion to 
interfere with such orders. 

When any public servant who is not removable 
from his office save byeor with the sanction of the 
Local Government or some higher authority. is 
accused of any offence alleged to have been com- 
mitted by him while acting, or purporting to act, 
in the discharge of his official duty, no Court shall 
take cognizance of such offence except with the 
previous sanction of the Local Government. 

A Magistrate can take cognizance of an offence 

e under s.190, Criminal Procedure Code, even upon 
information received from an anonymous letter, pro- 
vided there is no other bar to the taking of such 

cognizance. A BHAIRON PRASAD v. EMPEROR, 10 A. I. 

Cr. R. 450; A.I. R. 1928 All. 756; 30 Òr. L.J.62 78 

s. 190 (c)—District Magistrate sending mat- 
ter to Sub-Divisional Magistrate for inquiry and 
report—Sub-Divisional Magistrate reporting that 


offence of theft had been committed—Disirict Magis- 


6 
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trate ordering Sub-Divisional Magistrate to try 
case himself—Legality of trial. a 
Where a matter was brought to thee notice of a 


1816 District Magistrate and the latter sent the matter to 


the Sub-Divisionale Magistyate for an ¢nquiry and 
report withthe result that the Sub-Divisional Magis- 
trate reported that an offence of theft‘had been com- 
mitted, and the District Magistrate ordered the Sub- 
Divisional Magistrate to try the case himself : 

Held, thatit was the Sub-Divisiondl Magistrate, 
and not the District Magistrate who took cognizance 
ofthe case unders. 190 (c) ofthe Code of -Criminal 
Procedure, and thatthe accused should be given an 

* opportunity to be tried by a different Magistrate. O 
EACHHMI NARAIN v. EMeEROR, 5 O, W.N.1136; A.L R. 
1929 Oudh 87; 30 Or. L. J. 134 326 


——— S. 195 (c)—Penal Code (Act XLV of 1860) 
ss. 24, £71~—Joint accused—User of forged document 
by Pleader of one accused for common benefit— 
Liability of other accused—!Produced of given in 
evidence’, ‘user’, ‘dishenestly’, meanings of—Desire 
to secure acquittal, whether dishonest. 

The procedure unders. 195(c), Criminal Proce- 
dure Code, is applicable not only in cases 
wherea document has been given in evidence 
but also in cases where it has been produc- 
ed, and the ambit of the word ‘produced’ in the said 
section is very wide. 

The definition of the word ‘dishonestly’ in s. 24 of 
the Penal Code is not exhaustive. 

Preducing a document in Court with the intention 
of obtaining an acquittal amounts to producing it 
Kaga within ths meaning of s. 471 of the Penal 

‘ode. ; 

Neither the acquisition nor the deprivation of pro- 


perty is essential ingredient of the intent in an offence © 


under s. 471 of the Penal Code. 

Where two persons were jointly tried in a case 
and the Pleader of the first accused filed a forgéd 
decument in the case under the instructions of the 
second accused for the common benefit of both and 
both of them took advantage of the document: 

Held, that there was a ‘user’ of the doeu- 
ment by the second accused also within the 
meaning of s. 471 of the Penal Code. Pat Basu JHA v. 
EMPEROR, 9 P. L. T. 800; A. I. R. 1929 Pat. 60; 30 Cr. 
L. J. 236 712 
——— $. 197. See CRIMINAL PROCEDURE Cone, 1898, 

s 190 78 
——— S. 197 (1). See Manras DisTrIGT MUNIOI- 

PALITIES Act, 1920, ss, 52, 54 (a) (b), 56, 57 625 


ss. 203, 247—Orden, dismissing complaint 
without recording evidence, whêther one of acquittal 
—Order of dismissal on adjourned date of- which 
accused had no notice, whether one under s. 242. 
An order dismissing a complaint after summons 
tothe accused without’ recording any evidence is 
not one of acquittal butis one passed under s. 203, 
Criminal Procedure Oode. 
An order of dismissal of%a complaint’on an ad- 
_journed date of hearing of which theaccused had 
no knowledge or notice does not amount % an order 
of acqu¢ttal under s. 247, Criminal Procedure Oode. 
M None PANAKALU v. Ravota SUBBARAO, (1928) M. W: 
N. 8016 A.I. R. 1928 Mad. 1158; 30 Cr. L. J. 191 625 
yo S, 222 (2), See PENAL Copp, 1860, S. a 
———- 85. 228, 231—Alterdtion® of charge not 
s 
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affecting aecused'’s defence—Right of accused to 
recall prosecution witnesses—S. 231, applicability 
of, to cases to which s. 228 applies. ` 
Under s. #31 of the Code of Oriminal Procedure 
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that therecan be no reasonable possibility „of the 
innocence of the accused. . . 
It is a very improper way of dedling wish the answer 


given by a witness in favour of the defence, to sug- ° 


the accused has the right to recall prosecution wit- * gest tothe Jury that the answer miglff have been 


nesses afje? the alteration of the wharge even if that 
alteration could not affect his defence, and the 
Magistrate has no diseretion in the matter. 
provisions of the said section are” not inapplicable to 
cases to which s. 228 applies. M In re RAMALINGA 
Opavar, (1928) M. W. N. 838; 29 L. W. 111; A.I. R. 
1929 Mad. 20% 30 Cr. L. J. 223; 52 M. 346 672 


———— 58, 233, 239, 537—Joint trial of distinct 
offences-——Legulity of trial. 


. 
Where two persons who harboured different 


offenders, without any conspiracy between them and 
not in the course of the sgme transaction, were 
q@ointly tried: 

Held, that the trial was contrary to the express 
provisions of the Oriminal Procedure Code and, 
therefore, entirely illegal. A Szwak v., EMPEROR, L. 
R. 9 A. 80 Cr.; 26 A, L. J. 623; 9 A. I. Or. R. 531; A. L R. 
1928 All. 417; 30 Or. L. J. 214 721 
——--— $$., 236, 237, 238, scope of—Accused 

charged with substantive offence only—Conviction 

for abetment, legality of. 

A person may be.convicted of abetment of an 
offence, even if he is charged only with the substan- 
tive offence if, on the facts stated in the charge, the 
accused could have been charged with abetment. N 
PUNAMCHAND AMAROHAND V. EMPEROR 881 
8.239. See ORIMINAL Procepura Cops, 1898, 

797° 


s. 233 A 
———— $, 247. See ORIMINAL PRooepurs Cone, 
1898, s. 203 625 
——— sS. 260. See CRIMINAL TRIBES Aor, 1924, 
ss. 20, 22 730 





s$. 276, proviso—Jury trial—Deficiency in 
e Jurors Persons not present in Court asked to come 
to Court and chosen as Jurors—Legality of trial. 
Persons who are not present in Court cannot be 
asked to come to the Court for the purpose of being 
called to serve as Jurors and then chosen to serve 
as Jurors. : 
Four out of 10 persons summoned as Jurors 
attended Court? Two out ofthe four were objected 
to. The Judge thereupon asked certain persons 
who were not present in Court to come to Court 
for the purpose of being calledto serve as Jurors 
and chose them as Jurors: 
Held, that the trial was illegal asthe Jury was not 
empanelled in accordance with law. G Saparar SHEIK 
v. EMPEROR, 48 O. L. J 479; 30 Or. L. J. 136 328 


———— s. 276 (2f}—Deficiency in number of Jurors 
—Sending for persons from adjacent places— 
Legality of procedure—Circumstantial evidence— 
Duty of Court towarn Jury —Charge to Jury— 
Suggestion that witness might have misunderstood 
question—Duty of Judge to place facts on which 
such suggestion is based. 

In the case ofa deficiency in the required number 
of Jurors the Court may under proviso (2) ofs. 276,. 
Criminal “Procedure Code, empanel other persons 
present in the Court te fill up the vacancy; bib it has 

“no power to send for persons who are not present in 

Court to fill up the vacancy. : 

When a case is based on circumstantial evidence 
the Judge should point out to the Jury that the accused 
cannot be convicted unlgss the circumstances are such 

s 


The ` 


given without properly understanding the question. 
If it is possible in any case that a witness might have 
misunderstood a question put to him, the facts which 
lead tothe inference that the witness* might have 
misunderstood it should be placed on the record and 
should be placed before the Jury for their consigera- 
tion. 

lf a witness says something which appears to be 
untrue, it is still open to the Jury to believe any 
other statement made by that witness? But that is 
amatter entirely within their own discretion and 
there is no hard and fast rule making other state- 
ments which are not proved to be false binding on the 
Jury. O MAHAMMAD SAGIRUDDIN Y EMPEROR, A. LR 
1928 Oal. 551; 30 Cr. 1. J. 120 280, 


s. 307--Jury trial—Disagreement between 
Judge and Jury—Reference—Duty of Judge to state 
his own opinion referring to material evidence. 

In a reference under s. 307 of the Criminal Proce- 
dure Code the Judge should set out in somo detail 
his own opinion regarding the evidence and should 
state more particularly which part of the evidence, 
in his opinion, would entitle the Court in the interests 
of justice to convict the accused upon the charges 
referred. A mere statement that the reasous for 
the reference are indicated in the charge to the Jury 
is quite insufficient. Pat In the matter of SAKHI- 
OHAND Komnar, 9 P. L. T. 649; A.I. R. 1929 Pat. 16; 
30 Or. L. J. 210 694. 


———— 8. 307--Verdiet of Jury—interference by 
High Court—Principles. 
The High Oourt can substitute its own opinion for 

that of the majority of the Jury only where itis 

able to say that in the legal sense of the expression 
the Jury’s verdict is against the weight of evidence, 
that is to say, it is not such a verdict as reasonable 
men properly instructed could have arrived at. CG 

EMPEROR v. KHUDAY Gazi, 48 O. L. J. 541; 30 Or, L. 

J.125 285 

——_———— S, 34 2—Examination of accused, prOper use 
of. See PENAL Cope, 1860, s. 499 213 


e 
——— 85. 363, 476, 526—Court's duty to record 
remarks regarding demeanour of witnesses explained 
—Regording remarks regarding substance of deposi- 
tions—Instituting complaint against witness for 
giving false evidence during pendency of cuse— 
Transfer of case--Case fit for transfer bui having 
reached final stage—Defirability of transfer» 
Apprehension in accused's mind—Criminal cuse— 
Extraneous matters should not affect conviction or 
sentence. =e 
Where good grounds for a transfer are made out, 
the Court ought not to refuse it merely because 
the case has reached an advanced stage or that tke 
transfer may entail expense and trouble to all con- 
‘cerned. 4 
Although s. 363, Criminal Procedure Code, makes 
itincumbent on the Magistrate to record remurks 
if any, as he may think material respecting the 
demeanour of a witness whilst under examination 
it’ is quite a different thing to record a remark 
about the demeanour of the witness and to make or 
record a remark or opinion about the substance of 
the deposition of that witness. The parties are 
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entitle® to claim that. ynless expressly provided to 
the contrar} by law,ethe Magistrate shall not pre- 
judge their ‘cases or form an opinion about the 
erespective merits of their cases or about the 
depositions of the witnesses till they have been 
fully and finally presented to the *Magistrate by 
Counsel, if any,in their concluding arguments and 
after the entige evidence has been recorded. Any 
opinion fgrmed amd expressed py the Magistrate at 
an earlier gtage of the case is bound to be pre- 
judicial to the party concerned. 

Proceedings under s. 476, Oriminal Progedure Code, 
when they relate to the merits of the statements 
made in Coun by a witness if started before the 
close of the case, are calculated to seriously affect 
thee case of the party who called him, as they are 
bound to frighten the remaining witnesses who 
must assume them as an indication of the treatment 
tkat they themselves are likely to receive if they make 
a similar statement in Court. 

Jt is not so much the real mind of the Magistrate 
but the impression that is reasonably created in 
the mind of the accused by the remarks and conduct 
of the Magistrate that determines the question of 
transfer of a case. 

An. accused is entitled to claim that no extraneous 
consideration such as hisconduct ofthe defence or 
the application for transfer made by him should 
weigh with the Magistrate in judging of his guilt 
or otherwise and in determining the measure of his 
punishment. L SIKANDAR Lat PURI v. EMPEROR, A.I. 
R. 1928 Lah. 975; 30 Cr. L. J. 129 321 


mn $8, 423, 439—Discharge of accused—High 

Court, power of, to order commitment for trial. 

The High Court has jurisdiction under ss. 423 and 
439, Criminal Procedure Code, to seb aside an order 
of discharge and to direct thata person improperly 
discharged be committed for trial. M Pustic Pro- 
SECUTOR v. PONNUSAMI NAYAK, (1928) M. W. N. 312; 28 
L. W. 651; 55 M. L. J. 674; A.I,R.1928 Mad. 1267; 30 
Or. L. J. 184; 52 M, 156 546 


m S, 428 Additional evidence, admission of, 
by Appellate Court. 

Sectign 428, Criminal Procedure Code, does not 
preclude an Appellate Court from admitting additional 
evidence in order to ascertain the value of statements 
made by a defence witness, or limit the application of 
the section. to the reception of merely formal evidence. 
M SUBRAMANIA IYER v. Empzror, (1928) M. W. N. 777; 
A.I. R, 1928 Mad. 1174; 55 M. L. J. 676; L W. 
785; 30 Cr. L. J. 133 325 
—— $. 435. See ORIMINAL Prooepure CODE, 

1898, s. 6 ° 279 
Sa S. 436. See ORIMINAL PROCEDURE CODE, 
1898, AS AMENDED BY AOT, 1923, s. 119 79 


ss. 437, 562~—Revision—Order illegal— 

No injustice—Interference, whether proper—S. 562 

(1) proviso, scope of-—Sentence, object of. 

A Court of Revision will refuse to disturb an 
order, however illegal it may be, unless it is un- 
just and, however legal it may be, the Court will not 
hesitate to disturb it in revision if it is unjust, as 
it isa Court and not an academy of law. 

The proviso in sub-s. (1) of s. 562 of the Criminal 
Procedure Code governs also sub-s, (1-A) of the said 
section. 

Every sentence must be as heavy as is necessary 
to deter others from doing it from fear of'sharing the 
samefate and no heavier. N EMPEROR v. DAULAT 

e 
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Sinan, A. I. R. 1928 Nag. 343; 11 N. b. J. 245; 30 Or. | 
J. 220 5 a . 91 
——— 8. 439. See CRIMINAL Procepure Cup 
1898, s. 423 54 
—— s, 439—Fghancement of sentemce one pr 
vate complainant's motion,” $ 
Though a Court will naturally be loath to enhani 
sentence on the metion of a private complaina 
has undoubtedly power to do so in extreme cases. 
Desr SINGH v. RAMOHARAN SINGH, A. I. R. 1928 Al 
419; 30 Cr. L. J. 219 Pye ss 76 


e 
s. 439—Power of High Court to enhan 
sentence. Š 
Ordinarily the High Court should bé loath to tak 
action in the matter of enhancement when the Di 
trict Authorities consider the sentence as sufficien 
but there are occasions when the High Court h: 
every right to enforce its own opinion which may I 
a contrary opinion to that of the District Authoritie 
A Wazir v. SARJU Baar, A.I. R. 1928 All. 417; 30 0 
L. J. 222 >» 82 
s. 439—Revision—High Court's power i 
quash charge. bA 
The High Court has power under s. 439, Orimin: 
Procedure Code, to quash a charge in a crimini 
case though such power will be exercised in e 
ceptional cases only. L Amar NATH v, Emperor, A.. 
R. 1928 Lah. 945; 10 Lah. L. J. 485; 30 Cr. L. ve 
8.446—Trial of Indians with Huropea 
British subjects—Assumption of jurisdiction on 
Indians by discharging Europeans, legality of. 
The provisions of s. 446, Oriminal Procedure Cod 
are mandatory anda Magistrate, after once decidin 
that a case ought to be tried under the provisions < 
Chap. XX XIII of the Code, cannot assume jurisdictio 
over Indians by discharging the European Britis 
subject. A Banarst Das v. EMPRROR, A. 1. R. 1929 Al 
84; 30 Or. L. J. 218 76, 
———— s, 476. See ÜRIMINAL Procapurx Cop: 
1898, s. 363 32 
——— s, 476 asamended by Act, 1923, See Ma 
nas Locau Boarps Aor, 1920, s. 16 46 
s. 476—Penal Code (Act XLV of 1860), 
193—Contradictory statements—Complaint for fals 
evidence—Interests of justice. o 
A complaint should be made under s, 476, Crimin: 
Procedure Code, for giving false evidence only whel 
itis expedient in the interests of justice that a 
enquiry should be made. h h 
To prosecute people because they give eviden: 
which is contradietory, merely on the basis of th: 


. 


tradiction is a very doubtfule procedure. © Kur 
ie ALI v. Euperor, 55 0.1312; I. R. 1928 Qal. os 


30 Cr. L. J. 221 
_-——5, 476-B—Complaint filed by Court—Appea 
tency of. z 

Section a Bh Oriminal Pro@edure Code, does ni 

give a right of appeal toa person against whom 

Court files a oop at itg own aaa Pea 
the application of some other person. 

È Eurrron, A. L R. 1929 Lah. 9; 30 Or. L. J. 463 53 

e s. 480—Contempt of Court—Duty of Jud, 

to record nature and stage of proceedings—Omissil 

to necord—Legality of trial—Mere talking outsi 

Couri and refusing to come up when called, wheth 

t t. ne . 

Tai AEEA under s. 480, -Criminal Procedt 

Code, for intentional ingpk or interruption of 
a . 
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judicial proceeding jt is necessary that the record 
must show the nature and stage of the judicial 
proceeding in ‘which the Court interrupted or igsult- 
ed was sitting’and the nature ofthe interruption or 


e insult. e 


Talking eufside Court in the v@randah and re- 
fusing to come before the Gourt when ordered by 
the Coutt by a chaprassi does not necessarily amount 
to an offence under s. 480, Orfminal Procedure 
Code. . . 

Where the record of certain proceedings under 
s 480, OriminalbProcedure Code, merely showed that 
the accused was called upon to show cause why he 
should not be punished under s. 480, Oriminal 
Procedure Code, for talking. outside the Court in the 
verandah and refusing to confe before the Court’ 
when summoned by a chaprassi : 

eld, that the proceedings ‘were irregular and 
the conviction of the accused could not be main- 
tained. R ARUMUGAM CHETTYAR V. EMPEROR, A. I. R. 
1928 Rang. 280; 30 Cr. L. J. 118 278 


— m S. 488—Maintenance order subject to wife: 
living in husband's village, legality of. 
In granting maintenance to a wife a Magistrate 

cannot impose a condition that the wife should 

reside in the village of the husband, L Basant KAUR 

v. HARI Sina, 30 Or. L J.51 67 

———~ 5, 448 8—Maintenance order against husband's 
father, legality of. 

An order of maintenance of a wife under s. 488, 

Criminal Procedure Code, cannot be passed against 

the father of the husband. L Guunas. MUHAMMAD v. 


GHULAM Farma, 30 Or. L. J. 155 327 
—-—— S. 514. See ÜRIMINAL -PROCEDURE CODE, 
_ 1898, s. 118 740 


—— ~S., 526. See CRIMINAL Frocepure Cops, 


1898, s. 363 321 
——- 8. 537. 

See OBIMINAL Procepure Cope, 1898, s. 233 721 

See Pena Cope, 1860,s 408 612 


8. 561-A. See ORIMINAL Procepure Cope, 





1898, s. 190 78 
———- 8 562. See ORIMINAL PROCEDURE CODE, 
1898, s. 437 911 


Criminal trial—Filing of complaint. 

It is an element&ry principle that a criminal com- 
plaint can be brought by any body. L DILEDAD v. 
Emperor, 30 Cr, L.J.52; A. I R.1929 Lah. 210 68 


Criminal Tribes Act (VI of 1924), ss. 20, 22— 
Registered member of criminal tribe—Omission to 
report arrival and departure—Nature of offence — 
Legality of summary trial—Duty of Magistrate to 
specify exact naturesof offence charged. 

+ Omission by a registered member of a criminal 
tribe to notify immediately after arrival at, and 
departure from, any place as required by cl. (b) of 
division (e) ofr. 8 ofthe Rules framed by the U. P. 
Governments under s.@0 of the Criminal Tribes 
Act, is an offence punishable with the maximum 
sentence of six months’ šigorous imprisonment and 
is, therefore, triable summarily under s. 260 of the 
Criminal Procedure Code. 

In a prosecution under s. 22 of the Criminal 
Tribes Act, the Magistrate should specify -clearly 
the exact offence with which, and the appropriate 
clause of the section under which, the accused i 


charged.» A EMPER B B 50 A. 718 A 
3 ; ” OR v. BIHARI BEHAR, 5 7A; 
I. R. 1928 All. 719; 30 Or. L. J. 214 730 
9 Cultivating raiyat. See Quss Act, 1880,s.4 240 
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Custom. See Norra Waser FRONTIER Province 


RE: 
GULATION, 1901, s. 27 , 1 

Adoption—Collateral succession by adopted 
son—Gil Jats of Mauza Rania, Tahsil and Dtstrict 

Liidhiana. . . Ni ; 
Among Gil Jats of Mauza Rania, Tahsil and Dis- 
frict Ludhiana, there does not prevail anyecustom by 
which a nominated heir succeeds collaterally as a 
son of his adoptive father. L Dutta v. Tara SINGH, 
A.I, R. 1929 Lah. 216 17 


—————- Alienatlone—Gift—Ancesiral préperty—Gift 
to daughters in presence of sons—Sayyads éf Mauza 
Khai (old Tahsil Dipalpur), Tahsil Stmundqri, 
District Lyglipur—Riwaj-i-am—Eniry setting up 
special custom, evidentiary value of. y 

» sayyads of Mauza Khai, Tahsil Samungari, District 

Lyallpur, are governed by custom in matters relating 

to alienation and according tothe custom obtaining 

among thema gift of a part of ancestral landed pro- 
perty to daughters is permissible in the presence of 

sons. . 

An entry in a Riwaj-i-am setting up a special 
custom as opposed to a generat one even if un- 
supported by instances is a prima facie evidence of 
that custom. LSarpar Suan v. Sanpar BEGUM, A. I. 
R. 1928 Lah. 893 44 


—— Gifit—Ancestral property—Gift to 
daughters or their sons by sonless proprietor—Mash- 
hadi Sayyid of Mauza Manakpur, Tahsil Pind Dadan 
Khan, Jhelum District—Priestly class settling among 
agricultural classes—Presumption of  custom— 
Agricultural classes of Jhelum District—Presump- 
tion. 

A sonless Mashhadi Sayyid of Mauza Manakpur 
in the Pind Dadan Khan Tahsil of the Jhelum 
District can gift a portionof his ancestral land to 
his daughter. 

Where a priestly class settled among agricultural 
tribes and ministering to their religious needs adopts 
therules of custom by contact with tribes amongst 
whom it has settled, the presumption is that it 
follows the same custom as the latter. 

Among Muhammadan tribes of the Jhelum Dis- 
trict the presumption against the validity ofa gift 
by a sonless proprietor to a daughter or daughter's 
son is not of great weight and may be easily shifted. 
Limam SHAH v. Zaman SHAH, A. 1. R. 1929 Lah, 6 

Entry in wajib-ul-arz—“Brothers and 
nephews", meaning of. 

A wajib-ul-arz contained the following provisions:— 

“Tf a brother died childless, leaving a widow she 
would be entitled to succeed tothe entire property 
for her lifetime without any power of alienation and 
on her death, the brothers, and nephews of her 
husband would succeed to the said property :" 

Held, the words “brothers and nephews” mean 
only collaterals of the deceased and do not mean 
that the brothers and nephews of the husband would ` 
succeed together. O FAQIR BAKHSH v. GHIRRAON, 13 R. 
D. 95; A. 1. R.1929 Oudh 241 367 


- Succession—Full-brothers v. half-brothers 

—Niazi Pathans of Isa Khel in Mianwali District 
« —Riwaj-i-am, value of—Presumption, rebuttal of— 

Later and previous riwaj-i-am, conflict between— 

Evidence—Admissions, whether create. estoppel— 

Unexplained admissionss value of. 

Atnong Niazi Pathans of Isa Khel in the District 
of Mianwali if a person dies sonless leaving him 
surviving several brothers, some of whom are of full- 
blood and others are of half-blood, then the brothers 
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of full-blood succeed to his property to the exclu- , 


sion of his half-brotherg. 

The rtwaj-i-amet a Digtrict raises only a -pre- 
sumption iff favour of a particular custom which 
presumptigg is rebuttable. - e 

A later and a contradictory riwaj-i-am does not 
destroy or abrogate the previous riwtj-i-am. It only 
raises a presumption which may be rebutted by the 
earlier riwaj-i-am coupled with some other evidence. 

An admissioneannot be treated as an estoppel and 
it is always competent tothe person who makes an 
admission against his own interest to come forward 
and to explain to the Court the circumstances under 
which he had made the admission and to give his 
reasons why jt is not binding upon him. But if ane 


6. 
5 “oe 

deduction for himself, and that he did not actually 

carry the reader to the destination. 

To state about a person that he isa member ofa 
terrorist organisation is not a fair comment but a 
statement of fact that the person is guilty of a 
crime of the mostdieinous gharacter. 6 , 

Though a journalist in making a comment upon a 
person suspected of having committed a crime is 
entitled to refer te the fact that he has been accused 
by others of such crime and arresjed, he should 
refrain from conveying to the ordinary reader an 
opinion of his own which is, in effecj, a reiteration 
ef the previous accusation. lf he has done so and 
if the fair meaning to the ordinary reader, as 
put by a Jury upon his words, i§ to present the 


admission against his own interest is made inun- ereader with or commend to him a conclusion that 


eguivocal terms by a party in respect of a matter 
in which he is directly concerned and he omits to 
give any explanation, then that admission can 
certainly be used against him. A man’s admission 
if unexplained is the best piece of evidence against 

im. 

An admission on a question of tribal custom is 
not an admission on a pure question of law and is 
a valuable piece of evidence against the person ad- 
mitting it. L GHULAM Sarwar Kuan v. ABDUL MAJID 
Kwan, A. I. R. 1928 Lah, 779; 11 Lah. L. J. 24; 30 P. L. 
R. 178 99 


Decree—Decree based on admission made by agent 
who had no authority—Remedy—Review of judg- 
ment or regular suit. 

Where a judgment contains a mistake or an error 
apparent on the face of the record, the proper 
remedy of the aggrieved party would be to apply 
for a review of judgment but where a case involves 
the question whether an agent who had admitted 
the claim and upon whose admission the decree 
was passed had or had not the authority to make 
an admission, the proper remedy in such a case is 
not review of judgment but aregular suit to set it 
aside. O Buaawan Durr PANDE v RAM Durr, 5 O. W. 
N. 812; A. I. R. 1928 Oudh 418 483 


Defamation—Fair comment and statement of fact, 
difference between—Honest belief or reasonable 
grounds for belief, effect of —Reiterating facts stated 
by others—Duties of journalist—Interpretation of 
articles, principles relating to. . 

When a defendant in a suit for damages for 
defamation takes the plea of fair comment, he is 
not required to justify the comment. Bute libellous 
statement offact is not a comment or criticism on 
anything and if the words complained of and 
justified as comment gontain allegations of fact, the 
defendant must prove that such allegations of fact are 
true! Itis no defence to say that the defendant honestly 
pelieved that such facts were true or there are facts 


` which though short of proof, afford a basis for such 


an opinion. 

In determining whether an article published ina 
newspaper is defamatory, the test is whether an 
ordinary man, ofthe kind likely to read the article 
would understand it in a defamatory sense, and if 
the article would prima facie convey a certain mean- 


‘ing to an ordinary man, this meaning cannot be cut 


down by a reference to what Bad been said in 
official publications or in another newspaper. e 

It is no defence to an action for damages for 
defamation that the intention of the writer was only 
to point the way to the reader to cometo a certain 


the plaintiff has been guilty of a crime, it is erroneous 
to say that he is. merely commenting upon the 
statement of another. C SUBHAS UHANDRA BOSE v.@R, 
riage 55 C. 1121; 32 O. W. N. 490; A. I. R. 1929 Oal. 
6 . ‘ 834 


Dekkhart Agriculturists’ Relief Act (XVI! of 
1879)—Mortgage by manager of Hindu family 
—Sale to mortgagee without necessity—Suit by co- 
parcener for redemption and recovery of his share 
—Nature of suit—Claim for re-opening accounts 
under the Act—Jurisdiction of Court—Power of 
Court to treat suit as ordinary suit for redemption. 
Where the manager of a joint Hindu family 

mortgaged joint family property and subsequently 

sold the property to the mortgagee without any 
legal necessity and some of the members sued for 
redemption of the mortgage and recovery of their 
share and prayed for accounts being taken under the 

Dekkhan Agriculturists’ Relief Act : 

Held, (1) that the suit could not: be maintained 
under the Vekkhan Agriculturists’ Relief Act as it 
was not a mere suit for redemption, but involved 
the setting aside of the sale-deed ; 

(2) that there was no objection, even withowt a 
formal amendment, tothe suit being treated as an 
ordinary suit, and the plaintiffs being allowed to 
redeem the mortgage upon the terms of the mort- 
gage itself and*the provisions of the Transfer of 
Property Act. B (HANDIKAPRASAD V. BHIVAFPA SHib-~ 
DAPPA, 30 Bom. L. R. 1099; A. I. R. 1928 Bom. 425 381 
—— ss. 15-D,16—Mortgage bY agriculturist—Sale 

of equity of redemption—Suit for accounts—Main- 

tainability of suit. : 

An agriculturist who has mortgaged his properties 
and who has subsequently sold his equity of re- 
demption is not an ‘agriculturist whose property is 
mortgaged’ within the meaning of s. 15-D of the 
Dekkhan Agriculturists’ Religf Act, and cannot, main- 
tain a suit for accounts against the mortgagee under 
the said section. B, JANKIBAL Kesaav BANDEKAR v. 
Ram Cuanpra Jat Ram BADALE, 30 Bom. L. R. 1148; A. 
I. R. 1928 Bom. 475 46 
Domicile, determination gf—Domicile, what con- 

stitutes. : . . 

The question of domicile is one of intention to be 
inferred from all the cfcumstances of the life, 
conduct, habits and so forth of the person con- 
cerned. * 

A man. is not to be considered as having taken. 
up his fixed habitation in British India merely ‘by 
reason of his residing there in His Majesty's civil 
oy military service or in the exercise of any pro- 
fession or calling. L WiILLIAM Henry MURPHY 9, Mes. 
HELEN Murrey, A, I.R. 1929 Dab, 419 782. 

. 
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Easements Act (V of 1882), s. 15 (2)—Hasement 
to light and air—Obstruction by servient owner—Suit 
by servient owner for injunction within 20 years— 
Suit for declgration by dominant owner after 20 
years—Prowdure—Rights of parties. . 

An easement regarding the use of light and air 

° for th8 defendants’ house began in, May, 1904. The 
plaintiff obstructed the uge in November, 1923, but 
the defendants removed the obstruction. The 
plaintiff brought a suit in January, 1924, for an 
injunction against the defendants and the latter 


brought a suit “against the plaintiff in June, 1924, for’ 


a declaration of easement right : 

Held, that the period intervening between the 
institution of the plaintiff's suit and that of the 
defendants’ suit could not be counted in calculating 


the period of twenty years, and, the plaintiff having, 


instituted a suit’ before the statutory period of 20 
years was entitled to a decree ip his favour. B LAr- 
LWBHAI PRAGJI v, BHIMBHAL DAJIBHAI, 30 Bom. L.R. 
873; A. I. R. 1928 Bom. 312 §25 


$.18—Right to irrigate lands from zemin- 
dars’ well—Customary right ~Acquisition of ease- 
ment against landlord—Partition between landlords, 

effect of. . 

A tenant may acquire a right of easement against 
his landlord by virtue of a local custom. 

The right to irrigate lands from a particular well 
may be acquired asa customary right of easement. 

Where a tenant had been drawing water from a 
well in a particular plot of land and this land was 
allotted in a partition between the zemindars to the 
hare ofa zemindar other than the plaintiff's semin- 

ar: 

Held, that the tenant could enforce his right 
against the zemindar to whom the land was allotted. 
A Partar SINGH v. Nano KISHORE, 12 R. D. 489; A, I. R. 
1928 All. 591 729 


. ———— S, 60-—-License—Denial of title of licensor, 

hether works forfeiture—Work of a permanent 

character’, meaning of—Mud houses intended for 
permanent residence, nature of. 

Denial of title of the licensor does not operate to a 
forfeiture of the license. 

Whether a work is a work of a permanent charac- 
ter within the meaning of s. 60 of the Easements 
Act is a question @f fact. 

The words ‘of a permanent character’ are used in 
the said section to distinguish it from works which 
are of a temporary nature. 

Where a landlord permits a person who -wants 
to settle on the land to erect a building which 
is meant for residence and permanent residence, the 
mere fact that it was built with mud would not 
make it a temporary, building. A TRIPATHI ANAND 








. Nata TEWARI V. JOKHU KURNI 757 
Election, doctrine of. See HINDU Law 298 
under Madras Local Boards Act (XIV 

of 1920)—Preparation of» electoral roll, whe- 


ther judicial or ministerial act—lUlectoral roll not 

prepared according to rules—Improper rejection 

of nomination—Writ ag certiorari to stop election, 
whether can be issued—Proper remedy. 

Under thee Madras Local Boards Act, the prepara- 
tion ofa new electoral roll is a ministerial, (nota 
judicial act. Where the compilation of the roll is 
notin accordance with law, and the nomination of 
a candidate is wrongly rejected, there isno power 
vested,in*the High Court to issuea writ of certiorari. 

e the only remedye of the party aggrieved by the act 
. 
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of the Chairman is an election petition. M Desr 


OHETTIAR V. ORINNASWAMI OHgTTIAR, (1928) M. WV. N. 
727;°28 L. W. 642; A. I. R 1928 Mad. 1271, ° 874 


&Stoppel. See MorTGAGE 313 
Deeree-holder treating another a$* stranger to 
decree—Subseqaent proceedings seeking to enforce 
decree against that person as party—Blowing hot 
and cold. 

A mortgagee obtajned a decree gn tite mortgage 
against the mortgagdr and his two sgns. The 
third son of the mortgagor who was nôt a party 
applied under O. KAKI, r. 100, Civil Procedure Code, 
and was restored to possession. The mortgagee 

edecree-holder instituted a suit against the latter 
contending that the latter was nota necessary 
party to the mortgage suit as he was not a co- 
tenant when the mortguge was executed and ob- 
tained possession of two-thirds share. Subsequent- 
ly .he filed an application for execption against the 
third son to secure his one-third share seeking ¢o 
treat him as the legal repwesentative of his 
father: 7 

Held, that the decree-holder having treated the 
third son as astranger to the decree in the pre- 
vious proceedings, it was not open to him to turn 
round subsequently and seek to enforce the decree 
against him as a party to the decree. N Seru Kisan- 
LAL v, Basta TELI 146 

Notification of mortgage in sale proclama- 
tion—Auction-purchaser, whether estopped from 
disputing validity of mortgage. 

The notification of a mortgage at the time of sale 
in execution of a decree does not prevent the auction- 
purchaser from disputing the validity of the mort- 
gage. B SHIVLAL GULAB OHAND v. TANI Ram SADASHIV, 
30 Bom. L. R. 1136; A. I. R. 1928 Bom. 444 353 


Evidence—Disputed signature—Omission io call 
expert—Inference—Value of expert evidence in 
general. 

Evidence of the genuineness of signature based 
upon a comparison of handwriting and of the 
opinion of experts is not of very great value and 
no inference can, therefore, be drawn from the fact 
that an expert witness was not called to give evi- 
dence on the genuineness of a disputed sigyature. 
Pat GOBINDJEE MADHAWJEE v. C.J. Suuru, A. I, R. 1928 
Pat. 568 o 698 


Jamabandi papers, evidentiary value of— 

‘Rent’ and ‘revenue’, meanings of. 

As a rule, ex parte statements in jamabandi papers 
should be treated on the same basis as books of 
account and regarded not as a primary proof, but 
merely as corroboration of other direct evidence, but 
where such documents relate to distant times, ande 
no direct evidence of the matters mentioned there is 
any longer available, their value assumes greater, 
proportions, and if they indicate a state of affairs 
which may be presumed as not unlikely to have 
happened then they may be taken into account and 
relied upon with more certainty. But no hard and fast 
rules can be laid down as to the value to be attached 
to documents of this nature of an ancient date. In 
estimating their value it is important to consider 
what took place later. 

The terms ‘rent’ and 'rgvenue’ are frequently used 
as synonymous and use of the term ‘rent’ cannot be 
held to show conclusively thatthe person paying it 
is only a tenure-holder and not an independent 
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SURENDRA Karan Deo, A, I. R. 1928 Pat. 284 703 
“Party knqwing facts not giving evidence on 

his behabf—Adverse inference. 
It is the bounden dutyof a party personally know 
ing the whole circumstances of the case, to give 
‘evidence on his own behalf and to*submit to cross- 
examination. His non-appearance as a witness would 
be the strongest possible circumstance going to dis- 
credit the t8uthgof his case. S e Cuorra Ram v. Kuru 
Guanp, A, I. R. 1929 Sind? ° 370 


ot Secondary evidence of lost document, when 
admissible—Discretion of trial Court, when inter- 
fered with on appeal. 

‘Whether or not sufficient proof of search for loss of 
an original document, to Jay a ground for the ad- 
mission of secondary evidence, has been given isa 
point ‘proper to be decided by the Judge of the first 
instance and is treated as depending very much on 
his discretion. Wis conclusion should not be over- 
ruled except in a clear case ofmiscarriage. S CuorrH 
RAM v. Kuga OHAND, A. I. R? 1929 Sind 7 370 
~ Thak statements, evidentiary value of. 

Thak statements, recorded when the thaks or 
maps were made, and dealing with matters within 
the scope ofthe survey, are properly receivable in 
evidence. P O KRISHNA Promapa DASI v. DHIRENDRA 
Nats Guosa, A. I. R. 1929 P. O. 50; 49 O. L. J. 112; 33 
O. W. N. 289 465 


Evidence Act (I of 1872), 8s. 24, 114—Confession 
due to race for pardon—Retraction of confession — 
Admissibility of such confession—Retracted confes- 
sion as corroboration of approver’s statement. 

When a confession has not been caused by an 
inducement or promise held out by one in authority 
it does not become inadmissible in evidence simply 
because there was a race for pardon in the case and 
the confession was made with a hope to get pardon. 

A retracted confession of the -accused may be 
ample corroboration of an approver's statement 
against him. L RAHMAT v, EMPEROR, 20 Cr. L. J. 49; 
ll Lah. L. J.5 65 
s. 32 —Dying declaration, what is. 

The fact that the declarant has lingered for 








some days after making the declaration does not - 


rendék a dying declaration inadmissible in evidence. 
L Tuaxura SINGH v. EMPEROR, 10 Lah. L. J. 463; 30 
Or. L. J. 65; A. I. R. 1929 Lah. 64 oi 177 


s. 32—Receipt executed by deceased person 
—Recital as to ownership of adjacent eproperty, 
admissibility of. 

Recitals in a receipt executed by a deceased person 
relating to the ownership of a property adjacent to 
the properties in respect of which the receipt is 
executed, are, admissible in evidence to prove the 
ownership of the said property under s. 32 of the 
"Evidence Act. O AHMAD SHAHJI v. JAMAL AHMAD, 5 

O. W. N. 174; A. I. R. 1928 Oudh 248 414 
, —--— S. 86. See MORTGAGE 313 

~ 5, 92, See OWwIL Procepure Covz, 1908, 

O. XXI, rR. 2 760 
S. 92. See LANDLORD AND TENANT 37 

s. 114. See Evipence Act, 1872, s. 24 

ss. 114, Illus. (b), 133,134. See Approver 

b 329 

s. 162—Confidential documents—Order efor 
inspection—Omission to object in trial:Court, effect 


. 


oj. 
G order by the trial- Court for inspection -of 


ae 


cannot be objected to in revisiovi on the ground that 
they are confidential communications,e where nq such 
obje¢tion has been raised in the tmial Court. M 


SECRETARY or Stare ror INDIA v. MUTHU ALLAGAPPA |, 


OHETTIAR, A. I. Re 1928 Mad. 1093 e. ° 872 
Exchange—Suit for recovery of property exchanged, 
whether suit fay specific performance-——‘Executory’ 
and ‘executed’ contracts, distinction between—Trans- 
action of exchange—Two separate? deeds, whether 
necessary. 
A. suit to recover property the tifle to-which has 
become vested in the plaintiff under a deed of 
exchange executed by thé defendant is not a suit 
.tor specific performance but a suit for possession. 
The common expression, ‘specific performance’ as 
applied to suits known by that name, pre-supposes 
an executory as distinct from .an executed agree- 


ment, something remaining to be done, suchas the , 


execution of a deed or a conveyance, in order to 
put the parties in the position relative to each other 
in which “by the preliminary agreement they were 
intended to be placed. 

There is nothing in law which makes it’ im- 
perative for parties entering into a transaction of 
exchange to execute two separate deeds. A Gorr Raw 
v. DURJAN, A. I. R. 1929 AH, 63 753 


Execution of decree-—Haxecution application by 
person without power-of-attorney from decree-holder 
—Power-of-attorney put in before limitation— 
Proper application. 

An application for execution of a decree was put 
in by the son of the decree-holder without any 
power-of-attorney from his father. The judgment- 
debtor appeared on several hearings and took no 
objection to the want of a power-of-attorney. Later 
on, but before the execution application was barred 


by time, the son of the decree-holder put ina power-" 


of-attorney from his father. Subsequently objection 
was taken on behalf of the judgment-debtor that 
the execution application put in could not be pro- 
ceeded with, even though power-of-attorney had been 
filed before limitation had expired : f 

Held, that as the power-of-attorney had been put 
in within the period of limitation. there was a 
proper application for execution before the Court to 
proceed with. L OHHAJIG v. LEHNA, A. L-R. 1929 
Lah. 478 781 


Execution sale, validity of. See Onora Nagpur 
Tenancy Act, 1908, s. 185 - 681 


Ex parte decree—Application to set aside—Inquiry 
into merits, propriety of. “e 
If the Court comes to the conclusion that the 
summons was not in fact served upon the defendant, 
it isat liberty to examine the evidence witha view 


to find out whether there was any foundation for 


the previous suit and for the purpose of enabling it | 


to decide whether the failure of service of summons 
was accidental or deliberate. Pat GoBINDJER 
MADHAWJEE v. C. J. SMITH, A. I. R 1928 Pat. 568 698 


65° Expert evidence—Comparison of thumb ‘impressions, 


value of. . 
The comparison of thumb impressions has becorie 
an exact science and great weight can be attached 
to the evidence of an expert on this subject. L DILEDAD 
v. MapeRor, 30 Or. L. J. 52; A, L R, 1929 Lensa 
; 4 8 
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Pamily arrangement resulting in enhancement of 
share of co-parceners—Transaction, whether family 
arrangement, bd 
It is the object and purpose of a transaction 

whieh’ determiges whether it has the character” of a 

family arrangement or settlement. That character is 

* not detérmine@ by the mere fact efits being con- 
sented to by the other members of the family. 

A family arrangement or settlement is ordinarily 
resorted to in the interests of the ewhole family or 
when it is proposed to make a suitable provision, 
There can be nð family arrangement ifthe object of 
the settlement is merely to add to the already 
existing shares of some of the co-parceners, N MAHADEO 
v, GANESHRAM, A. I. R. 1928 Nag. 308 373 


Fire insurance—Loss by fire—Suit against In- 
surance Company—Cause of action. See Crvin 
Procepure Copr, 1908, s. 20 (3) , 896 

Loss by fire—Suit against Insurance Com- 
pany--Cause of action—Court where property 
situated, whether has jurisdiction. 

A suit for the recovery of damages op account 
of loss by fire on the basis of fire insurance policy is 
maintainable under s.20 (c)of the Civil Procedure 
Code ina Court within whose territorial jurisdiction 
the property burnt by fire is situated, even though 
the proposal by the Insurance Company is accepted, 
and the money is made payable ata place which is 
outside such jurisdiction. N BRITISH EQUITABLE 
Assurance Oo., Lro. v. RAJARAN, A. I. R. 1928 Nag. 
305; 11 N. L, J. 184 896 


Fraud—Allegation of one kind of fraud—Proof of 
another kind—In pari delicto potiorest conditio 
possidentis—-Allegans contraria non est audiendus 
—Party invoking jurisdiction—Right to turn round 
and plead want of jurisdiction. 

Where the parties to a suit settled their dispute 
by private arbitration and, as the Court in which 
the suit was pending had no jurisdiction to pass a 
decree in accordance with the award, the plaintiff 
applied to another Court having such jurisdiction, to 
file the awatd and obtained a decree on the basis of 
the award concealing the fact that a suit relating to 
same matter was pending in another eCourt,and sub- 
sequently instituted a suit for a declaration that the 
decree was null and void: 

Held, (1) the merg fact that the parties had con- 
cealed the pending suit was not by itself a ground 
for setting aside the decree for fraud; 

(2) that the case fell with the principle of the 
maxims in pari delicto potior est conditio possidentis, 
and allegans contraria non est audiendus, and that the 
plaintiff could not, on general grounds of equity be 
allowed to obtain the reljef prayed for. 

Per Fawcett, Acg.C. &—A party alleging one kind 
ot fraud, on failure to prove it, cannot set up another 
kind of fraud and try to get a decree on that basis. 

A party toa collusive decree is bound by it, except 
possibly when some other interdést is concerned that 
gan be made good only through his. 

Paragraph 20 of Sch. II of the Civil Procedure Code 
does not apply to arbitratiowin pending suits, but con- 
templates only a reference to arbitration where there 
is no pending®uit covering the matters in dispute 
referred to arbitration. . 

The absence of a condition necessary to found the 
e jurisdiction to make an order, or give a decisien, 
deprives the orderor decision of any conclusivi 
effect ; but it is otherwise where the order is goo 
gn its face and the Court adjudicating has jurisdic- 
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tion to determine the existencg or not of the c8ndi- 
tion, and the party denying its existence has*neglect- 
ed his opportunity of raising the objectfon at the 
hearing. B Konpr RAWI Faprare vee CHUNILAL 
RUPCHAND MARWADI, 30 Bom. L. R. 1539; A. I. R. 1929 
Bom.1;53B.75 * 229 


General Clauses Act (X of 1897), 8.10, appli- 
cability of. See CATTLE Trespass Agr, 1871, s. 20 

. . 285 

Government of India Act (5 & 6 Geo. Y, C. 61), 

8.107. See Lerrers Patent (MAD), cl. 13 412 

Government revenue—Assignee’s right to interest 

e onarrears. See Res judicata 758 


e 
Habeas corpus—Successive applications to different 

Judges of same Court, maintainability of—Nature 

of habeas corpus. 

By the Common Law of England it is the right 
of any imprisoned person to applye successively to 
every tribunal competent to issue a writ of habeas 
corpus. . 

Each Judge ofa Oourt is a tribunal to which an 
application can be made within the meaning of this 
rule and every Judge who has jurisdiction to issue 
the writis bound to hear and determine such an 
application on the merits notwithstanding that some 
other Judge of the same or another Oourt has 
already refused a similar application. P © Msuveart 
ELXKO v. GOVERNMENT OF NIGERIA, A. I. R. 1928 P, C. 
300; 28 L. W. 876; 30 Or. L. J. 113; 26 A. L. J. 1169 

273 

Hindu Law—Adoption—Adoption of sister's son, 

validity of--Marathas, whether Kshatriyas—Deter- 
mination of caste—Tests. 

Under the Hindu Law the adoption of a sister's 
son amongst the three twice-born castes is prohibited 
and invalid, but among the Shudras it is valid. 

The question to what caste Hindus ofa particular 
class belong cannot be decided on any authorita- 
The consciousness of the 
caste, its customs, and the acceptance of that con- 
sciousness by the other castes are the only safe guides. 

The two higher sub-divisions of the Marathus, 
namely, the ‘five families’, and the ‘ninety-six families’ 
are legally Kshatriyas. B Stprao HANMBIRRAO Paitin, 
v. Rapua HAMBIRRAO PATIL, 30 Bom. L. R. 699; A. I. R. 
1928 Bom. 295; 52 B. 497 497 


——— Ante-adoption agreement between 
widow and natural father—Absolute interest con- 
ferred on widow in respect of some items of pro- 
perty—Validity of agreement-—Privy Council deci- 
sion in Krishnamurthi Ayyar's case, effect of, 

An ante-adoption agreement by a Hindu widow 
with the natural father of the boy intended to be 
adopted which provides for a gift of family property 
to strangers is void. Pi 

lf, however, an absolute interest is given to the 
widow in some items of the property which do not 
amount to practically the whole of the property, 
and if a substantial part of the property is still left 
for the adopted son, the arrangement may be re- 
garded as fair and beneficial and, therefore, valid. 

Per Venkatasubba Rao, J.—The law relating to the 
validity of ante-adoption arrangements in favour of 
Hindu widows, has not been in the least disturbed 
by the decision of the Privy Council in Krishna- 
murtht Ayyar's case, 101 Ind, Cas, 779. For determin- 
ing their validity, the tests that were laid down in 
Visalaksht Ammal’s case, 27 M. 577, must still be ap- 


e e > ê . 
. . . . e 
ML. INDIAN CASES. j [1928 
Hindu Law—conti. ; Hindu Law--contd. Rates 


plied, namely, did thearrangement receive the consent 
ofthe natural father And is iba fair and reasonable 
one and fdr the minor's b&nefit? Ifthese tests are 
satisfied, the Courts will uphold the arrangement, 
if not, they willnot. Gifts to strangers as part 

such an ante-adoption agreement have, however, now 
been declared by the Privy Council to be void. M 
T. RaJu v. NAGAMMAL, (1928) M. W. N, 732; A. IR. 
1928 Mad. 1289429 L. W. 77 4 449 


——— Adoption — Gharbhari Gosais — Widow's 
“power toadopt chela—Custom—Co-widows—Author- 
ity to junior widow to adopt on death ef son by senior 
widow—Hstate vesting in senior widow on death o 
her son—kunior widow's power to adopt. I. 
Among the Gharbhari Gosais of Charotar the widow 

Bas no right by custom to adopt a chela to her 

deceased husband, 

Under the Hindu Law a junior widow who is 
guthorised to atlopt on the death of a son by a 
senior, widow caņnot exercise the power tc adopt 
eafter the estate has vested in the senior widow by 
right of inheritance to her deceased son. B Hrra- 
BHARTHI JAMNABHARTHI V, Bar Javer, 30 Bom, L.R. 
1555; A. I. R. 1929 Bom. 35 406 


aman Power to adopt given to two co-widows 
jointly—Adoption by both, whether valid—Effect 
of adoption on hereditary trusteeship vested in 
widow, 

Under the Hindu Law even though both the 
widows of a deceased Hindu concur in making an 
adoption, the act of adoption should be deemed in 
law to have been made only bythe senior widow 
and to herself as mother, the junior widow merely 
concurring. An adoption made jointly by two co- 
widows is not, therefore, invalid. 

Where a Hindu gave authority to his widows to 
take in adoption any of his brother's children if they 
were desirous of doing so: < 

Held, that the reasonable construction to be placed 
on the terms of the deed of authority was that the 
direction was merely to the effect that unless both 
the wives should be willing, no adoption should be 
made and that the boy to be adopted should be chosen 
by both. 

In the absence of any special provision with 
regard to succession to the office of hereditary 
trusteeship the ordinary rule of inheritance should 
be followed. - 

The ordinary rule of inheritance being that the 
husband's estate becomes divested ona valid adop- 
tion being made, and the office of trustee being 
property like other properties, the office of trustee 
which the widow is divested of on adoption, becomes 
vested in the adopted son. M TIRUVENGALARATNAM 
v. Burowarya, (1928) M. W. N. 53; 28 L. W. 727; 55 M. 
-L. J. 757; A. I. R. 1929 Mad. 11; 52 M. 373 347 


es Will giving authority to adopt and 
devising property to proposed adopted son—Failure 
to adopt—Gift, whether takes effect—Construction— 

Gift to persona designata and gift on condition of 

adoption. 

A Hindu directed his wife, by his Will, to adopt 
the plaintiff. It was further stated in the Will that 
if he survived, he would adoptethe plaintiff himself, 
but if he did not, then, ôn the basis of the Will the 
plaintiff was the owner of all the testator’s moveable 
and immoveable property. The testator died with- 
out adopting the plaintiff andthe widow refused to 
adopt : 


. 
Held, that on a cone ruc of the Will, the 
property was gifted to the plaintiff as a persona 
designata and not of condition of his being adopt- 
ed. 

The distinction between what is descriptign only 
and what is tHe reason or motive’ of a gift or 
bequest may often be very fine, but it is a dis- 
tinction which must be drawn from a consideration 
of the language and the surrounding circumstances. 
B BHIMAPPA DODMANI v, RAMANGOWDAg PATIL, 30 Bom. 
L. R. 908 251 


Alienatlon—Alienation of family property 
by father—Suit by son for mere declaration challeng- 
ing alienation, competency of. 9 
The mere fact that a Hindu son in the Punjab 

cannot enforce partition of his share does not 
justify the conclusion that he has no share in the 
family property during the time of his father, or 
that he is not even entitled to claim joint posses- 
sion of the family property along with the other 
co-sharerg. Therefore, a suit for meré declaration 
by the son that an alienation of the family property 
by his father is null and void and will not affect 


his share in the property isnot competent. L Har- - 


AJ, A. I R. 1928 Lah. 911 344 


————-» Morigage—Bulk of consideration 

found to be justified by legal necessity—Deed whe- 
ther can be upheld—General allegation of immoral- 
ity, whether sufficient. 

The principle that if a sale-deed is found to have 
been executed for necessity and the bulk of its 
consideration consists of antecedent debts or is 
justifiad by family necessity, it should not be set 
aside because no legal necessity in respect of a 
minor portion of the sale-price has been proved has 
no application to the case of amortgage where the 
whole amount must be proved to have been justified 
by necessity or antecedent-delt. 

A mere general allegation that the father leg an 
extravagant, immoral and licentious life would, even 
if proved, not be sufficient to relieve the son from 
his pious liability O Jat INDRA BAHADUR SINGH vV, 
KHAIRATI Lat, 9 O. W. N. 836; A. I. R. 1928 ka 


mama Widow's powegs of alienation— 
Necessity brought about by alienee’s own wrong— 
Alienation, validity of—Onus of proof of necessity 
and bona, fides—Pilgrimage as necessity. | 


DAYAL MAL v. MULK 





The power of a Hindu widow to charge her hus- 


band’s estate can be exercised rightly in case of need 
or for the benefit of the estate. Wherein a particular 
instance the charge isone which a prudent owner 
would make in order to benefit the estate, the bona 
fide lender is not affected by the precedent mismanage- 
ment of theestate. Butif the danger arises or has 
arisen from any misconduct towhich the lender is 
or has been a party, he cannot take advantage of bis 
own wrong to support a charge in his own favour 
against the heir grounded ona necessity which his own 
wrong has helped to cawe, f : 
In case of an alienation’by a widow the onus is 
heavily on the alieneeto prove the transaction in bis 
favgur as a genuine and bona fide one entered into 
for necessity, Want of enquiry on the part qf the 
aljeneeas to necessity for the alienation is a strong 
indication of the absence of goog faith on his part. 
* According to Hindu Law only those pilgrimages 
which are conducive to the spirjtual welfare of the 
husband constitute a valid necessity for an alienation 
e 4 
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bya widow. L AHMAD Din ù, Tusa Sines, A.I. R. 
1928 Lah. 875 £ . 292 





to contract debts, 

Where a fatnily business is bei®g carried on for 
the benefit of a joint family, the manager of the 
family has power to borrow money for the purposes 
of the business and to mortgage ‘family properties 
to secure re-pyyment of such money. B SHIVLAL 
Goras CHAND v., TANI Raw SADASEIV, 30 Bom. L. R- 
1136; A. I. R. 1928 Bom. 444 353 


—- Mortgage by adult members— Sale of 
equity of redemption—-Purchaser's right to plead 
want of necessity—Mortgage ong unconscionable terms. 
—Onus of proof of necessity. 

The only two adult members, of a joint Hindu 
faynily executed a mortgage over the family pro- 
perties. Though there was a prior mortgage a 
period of 7 years had to run before a claim for 
redemption ‘of the same could be made. The mort- 
gage postponed redemption for a period of 36 years and 
authorised the mortgagee to spend as much money as 
he chose over constructions on the mortgaged pre- 
mises, which money far exceeded the value of the 
properties. The mortgagee was also given a right 
to claim interest on'the money so spent at 24 per 
cent, per annum. A purchaser of the mortgaged 
properties contended that the mortgage was invalid 
and the terms constituted a clog on redemption : 

Held, (1) that under the circumstances, it was 
the obvious duty of the mortgages to satisfy the 

- Court that thère was some justifiable necessity to 

borrow money on such terms ; 

(2) that it was open to the purehaser to contend 
that there was no legal necessity and that the 
stipulations amounted to a clog on redemption. 
O Ram Kisuore v. BAIINATH, 5 O. W. N. 395; A. I. R. 
1928 Oudh 287; 3 Luck. 598 410 

e 


— No nucleus found or proved—Bur- 
den of prof of self-acquisition. 

Where no nucleus is admitted or proved, the 
burden of proofis upon the partie» who assert that 
the property is not self-acquired but joint family pro- 
perty. M Ramaswamy PILLAI v, MARIMUTHU Gounpan, 
A. I. R. 1928 Mad9764 865 





ee Separate acquisition by member— 

Onus probandi as to joint property—Lapse of time, 

when bar to claim for partition of joint family 

estate, 

A member of a joint undivided Hindu family who 
engages in trade can make separate acquisition of 
property for his owne Benefit, and unless it can be 
«shown that the business grew from a nucleus of 
joint family property, or that the earnings were 
blended with joint family estate, they remain free 
and separate. . 

The burden of proving, in an action bya Hindu 
“for partition of joint family property, that any 
particular item of prope is joint, primarily rests 
upon the plaintiff, though circumstances may readily 
cause the onus to be discharged. 

Time cannot ordinarily run againsta claim by a 
merAber ofan undivided Hindu family to partition 
joint family estate unless there has been definite 
exclusion. P C ANNAMALAI CHETTY v. SUBRAMANIAM 
Querry, A. I. R. 1929 P. O. 1; 29 L. W. 91; (1929) M. 
W.N. 39; 49 O. w. J. 93; 33 O, W.N. 435; 31-Bom. 
"L. R. 280; 10 P. L. T. 28% § O. W. N. 104 897 
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-Joint family—Suit by son to set wside 
inyalid alienation by fgther—Decree to be*passed— 
Principles. ° 

elna suit bya Hindu son to setasideegn aliena- 
tion by his father as having been made for 
purposes not* binding on the family, 
where the whole of the consideration, even after 
being allotted to the alienor's share only is 
grossly inadequate, éhe whole transaction may have 
to be set aside making the consideration proved a 
charge on the family property; where the 
whole consideration is not grossly inadequate and 
can be regarded as the price of the alienor’s share 
ebutis less than the value of such shage only and 
the other members who question the transaction 
are entitled to recover their share of the property 
without being subject to any other equity, in such 
a case ifthe members are divided and the alienor 
leaves other heirs than the membess who question 
the transaction, he or his heirs may have a rip" 
to contribution; where the Gonsideration prov, 
ed exceeds the value of the alienor’s share, the 
transaction may be upheld as sale of the alienor's 
share only and for the excess a charge may be given 
ever the suares of the other members. 

A joint family consisted of a grandfather, father 
and son. The father made an alienation of family 
properties worth Rs. 2,000 for only Rs. 600 in respect 
of which there was consideration only for Rs 400. In 
a suit by the grandson to set aside the alienation 
by the father : 

Held, that the whole consideration of Rs. 400 not 
being so grossly inadequate as could not be regard- 
edas the price of the father’s one-fourth share which 
was worth Rs. 500, the transaction must be upheld 
as a sale of the alienor’s share only, so that the 
plaintiff was entitled to a decree setting aside the 
alienation to the extent of three-fourths share and 
to an unconditional decree for such share. M VENKA- 
TAPATHI NAYAKAR v. PAPPIA NAYAKAR, (1928) M. W. N. 
410; A. I. R. 1928 Mad, 788; 28 L. W. 228; 55 M. L, 
J. 489; 51M. 824 158 


~ Will of co-parcenary property, valid- 








ity of. 

There can be no valid Will of joint family property 
so as to affect the interests of the other members of the 
family. N «MAHADEO v. GANEsHRAM, A. I, R. 1928 Nag. 
308 373 


Partition—Marriage expenses of unmarried 
members. 

In a suit for partition according to the prevailing 
practice in Madras and Bombay, expenses with 
regard to marriages of members ofthe family be- 
tween the date of the institution of the suit and the 
decree have always been provided for in partition 
decrees. 
MAHADEV DESHPANDE, 30 Bom. L. R.457; A. I. R. 1928 
Bom, 211 620 


Succession—Hzxclusion of half-blood by 
whole-blood—Scope of the rule. 

Under the Hindu Law ofinheritance the exclu- 
sion ofthe half-blood by the whole-blood is confined 
to the cases of brothers and their sons and does not 
extend to other saptnda relations. N LALDAS?. GURU- 
pas, JIN. L. J. 169; 24 N° L. R. 172; A. L R. 1999 
Nag. 2 : 893 
—— to stridhana—Daughter’s daughters 

preferred to daughter's sons. 

Under the Mitakshara Law daughter's sons are not 


B GANESH MAHADEV DESHPANDE v. SHRINIWAS - 


` 495 
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entitjed to suceeed to stridhana in the presence of 
daughters daughters. “A AMARJIT UPADHIYA v. ALGU 
CHAUBE, As 1. R. 1929 Al.971 765 


Widow—Money in hands of widow—Preg 
sumption—Succession—Claim by heir—Burden of 
proof of absence of nearer heirs—Prima facie evid- 
ence, sufficiency of. : 
There is go presumption that money in the hands of 

a Hindy widow*in possession of her husband's estate 
has come out of the savings of the estate. 

The burden is upon the plaintiff who claims as an 
heir not only to establish his pedigree but to prove 
that to the best of his knowledge and belief no 
nearer heir exists. But he cannot be expected toe 
prove the negative by direct evidence and the 
Wurden will be shifted on the defendant if the 
plaintiff gives prima facie evidence in support of his 
case. A BarxuntH Nara v. Jat KISHUN, A. I. R. 1929 
All. 449 . 266 
—— Remote reversioner—Right to sue for 
* declaration—Proof of collusion or refusal by nearer 

reversioner, necessity of—Nearer reversioner, whe- 

ther necessary party—Specific Relief Act (I of 

1877), $. 42. A h 

A presumptive reversionary heir, who has a 
mere possibility of succession or spes successionis 
upon the death ofa Hindu widow, is not entitled to 
maintain a suit for a declaration of his so-called rever- 
sionary right. i 

The rule that a distant reversioner can institute 
a declaratory suit only if those nearer in succession 
are in collusion with the widow or have precluded 
themselves from suing, is not inapplicable toa case 
where the nearer reversioner is also a female heir, 

But the Court may, under special circumstances, 
exercise its discretion and grant declaratory relief 
to a remote reversioner even without any express 
proof of refusal, concurrence or collusion on the part 


of the nearer heir. a: 
It cannot be laid down that the non-joinder of the 


_nearer female heir in a sulit by a remote heir is of - 


mo consequence even when she may be adversely 
affected by the result of the suit. A suit cannot, 
however, be dismissed merely on the technical 
groufid that she has not been impleaded where the 
relief to be granted is really to her benefit. A Droxr 
v. JwaLa Prasad, 26 A. L. J. 449; A. I. R. 1928 All. 
216; 50 A. 678 i 737 
Reversioner electing to receive benefit 

of alienation—Estoppel. , 
It is not permissible to a reversioner who has 
elected to accept a benefit under an unauthorised 


e alienation by a Hind? widow, to challenge the alien” 
ation subsequently. B TANGEVA VENKAPPA v. Govin- 


pappa Ayappa, 30 Bom, L, R. 1145; A. I. R. 1928 Bom. 
42 
z Wiji —Election, doctrine of—Application of 

‘election’ to Hindu Wills—Will disposing of ances- 

tral and self-acquired properties—Will of ancestral 

property to certain legatees to exclusion of others— 

Will giving election to accept either share of ances- 

tral or portion of self-acquired property bequeathed, 

legality of. 

He who accepts a benefit under aedeed or Will must 
adopt the wholecontents ef the instrument conform- 
ing to all its provisions and renouncing every fight 
inconsistent with it. lf, therefore, a testator has 
affected to dispose of property which is not his own and 
has givena benefit tothe person to whom that pro- 
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sa ; 
perty belongs, the devisee or legatee accepting the. 
benefitso given tohim must mak’ good the testator's 
attempted disposition; butif,on the aher hand, he 
chooses toenforce his proprietary riglts against the 
testator’s disposition, equity will sequester the pro- 
perty given to him for the purpose ofe making satis- 
faction out of it tothe person whom he has disap- 
pointed by the assertion ofhis rights. 2 
A Hindu dispoged of his property both self-acquir- 
ed and ancestral by means of a Will. He willed an- 
cestral property to two legatees to the exclusion of the 
rest which he had no right to do upder the Hindu 
Law. Foreseeing the possibility of objections being 
raised to the Will on that ground, he made a provision 
in the Will that if any ofthe heirs claimed a right 


“in the said property ®n the ground, that it was ances- 
-tral and did not act upon the Will, then he shall have 


to give back all the self-acquired property to be taken 
by him under the Will and shall be entitled to get 
only his share of the ancestral property according 
to Hindu Law: n x 

Held, that the provision in the Will relating to 
election was valid. 
_ A disposition of ancestral property by a Hindu is 
not absolutely void orillegal or opposed to public 
policy but only voidable at the instance of the other 
co-parceners. L KISHAN Omand v. Narangan Das, À. 
I. R. 1928 Lah. 967 298 


Inam—Construction of grant—Grant of soil—Rule 
of primogeniture—Land acquired by senior branch, 
whether joint family property—Kadim inams— 
Liability to be partitioned. 


The words ‘jala, taru, trina, kashta, pashana, 
nidhi, nikshepa’ in a grant have usually and always 
invariably been treated as indicative of a grant of 
the soil and not ofthe revenue only. 

Where an inam is of the soil and not of the royal 
share of the revenue, if the elder branch is the 
owner of the inam and owner ofthe soil the lands 
which are acquired by the elder member of that 
branch would appertain to the inam ant the junior 
members of the family would not be entitled to share 
in those lands. “Buta kadim inam does not go to 
the senior branch of the family but remains subject 
to partition among all the members of the family. B 
Ganesh MANADEV DESHPANDE V. SHRINIWAS MADHAV 


Desupanne, 30 Bom. L. R. 457; A. I. R. 1928 Bom. 
211 . 620 


————- Khushbhas inam, alienability of—‘Khush- 
bhas’, meaning of. 

A khushbhas inam is not an inam burdened with 
service and is not inalienable. 

From the use of the terme ‘khushbhas’ with re- 
spect toan inam which was a service inam, it can. 
be inferred that the service was subsequently com- 
muted to rent. B BABASAHEB BHAIROJIRAO QHORPADE 


v. GOPAL HANMANT KULKARNI, 
$ : 254. 


Shet sanadi, incidgnis of—Liability of inam- 
dar to render personal serBices generally, 

A party who holds land on a shet samadi tenure 
is ligble to render to the desai personal services 
generally ; such services are not confined to,the 
village in which the inam land is situate. P G LAKHAM 
GOWDA v. APPANNA, A. I. R. 1929 P. 0, 30; 31 Bom. 


Le R. 235; 29 L. W. 617; 53 B. 222 46 
Inam proceedings, evidentiary value of. See 
635. 


Orvin PROOEDURE Cope, 1908, 8.9 
s 
. . 
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Income Tax Act (XI of 1922), ss.'4, 6, 10, 40, 
42, 43—Agent of non-resident principal—Liability 
to pay income-tax—‘Business connection’, ‘through’, 
meanings of —Construction of ss. 40,42, 43—Carry- 
ing on bufiness’, what constitutes. 


An? agenteof a non-resident pricipal is not liable 
to pay income-tax on the profitsmade by the non- 
resident unless he is in receipt of such income on 
behalf of the non-resident. . 

The Hongkong Trust Corporation and the 
Bombay Trust Corporation had money dealings on 
a big scale. The Hongkong Company used to 
make offers to the Bombay Corporation to lendsums 
of money. The Bombay Corporation accepted the 
offers in Bomba. Interest on the loans thus advanc-® 
ed was remitted by another*eCompany of Bombay 
on behalf of the Bombay Corporation to Hongkong. 
The amount of interest thus paid for the year 1924 
emounted to over 88 lacs and for the’ year 1925 to 
over 82 lakus. The Income Tax Authorities assessed 
the Bombay Corporation, as agents of - the Hong- 
kong Corporation, to income-tax on the,above said 
sums. The Bombay Corporation contended that they 
could not be so assessed and the matter was 
referred to the High Court : 

Held, (1) that the Hongkong Corporation must 
be held to have carried on an assessable business 
in British India and there was a taxable income 
accruing in British India to the Hongkong Corpora- 
tion within the meaning of s. 4 of the Income Tax Act; 

(2) that the relation between the two Companies 
was that of debtor and creditor and though the 
Bombay Company were agents of the Hongkong 
Corporation for the purposes of ss.40 and 42, they 
could‘ not be assessed in respect of the profits gained 
by the latter, as the Bombay Company were not in 
receipt of the said profits on behalf of the latter 
Company ; 

' (3) that there was a ‘business connection’ between 
the two Oompanies and the interest paid by the 
Bombay Corporation was profits or gains accru- 
ing to the Hongkong Corporation in British India. 

Sections 40, 42,43 of the Income Tax Act must be 
read jointly and not disjunctively. 

The word ‘through’ in s. 43 of the Act cannot be 
construed as meaning ‘from’ and the “said section 

~ does not includa a person who might have to trans- 
mit moneys to a non-resident whether or no he knew 
that such moneys represented the income, profits or 
gains of the non-resident. B COMMISSIONER OF INcomE 
Tax v. Bompay Trust Corporation, 30 Bom, L. R 
1172; A. I. R. 1928 Bom. 448; 52 B. 702 593 


ss. 4, 6, 10, 40, 42,43, 62—Non-resident 
principal—Agent’s [iability to income-tax—Condi- 
tions—Receipt of #profits_on behalf of principal, 
necessity of—Construction of ss. 40, 42, 48—Liability 
to super-tax—‘Business connection —Reference— 
Duty of Commissioner to find facts. 


To make an agentefa non-resident. chargeable 
with income-tax bn the income of the latter, under 
s. 42 of the Income Tax, Act, the agent must be in 
receipt of the income iñ question on behalf of the 
non-resident. 

Sections 40,42 and 43 of the Income Tax Act must 
beread together, Section 42 only explains or extends 
the meaning of profits or gains ins. 40; s. 43 ex- 
plains the meaning to be given to the word ‘agent’ 
in s. 4Q and elsewhere inthe Act; but the'necessity 
impoged bys. 40,of the agent in question being ‘in 
receipt on behalf of’ theenon-resident of the profits 
chargeable under the Act applies also to s, 42. * 
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The Remington Typewritet Cgmpany af Smerica 
forned three limited Cempanies in India in Bombay, 
Calcutta and Madras for the sale of its typewriters, | 
the shares of all these Companies wel® owned by 
the American Cempany and its nominees. Each of 
these was allowed a discount on the sales and the 
net profits were taken away by the American Com- 
pany in the shape of dividends op th® shares. A 
manufacturer's prolit*vas also made by the eAmerican 
Company in respect of the goods sold. The Bombay 
Company was assessed in respeet of the manufac- 
turer's profi? made by the American Company and as 
agent it was assessed to super-tax on the dividends 
received by the American Company fr8m the Madras, 


Bombay and Calcutta Companies : ` 


Held, that the Bombay Company, though an agent 
of the American Company within the meaning of s. 43 
of the Act, could not be assessed *to income-tax jor 
super-tax under s. 42 (1) of the, Act or otherwise ix? 
respect of any profits made by the American Com- 
pany on the sale of its goods tothe Bombay Com- 
pany inasmuch as the Bombay Company was not 
in receipt on behalf of the American Company of 
the profits in question, as is requisite under s. 40: that 
for similar reasons the Bombay Company was not 
liable to be assessed to super-tax upon dividends 
paid to the American Company by the Calcutta 
Company or Madras Company: nor upon dividends 
on its own shares paid by it tothe American Company 
and that super-tax upon dividends in the Bombay 
Company could be recovered by deduction by the 
principal officer of the Bombay Company under 
ss. 57 and 58 of the Act. 


Per Marten, C.J.—In making a reference under 
the Income Tax Act the Commissioner should state 
specially what facts are admitted or proved. Merely 
quoting the submissions made by the parties is 
insufficient. 


Itis tbe duty of the Commissioner to state the 
relevant facts which have been proved or admitted 
before the Assistant Commissioner, apart from any 
limited right of appeal under s. 32, or any review 
by the Commissioner himself under s. 33, ore to any 
rectification ofa mistake under s.35. He cannot 
make any, mis-statements and if he docs so they are 
not binding on the High Court. B COMMISSIONER or 
Incomz-Tax, Bomsay v. R. T. Co, Bompay Lro., 30 
Bom. L R. 1190; A.I. R. 1928 Bom. 465; 52 B. 726 
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——— 88. 9, 10—Income from property owned by 
Company incorporated fo? letting out property, 
whether intome from ‘business'—A ssessment. 


Income derived from property by a Company which 
has been incorporated for the purpose of owning and 
letting out such property is not assessable as income 
derived from a ‘business’, but should be assessed under 
s. 9 of the Income Tax Act as income derived from 
property. C In re COMMERCIAL PROPERTIES Lrp, 55 
C. 1057; 32 C. W. N. 413; 1 L. T. 40 Cal. 85; A. L 

*R. 1928 Cal. 456 848 


————- 88. 23 (4), 66—Order of assessment under 
Sp 28 (4), finality of-—Assessee, whether precluded 
from contending that he is not liable to be assessed 
at all—Reference—Question of law. 


An order of assessment under s, 23 (4) of the 
Income Tax Act precludes the assessee from 
e w > 
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challenging the correctness of the assessment or 
any other question jncidental thereto, but does not 
preclude himefrom contending that he is not liable 
to be assessed at all. 


a e 
An assesse®’ against whoman order of assessment 


was made under s.23 (4) of the Ineome Tax Act 
appealed to the Assistant Commissioner contending 
that he was not a resident of British India and was 
not, thereforé, liable to be assessgd. The Assistant 
Commissiðner held that, no appêal lay and the Com- 
missjoner Gismissed an application for review end 
refused to refer the case under s.66 (2) of the Act 
holding that no point of law arose: s i 
Held, that the Commissioner was bound to refer 
to the High Cofirt the question whether the Assistant 
Commissioner was or was not bound to decide whe- 
ther the assessee was a resident of British India. L 
Donr HAND v, COMMISSIONER or INCOME Tax, Lanorr, 
9 Lah. 464; 29 P. L,R. 552; A. I. R. 1928 Lah. 864 312 
e—-—— s. 66 (2), (3)—Specijyic Relief Act (I of 
1887), s. 45—Income-tax—Application to state case 
not made within one month—Refusal by Commis- 
sioner to refer—Remedy of applicant- Application 
under s. 66 (8), competency of. ` 
Section 66 (3) of the Income Tax Act'is limited to 
a case of refusal on the ground that no question of 


` Jaw arises. 


Where a Commissioner of Income Tax refuses 
to state a case to the High Court on the ground 
that the application to him to refer to the High 
Court was made beyond the period of one month 
prescibed by s. 66 (2) of the Income Tax Act, the 
proper remedy of the assessee is to apply to the High 
Court on its Original Side under s. 45 of the Specific 
‘Relief Act. Bin re MADHAVDAS JETHABHAI, 30 Bom. 
L, R. 1114; A. I. R. 1928 Bom, 434 619 


8.66 (3)—Application to High Court for 
requiriny Commissioner to refer on points of law not 
raised before him, competency of. 


Under s. 66 of the Income Tax Act the Commis- 
sioner of Income Tax cannot be required to state a 
case upon points of law which were not raised before 





him. RA. K. A. ©. T. V. Cxerriar Fire vi Con- 
AISSIOKER OF INGOME Tax, Burma, 6 R. 492; A. I. R. 1928 
Rang. 281 ; f 810 


Injunctlon—Mandatory injunction—Effect of laches. 
lt isa settled principle of law upon which manda- 
tory injunctions are granted that the pacty who 
claims relief must be active and prompt. He must, 
when the injury begins, protest against it and if 
his protests are not ljstened to he should follow it 
eup by a suit in Court praying for an injunction 
against the defendant so that furtherinjury may not 
(be done, G BEOHARAM COHATTERJEE v. BENODE BEHARI 
GHATITRJEE, A. 1. R. 1928 Cal. 510 22 


In pari delicto potior est conditlo possidentis 
See FRAUD 29 


insolvency (Amendment) Act (IK of 1926), whe- 
ther retrospective. See PRESIDENCY Towns ÍNSOL-. 
YENGY Act, 1909, s. 27 851 


instalment decree—Acceptance *of overdue instal- 

ment—Waiver of forfeiture clause—Decree, ære- 

liminary and jinal—Preliminary decree passed in 

mortgage suit-—Compromise by parties fixing instal- 

ments—Eaecution of decree—inal decree, necessity 

of passing—Civil Procedure Code (Act V of 1908), 
s - 
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instalment decree—concld. -° 
s. 4?—Instalment decree—Forfeiture of default 
clause—Order regarding executability, of entire 
decre- Appeal. ° ' 


The question whether or not an instalment decees is 
executable in its entirety oh account of tlfere being 
a default in payment of some instalments is a 
question relating to the execution of the decree 
within the meaning of s.47, Civil Procedure Code, 
and is, therefore, appealable. ‘ 

In order to constitute waiver of the right to 
enforce a forfeiture clause inan instafment decree 
by acceptance of payment, the payment must be 
emade on account of the specifie einstalments in 
agrears and nota merg part payment in redemption 
of the whole debt and the creditor must accept it as 
such, 

Where, in a suit for recovery of money on the 
foot ofa mortgage after passing of a preliminary 
decree, the, parties come to a compromise whereby 
the debtors agree to pay the money by certain 
instalments,*no question of passing final decree arises 
and the consent decree is capable of execution. L 

Gora, Das v KANSHI Ram, A. IL R. 1929 Lah 390 541 


Interest, right to. See Res JUDICATA 758 


Interpretation of deed—Perpetual lease—“Naslan 
bad naslan"—Under-proprietary title, whether pre~- 
sumable, é 
The words “naslan bad naslan” used in a per- 

petual-lease granted by a talugdar do not confer 

under-proprietary title although they connote heredit- 
ary. rights. O Farem BAHADUR SINGH v, NAGENDRA 

BAHADUR Sinan, 12 R, D. 473 799 


Interpretation of Statutes—Marginal notes, value 
of. 

The marginal notes to the sections of the Agra 

Tenancy Act, 1922, can be referred to in order fo 

interpret the meaning of the , Statute. 

Per King, J—The question whether a marginal note 
can be referred toforan exposition of the meaning 
of a section depengs upon whether the note has been 
inserted by, or under the authority of, the Legisla- 
ture. A Ram Saran Das v. Buacwat Prasap, A. L R. 
1929 All. 53 $ . 442 


Omissions by Legislature—Court’s duty in 
interpretation—Reference to proceedings in Council, 
permissibility of. 

16 isnot competent tothe Court to aid the Legis- 

‘lature’s defective phrasing of an Act or add and 
amend, and, by construction, make up the deficiencies 
which are left there. Whether the omission flowed 
from forgetfulness of the draftsman or was in- 
tentional is no concern of the Courts. 

In interpreting an enactment it is not permissible 
to refer to debates in the Council or the report of 
the Select Qommittee. L GurpIaL SINGH v. O. B. L, ©. 
SRI DARBAR SAHIB, AMRITSAR, A, I. R. 1928 Lah. 337; 9 
Lah. 689 Wk 5 769 


e 

Right of appeal, a vested right—Effect of 
Statutes on pending appeals—Retrospectite operation, 

~ primiples relating to. . 
The right of appeal is not a mere matter of pro- 
cedure but isa vested right which inheres in a party 
frqm the commencement of the action in the Court 
of first instance. If, according to the law ‘n.force 
at thé time ‘when the action was started in the 
Court of first instance the filtimate decision of such 

. A . 
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Court wat appealable, the right to prefer or pro- . 


secute an appeal therefrom‘is not affected eby a 
subsequent change of the law abolishing the appeal 
or majifying its forum, unless it is so provided ex- 
pressly inthé amending Statute dr follows by-neces- 
sary implication from its terms. l 

Statutes should be interpreted, if possible, so as 
to respect vested rights and in the absence of 
anything in ap enactment to show thatit is to have 
retrospective operation, it cannot be so construed as 
to have the effect of altering the law ‘applicable to 
a claim in litigation at the time when the Act is 
passed. L KIRPA SINGH. AJIPAL SINGH, A.I R. 1928 
Lah, 627; 10 Lah. 165 529 


Jagirs in kamgarh Bstate—Custom of tail mail. 
Jagirs in Ramgarh Estate in, lieu of service are 
slabject to the custom of tail male. Pat Kumar KAMA- 
Kaya Nagcvax Sixcav. SURENDRA Karan Deo, A. L R, 
1928 Pat. 284 703 
‘Jurisdiction and wrong exercise of, jurisdic- 
tlon, distinction between. See BENGAL TENANCY 
Act, 1885, s. 147-A 570 


Jury trial—Hvidence of bad character wrongly 
admitted in trial—Duty of Judge to warn Jury 
to reject such evidence. 

Where ovidence of bad character of an accused 
person has been admitted contrary to the provisions 
ofa. 54 of the I8vidence Act, the Judge should warno 
the Jury that they should exclude this part of the 
evidence from their minds. CG KAILASH CHANDRA 
Risut v. Experor, 48 O. L. J. 481; 30 Or. J.57 73 

Jury returning verdict that they agree with 
whatever opinion Judge may form—Legality of 
verdict—Verdict without considering case—Re-trial. 

The Jury are the only persons who can pro- 
nounce a definits opinion on the guilt or otherwise 
of the accused who are tried before them, and they 
cannot abdicate their functions in favour of the 
Judge. ` 

Where a° Jury returned a verdict that they agreed 
with whatever opinion the Sessions Judge might 
form and on being asked to give # proper verdict 
came back within Y minutes with another verdict 
and the Judge accepted the verdict remarking that he 
disagreed with it :® 

Held, that it could not be held under the 
circumstances that the Jury had properly considered 
the case and brought in a genuine verdict, and that 
the case should be re-tried. GC ABDUL BARIK v. Em- 
peror, 48 O. L. J. 477; A. I. R. 1928 Cal. 827; 30 Cr. L. 


J. 54 70 
Laches. See INJUNCTION 22 
Lambardar’s right to possession. See O. P. 
* Tenanoy Act, 1920, s. 13 110 


Land Acquisition Act (lof 1894), s.13—Rival 
claims to compensation money —Reference to Im- 
provement Trust Tribunal—Power of President to 

~ pass orders relatihg to custody of money. 

During the pendency of a reference relating to 
rival claims to the amouSt of compensation award- 
ed under thg Land Acquisition Act, the President 
of the Improvement Trust Tribunal has authority 
to pass orders regarding ths custody ofthe com- 
pensation money. A JUGUL KISHORN v. Prataspel, 26 
A. L. J. 250; AL L R. 1928 ALL 239 “7 

~ 5, 23 (1)—Valuation of land of tenant whose 

term “has expireg—Passibility of renewal, whether 

“can b2 crasiderel—Nailes, position antstatus of. 
Ig the casa ob compulso’y acquisition of land 

Ld 
. . ki 
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e 
occupied by tenants whose tefangjes are determined 
by nticeor efflux of ttme, the tenants cannot be 
awarded compensation for loss of profits, even though 

ey had reasonable expectation of cSfitinuing in 
possession or having the lease renewed. 

The Naik ofa village is merely a leaseholder hold- 
ing his lease at the pleasureof the Government and 
his interest in the land cannot be pled on any 
higher footing. B Disrrict Duruty COLLECTOR, PANCH 
MaAHALS v. MANSANGJI MORKHAMSANGJI Naik, 30 Bom. L, 
R. 930; A. I. R. 1928 Bom. 306 196; 


Lanalord and tenant—Adverse possession agains 
© lundlord. . 

Itis not open to a tenant to prescribe against his 
landlord. Pat KUMAR KAMAKHYA NARAYAN SINGH v. 
BURENDRA KARAN Dero, A. I. R. 1928 Pat. 284 703 

Custom—Joint tenancy—Succession—Rights 
of landlord and joint tenants—doint tenancy in 
the Punjab and under English Law distinguished? 

For the purpose of succession tis against the lands 


lord the body of joint tenants of an occupancy holding. 


even though the land was not held by their common 
ancestor, is to be regarded as a single tenant and as 
long as any ofthemor the descendants of any of 
‘them survive, the landlord cannot claim any share of 
the tenant whose line has died out. The principle 
applies even though widows have been allowed to 
succeed and even if the shares are defined in the 
Revenue Records. 

The so-called joint tenancy among occupancy 
tenants in the Punjab is ofa special kind and bears no 
analogy to the English joint tenancy. L KARTAR 
SINGH v Lona, A. I. R, 1929 Lah. 74 773 


Denial of title by co-tenant—Denial after 
institution of suit—Partial forfeiture of tenancy. 
A denial of title by one of several co-tenants will 
not work a forfeiture of the tenancy inasmuch as 
the denial will not bind the other co-tenants and 
there cannot be a forfeiture of a tenancy in part. 
But the landlord will, in such a case, be entitled to 
recover rent from all the tenants. 

To work a forfeiture a denial of title must precede 
the institution of the suit CG Juary MONDAL v, MAHA- 
TABUDDIN MONDAL, A. I, R. 1928 Cal. 713 #561 


Denia: of title—Forfeiture of tenancy— 

Setting uf tenancy under third person, whether 

causes forfeiture—Denial of title, what amounts to 

—Tenancy-at-will--Disclaimer—Notice of determi- 

nation, whether necessary. 

Where the tenant denies the plaintiff's title to 
acover rent from him bona fide on the ground of 
seeking information of such eitle or having such 
title establishetl in a Court of Law in order to pro- 
tect himself, he is not to be charged with dis- 


claiming the plaintiff's title. But where the disclaimer. - 


is done, not with this object, but with an express 
repudiation of the tenancy under the plaintiff, it 
would operate as forfeiture. 

` Atenant can be ejected as a trespasser not only 
where he sets up an adverse title in himself but 
also where he sets up tenancy under a third person. 

Evidence of disclaimer is evidence ofan election 
to put an end to the tenancy where the tenancy is 
one at will, and supersedes the necessity for notice 
to de®srmine the tenancy. 

Where the tenancy is denied by the tenant ina 
suit by the landlord, the tenant will not be allowed 
to claim on a future occasion that the tenancy is 
subsisting. This principle applies not only in cases 

es 


e ** 


. . . 
. e 


948. Cts 


Landlord and tenant—contd. 


where the steamed Pe the tenant has succeeded but. 


~ also in cases where the landl&rd has to abandon thé suit 
on account of the defence. G HATIMULLAH v. MAHAMAD 
Aru, A. IPR. 1928 Cal. 312; 32 O. W. N. 391 13 
Joint landlords—Paymenwof rent to one in 

collusion to defeat others, validity of. 

Payment of rent toone of a body of landlords 
made in cctlusign with the object of defeating or 
prejudicing the claim of the ther landlords to levy 
regt doeg not operate as a payment to the whole 
body of landlords. B GENDAL RAJU v MAGANLAL Cu- 
E ika Desar, 30 Bom, L. R. 1111; A. P R. 1928 Bom. 
4g 


e 

Kabuliyat fixing paddy rent and reciting its 
* value in money—Suit for arrears—Landlord’s right 
to claim value of paddy at market rate—Question of 
construction—Hvidence to show that price was fixed 
only for purpéses of stamp and registration, admis- 

sibility of—Evidgnce Act (I of 1872), s. 92. 
e The question whether in the case of a kabuliyat 
‘which provides for the payment of a certain 
quantity of paddy as rent and also specifies the 
price thereof, the landlordis entitled to recover the 
price of paddy in arrears at the market rate pre- 


vailing atthe time when the rent fell due or only” 


at the rate fixed in the kabuliyat, depends upon 
the particular facts of each case and upon the terms 
of the particular kabuliyat under consideration. 

Where the material portion of a kabuliyat ran as 
follows: “ After settling a quantity of 1 bishi 5 
aris of paddy, the price of which is fifty rupees as 
annual gula rent (paddy rent), and Rs. 25 as selami, 
T execute this mourashi mokarrari kabuliyat to the 
following effect. Ishall pay the rent, that is deliver 
the gula paddy according to the kists noted below, 
year after year, ........... Thera shall not be any 
variation as regards the jama and area settled at 
any time. If 1 fail to deliver the gula paddy accord- 
ing to the kists,I shall be dealt with according to 
aw’: k « 

Held, thatthe intention of the parties was that 
the rent should be paid in paddy and the landlord 
was entitled to recover damages on the failure of 
the senantto pay the stipulated paddy rent, at such 
rate as the Court may assess. 

Where the terms of a contract are uaambiguous 
and clear, there can be no question that the evi- 
dence to prove that the terms of the contract were 
used in a different sense must be excluded under 
s.92 of the Evidence Act; nor is the Gourt in such a 
case entitled tospeculate as to the meaning of words 
in the contract. But where the wording of the con- 
tract is capable of different interpretation the Court 
is justified, and it is its duty, to put a proper 
construction upon the terms of the contract and is 
` ‘Justified in finding with what intention a particular 
expression was used as a matter of pure construction. 
C Juran Mannar v. RAM Manna, 55 C. 808; A, I. R. 
1928 Oal. 737 37 


Lease for term—Lessee dispossessed before 
expiry of term—Period of lease whether extended 
—Oudh Rent Act (XXII of 1886), s- 108 (10), scope 
of—Jurisdiction—Omission to appeal from decision 
as to jurisdiction—Right to ratse plea ‘in second 
appeal— Waiver. ` bh 
The fact that a lessee for a term of years has 

not been able to get enjoyment for the full term 
under the terms of the lease would not have the 
effect of extending the period of the term. 

t. e 
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Section 108 (10) of the Oudh Rent Act applies only 
to cages where the tenant has been iltegally ejected 
by the landlord. It has no applicati®@n where the 
tenant is ejected by a third party. r 

Obiter.—Thougf there can be no waiver in respect 
of a plea of jurisdiction, the position is different 
where a party against whom a plea “of jurisdiction 
is decided and who has a right of appeal against 
the decision allows that order to become final against 
him, O Panoxu v. DEPUTY Commissioner OF SuLTAN- 
pur, 12 R. D.°382; A. I. R. 1929 Oudh 386 734 


Non-payment of rent—Ternination of ten- 
ancy—Lease for indefinite period? whether heritable 


* —Registration Act®* (XVI of 1908), s. 17—Lease for 


indefinite period—Registration, necessity of. 

A lease which is notin express terms for a period 
exceeding one year but for an indefinite period is sot 
compulsorily registrable. 

The general rule is that a lease is heritable and. 
there is wo authority for the proposition that a 
lease for an indefinite period is an exception to 
this rule and terminates with the death of the 


‘original lessee. 


Mere non-payment ofrent for a long period will 
not terminate a tenancy even if there is a stipulation 
in the lease that the landlord may eject the tenant 
on non-payment of rent. L Rania v. Bop Ras, A. LR. 
1928 Lah. 937 543 

Parties to rent suit. See Oupu RENT Aor, 

1886, s. 126 794 
Suit for ejectment—Burden of proof of 

right to eject—Raiyats and under-raiyats—Bengal 

Tenancy Act (VIII of 1885), s. 49. : 

In asuitin ejectment the plaintiff must primarily 
prove his title to obtain possession of the land in 
suit. Then the onus may shift according to the 
defence ofthe defendant. If the defendant admits 
to bea tenant but claims a higher right than what 
ordinarily a tenant possesses the onus must be 
upon him to prove it satisfactorily. If, en the other 
hand, the landlord seeks to eject the defendant 
whose tenancy pe admits, the landlord must prove 
that the tenancy was by some legal means deter- 
mined. 

The plaintiff sued for ejectmené alleging that he 
was a raiyat and that he had served notice of 
ejectment under s. 49 of the Bengal Tenancy Act 
upon the defendants as under-raiyats. The defend- 
ants claimed that they were raiyats and could not be 
ejected by notice under s. 49: 

Held, that the burden was on the plaintiff of 
proving that he was a raiyat and not a tenure 
holder. C Nacenpra Nara Vasu v. Ksurrapar RUI- 
DAS 575. 


Tenancy of agtiquity—Fixed rate of rent 
—Status of tenantş-Right to cut trees. 
A raiyat holding at a fixed rate of rent has the 
right to cut and appropriate trees from the land. 
Where a tenancy was proved to have originated 
more than 80 or 83 year8 ago, rent had been uni- 
formly paid and the tenancy was heritable and for 
agricultural purposes : ; 
Héld, that the tenancy was not governed either 
by. the Transfer of Property Act or the Bengal 
Tefiancy Act, and that the tenant should be regarded 
as a raiyat at a fixed rate of rent. C Hemangini Dasst 
v. Asprosu Das, A. I. R. 1929 Qal. 330 * 568 
———— Theka lease—Trgnsfer by occupancy tenant. 
—Landlord’s right tot sue for ejectment during 
e 
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no . 
currency &f lease—Termination of ‘lease pending 
suit—Power’ of Gourt to take notice of subsequent 
events-~Decree for khas possession. 

The proprigtor of an estate can bring a suit for 
possession afainst the transferee of a non-trans- 
ferabla occupancy holding during the currency ofa 
theka lease to third parties. Though he is not 
entitled to sue for khas possession while ths ten- 
ancy exists he can sue for delivery of formal pos- 
session through the tenant and for an order direct- 
ing that the txespasser shall be ejected. 

Ordinarily, relief must be given according to the 
‘facts found toeexist at the time of the institution 
of the suit. There are, however, exceptions to this 
general rule and if litigation can be shortened by 
taking notice of facts which haye come into existence 
since the institution of the suit, the Courts are 
entitled to give relief on the basis of the new facts. 

Where the proprietor of an e&’tate sued for eject- 

ent of certain transferees of non-occupancy tenants, 
during the currency of a theka lease and the lease 
expired during the pendency of the suit: 

Held, that the Court had power to tale notice of 
the termination ofthe lease and to award khas pos- 
session to the proprietor. Pat Kurpie Manto v. 
MuHAMMAD Hasar, A. I. R. 1928 Pat. 396 585 


Legal Practitioner—Duty of Pleader to avoid 
insulting language in writing to judicial officer 
-Insulting language in notice under s. 80, Civil 
Procedure Code—Misconduct—Disciplinary action— 
Bombay Pleaders Act (XVIL of 1920), s. 25. 

A Pleader owes not only a duty to his client but 
has also a duty to the Court of which he is an 
officer, and it is the duty of a Pleader, whatever 
his instructions be, to avoid insulting and objec- 
tionable language in addressing the Court or writing 
to a judicial officer, and to exclude all topics and 
observations of which the case does not properly 
admit. 

Where a Pleader used insulting and contemptuous 
language towardsa Presiding Officer of a Court ina 
notice sensby the Pleader on behalf of a client under 
s. 80 of the Civil Procedure Code for damages for 
alleged malicious prosecution of his glient under s. 174, 
Penal Code; 
` Held, that there was reasonable cause for taking 
disciplinary actien against the Pleader under s. 25 
of the Bombay Pleaders Act. B GOVERNMENT PLEADER 
v. BHOPATKAR, 30 Bom. L. R. 934; A. I. R. 1928 Bom. 
338 - 519 


Legal Practitioners Act (XVIII of 1879), s. 28 
—Oral agreement to credit fees against promissory 
note executed by Pleader, admissibility of. 

An agreement by which a legal practitioner is 
allowed to liquidate*a debt due to his client by 
appropriating .to its extinction sums which were to 
become due to him for the performance -of pro- 


fessional service on behalf of his client cannot be, 


proved unless it isan agreement in writing. A Nano 
Prasap vy Nazim Husain, 26 A. L. J. 258: A. I. R. 1928 
All. 274; 50 A. 517 93 


Q 
Letters Patent (Cal, cl. 15, as amended in 
1928—Amendment restricting right of appeal from 
decisions of Single Judge, whether retrospestive— 
. appeal from suits filed before date of amendment, 
law applicable to. P 
The amendment to cl. 15 of the’ Letters Patent of 
the Galeutta High Court which restricts the right of 
appeal from desisions of a single Bench sof the 
a 
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High Court'to cases certified as fit for appeal, is 
not applicable to appeals arising out of suits 
instituted before the 14th January, 1928. The? date 
whith determines the eapplicabflity of the said 
amendment is the date of the institution ofthe suit 
€rom which--+the appeal arises and not tae date of 
the presentation, of the second appeal. 

Rights of appeal are not matters of procedure and 
the right to enter the superior Court is for this 
purpose deemed to arise to a litigant , before any 
decision has been® given by the®*inferioy Court. 
G SARDAR ALI v. DOLLILUDDIN Ostacar, 48 Oe L. J. 150: 
32 ©. W. N. 1130; A. L R, 1928 Cal. 640; 56 O. ae 

e 


———~ (Mad.), cl. 13—Government of India Act, 
1915 (5&6Geo. V, e 61), s. 107--P8wer of Vaca- 
tion Judge to grant relief on interlocutory applicg- 
tions where main proceeding is not before High 
Court—-Procedure where no suit has been jiled 
and where suit is pending befoxe Moffussil Court 
closed for holidays. . 
A Vacation Judge of the HigheCourt has ho power 

to grant relief on an interlocutory nature where tif 

main proceeding itself isnot pending in the High 

Court. 

There igno provision of law by which the High 
Court can in the first instance receive a plaint 
which ought to be filed in some inferior Court 
within the Presidency which has been closed for the 
summer vacation, and pass orders pending;the disposal 
of such suit. Neither r. 4 of the Appellate Side 
Rules nor cl. 13 of the Letters Patent nor s. 107 of the 
Government of India Act, enables the High Court 
to exercise such a power. : 

Where the main suit or proceeding is pending 
before the Moffussil Court which has been closed 
for vacation, and an application of an interlocutory 
nature is made therein before the High Qourt, the 
petition in the High Court must on the face of it 
apply for a transfer of the suit inthe Moffussil Court 
temporarily tothe Court on its Original Side, then 
ask for the relief and then apply for re-transfer of 
the whole proceedings to the Original Court. In 
respect of Court-fees and other matters it must 
comply with the provisions of law dealing with all 
such prayers, and even thenitis a question whether 
the urgency is such that the above mentione® form 
of procedure should be gone through. M JUNNA 
Barv RAMANATHAN CHETTIAR, 55 M. L. J. 690; 28 L. W. 
G84 AR. 1929 Mad. 29; 52 M. 52 412 
Limitation—No limitation for pleas in defence. 

There’ can be no limitation against a plea in 
defence. A Benearr Lar v. Panna LaL, A. 1. R.1929 
All. 77 750 


Limitation Act (IX of 1908), s. 5—Appeal—Limi, 
tation—Extension of time—A pplication for review or 
+ amendment of decreewhether sufficient ground. 

The question whether an application for amend- 
ment of a decree or review of a judgment affords 
sufficient ground for extension of time for preferring 
an appeal under s. 5, Limitation Act, depends upon 
the particular facts of each case. 

Where a judgrsent directed that the suit be dis- 

*missed with costs, aud the Pleader’s fees were 
calculated ina certain way in the deerce, and the 
plaintiff filed an application to correct the amount of 
the Pleader'’s fees contending they should be ealeulated 
under a different rule : tek . 

Held, (1) that the application was not one for 

e review but for amendment of the decree ; 


+ . 
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(2) that the application did not afford a sufficient 
ground for extension of time for preferring an 
appeal {yom the decreeon the merits. Pat UPENDRA 
OHANDRA SINGH v. UMESH. @uanpra Guosu, A. 1. R. 
1928 Pat. 265 ' 580 

e 


ni 
—-— 8$. 5, Sch. I, Art. 163—Civil Procedure 

Code (Act V of 1908), O. IX, r. 4°-Application for 

restoration of suit dismissed for non-payment of 

process fee—Limitation—Extension of time. 

Section 5of the Limitation et is not applicable 
toan application under O. IN? r. 4, Oivil Procedure 
(ode, for restoration ofa suit dismissed for non- 
payment of process fee. A KALI Prasap TRWARI v, 
PARMESHWARI PRASAD Marwari, A, L R. 1929 All. 197 
è 767° 
~ 8. 6—Adverse possession against minor. 

“Section 6 ofthe Limitation Act does not prevent 

possession being adverse or the running of limita- 

tion against a minor. It only gives an extension of 
limitation in favowr of the minor after the cessation 
eofthe disability or the death of the person subject 
it. O Ram Donartv. Suer BAHADHR SINGR, 5 O. W. 

. 882; A. 1. R. 1928 Oudh 481 258 


———:s. 14, Sch. |, Art. 181—Civil Procedure Code 
(Act V of 1908), 0. XXXIV,r. 6—Mortgage decree 
—Application for execution against other properties 
—Dismissal for want of personal relief in decree— 

. Subsequent application for personal decree—Hxclu- 
sion of time—Limitation— Defect of like nature'— 

Destructivn of mortgaged property by fire—Applica- 

tion under O. XXXIV, r. 6, maintainability of. 

The period of limitation for an application for a 
personal decree under O. XXXIV, r. 6, Givil Pro- 
cedure Code, is governed by Art. 181 of Sch.1 of the 
Limitation Act, 

Where an application for execution of a mortgage 
decree against the mortgagor personally is dismissed 
onthe ground thatthe decree does not provide for 
personal relief and that the proper remedy of the 
applicant is toapply for a personal decree against 
the mortgagor under O. XXXIV, r.6, Civil Pro- 
cedure Code, ib cannot be said that the applica- 
tion is dismissed for want of jurisdiction or 
other cause of a like nature within the meaning of 
<s. 14 of the Limitation Act so as to entitle the 
decre@holder in a subsequent application under 
O. XXXIV, r.6, of the Code to exclude the time during 
which the previous application for exeeution was 
pending. aj 

Per Patkar, J.—The object of O. XXXIV, r.6, Civil 
Procedure Oode, is that the remedy of-tlee mort? 
gagee should, in the first instance, be against the . 


property mortgaged and that such property should ~ 


be exhausted before a personal remedy is imposed 
@ipon the mortgagor. The rule does net mean that 
if a portion of the property, however small, which 
was included in the mortgage and, therefore, in- 


cluded in the mortgage decree as a portion of that ~ 


which was to be sold, is destroyed or has ceased to 
- be available for sale after the date of the decree and 
through no fault of the mortgagee, then there can 
be no decree for personal liability against the mort- 
gagor. B HARI JANARDHAN v. KRISHNAJI BALKRISHNA 
30 Bom. L. R. 72t; A. 1. R.1928 Bom. 421; 52 B. 548° 
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S. 22—Pleadings — Amendment — Suit by 
‘Chairman of District Board'—Amendment of name. 
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of plaintiff "to ‘District Board’ after” lintitation, 

‘effect of —Limitation Act, s. 22. 4 S 

‘Section 22 of the Limitation Act applies only to 
cases e where a new plaintiff has ben introduced 
and isnot applicable in cases where there is only an 
amendment with regard to the descrjption ef the 
plaintiff. < ? 

Where a suit was instituted on behalf- ofa Dis- 
‘trict Board by the,Chairman of the Board atid the 
plaint was amended subsequently by inserting the 
name of the District Board itself as the plaintiff : 

Held, that the amendment did not introduce a new 
plaintiff but effected only a change of @escription and ` 
s. 22 of the Limitation Act did not apply. CG ANUKAL 
OHANDRA OHAKRAVARTI V. CHAIRMAN, Dacca DISTRICT ` 
Boarp, 32 O. W. N. 396; A. I. R. 1928 Oal. 63 24 


s. 28, Sch. I, Arts. 120, 126—Mortgage by 
Hindu father—Morigagee not put in possession— 
Sale to morigagee—Suit by son to set aside and recover 
his share—Limitation—S. 28, scope of. 

In the case ofan alienation ofjoint family pro- 
perty by the father ofa joint Hindu family, where 
the alienee never gets possession, no limitation can 
arise under Art. 126 of the Limitation Act. The 
only right of the son in such a case will be to ob- 
tain a declaration that the deed is invalid and the 
limitation prescribed for such a suit is that of six 
years under Art. 120 of the Limitation Act. 

Section 28 of the Limitation Act is confined in 
its operation to suits for possession of property and 
does not apply where the party against whom it is 
invoked could have sued only for a declaration. 

Where the father of a joint Hindu family mort- 
gaged joint family property in 1905 and subsequ- 
ently sold it to the mortgagee and put the mort- 
gagee in possession in 1918, and the son sued in 
1924 to recover his share of the property on the 
ground that the sale was invalid : 

Held, that the suit for possession was not barred 
by limitation even though a suit for a declaratipn 
of invalidity of the mortgage would have been time- 
barred. B CHINTAMAN BALWANT DHARMAPHIKARI v 
BHAGVAN GANAPATI MANESHWAR, 30 Bom. L. R. 1095; A. 








1. R, 1928 Bom. 383 378 
Sch. I, Art. 12, applicability of. . 

See Cuota Nagpur TENANOY Act, 1908, s. 185 681 
See Civit ProcepurE Cops, 1908, s. 47 725 
———_—— Arts. 62, 89, 120. See Crvin 
PROCEDURE Oopz, 1908, s. 47 173 
———— Art. 91. See MORTGAGE 313 

— Arts. 120, 126. See LIMITATION 
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—~-— Art. 144— Adverse possession—Mort- 
gage for fixed term—Redemptien before term by un- 
authorised person—Adrerse possession against mort- 
gagor. z 
Prescription does not run against a man during 

the time when heis not entitled to immediate , pos- 

session. s y 
A mortgaged certain properties to B in 1899 fora 

period of 18 years. A died, and C as the defacto 

guardian of A's son, sold the properties to Din 

1908. D redeemed the properties im 1908 and 

obtained possession from B. A’s son sued in 1920 

for possession alleging that the sale was not binding 

uponhim. D set up adverse possession : ; 
Held, that as the mortgage was for a period of 
18 “years and the plaintiff was not entitled eto, pos- 
sessiom before that period under the terms of the 
” 
. A e ; 4 
2. 


: Aor, 1908, 5. 28 


Vel. 113) - ° 


Limitation Act—1908—concld. 


s: ; 
mortgåge, the possession of D could not be adveyse 
to the plaintiff tiłl, at any rate, 1917, and that the 
‘suit was not, ponsequently, barred by adverse posses- 
sioù. L Zapa v. Rosunar, 10 Lah. L. J. 183; A. I. R. 
1928 Lah. 250 53 


bd e 
—— Sch. |, Art.14B-A—Sult for recovery of 
possession of land left on both sides of road— 
Limitation— Road, meaning ofe 
The word ‘road’ in Art. 146-A of Sch. I to the 
Limitation Act includes the portion which is used 
as a road as also the lands kept on twa sides as parts 
of the road fôr purposes of the road. CG ANUKAL 
CHANDRA v. OHAIRMAN, Dacca District Boarp, 32 O. 
W. N. 396; A. LeR. 1928 Cal. 485 24». 
———— Art. 163. See LIMITATION Acr, 1908, 
s.5 767 








Art.181. Seg LIMITATION Act, 1908, 
515 


~———-— Art.182 (5) See CIVIL PROOEDURE 
Gope, 1908, s. 48 260 


—-— Art. 182 (5)—-Apptication for 
appointment of Receiver—-Siep-in-aid of execution 
—Application during pendency of execution proceed- 
ings—Limitation, question of—Application for leave 
to bid, whether step-in-aid. 

An application by a decree-holder for the appoint- 
ment of a Receiver on the ground that the execu- 
tion proceedings had been pending fora long time 
and the judgment-debtor was obstructing the sale 
of his property, is an application .to take a step-in- 
aid of execution. 

No question of limitation arises with regard to 
applications made during the pendency of execution 
proceedings. É 

Quere.—Whether an application by a decree- 
holder for leave to bid isan application to take a 
step-in-aid of execution. L Guanayya LAL V. JASSA 
pes Nann, 10 Lah. L. J. 505; A. I, R. 1929 Lah. 


909 


—-———_»—-—_——- Art, 182 (5)—Civil Procedure Code 
(Act V of 1908), O. KAT, r. 90—Filing list of wit- 
nesses in proceedings to set asidg sale, whether ap- 
plication to take step-in-aid of execution—Objec- 
tion to re-hearing of application to set aside 
sale, whether a#ep-in-aid, : i 
The filing of a list of witnesses by the decree- 

h.older inthe course of proceedings under O. XXI, 

r. 90, Civil Procedure Code, to set aside a sale held 

under a decree is an application to take a step- 

in-aid of execution which will give a fresh start to 
the period of limitation for execution of the decree. 

Any step taken by the decree-holder to remove an 
obstacle thrown bye the judgment-debtor in the way 
of the execution of the decree is a step-in-aid of 
execution. It is not necessary thatthe step must 
be taken in the execution proceedings. 

Filing of objections te the re-hearing of an 
application to set seaside a sale which has been 
dismissed, and the filing of a list of witnesses in 
the proceedings for rehearing are also steps-in-aid 
of execution. Pat Jachzo Narain SINGH v. BHUBAN- 
ESHWARI Kuer, 7 Pat. 708; A. L R. 1923 Pat. 612; 9 P.e 
L. T, 817 e 532 


-ocal inspection. See Cryin, PROCEDURE Ooper, 
1908, 5. 96 . 762 
Madras Court Fees (Amendment) Act (Y of 
1922), Sch. il, Art. 17. See Mapras Rexicious 
ENDOWMENTS. Act; 1927, s. 84, Se. II ? 88: 

e . 
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Madras District Municipalities Act (V ef 192) 
-—Rules for conduct of elections, rr. 15, 16, 17-—Ilite- 
rate voter—Polling Officer marking vote in absence 
of candidates or agents—Velidity of electjon.* 
Under the Madras District M&nicipaljlies Act, V 

of 1920, or the rules for conduct ofelections under 

ethe said Act, there isnoprovision to the effect that 

a candidate or his agent should be present before 

the Polling Officerat the time when an illiterate 

voter records his votein the manner provided for 

by r. 15. . 

“The mere fact thét the vote of an ifliteratevoter was 
marked by the Polling Officer in the absence of a 
candidate or his agent will not, therefore, invalitlate 
an election.M MOIDEEN PILLAI v Umar UDUMAN 
THARAGNAR, A. I, R, 1929 Mad. 391 548 


mn ss. 52, 54 (a) (b), 56, °57—Criminal 

Procedure Code (Act V of 1898), s. 197 (1)-—Prase- 

cution of Chairman for offences under s. 54 (a) (D) 

—Sanction, whether necessary—Facts alleged to 

constitute offence under s. 54 (a) (b), falling also 

under Chap. IX-A, Penal Code—Sanction, whether 
necessary —Chairman, whether ‘Municipal Officer’. 

The Chairman of a Municipal Council cannot ‘be 
prosecuted for offences under ss. 56, 57, Madras District 
Municipalities Act, which relate only to offences by 
polling officers or others in attendance at the polling 
room at municipal elections. f 

The Ohairman ofa Municipality is not an officer 
of the Municipality within the meaning of 8. 52 of 
the said Act, and cannot be prosecuted for alleged 
offences under that section. | 

Sanction under s. 197 (1), Criminal Procedure Oode, 
is not necessary in respect of a complaint against 
the Ohaitman of a Municipality under s. 54 (a) and 
(b) of the Madras District Municipalities Act, 
where the acts alleged against the Chairman 
cannot be said to have been committed by him in 
his capacity of public servant as such and while 
acting in the discharge of his official duty. 

Per Reilly, J.— Cognizance can be taken under the 
Madras District Municipalities Act of an offence 
made punishable by s. 54 (a) (b) under that Act, 
even though it is punishable also under Chap. IX-A, 
Penal Code, without the sanction required by s. 
196, Code of Oriminal Procedure. M Nuxe PANAKULU 
v. RAVUOLA SUBBA Kao, (1928) M. W. N. 801; A. LR. 
1928 Mad. 1158; 30 Or. L. J, 191 # 625 
Madras Estates Land Act (I of 1908), 5. 2— 

Holdirg containing trees—Rent calculated according 

to number of trees, whether rent or tree tax. 

Money due tothe landlord undera muchilla for 
holding land does not cease to be rent merely hbe- 
cause the holding contains trees and the amount 
due is calculated not merely on the cultivated area 
but also on the number of érees in the holding. M 
PALANIAPPA @HETTIAR v. RAJA ov RAMNAD, A. I R. 1928 
Mad. 1254 559 


s.40—Time from which commutation takes 
effect, order as to, whether judicial—Notice to par- 
ties, whether necessary. | : 
The determination as tothe time from which the 
commutation under s. 40 of the Madras Jistates 





Land Act is to take effect is a judicial decision ” 


and to pass a decision as regards such a matter 
without notice to the parties is illegal | 

In a commofation suit, the Revenue Divisional 
Qfficer in allowing commutation stated that the rent 
die on the Fasli from which it is due will be 
decided later on. Without any further inquiry or 
notice to parties, however, the Divisional Offices 
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added a note subsequently to the judgment stating 
that cemmutation will take effect from a partcular 
Fasli: œ 

Held, that? the 


a 


s . 
Divisional Officer acted with 


° material irrggularity in deciding the point as to 


when commutation was to take effect without giving 
notice to the parties, M Ouavapi® KooTHaNAINaR 
Pruiat v. Maparpa Kong, (1928) M. W. N. 839; A.L R 
1929 Mad, 49 ? 60 


——— 88. 75, 205—Civil Prec&dure Code (Act V 
of 1908), 6. 115-—-Award by Sub-Collector under s. 
75 Madras Estates Land Act~Order varied by 

- District Collector on grounds not covered by s. 205— 
penne justice done—Interference by High 

ourt. . ? 


Where an award bya Sub-Collector under s. 75, 
Madras Estates Land Act, is varied by the District 
Collector on grounds not coming under s. 205, but 
substantial justiceeis done between the parties, the 
Figh Court will not interfere in revision under s. 115, 
Oivil Procedure Oode® 

he revisional jurisdiction under s. 205, Madras 
Estates Land Act, can be ‘exercised only if the 
officer whose decision is sought to be revised, 
appears to have exercised a jurisdiction not vested 
in him by law, or to have failed to exercise a 
-jurisdiction, or to have contravened some express 
provision of law affecting the decision on the merits, 
and such contravention has produced a serious 
miscarriage of justice. M BALASUBRAMANIA MUDALIAR 
V. OHENGALROYA Cuerty,1.L.T. 40 Mad 58; A.I. R. 
1928 Mad. 213 874 


~——— 88. 77, 192 (a)-—-Civil Procedure Code (Act 
V of 1908), O. XLI, r. 28—Suit under s. 77, Estates 
Land Act—Improper remand by District Judge— 
Appeal to High Court—Propriety of remand where 
findings may be called for. 


No appeal lies to the High Court against a 


e . 
INDIAN OASES. 


ə Stituted meeting ofthe Board does no 
deprive the President of his office. 


446 


1929 Mad. 38; 29 L. W. 249; 52 M. 260 


remand order passed by the District Court in a suit . 


eared under s.77 ofthe Madras Estates Land 
et. 

An order of remand ought not to be made when 
a mere calling for finding would satisfy the ends of 
Justice. 

Though the High Court may treat an improper 
order of remand ina suit under s. 77 of the Madras 
Estates Land Act as a preliminary decree and en- 
tertain an appeal therefrom, it will not do so where 
the order ofremand though improper falls gtrictly 
within the seope of O. XLI, r. 23, Civil Procedure 
Code. M SoBrHANADRAOHARYULU v. VENKATA NARASIMHA 
CHARYULU, A. I. R. 1928 Mad. 1062 552 


Madras Local Boards Act (XIV of 7920). See 
ELECTIONS 874 
: ss. 5,207, 232. See MADRAS Survey AND 
Bounparres Act, 1897, s. 13 276 


——-— 8.16—Criminal Procedure Code (Act V of 
1898) as amended by Act (XVIII of 1923), s. 176 
—President of Taluk Board, notice of resignation 
by, to members individually, whether sufficient— 
Prosecution of President for offence alleged to 
have been committed in discharge of public duty 
whether requires sanction of Government. , 
Under s. 16, Madras I.ocal Boards Act, in order ŝo 

constitute a valid resignation by a President of a 

Local Board, notice of resignation must be given to 

the Board, Acceptance of it by the Board is not 
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necessary, but the receipt of the notice must be by 
the Board at a duly constituted meeting. 

Mere notice to individual members of {he Board or* 
acceptance of resignation by an irregnlarly con- 
operate to 
e . 

The President of a Tdluk Board is & public 
servant under s. 21 ofthe Penal Code, and to pro- 
secute him in respect of an offence alleged to have 
been committed by him in the discharge of his duty 
as such public servant, the sanction bf the Local 
Government ig necessary under s. 197, Oriminal 
Procedure Code. M Inre T. Srvasankafam RILLAI, 28 
L. W. 695; A. I R.1929 Mad.8; 0 Cr. L J. 164; = 


s. 104 (3), (49) —‘Licensed, meaning of. 
The word ‘licensed’ in s. 104 (3) (c) of the Madras 
Local Boards Act of 1920 means licensed under 
el. (2) of the same section and not licensed in the? 
wider sense of being licensed for any purpose what- 
ever. 6 

Where a dicense is granted under s. 166 of the 
said Act to use amotor vehicle. to ply for hire or 
to take passengers or goods at certain rates, such a 
vehicle is not one licensed within the meaning of 
s. 104, cl. (2) and is hence liable to pay toll. M 
SIVAPATHI MUDALIAR V. SIKANDAR ROWTHER A, i 
—— s. 228 (2)—Suit for refund of professional 

tax erroneously levied, maintainability of. 

Under s. 228 (2) of the Madras Local Boards Act, 
where the provisions requisite for the collection of 
the tax have been followed and there is merely a 
mistake of fact committed bona fide by the assess- 
ing authority, the remedy of the aggrieved party 
is that provided by and confined to the Statute, 
namely, an appeal to the Local Board itself. A 
separate suit is incompetent. M. PATTARANI PURNA- 
CHANDRA MALA JAMNA v. PRESIDENT TALUK Boarp, 
CHICACOLE 56 


Madras Religious Endowments Act (II 9f 1927) 
s. 84,Sch. Suit to set aside order o Endow- 
mont Board under s. 8i—Court-fee payable—Madras 
Court Fees (AmeRdment) Act (V of 1922), Sch II, 
Art. 17—Board, whether Civil Court—Art. 17-A + 

D, applicability of. e Anke 

ite roe article applicable to ah applicabion to . 
the Court to set aside an order of the Religious 
Endowments Board under s. 84 of the Endowments 
Act is Art. 17-A (1) of the Court Fees (Amendment) 
Act of 1922 The reference to Art. 17 of the Court 
Fees (Amendment) Act in Sch. II of the Religious 
Endowments Act includes all the component parts of 
Art. 17, so as to include 17 (2), bii), (iii), A-1, A-2, A-3 
and 17-B and does not confine it to Art. 17 alone. 

The Board of Commissioners unden the | Madras 
Religious Endowments Agb is not a Civil Court 
within the meaning of Art. 17 (i) of the Court Fees 
Act. M Gopasankara Vaura RAJAH v. BOARD OF Oon- 
MISSIONERS FOR B. R. E, MADRAS, (1928) M. W. N, 509; 
A.L R 1929 Mad. 52; 29 L. W, 549 88 


[4 . 
urvey and Boundaries Act (IV of 
me a Madras Local Boards Acte(XIV of 


s.13— 5 Š jalak 
UIE 5, 207, 282—-Notification fixing limits of 
union—Subsequent alteration of limits of Revente. 


‘Hage by Board of Revenue by including new ham- 
D a eladed place, whether within union limits 
Survey Officer, power of, to alter union limits— 
Summéns to attend im respect of- assessment of tax on 

e 


Vor 118) > > 
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ee . 

houses® in newly included hamlet—Disobedience— 

Offence. . 

Under the Madras Local Boards Act, 1920, the 
limité of a Ugion can be altered only by the *Dis- 
trict Board acting under s.5 of that Act with the 

* approvdi of the Government. . 

Under thé Madras Local Boards Act, 1884, a 
union was constituted in respect of a certain 
Revenue Village. In 1910 the Revenue village was 
enlarged by the Board of Revenue soas to include 
another hamlet * i 

Held, that the grhole of the village so enlarged was 
not automatically thereby brought within the limits of 

. the Union. , 

Where a persoreowning house in the newly hamlet 
was summoned in réspect of assessment of tax in that 
house:” 

Held, that he was not bound to ajtend and committed 
noeoffence by disregarding the summons of the 
Union Board President, as the Union had no power 
to levy tax on a house which was not situated within 
the Union limits. z 

The boundaries which become final under s. 13 of 
the Madras Survey and Boundaries Act are, so far as 
Government land is concerned, the boundaries of the 
holdings of “registered holders” and not the bound- 
aries of Revenue villages except so faras they are 
determined by the boundaries of such holdings. 
That. Act gives no power to fix the limits of Unions 
and the Survey Officer concerned hasno power by 
his map or operations to alter the effect of a Notifica- 
tion of Government declaring the limits of a Union. 
M Presipent, Union Boarp, TIRUKURANGUDI V 
Narayana Napar, 28 L. W.675: 55M. L. J 718; A.L 
R. 1928 Mad. 1261; 30 Or. L, J 116 276 


Malabar Law--Transfer of Property Act (IV of 
1882), s. 108 (c)—Manusham, meaning of—Covenant 
for quiet enjoyment, whether runs with land. 
Under the Malabar Law, manusham is the considera- 

tiom given by the lessee for the full term ofa kanom 

and the lessee is entitled toa refund of the propor- 
tionate amotint of the manusham for the period for 
which he is deprived of possession. 

A covenant for quiet enjoyment which is implied 
ina lease by virtue of s. 108 (c), Transfer of Property 
Act, is one which runs with theJand and nota mere 
persohal covenant of the grantor of the demise, so that 

-an assignee of the leasehold interest can enforce it 

against the lessor. M OHALIKONDI KUNHAMMAD v. 

ETAKARATI AMMAD, A. I, R. 1929 Mad. 195 289 


Marathas, whether Kshatriyas. See HINDU Law 
-—ADOPTION 497 
Master and servant. See Bombay District MUNI- 
crea, Act, 1904, s. 4§ ° 387 
Material alteration. See NEGOTIABLE INSTRUMENTS 
Aor, 1881, s. 87 124 
Mesne profits—Transfér of, right to mesne profits, 
validity of. See TRANSFER og Property Act, 1882, 
8.6 . 767 


“Mlnor—Alienation by de facto guardian—Setting 


JENERAL INDEX. . 


aside alienation—-Duty sto restore benefit—Medical 


evidence as to age, value of. 

A person Who is not under the law authorised to 
transfer a minor's property, cannot give a Validetitle 
to“ the transferee of such property and the transfer 
effected by a person who thus arrogates to himselfethe 
functions of a lawful guardian is absolutely void and 


- of no legél effect. s 
But the minor “is bound, when the *alienation is 
. . ker 
at ae É 
. . + 
. e 
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set aside to make good to the alienee the amount 
representing the actual benefit that he has derived 
from fhe alienation. Bu he ° 

Medical evidence as to dgé is from its véry nature 
bgsed on conjectures and cannot be relied on to 
determine with precision the exact age of a particular 
person. L Zarpa v@ Roswnar, 10 Lah. L. J. 183; A. IR, 
1928 Lah. 250 53 


Omission to, appoint guardjan &d litem— 

Adverse interest—Faihure to raise substant®&l de- 
fence—Validity of decree—Rule in Walidn’s casa. 
The mother of a minor who was the executrix of 
her husband's? Will and the natural guardian of the 
minor borrowed a certain sum of money from a 
stranger, and the creditor instituted a Suit for the 
same against the mother and the minor describing 
the latter as ‘a minor, by his mother and certifi- 
cated guardian, the first defendant’. No guardian ad 
litem was. formally appointed for „the minor and 


though a Pleader appeared for adjournment fo e 


filing a written statement, no one appeared on behalt 


of the defendants on the adjourned date of hearing’ 


and the case was decided ex parte against the 
defendants. In a suit by the minor, after attaining 
majority, to set aside the decree : 

Held, (1) that the procedure followed by the Court, 
of issuing summons on such a plaint without 
appoirting a guardian ad litem for the minor was 
entirely illegal; 

12) that there was a substantial defence to the 
minor, which had not been raised ; 

(3) that the mother's interests were adverse to the 
minor ; 

(4) that the minor was not properly represented 
in the circumstances of the case, and the decree was 
not binding upon him. 

Though the mere fact that there was no formal 
order appointing a guardian ad litem would not by 
itself invalidate a decree against a minor, a decree 
passed without the appointment ofa guardian will 
not bind the minor if there was a substantial 
defence and that defence was uot raised in the case. 

Though it cannot be laid down that in any case 
where a guardian ad litem is appointed bya Court 
the person, afterwards, by showing adverse interest 
can get aright to treat the decree as a nuflity 
where there has been no appointment by the Court 
at all, thee presence of adverse interest would 
introduce an element that would make it impos- 
sible to apply the doctrine laid down by the Privy 
Council iw Walian's case, 30 0.1021. C ABDUL KARIM 
v. THAKURDAS THAKUR, 32 O. W.N. 665; A. I. R.1928 
Cal. 320; 30 Or. L. J. 256 843 
———— Order for costs agaigst guardian ad litem 

personally, lagality of. 

Under the Civil Procedure Code costs cannot be 


awarded personally against a guardian ad item, A . 


SIBT AHMAD Vv. AMINA KHATOON, 26 A. L. J. 705; 50 A. 
733; A. L R. 1929 All. 18 434 


Mortgage —Accession—Tesis. 

It is only when a mortgagee, by utilizing his posi- 
tidn as such, acquires property that it can be deemed 
to be an accretion. N SETH SORABJIv. SETH DWARKA 
Das 887 
— Co-morigayors—Decree for redemption in 
qpour of all—Payment by some alone—Suit for 

redemption by others—Limitation—Adverse posses- 

sion. 
+ Where a decree forredemption ef a usufructuary 
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mortgage was obtained by all the co-mortgagors and 
some*of them paid the, entire amount and got into 
possession, and the remainigg co-mortgagors sued for 
redemption of their shares more than 12 years after 
the propesty had been redeemed by the others bug 
within 60 years from the date of mortgage: 

Held, (1) that the suit was governeti by the 60 years’ 
rule and was not barred; 

(2) that ng question of adverse possession arose 
under the circwmstances. A Seram Lan v. HUKUM 
Kuar, A. al. R. 1929 All. 100 832 


Lease of property to mortgagee's nominee for 
securing rent—Sub-lease to mortgagor* on payment 


of premium—Redemption—Right of mortgagor to, 


have premitim adjusted against interest. j 
e4 mortgaged several -items of property to B andin 
order to secure the payment of interest let out some 
of the items to a nominee of B authorising the lessee 
to pay the rent tg B towards interest. After some 
years A took the properties on sub-lease paying a 
sum of money as peshgi. It wasfound that the. lessee 
“Was a mere figure head. Ina suitfor the mortgage 
money: 

Held, that A was entitled to have the peshgi paid 
for the sub-lease adjusted towards interest dua to B. 
Pat Uprenpra Natu Basu v THAKUR Prasap oe 


Possession delivered for part of mort- 
gage amount—Balance to carry interest—Redemp- 
tion—Mortgagee's right to insist on payment of 
entire amount—Transfer of Property Act (IV of 
1882), s. 60. 

It is not necessary in order to entitle a mort- 
gagee to enforce payment of. the entire mort- 
gage-money before redemption, that there should be 
an express provision in the mortgage-deed to the 
effect that redemption cannot take place without 
payment of the entire sum. 

Where a mortgage-deed for Rs. 150 contained a 
stipulation that the mortgagee was entitled to pos- 
session in lieu of Rs. 100 and the remaining Rs. 50 
was to carry interest ata certain rate and the mort- 
gagor undertook to pay the entire amount in two 
years and in default of payment the mortgagee was 
given, the right to foreclose : 

Hed, that the mortgagor was not entitled to 
redeem the properties on payment of Rs. 100 only 
but was bound to pay Rs 150 and interest. A BEN- 
GALI LAL v. Panna Lat, A. L. R. 1929 All. 77 750 


Redemption—Long‘term, whether by,itself clog 
on redemption—High rate of interest, effect of. 

A stipulation for along period before which re- 
demption is not to be allowed does not by itself 
amount to a fetter on the right of redemption, 
although it may, when coupled with other collateral 
covenants inthe mortgage go to show an intention 








‘on the part of the mortgagee to render redemption 


extremely difficult, if not altogether impossible, so as 
to constitute a clog on the equity of redemption. 

In the absence of undue influence or unfair deal- 
ing no case of clog can be put forward merely upon 
the ground that ahigh rate of interest has been 
stipulated for in the mortgage-deed. B Sarraraz 
SINGH v. Upwar Sines, 5 O. W. N. 974; A. I. R. 1999 
Oudh 30 ; is 46 


Redemption—Purchase by mortgagee beifami 
under power of sale—Validity of sale—Mortgagor's 
right to redeem—-Trust—Hstoppel—Acquiescence— 


. 


Trusts Act (II of 1882), ss. 90, 94, 95, 96—Limita- 


“ENDIAN GASRE- - 


` 
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„tion Act (IX of 1908), Sch. I, Art, 91—Hvidence z 


Act (I of 1872), s. 86—Vendtr and purchaser— 
Purchaser's right to demand conveyange in his nomi- 


nee’s name—Transfer of Property Aœ (IV of 1882), . 


s. 95 (1) ($). 
Where a mortgagee puts up ‘the: mertgagdd pro- 
perty for sale under a power given to him by .the 
mortgage-deed, he cannot sellit to himself, either 
alone or with otkers, nor to a trustee for himself, 
“These isa clear difference between a sale in execu- 
tion of a deeree, where the Court is Yesponsible for 
Conducting the sale, and a sale undey a power con- 
tained in a mortgage, $ 


Sale of this kind is an entire nullity and need not . 


be set aside, and Art. 91 of Sch. Ifthe Limitation 
«ct has consequentlyeho applicatién to such a case. 

To such a sale ss. 90, 95 (b) and 96 of the Trusts Act 
have no application,ebuts. 94 of the said Act would 
apply. j ° 
_ Though a mortgagor can consent to such a sale 
in the sense that he may raise no objection and the 
sale may, therefore, operate, yet, his consent 
cannot really operate to make the mortgagee’s title 
a good one. 

Where the effect of an inoperative sale is to leave 
the relationship of mortgagor and mortgagee intact, 
no possession short of the statutory period of sixty 
years, nor any acquiescence of the mortgagor not 
amounting to arelease of the equity of redemption, 
would be a bar to a suit for redemption. 

Where a statement relied on as creating an 
estoppel is made to a party who knows the real facts 
and isnot misled there can be no estoppel. 

Section 86 of the Evidence Act does not exclude 
other proof. 

An ordinary contract of sale is not only to convey 
to the purchaser, but to convey as the purchaser 


shall direct and a purchaser may, in ordinary cases, ` 


take a conveyance to a nominee for himself. ` B VAL- 
LABHDAS MULJI v. PRANSHANKER NARBHESHANKAR,, 30 
Bom L. R. 1519; A. I. R. 1929 Bom, 24 313 


---—— Redemption—Stipulation preventing redemp- 
tion within fixed period—Covenant giving right of 
pre-emption t morigagee—Clog on redemption— 
Rule against perpetuities, . 
A covenant ina mortgage-deed, giving the mort- 
gagee a right of pre-emption in case the mortgaged 


property is sold by the mortgagor is not, by itself, a ` 


clog on redemption. 


A. covenant in a vusufructuary mortgage-deed 


stipulating that neither the mortgagor nor his heirs: 


shall be competent to redeem the property within a 
fixed number of years is not in itself, a clog on 
redemption. .. 

Where a usufructuary mortgage-deed provided that 
neither the mortgagor nor his heirs shall redeem the 
property within nine yęars, and that the property 
shall not be sold within that period, and if the 
mortgagor wanted to sell he shall not sell to any 
one without giving the first right of refusal to the 
mortgagee : 


`. Held, (1) that the stipulafons did not constitute a 


clog on redemption ; 5 
(2) that the covenant to give the mortgagee the 
rightto the first refusal amounted toa contract,for 
pre-emption ; ' g 
(33 that this covenant for pre-emption was peither 
void for uncertainty nor obnoxious to the rule 


againț perpetuities, and was enforceable against a ' 


subsequent purchaser with notice of the covenant. 
e e 


n . 8 ° A t . bal e 
. g . . . : 
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A cdvenant between a mortgagee and a mortgagor 
that the mortgagor shall give the mortgagee the 
first right of refusal in case of sale is not obnoxious 
to ‘the rulg’ against perpetuities where there is 
nothing to suggest that the heirs of the parties 
were meant tp be bound by the covgnant. Pat MATURA 
Sussa Rad v. SURENDRA Rar Sadu, 9 P. L. T. 747; A. 
I. R. 1928 Pat. 637; 8 Pat. 243 106 


Registered mortgage-deed Becoming unenforce- 
able—Persogal decree, claim for—Siz years’ rule— 
Limitation Act (IX of 1908), Sch. I, Art. 116. 
Where a mowigage-deed is found to be*inoperative or 

cannot bé enforced as a mortgage, the mortgagee 
can enforce thepersonal covenant against the mort- 
gagor within six years from the date of the mortgage 
under Art.116 of Sch. I of the Limitation Act. 
Jar INDRA BAHADUR SINGH v KHAIRATI LaL, 5 O, W. N. 
836; A. I, R. 1928 Oudh 465 $ 489 
&—_—. Suit for redemption—Dismissal of swit for 
default— Second suit for redemption—Res judicata 
—Hatinguishment of. mortgage—Civil Procedure 
Code (Act VIII of 1889), s. 127, Civi Procedure 
Code (Act V of 1908), O. X, r. 4—Transfer of 
Property Act (IV of 1882), s. 60. | : 
The dismissal of a°suit for redemption of a mort- 
gage for default is not an order extinguishing the 
right of redemption under s. 60 of the Transfer of 
Property Act, and does not bar a second suit for 
redemption of the mortgage. B Kasai RAM LAXMAN 
KADAM v. MAHESHWAR Laxman GONDHALEKAR, 30 Bom. 
'L. R. 1089; A. I. R. 1929 Bom. 116 384 


Mortgagor and mortgagee—Morigagee in posses- 
sion—Void sale in favour of mortgagee—Adverse 
possession. 


A mortgagee in possession of the mortgaged prc- 


perty cannot convert such possession into posses- . 


sion adverse to the mortgagor by merely ob- 
taining void sale of the equity of redemption in his 
favour, L Din MUHAMMAD v. Sarpar ALI, A. I. R.1929 
Lah. 30 540 


Muhammadan Law—Gift—Gift with reservation 
of life-interest to donor, validity of—Transfer of 
property to trustee, effect of. e 

e Adeed-of gift or trust which reserves in the donor 

or settlor a life-interest in the subject-matter of the 

deed does not or@inarily effect any gift at all in præ- 
senti and cannot, therefore, be held to be a valid gift 
inter vivos under Muhammadan Law. 

‘The fact that the property is made over to a trustee 
will not render such transaction valid. R Mirza 
Hasuim MIsHKEE v. A. A. H., BINDANEEN, 6 R. 343; A. I. 
R. 1928 Rang. 323 255 

Guardianshlp—Brother's right of guardian’ 
ship—Transfer of minor's property by elder brother, 
validity of—Benefit of minors. 

Under Muhammadan, Law a brother is not entitled 
to be the legal guardian of the property of his minor 
brothers and has consequent?y no power to transfer 
the immoveable ,proptrty belonging to his minor 
brothers. Such a transfer, if effected, is void and it is 
immaterial whether it i, oris not, for the benefit 
of the minors. L PATEH Din v. GURMUKH SINGE, 10 
Lah. 385 e 227 

Marrlage—Oplion of puberiy-aKnawledge 
' . Of right to rescind, importance of. 

Under the Muhammadan Law, a woman's right of 

option? to repudiate a marriage is prolonged until 


- she ig acquainted with the fact that she passegses 


e « 


such aright. This rule is a reasondble and? equit- e1285; 55 M, L. J. 825; 52 M. 39 


able rule and should be applied to this country. A 


Sucura v. MUZAFFARI 3 #383 
—s— Marrlage—Opfion of puberty—Marriage by 
father or paternal relation—Right of option— 
Formalities—Necessity of judicial recogaition. 
Under the Muhammadan Law in orderthat a minor 
may be entitled%o exercise the “option of puberty,” 
itis necessary that there should be a marriage which 
is binding on him or her unless such optign is exercis- 
ed ; and for that purpose the marriage must be valid 
ab origine and brought about by a personother than 
the father, ete., who stands for the time being in %he 
position of a guardian in marriage of the minor. 
Under the Muhammadan Law as affects the Sunnis 
the guardianship in marriage originally vests in the 
father, and, failing him, on the father's father, how high- 
soever. Failing these, the right tocontract the minortn 
marriage provisionally, i.e., subject to the option of 
repudiation, devolves upon the brother and aenate 
relations of the minor in the same erder ag they stand 
under the law of inheritance. Failing these, it de- 
volves upon the mother and the” maternal kindrede: 
and failing these upon the Sultan orthe ruler and 
then on the Judge or a person appointed by him. 
In the presence of the nearer guardian, the more 
remote guardian has no right togive the minor in a 
valid marriage. When marriage is effected through the 
guardianship of thefather or grandfather the minor 
has no right to avoid such marriage, except in very 
special circumstances, but ifit is contracted by any 
other person the minor has the right of repudiation 
which is technically called “the option of puberty.” 
The repudiation must be made soon after attain- 
ment of puberty and will not be effective unless a 
judicial decree is obtained confirming it, but it is not 
necessary that a judicial decree must be obtained in 
a proceeding apart from that in which the question 
of the validity of the marriage is raised. C SADAK ALI 
KARIKAR v. ABEDA BIBI, 32 O. W. N. 640; A. I. R, 1928 


anaman Shiah and Sunni Law—Consent of 
adult girl, necessity of —Father's consent, whether 
sufficient—Age of puberty under Shiah Law- Swit 
for declaration of invalidity of marriage—V alidity 
of marriage, law governing, 

In asuit by a Muhammadan woman for a d&clara- 
tion that her marriage with the defendant is in- 
valid, thes validity of the marriage must be decided 
according to the personal law of the plaintiff, 

On the question of the validity of a nikah there is 
A markes difference between the Sunni and the Shiah 

aw. 

Under the Shiah Law an adult girl cannot be 
validly married without her,consent. The consent 
of her father js not sufficient. 

Where there is no evidence that the consent of 
the girl was formally asked for before ma 
presumption would be that the nikah is invalid. 

In the case of Shiahs the age of puberty begins 
with menstruation and the presumption is that 
menstruation takes place between the age of nine and 
ten years. Å SIBT AHMAD V. AMINA Kuatoon, 26 A. L 
J. 705; 50 A. 733; A. I. R. 1929 All. 18 434 

Shafi sect of Sunnis—Marriage of adult 
virgin without her consent, validity of. 

Under the Muhammadan Law, amongst the Shafi 
seqf of the Sunnis, the marriage of an adult virgin 
without her consent, is invalid. M Hassan Kerry 
Beary v. JAINABHA, 28 L. W.710; A. I R. 1928 Mad. 
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. . 4 

~ Waqt—Definition and incidents of waqt. 

Waqaf according to Muhammadan Law means 
permatent, dedication of any“ property for religious, 
pious or charitable purposes. When property is 
dedicated by way of wagf, the ownership is deemed 
to be transfewred from the dedicator tothe Almighty® 
God and all proprietary rights of men are thence- 
forth extinguished in the property. Consequent- 
ly, no person can have private rights of ownership 
in wagf praperty and conversely, if any person is 
found to have sieh rights in ayy®property it cannot 
be held to, be wagf. L Hatpar Hasan v. ANJUMAN 
Mosariz Auxar, A. I. R. 1928 Lah. 888 120 


First mutwalli a minor*-Validity of 





wagt. 

Under the Muhammadan Law a wagf will not fail 
merely because the first mutwalliis a minor. A NABI- 
un-Nissa v. Lragat ALI, 26 A. L. J. 748; A. I. R. 1928 
All, 508; 50 A. 830 é 723 


nee Musalman Waqf Validating Act (VI 
of 1913), s. 8—" Family”, meaning of —Brother living 
ein different country, whether member of family. 
The word “family” in s. 3 of the Musalman 
Waqaf Validating Act, 1913, includes a brother ina 
Muslim’s family even when such brother lives ina 
different country and supports himself. O TupAD ALI 
v. AsHIg Anr, 5 O. W. N. 980; A. I. R. 1929 Oudh 25 


494 
(VI of 1913), 
494 





Musalman Waqf Validating Act 
S. 3. See MUHAMMADAN LAW 

Nalks, position and status of. See LAND Aequisi- 
TION Aot, 1894, s. 23 (1) 169 


Negotiable Instruments Act (XXVI of 1881), 
ss.13, 54,58, 59, 118 (g) (m)—Negotiable in- 
strument obtained by fraud—Presumption as to 
holder being one in due course -~ Notice of prior 
demand—Holder in due course--Burden of proof— 
Promissory note endorsed in Blank—Effect of such 
endorsement. 


Under s. 59 of the Negotiable Instruments Act, a 
bona fide holder for value of a promissory note 
payable on demand, cannot be affected by any pre- 
vious demand for payment of which he had no 
notice. 

But? under s. 58 of the Negotiable Instruments Act 
when a negotiable instrument has been obtained 
from any maker by fraud or for an unl&wful con- 
sideration tzeordiuary presumption that the holder 
isa holder in due courseis rebutted and the case 
comes under the proviso to s. 118 (g), ind the 
burden of proving that the holder isa holder in 
due course lies upon the holder. 

Per Tiruvenkata Ackariyar, J.—The transferree 
who takes over such a tainted bill has to make out 
affirmatively all the facts which would entitle him 
to be treated asa holder in due course, one of them 
being whether he became the holder before the note 
became payable. If nothing more appears than that 
the instrument has been left outstanding for a 
pretty long period, it cannot be concluded from 
that alone thatthe instrument had become payable 
when it was endorsed over to the holder, or that 
theendorsee had sufficient cause to suspect any 
defect in the title of the endorser. , 

The effect of a blank erdorsement of a negoti- 
able promissory note is to invest the note with ¢he 
same effect as if it were payable to bearer. 
Jt becomes negotiable by mere delivery and the ` 
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possessor thereof isa ‘holder’ though his® name does 
nat appearon the note. M RAMANADAN OHETTIAR V, 
GuUNBU Aryar, (1928) M. W. N. 680; A. I. R. 1928 Mad. 
1238 , . . 456 


e 

S. 27—Pro-note, execution of, by two out of 
three partners ofefirm—Laan recited tobe for “neces- 
sities of firm—Recital of execution by firm— 
Signature not showing capacity of executants+-Part- 
nership, liability of. 


If a principal is to be bound by an agent's signa- 
ture toa promissory note, his name must be dis- 
closed in sucha way that on any fai interpretation 
of the instrument his name is the real name of the 
person liable upon the bill, but it js not necessary 
that the signature itsejf should shew the capacity in 
which he signed it. 

Where two out of three partners of a firm execut- 
ed a promissory-note purporting to be on behalf of t 
firm and for its necessities but the signature did not 
indicate the capacity on which the note was signed; 

Held, that the name of the firm as the party liable 
was sufficiéntly disclosed, and the non-executing 
partner was also liable on the note, M Inpur Pat- 
TABHIRAMI Reppr v. KAMISETIY Bauan, (1928) M. W. 
N. 698; 55 M. L. J. 574; A. I. R. 1928 Mad. 1196; 29 L. 
W. 494 380 


———— S. 87—Stamp Act (II of 1899), ss. 1h, 35— 

- Bill of Exchange—Extension of diie date—Alteration 
of marginal note as to due date—Material alteration 
—Discharge of bill by mutual consent—Necessity of 
fresh stamp duty. ; 


The alteration of the marginal note endorsed ona 
Bill of Exchange as to due date, when the dura- 
tion of the bill is extended, does not constitute a 





. material alteration of the billnor does it give rise 


to a second instrument chargeable with- fresh duty 
under s. 14.0f the Stamp Act. . 

Appellants, merchants in Bombay, having import- 
ed Manchester piece-goods from certain Manchesfer 
firms, the sellers in the ordinary course -dyew drafts 
on the appellants against the goods shipped to 
Bombay and discounted them with the respondent- 
Bank, The draftS, whichfell due so many dass 
after sight, were presented to the appellants fof 
acceptance and were duly accepted. Thereafter, at 
the request of, and with the concurrence of the 
acceptors, (ie. the appellants) and as an indulgence 
to them, the duration of the drafts was extended for 
a few months. 

In the ordinary course, the clerks at the respond- 
ents’ Bombay branch affixed the necessary revenue 
stamps to the drafts before presenting them for 
acceptance and also stamped dhe word ‘due’ on the 
top right-hand corner of the draft and after accept- 
ance added to it the date for preseating the bill 
for payment according tq its usance with the days 
of grace added. When,the duration of a bill was 
extended (as aforesaid) tha respondents’ clerks 
struck through this marginal date’ and substituted 
the extended date. The xespondent-Bank, having 
in every case affixed the nec@ssary revenue stamp to 
the bill, when it was accepted, did not jn any case 
affix another. 

‘The drafts, when ultimately presented for pay-. 
ment to the appellants on the extended dates, were 
dishdhoured, and thereupon the respondents, as 
holders, sued the acceptors (appellants) on fhe dis- 
honouréd bills, The appellants, at, the trial, con- 
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tended that the above arrangements extending the 
dates of maturity of the bills constituted in each 
case a disckarge of the bill sued on; thdt any 


alteration of the memorandum as to the due date e 


made on,tRe top rightshand cerner of any bill 
constituted a material alteration of the bill, which 
in laweavoided it or which, in the alternative, pro- 
duced the result, that there was thereafter a second 
instrument, chargeable with duty, written on the 
original piece of stamped paper, which, however, 
not being fuxher stamped, was wholly inadmissible 
in evidente ; 

Held, (1) that there was no discharge by mutual 


consent of the drawers, endorsers, and acceptors of ® 


the Bills of Exchange, an agreément to discharge tlre 
bills not having been proved ; 

(2) that though if the due «date on the face of 
Me bill had been altered, the alteration would have 
been material, what was done in the present case 


. being only an alteration of the marginal note as to 


the due date, the alteration did not, infact, affect 
the bill; 

(3) that no second instrument, that is, no Bill of 
Exchange was written on the old stamped paper at 
all and the Bill of Exchange as altered was not 
inadmissible in evidence for want of stamp. P C 
Peston1 & Oo. v. Cox & Co., A. I. R. 1928 P. O. 231; 
50. W. N. 706; 30 Bom. L. R. 1503; 52 B. 589; (1928) 
M W.N. 831; 490. L. J, 32; 55 I. A. 353; 26 A. L. J. 
1245 124 
——— s. 118 (g) (M). See NEGOTIABLE INSTRUMENTS 
Aor, 1881, s. 13 456 


North-West Frontier Province Regulatlon (VII 
of 1901), s. 27—Custom, the first rule of deci- 
sion—Proof of custom—Absence of specific instances 
—Value. of entries in riwaj-i-am—Daughters 
daughter, succession of —Arora Sikhs of Peshawar. 
Under the North-West Frontier Province Regula- 

tin VII of 1901, s. 27, custom is the first and 

primary mle of decision in all questions regarding, 
inter alia, suceession. There is no presumption 
created by the section in favour of custom; on the 
contrary, itis only when the custom is established 


*that it is to be the rule of decision. 


A custom can properly be proved by general 
evidence as to its existence given by members of 
the’ community, without proof of specific instances. 

Statements contained in the riwaj-i-am and in the 
manuals of Customary Law issued by authority form 
a strong piece of evidence in support of the custom, 
even if unsupported by instances. 

Among Arora Sikhs of Peshawar Town, by general 
custom, a daughter's daughter succeeds to the inherit- 
ance in the abserfte of a daughter's son. P C 
VaisHno Dira v. RAMBSHRI, 29 P. L. R. 654; A, IR. 
1928 P. O. 294; 55 M. w. J. 746; 28 L. W. 908; 49 0. L. 
J. 38; 55 I. A, 407; (1929) M. W. N. 5; 10 Lah. 86 1 
Original Side Rules, (Madras High Court), O. |, 
_ 0.7, 0. VIr. $4—Suit dismissed for default under 

0. VI, r. 4-—Application for restoration made be- 

yond period fixed—Pswer of Court to extend time. 

here a suit is dismissed for default under 
O. VI, r. 4° of the Original Side Rules of the Madras” 
High Court, O. I, x. 7 of the said rules ‘gives ample 
‘dissretion to the Court to. extend the time for 
setting aside the order even in cases where the time 
prescribed by the rules for so applying has expired. 
M NARAYANASWAMI Narcxer v, SAKARAM Rao,55 M. L. 
J. 838; A.I. R.*1929 Mad. 2; 291. W.97; 52 M. 186+ 
6 e 660 


“e 


GENERAL INDEX, 


957 


4 
Oudh Estates Act (10f1869), ss. 13, 15—Will ` 
by taluqdar—Bequest to widow and brother— 

Arbitration—Award dividing estates betupen widow 

and brother—Construetion of award—Absolute 

estate to widow—Validity of award—Power of 
arbitrators to construe Will—Omissiofiete object to 
award in time—Effect of such Will and award 

—S. 15, applicability of—Succession to estate— 

Family customs—Transfer of Property Act (IV of 

1882), s. 41, applicability of. . 

S, a talugdar of Ĝudh died in 1876 leaving surviv- 
ing hima brother J, a widow B and « daughter 
Z who hada young son. S left a Will bequeatħing 
certain of lis talugas to B, after her to Z, and 
after her, to Z's issue and M, according to certain 
details, and certain other talugas tœ B and M in 
equal shares. Disputes arose after his death be- 
tween ll and B and the matter was referred *to 
arbitration, and the arbitrators allotted certain 
talugas to the widow and divided the others between 
Band M. The daughter and het issue were not 
parties tothe award. The award was objected 109 
by M but was finally made a rule of the Count. 
B died in 1895 and was succeeded by Z who died 
in 1907 leaving ason SS. On B's death the Court of 
Wards obtained mutation in Z's name and on Z's 
death the talugas were mutated in her son SS’s 
name. The talugas were subsequently made over 
by the Court to SS who alienated them to others. 
In 1919, M's son sued SS and the alienees, claim- 
ing possession of the talugas and sharesof talugas 
awarded to the widow B contending that the dis- 
positions in favour of Z's children were illegal and 
M became their owner on Z's death. A sister of 
SS and the representatives of a deceased sister also 
sued claiming as heirs of Z under Muhammadan 


aw: 

Held, (1) that upon a true construction of the Will 
the widow Bhad been given the estatein absolute 
ownership and there was no reversion or remainder 
to accrue to the brother's lineand that, even if it 
were not so, inasmuch as the parties had hy their 
submission to arbitration left the matter to the 
arbitrators and the arbitrators had awarded the 
talugas to the widow absolutely, the plaintiff was 
bound by the award and was not entitled to recover ; 

(2) that the arbitrators had full authority 0 con- 
strue the terms of the Will, and the award did not 
in any way go against the terms ofthe Will so far 
as the parties to the award were concerned ; 

(3) that as M had not, when the award was sought 
to be fled taken the objection that the arbitrators 
had travelled outside the submission, it was not open 
to the plaintiff to raise that objection ; 

(4) that the effect of the Will and the award in 
favour of R wasto bring into operation s.15 of thg 
Oudh Estates Act and take the property out of the 
limitations or entail prescribed by that Act inas- 
much as the brother and not the widow was the 
person who would have conformed to s. 13, sub- 
s. (1) of the Act; 

(5) that the taking of the estate out of the statu- 
tory entail did not per se render inoperative a 


statement made in the Act that the particular estates@ 


descended by custom ina particular manner ; 

(6) that though the incidents of succession 
applicable to the estates, as laid down in the Act 
cgased to be applicable? the family customs govern- 
ing the succession to the estates continued to be 
applicable and the sisters had no right to inherit ; 

(7) that the alienees, who had purehased from SS 
with reasonable care were protected by s, 41 of th 


. “. bd 


48 0. L.J. 418; 3 Luck. 372; 55 I. A. 303; 29 L. W. 793, 
. . 1 
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Transfer of Property Act. P C DeruTy COMMISSIONER 
OF BARA BANKI v. THE“REOEIVER IN BANKRUPTOY, 5 O. 
W. N. 565; eA.I R.1928 P. ©. 202; 32 O. W. N. 1120; 


13 
Oudh Laws Act (XVIII of 1876), 5. 5—Amount of 
dower—Means of husband and status of wife— 

‘Power of Court to reduce amount of dower. 

In fixing® rgasonable dowergunder s.5 of the 
Oudh Laws Act, the Oourt mfist consider not only 
the means” of the husband but also the status of 
the’wife. The Court has to look to the means of the 
husband when the contract is sought tò be enforced 
and not to his means when the contract was entered 
into. 

Where the amount of dower fixed inthe marriage 
cohtract was Rs. 20,000 and the value of assets of the 


_ husband was Rs. 20,000 or Rs. 25,000 and the woman's 


parents were in vegy poor circumstances : 

e Held, that having regard to the means of the 
husband and the status of the wife, Rs. 2,000 was 
the reasonable amount of dower under s. 5 of the 
Oudh Laws Act. O Navrozi r. MOHAMMAD Noor Kuan, 
5 O. W.N. 1031; A. I. R. 1929 Oudh 32 81 
Oudh Rent Act (XXII of 1886), s.126—Joint estate 

—Co-sharers realising rents separately—Presumption 

of custom—Lambardar’s right to commute grain rent 

—~Landlord and tenant—Parties to rent suits. 

A custom.by virtue of which every co-sharer of 
a mahal is entitled to collect his share of rents, etc., 
is recognised by law to prevail in jointestates and 
if it is found to exist its validity has to be recognised. 

Itis a usual rule that whenever a tenant pleads 
payment of rent to a third person such third person 
is invariably impleaded as a co-defendant. 

In the case of tenants paying their rent in kind 
it is not legally open to the lambardar to commute 
their grain rent into the cash rent without the con, 
sent of all the co-sharers. O Bisram SINGH v., Danna, 
12 R. D. 683 794 
Partnership—Dissolution—Mortgage-debt due by 
. one partner—Suit on debt alone apart from general 

accounts, maintainability of. See TRANSFER OF PRo- 

PERTY Act, 1882, s. 130 669 


Pena] Code (Act XLV of 1860), ss. 24, 471. 
See URIMINAL PROOEDURE Cope, 1898, s. 195 (e) 712 

—— SS. 34,149, 326—Charge under ss. 326 
and 149—Conviction under ss, 826 and 34—Legal- 
ity, of conviction—Principles relating to conviction 
on different charge—‘Common intention’, ¢ommon 
object’, meanings of. 

The real test of whether a conviction can be 
upheld on a charge which was not expressly 
formulated is whether fhe facts which jt was neces- 

ary to prove and on which evidence was given on 
the charge upon which the accused is actually tried 
are the same as the facts upon which he is to be 
eonvicted of the substantive offence. If they are and 
if the accused is put to no disadvantage and would 
have had to adduce no ‘further evidence then he 
may be rightly convicted of the substantive offence 
exvotwithstanding that the charge was originally 
framed under ss. 147, 148 or 149 and the prosecution 
has failed to prove an unlawful common, object. 

The view that s. 34, Penal Code, refers only tv the 
mere simultaneous doing im concert of identigal 
criminal acts is erroneous. ` 

The words ‘common intention’ in s. 34 and ‘com- 
mon object’ in s. 149 of the Penal Oode are not 
synonymous. The object of an assembly as a whole 
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may not be the same as the” intention which 
several persons may have when ine pursuance) 
that Mhtention they perform a criminal act and. 
may wellbe that the object of the assembly 
lawful whereas the intengion commor® to those of 
the assembly who jointly committed a criminal -act 
was in itself criminal and the joint criminal act 
must be equally imputed to all of them. 

The petitioners, with some others were convicted 
by a Magistrate under s. 326 read with s. 149 of 
the Penal Code. The Sessions Judgegfound that the 
element of an unlawful common object in the 
assembly as a whole which is required to convict 
the accused persons unders. 326 ‘read with s. 149° 
was wanting, but as the petitioners had the common 
intention to cause grievous hurt he convicted them 
under s. 326 read with s. 34, Pengl Code, without 
framing a specific charge on those sections : . 

Held, that the conviction was not bad. Pat 
Buonpu Das v. EMPEROR, 7 Pat. 758; A. I. Rs 1929 Pat. . 
11; 39 Cr. Ty. J. 205 676 


ss. 34, 325, 326—Several persons jointly 
inflicting injuries—Grievous hurt— Liability of all. 


Where several persons join together in inflicting 
injuries upon another and grievous hurt is caused in 
furtherance of the common intention of all,s. 34 of 
the Penal Oode can be applied and all held guilty 
under s. 325 of the Code. 

Where, however, the injury attributable to the 
blow caused by an accused is not serious and the 
grievous hurt is caused as the result of the 
eumulative injuries inflicted by all the assailants, 
the accused cannot be held guilty under s. 326 
Penal Code. M Inre Sanna Reppi, 30 Cr. ers 

S. 83. See Carcutta HIGH Court RULES AND 
CrncuLar Orpers (Orvit), OHAR. I, R. 93 572 
— S 114 See ORIMINAL PROCEDURE Cope, 1898, 

s. 177 617 


. 
———— 58, 116, 161—Offering bribe to public ser- 
vant for showiyg favour—Public servant not in 
reality in a position to show such favour—, 

Offence. 

Where a person offer8 a bribe toe public servant 
for showing some favour in the exercise of his 
official functions, he will be guilty of an offence under 
s. 161, Penal Code, even though the public servant 
is not in reality in a position to show such favour. 
A AJUDHIA PRASAD v. EMPEROR, A.I. R. 1928 All. 752; 
30 Cr. L. J.67 179 


S. 124-A—Article ins newspaper suggesting 
that Government are fomenting® communal strifes— 
Sedition—Bona fide comment, limits of. 

Every one has the right to comment upon the 
action of any particular ‘individual or set of in- 
dividuals. But the way in which the ‘comment is 
put forward has to be considered and if the article 
read as a whole is likely to bring the Government 
into hatred or contempt or‘ds liable to excite dis- 
affection, the ‘writer will be guilty of an offence under 
s. 124-A of the Penal Code. . 

-An acticl8 ina newspaper which attributes tc the 
Government a deliberate policy nf fomenting com- 
munab strifes comes within the purview of s. 124-A of . 
the Penal Code. Pat JAGAT Narain LALL. EMPEROR, 
9 P. L. T. 784; A. I. R. 1929 Pat. 10; 30 Or. L. oe 
s 8.149. See Punate Cone, 1860, g. 34. 676 
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* actually* committed by him. 


S.172—Absconding from warrant for arrest, whether 

falls within g. 172. K 

A ‘warrant addressed to a Police Officer te ap- 
prehend an offender and to bring him before the 
Magistfate isnot a summons, notic or order within: 
the , meanifig of s. 172 ôf the Penal Code, and 
the offence of absconding by an offender against 
whom a warrant has been issued ig not punishable 
under that section. A SHEO JANGAL PRASAD v. EMPEROR, 
26 A. L. J. 439% A. I. R. 1928 All, 337; 50 A. 713 740 


s. 1826-Giving wrong name to public servant 

to escape prosecution—Offence—‘Do’, ‘omit’, ‘give 

. information’, meanings of—Information given in 
answer to questions, whether within s. 182. 


Where the driver ofa motor car who was driving 
without a license, when asked,for his name by. a 
Palice Officer. give a fictitious name: 

Held, Per Allanson, J., (agreeing with Adami, J., 
and dissenting from Wort, J.), that the driver was 
guilty of an offence under s. 182, Penal Code. 

The words ‘gives information’ in s. 182, Penal Code, 
should not be interpreted as necessarily meaning 
‘volunteers information’. They apply to statements 
made in answer to questions put by a public servant. 

Per Allanson and Adami, JJ —The criminality con- 
templated by s. 182, Penal Coda, does not depend upon 
what is done or omitted to be done by the public servant 
on such false information, but what was, from the 
facts, the réasonable intention to be inferred on the 
part ofthe person who gave the false information. 

Per Wort, J—The expression ‘omit’ in s. 182 (a) 
of the Penal Oode indicates an operation on the 
mind of the officer which has a result of making 
that officer give up a purpose which he otherwise 
would have pursued. It does not indicate placing 
an obstacle in the way of the officer performing his 
duty and thus preventing or making it more difficult 
ae to carry out an intention which was in his 
mind. 

In making afalse statement toa public servant 
merely with a view to escape a prosecution, there is 
no intention to cause theofficer to ‘do’ something 
within the meaning ofs, 182 (a), Pénal Oode. Pat 
BMPEROR v. LACHMAN SINGH, 7 Pat, 715; A. I. R. 1929 
Pat. 4; 30 Or. L. 4. 177; 10 P. Ir T. 244 587 
————.8,193. See ORIMINAL PROOEDURE CODE, 1898, 

5. 476 842 


S. 211—False complaint—Burden of proof. 

In a charge against a person for having instituted 
criminal proceedings on false grounds, it is not for 
the accused person to make out that his complaint 
is true until the whole ground of it has been clear- 
ly traversed by evidesice showing that itis false. M 
Inre Sankara, Servar, 30 Or. L. J. 167; A.I. R. 1929 
Mad. 496 455 


S. 216—H arbouring, persons ordered to be 
apprehended for alleged offences—Harboured persons 
acquitted of offence—Harbourer, whether guilty 
under s. 216—Punishmegt. 


To” constitute an offence under s. 216, Pena? 
Oode, it is tnough to show that against the person 
harboured orders for apprehension have been jssued, 
for ‘an offence alleged against him and it is not 
necessary to show that the offence in respec of 
which -orders of apprehension have been issued was 

oe 

The purpose of the provision is tô penalise acts 
designed to obstruct or defeat the course of Tystice, 

. * e K 


, f 


which requires that suspected persons should be 
arresjed whether they may Prove eventually fo be 
guilty or innocent. But the acquiftal of ethe person 
harboured can be taken into account im awarding 
sentence. M In re RANGASWAMI Gounpany®(1928) M. 
W.N. 588; 55 M. Ie. J. 503; 28 L. W.403; A. IL R. 1928 
Mad. 1147; 30 Or. L. J. 183; 52 M. 73 545 


$.4225-B—Arrest by oral declagation and 
not by touch, whethee legal—Crinfinal Procedure 

Code (Act V of 1898), s. 46 (1). . 

There can be no arrest within the meaning ‘of 
s. 46 (1) of tke Criminal Procedure Code unless the 
person to be arrested is actually touched by the 
process-server. An arrest by mere oraè declaration 
is not legal and there can be no conviction under 
s. 225-B, Indian Penal Code, of a person whois sè 
arrested. N HARMOHANLAL v, EMPEROR, 30 Or. L, J. 
128; 11 N. L. J. 259 288 





eo 
8. 225-B—Criminal Procedure Code (Act e 


V of 1898), $. 100—Search for person illegally de- 
tained—Warrant for search at particular place— 
Person arrested at different place—Legality of 
search and detention—Rescue from custody—Off ence, 


“ A Magistrate can issue a search warrant under 
s.100, Criminal Procedure Code, acting solely upon 
the petition of the complainant. It isnot necessary 
before issuing the warrant that he should try out a 
case whether the application was bona fide or not. 

It is not illegal for a Magistrate to issue a 
warrant under s. 100, Criminal Procedure Code, 
without confining it to any particular place, 

But an officer to whom a warrant for searching a 
person at a particular place is directed has no 
power to makea search outside that place and take 


“the person into custody from a different place. Pat 


Ouepa Manton v. EMPEROR, A. I. R. 1928 Pat. 550; 30 
Or L. J. 175 578 


——— ss. 299, 300— Murder and culpable homicide 
not amounting to murder, distinction between—In- 
juries on legs resulting in death—Offence. 

Where a man was beat to such an extent that 
one of his thighs was a mass of bruises, both his 
legs were fractured below the knee and vagious 
other minor injuries were inflicted on the legs and 
on the trunk : 

Held, that the offenders must be held to have 
known that their act was likely to cause death and 
that the pffence fell within the purview of cl. (3) 
of s, 299, Penal Code, and was punishable under 
s. 304, Part Il of the said Code. 

Generally speaking, it may be said that if 
the act dong will in all teasonable probability 
result in death, the offence is murder, whereas if it 
is only likely to cause death the offence is within 
s. 299, Penal Oode. L INDER SINGH v, EMPEROR, 30° 
Or, L.J. 141; A. I. R 1929 Lah. 157 333 


s. 300, Excep, IV—Murder and culpable 
homicide not amounting to murder—Sudden fight— 


Accused taking undue advantage and acting brutally e 


» —Offence. 

Where during the course of a sudden fight upon 
a sudden quarrele the accused struck a terribly 
violent blow with a lathieupon another who had not 
inflicted any injuries worth the name on the accused 
and who had not the worst of the encounter and the 
datter died on account of the blow : 

Held, that the act of the accused was not covered 

° 
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and actedin a brutal and cruel manner and that S.497—Criminal ProcedureeCode (Act V 


the accused was, therefore, guilty of murder. © 
AMARNATH SINGH v. HMPEROR, 5 O. W.N. 391; A. IR. 
1928 Oudh 282; 30 Or. L. J. 173 481 


S, 302—Murder—Minority of accused— 

Sentences e ° 

„A pefson who has not redched the legal age of 
discretion should not be made to pay the death 
penalty when the law allows an altergative punish- 
ment. L THAKURA SINGH v, Emprror, 10 Lah. L. J. 
463; 30 Cr. I. J. 65: A.I. R. 1929 Lah. 64 177% 
-———— 55, 325, 326. See Pena Cope, 1860, s. 34 
e 45 
~———— S, 326. See PENAL Cops, 1860, s. 34 676 
tan S. 366. See ORIMINAL Procepure Oopx, 

1898, s. 117 6 ; 617 
° 


~ 8. 366-~Kidnapping—Honest belief that 
» girl was over sixteen years—Previous illicit in- 
tercourse—Consent of girl—Offence. 

Honest belief on the part of the accused that the 
woman was over 16 years of age is no defence toa 
charge under s. 366, Penal Code. E 

If the intention to kidnap a girl in order to 
seduce her to illicit intercourse is present, the fact 
that the accused had illicit intercourse with the girl 
before she was kidnapped is wholly immaterial, 

No question ofconsent arises with regard to the 
offence under s. 366 of the. Penal Code. A Pres 
pe v, EMPEROR, A. I. R.1929 All. 82; 30 Cr 

5 


-== 5, 376. See CRIMINAL PROCEDURE CODE, 
1898, s. 177 - 617 


-~ S. 408—Criminal Procedure Code (Act V of 
1898), ss. 222 (2), 587—Misappropriation of moneys 
by clerk—Charge for specific sum and on general 
balance of account distinguished. 

The accused was a pay clerk in an office and his 
duties were to receive cheques from his masters to 
cash them, keep the proceeds with him and to pay 
certain bills. On 30th April, 1927, the accused had 
a sum of Rs. 1,94,933-5-3 in his hands. Before 
July 6, 1928, the accused paid of bills amounting to 
Rs. 1,75,281-10-0, leaving a balance of Rs.19,651-11-3, 
which he misappropriated. The accused was charg- 
ed with criminal breach of trust in respect of this 
amount: é 

Held, (1) that the charge was of a specific nature 
in respect ofa specific sum satisfying the require- 
ments of s. 222, sub-s, (2), Oriminal Procedure Oode, 
and was not bad; s . 

(2) that the accused was guilty of criminal breach 
of trust. 

“ © Where a clerk or servant entrusted as such by 
his master with a certain sum of money to-be 
applied in a particular manner misappropriates such 
moneys, his misappropriation and failure to apply 
them as directed would amount to criminal breach 
of trust. B VINAYAK LAKSHMAN BHAT KHANDE v. Ea- 
PEROR, 30 Bom. L. R. 1530; A. I. R. 1928 Bom. 557; 30 
Cr, L. J. 185; 53B. 119 612 


——— sS. 467, 109—Agcused not executing docu- 
ment but instrumental in its execution—Offemce. 
A person who is instrumental in getting a false 

document dishonestly or fraudulently made but who 

does not make, sign or execute it cannot be convicted 
for the offence of forgery but is guilty of sbetment 

$ e 


of 1898), ss. 182, 408, 581—Adultery wheter con- , 

tinuing offenct—Acquistal by Court? without local 

jurisdiction-~—Subsequent trial by competent Court, 

legality of —Jurisdiction’, meaning of. . 

Ifa person hfs several adulterous sexual inter- 
courses with a woman, the offence cgmmitted is not 
a continuing offence within s.182, Criminal Proce- . 
dure Code, sut each act of sexual intercourse amounts 
to an offence of adultery. $ 

Previous acquittal of an offence by a Court having - 
no local jurisdiction to try the offengé is not a bar under 

*s. 403, Oriminal Protedure Code, to the trial of the 
accused by a competent Court. 

The word ‘jurisdiction’ under s.403 (4), Criminal 
Procedure Code, refers not only to the character dhd 
status of the tribunal but also includes local juris- 
diction as laid down in ss. 177 to 184 and 188, Crimi- 
nal Procedure Code. B In re SHANKER TULSHIRAM 
Nave, 30 Bom. L. R. 1435; A, I. R. 1928 Bom. 530; 30 
Cr. L. J. 54; 53 B. 69 70 


——s. 499, Exception 9--Oral defamation— 
Proof of exact words used, necessity of—<Admis- 
sions of accused, whether can betaken into account 
—Criminal Procedure Code (Act V of 1898), s. 842 
—Examination of accused, proper use of—Belief in 

- good faith that accused is acting to protect himself, 
whether good defence. 

The accused's son married a European lady and 
the accused bona fide believing that the lady was 
likely to murder his son approached an officer in 
charge of the institution in which his son was 
serving and the District Magistrate and in their 
presence made certain statements to the effect (1) 
that the lady was likely to murder his son and @) 
that the lady was a woman of immoral character an 
‘man-mad’. The lady filed a complaint against®*the 
accused for defamation and the accused yas charged 
in respect of these statements : . 

Heid, (1) that the accused having bona fide 
believed that his son’slife was in danger at the 
hands of his wife, he must be held to have acted tn 
the protection of his sen's interest Jn approaching the 
authorities and was not guilty of defamation in 
respect of the first statement ; ; 

(2) that the accused was not justified in making 
any imputation against the moral character of the 
complainant and was not entitled to claim the 
benefit of Exception 9 of s. 499, Penal Code, in 
respect of the second statement. 

Exception 9 to s. 499, ePenal Code, can only 
mean that a person who makes an imputation in 
good faith and makes that imputation forthe pro-’ 
tection of the interest of himself or any other person .- 
is outside the operation of s. 499. The Exception 
cannot be read as meaning ghat if the person mak- 
ing the imputation believes in good faith that he. 
has been ‘acting for the protection of the interest of 
himself or any other perso? he is not liable. | 

It will bea question of law, and not of fact for 
decision, ina particular case, by the “Court, whe- 
‘ther the man making the imputation in good faith 
was or was not acting for the protection of the 
interest of himself or any other person. 4 

Per Mukerji, J.—When the question arises as to 
whetlter the words used were intended to harm or’ 
had the effect of harming, the refutation, the Court. 
mus’ be put in possession not only of the words 
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used, but also of the context in which they Were 
used, in order to find the intention and the effect 
of. the words. The Court cannot accept instead of 
the words®and the context the impression of the 
worgs used and of the general conversation left on 
the minds $£ witnesses. e s 

< When the previous statement of a party is put 
into» evidence against kim in a civil or criminal 
trial, the whole of it must be tendered in evidence 
including (he portion which goes in his favour, 
though the Court is not precluded from finding on 
the basis oféhe evidence on the recdrd how far the 
statement is correct and how far it is untrue. 

Tf there be, no sufficient evidence for the cong 
viction, or, if from the vagueness of the prosepu- 
tion evidence, the Court isnot prepared to act on 
it, it should not be open to the Court to supplement 
the prosecution evidence by selecting, out of the 

® statement of the accused person, passages, which 
might corroborate the presecution evidence and to 
reject those passages, which go to exonerate tho 
accused person. $ 

But, if, on the whole of the statement of the 
accused person, taken together, his guilt is es- 
tablished, and his plea, say, of acting in self-defence 
or of the case falling within any of the general or 
special exceptions are not made out on the facts 
admitted, there cannot be any bar toa conviction, 
‘simply because the prosecution evidence, by itself, 
would not have secured a conviction. 

Per King, J—It is unnecessary to prove the exact 
words used by the accused for the purpose of 
supporting a conviction for oral defamation. It is 
sufficient to, prove the purport or substance of the 
defamatory imputations. 

If the prosecution evidence has to be discarded 
as not making out even a prima facie case the 
accused cannot be rightly convicted merely on his 
own admissions. 

e No general rule can be laid down regarding the 
use which is to be made of the statement of an 
accused *person in Court. Due consideration must 
of course be given to every part of the statement 
but the Court must exercise its judgment and 
» common sense in accepting or rejecting any part 
of the statement as true o,untrue. A Buona NATH 
v. EMPEROR, A. I? R. 1929 All. 1; 30 Or. L. J. 104; 11 A. 
J, Cr. R. 49; 26 A. L, J. 1334 213 
— 8. 500. See PRINTING PRESSES AND News- 
PAPERS ACT, 1867, 8. 7 742 


s. 500—Prosecution for defamation—Denial 
of statement—Right to adduce evidence to prove 
statement is true, 

In a prosecution got defamation the accused is en- 
titled to call evidence to prove that the allegations are 
true, even théugh he has denied making such allega- 
tions. R ABDUL Aziz’. BazAL RAHMAN, A. 1. R. 1928 
Rang. 167; 30 Cr. L.J.239 è 816 


Perpetuities. See MORTGAGE 106 
Power of Gouri to take notice of subsequent events. 
See LANDLORD AND TENT 585 





Practices-Altering judgment after delivery making 
material additions without notice to parties, legality 
~. tof. 
No Court is justified, subsequent to delivesy of 
judgricnt ina case,in adding a note to the judg- 
ment, wethout the knowledge of parties as segards 


an important question which has to *be dectded in *which would vitiate the trial but 
the presence ofthe paftigs and after taking, such ` 
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evidence as they may aie ae M OHAvADI Kootna- 
ONE 


NAINAR PILLAI v, Mapapra p (1928) M.°W. N. 839; 

A. I. R. 1929 Mad. 49 60 

— — Non-appearance of defendant, 
amounts to admission of claim. 

The absence* of a defendant in a case is not tanta- 
mount to an admission on his part of the plaintiff's 
claim. A ABID HUSAIN v. GANGA Sany, 26 A. L. J. 
435; A. I. R. 1928 All, 353 . ` 441 


Plaini—Impleading defendants against whom. 
no cause of action is alleged in order to compel them 
to asserte their rights—Abuse of process—Duty of 
Court to reject or return plaint —Service of summons 
—Duty of proforma defendant—Defendant setting 
up hostile titleand pleading absence of cause, of 
action in plaint—Inconsistent pleas—Specific Relief 
Act (I of 1877), s. 42, scope of. $ 
If a Court finds thatthe plaintif has impleaded a 

large number of defendants as pro forma defendanta 
against whom no real case is made out in the plaint, 
it must before issuing summonses upon the defefid- 
ants examine the plaint under O. VII, Civil Proce- 
dure Oodeand should reject the plaint or return it 
for amendment so as to disclose some cause of action 
against the defendants. 

It is an abuse of the process of the Oourt to allow 
a plaintiff toimplead as defendants in a case persons 
against whom no cause of actionis alleged so as to 
compel all persons who had any mindto disclose or 
assert any adverse claim to come in and makca 
claim or ever after hold their peace. 

If a summons is issued to a pro forma defendant in, 
such a case the first thing which the pro forma de~ 
fendant should dois to apply at once to have the 
plaint amended or to have his name struck out, 

But ifa pro forma defendant whois served with 
summons insucha case appears in and laysany 
claim adverse to the plaintiff, he cannot at the same 
time contend that the plaint should be dismissad as 
it does not disclose any cause of action against him. 

A declaratory suit cannot be maintained against a 
person who has made no specific claim hostile to tha 
plaintiff's interest and who hasin ne way asserted, ° 
or formulated any claim of a hostile character, 

‘Pro forma’ defendant is notaterm which*should 
ever appear in the cause title of any suit or proceed- 
ing. C WADHU KATHALIA v. DHIRENDRA Natu Roy, 58 
O. 590; A, I. R. 1928 Gal. 425 4 
—— Written arguments from Counsel—Right 

of ascused's Counsel to be heard last—Omission ta 

hear—Mere irregularity. 

In matters where Counsel on behalf of the aceused 
is entitled to be heard, he eis ontitled generally te 
be heard byean oral address and not by a writtef 
speech. To require Oounsel to write out hig 
address and hand itin lieu of his oral address. ig 
a procedure which cannot, except on special grounds 
bb justified. 

But requiring a Counsel to write out his addresg 
constitutes not an illegality but only an irregularity 
which might be waived, e 

Where Counsel on behalf of his client has the 
right of being last heard in the matter, Counsel 
is entitled to an ppportunity to be so heard. 

But omission to giye an opportunity to tha 
aceused’s Counsel who hag submitted notes of 
arguments in writing, to reply to the written 
arguments of the prosecution is not an illegality 

only an irregularity 
Criminal Procedurg 
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Code, would apply. B VINAYAK Laxsuaan Buat 
Kanne v. EMPEROR, 30 Bem. L. R.e1530; A. I. R, 1928. 
Bom. 557; 30 Or. L. J. 185; 53 B. 119 612 


» 2 

Pre-emption Right of pre-emptor to adduce evi- 
dence to prove real nature of transaction—Device 
and disguise, distinction between —Device, whether 
permissible, - 


A pre-empipr whe is not a party*to the deed of 
transfer is not edebarred from adducing evidence to 
æ show the intention of the parties or the real nature 
of the transaction. ue 

Pre-emption is a weak right and under the 
Muhammadan Law devices are permissible for the 
purpose of defeating pre-emption, but there is a 
marke distinction between a device and a disguise. 
A devicais permitted butit does not mean that a 
disguise cannot be exposed. O MOHAMMAD ISHAQ v. 
Fauim-un-Nissa, 5 O. W. N. 825; A. I, R. 1928 Oudh 
419 263 


e 
Preference. See Provinotat Insotvency Acr, 1920, 
ss. 53, 54 148 


Presidency Towns Insolvency Act (H! of 1909), 
s, 18—Power of Iligh Court to stay insolvency 
proceedings in District Courts. 

‘Under 8.18 of the Presidency Towns Insolvency 
Act a Judge of the High Oourt sitting in insolvency 
has no power to stay proceedings pending in re- 
spect of the same debtor ina Distriet Court under 
the Provincial Insolvency Act. C SARAT CHANDRA 
Parv. Bartow & Co., 48 O. L. J. 298; A. I. R. 1928 Cal. 
782; 33 C. W. N. 15 860 


ss. 27, 36,103, 104—Amendment by Act 
IX of 1926, whether retrospective—Proceedings under 
‘s. 108—-Hvidence of previous depositions under ss. 
.27 and 86 —Imposition of fine. 


“The record of an insolvent’s deposition under 
B. 27 of the Presidency Towns Insolvency Act can be 
admitted in evidence in a subsequent criminal pro- 
ceeding against the insolvent under s. 103 of the 
“said Act, but the record of a deposition under s, 36 of 
the Act canmot be admitted in evidence. 

An insolvent who has been convicted under s. 103 
of the Presidency Towns Insolvency Act cannot be 
fined as there is no provision inthe said section for 
the imposition ef any fine. 

The amendment introduced to the Presidency 
Towns Insolvency Act of 1909 by Act IX of 2926 is 
yeally an amendment affecting procedure and con- 
sequently, a complaint made after the passing of the 
said amendment though apon an application made 
before it, is governed by the section as amended in 
1926 and not as it stood before the amendment. GC 
Marr Lav Biswas v. EMPEROR, 48 O. L. J, 534; 32 0, 
W. N. 1140; A. I R. 1929 Gal. 80; 30 Cr. L. J. 241, 


851 


ss. 34 (1) B,103—Arrest of debtor in ez- 
e ecution proceedings after adjudication, legality of. 
It is improper to send a man to Jail for non- 
payment of debts at the instance of one of his 
creditors where his assets have been impounded by 
the Insolvency Court on behalf of all his creditors and 
a. Court before which an application is made fer 
arrest of an insolvent would be exercising its dis- 
oretion properly in leaving the matter to the Insol- 
vency Court. G NAGOREMULL Moni v, LAOEMI NARAIN 
Goer, 48 C. L, J. 538; A. I. R.1929 Cal.144 854 

D e 








Printing Presses and Newspapers Act xxv of 
186%), S. 7—Penal Code (Act XLV of 1860),*s. 
500—Defamatory article in newspdper—Liability 
of declared printer—Bona fide absence, effegt of. 

A declared printer of a newspaper is net liable’ 
foe seditious or defamatory articles published in the 
newspaper without his knowledge during his soya fide 
absence, s 

When the declared printerof a newspaper pleads 
absence in good faith? he should ordinarily prove 
who was the printer of the newspaper in his absence. 
A EMAEROR v, MUSNAMSMAD Siras, L. R, 9 A. 61 Or; 26 
A. L. J. 746; A. Ie R. 1928 All, 400; 9 A I. Or. R. 
533; 50 A. 806; 30 Or. L. J. 201 "742 


Pro forma defendant. See PRACTICE+ 247 


Prothissory note— Note executed for money advanc- 
ed for future supply of goods, whether negotiable 
instrument. s ‘ 

A promissory note executed for a sum of money 
advanced for the supply of goods and which is 
controlled by an agreement that it is to be satisfied 
by the supply of such goods is not a negotiable 
instrument. Pat Gopinpyzz Mapuawsze v. C. J. 
SMITH, A. I R. 1928 Pat. 568 698 


Provident Funds Act (IX of 1897), ss. 3, 5— 
Calcutta Municipal Act (111 of 1923), s. 588—Suit 
for recovery of depositin Provident Fund—Limita- 
tion—Provident Funds Act, s. 5, applicability of— 
Calcutta Corporation Provident Fund Rules, r. 19— 
Provision that deposit shall be paid to representatives 
of depositor—uuty of Corporation to ascertain true 
representative—Payment to stranger—Liability to 
refund. 


A suit against the Corporation of Caleutta for a 
sum of money which the plaintiff says they owe him 
is not a suit falling within the purview of s. 538 of 
the Calcutta Municipal Act, 1923, andis not, there- 
fore, governed by the special rule of limitation pre- 
scribed in the said section, 

The provision in cl. (a) of s. 3 ofthe Provident 
Funds Act that in any case not provided fer by 
cl. (a) the manager may pay the money to any person 
entitled to receive i? isa provision intended not to 
defeat the Rules of the Fund ; but to take effect only 
in those cases where the Rules of the, Fund do not 
tell the manager what person is the proper person 
to be paid. 

Though a Cerporation are entitled to make a simple 
provision that on the death of a depositor in a 
Provident Fund the money should be paid to his 
eldest son or to his youngest sog or any other pro- 
vision they like, where the Corporation have chosen 
tomake a provision that itis to bg paid to the man’s 
representatives, executors or administrators, it is the 
duty of the Corporation to ascertain who it is that 
complies with that descriptign. {t is not open to them 
under such arule, merely, because the representative 
happens to bea minor, to claim that they may pay 
the sum to anybody whom they think to be the 
proper person to receive the money on behalfof the 
minor. e . 

. A suit against a Corporation for the, recovery 
ofa sum of money standing to the credit of a 
depositdr in a Provident Fund is not a suit ‘in 
respect of anything done orin good faith intended ` 
to be Gone in pursuance of the provisions of, this 
Act’ within the meaning of s. 5 of the Provident Funds 


Act. C Corrorgrion or OALCUTA v, Asoxy KUMAR 

Dz, 550. 1231; 32 O. W. N. 515; A. 1. R. 1928 Cal. 

748 > i s ., 166, 
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Provindial Insolvency Act (V of 1920), ss. 4, 53 
—Transfer by insolvent more than two years before 
adjudication—Power of. Insolvency .Court to annul 

* such trafisfer, 7 
Held, by the Full Bench (Sen, J., dissenting» 

~~An Insqlveney Oouri can trg a question of title 

raised 6n the basis of a transfer which took place 


“more than two years prior to the adjudication, not- 


withstanding the provisions ofes. 53 of the Provincial 
Insolvency Act. 

Under # 4, Provincial Insolvency Act, power is 
given to the Insolvency Court to dacide not only all 
questions of title or priority, but also of any nature 
whatsoever, whether they involve matters of law or 
fact, which may arise ih any case of insolvency 
coming within the cognizance of the Court or which 
the Oourt may deem it expedient or necessary to 
decide for the purpose of doing complete justice. 

Per Sen, J.2-An Insolvency Court cannot try a 
question of title relating to a transfer which has taken 
place more than two years before the order of ad- 
judication, having regard to the provisiens of s. 53 of 
the Insolvency Act. Where the transfer was intended 
not to be operative from the beginning and the insolvent 
had remained ın possession of the property,the Receiver 
may apply for its annulment. But where the trans- 
fer was executed by a proper instrument and duly 
régistered and was intended to put the property 


. beyond the reach of the creditors and a third party 


~ 
or 


is claiming under the transfer, such a transaction 
cannot be treated as a mere paper transaction. In 
the latter case s. 53 of the Insolvency Act will apply. 
A ANWAR Kuan v, MOHAMMAD Kuan, A. I. R. 1929 All. 
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$S, 4, 53, 54—Claim by creditor that he is 
secured creditor —Power of Court to require proof — 

Proper procedure—Order calling for proof—Appeal. 

Where a creditor of an insolvent claims that he is 
a secured creditor, the Insolvency Court has juris- 
diction to require proof that he is a secured credi- 
tor without starting an enquiry under s. 53 or 
s. 54 ofthe Provincial Insolvency Act. 

Where such a claim is made by a creditor it is not 
necessary that the Receiver sould file a regular 
petition in the nature of a plaint so as to enable 
the creditor tg putin a written statement in reply. 
All that is necessary is that an enquiry should be 
directed to the determination of the question whe- 
ther heis a secured creditor or not. 

° Per Suhrawardy, J.—An order of an Insolvency 
Court directing a creditor who claims to be a 
secured creditor to prove his claim and restraining 
him from selling the secured properties in the mean- 
while is not appealable. C Laxur INDUSTRIAIL BANK 
Lrp. v. DINESH OHANDRA Roy CuoupnuRy, 55 O. 1053; 


32 0. W. N. 427; I. L. T. 40 Gal. 83; A. I. R. 1928 
Oal. 609 = 105 
~~ 585, 10, 25, 53—Application for insolvency 


—Proof of inability to pay debts—Order of adju- 
dication—Fraudulent nature of transfers, proper 
stage for enquiring indo. . 
At the initial stage of an application for insolvency 
the enquiry should be confined merely tothe ques- 
tion whether the insolvent is unable ^o pay his 
debts. This could very well be ascertained by find- 
ing out what are the assets of the insolvens and 
whatere his debts. Ifthe debts entered in the, list 
attached are not bogus debts and if it is fownd that 
the property which the insolvent is “possessed of is 
not énough to pay his @ekts, he would be entitled to 
present the ¢pplication for insélvency under s. 10 
e 
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Provinoial Insolvency Act—1920—contg. 
and the Court will ke bound ¢o adjydicate him as 


insolvent under s. 25 of the Provincial Insolvency Act. » 


If it is brought to the notice of the Gourt that the 


insolvent has transferred some property with the e 


intention of*defeating the creditors, the Court can 
direct the Receiver to take possession of such pro- 
perty and declare the transfer to bẹ bad and not 
binding on the trgditors under ês. 53 pf the said 
Act. This would be a matter relevant to the pro- 


ceedings taken after the insolvent has been adfudged = 


as such gnd not at the initial stage. 

The intention of the Legislature in adding the words 
“unless he is unable to pay his debts" in s.10 of 
the Provincial Insolvency Act, is that if a Court 
finds that a debtor has failed to establish* this 
preliminary condition he cannot be held to, be an 
insolvent and, therefore, is not entitled to be ad- 
judged as such. In arriving %t a conclusion re~ 
garding this matter it would not be relevant to 
consider whether a particular transfer made byetho 
insolvent was bona fide or otherwise. This must be 
reserved for a subsequent stage to be dealt with 
under s. 53 of the said Act. O Rasut Baxnsu v. 
GuLAB Rat, 5 O. W.N. 776 20 


-——— $. 24—Debdtor's petition for adjudication— 
“Unable to pay debts”, meaning of—Acts of insol- 
vency, commission of, by insolvent whether relevant 
in deciding ability to pay debts. 

When a debtor files an application to be adjudicat- 
ed an insolvent, under s. 24 ofthe Provincial Insol- 
vency Act he has to show that he is unable to pay 
his debts. But the proof that heis required to ad- 
duce is only a prima facie proof. 

The mere fact that the debtor has large properties 
the value of which exceedshis debts is no ground 
for holding that he is able to pay his debts. 

A statement by the debtor that he isunable to pay 
his debts must be accepted as true unless the Court 
has reason to think that all his debts are fictitious 
debts and that he is making the application with an 
ulterior motive, 


In holding an enquiry under s. 24 of the Act, a Court ° 


is not entitled to consider whether the debtor has 
committed acts which would make him liable’ under 
the penal provisions of the Insolvency Act. 

Any wot which offends against the provisions of the 
Insolvency Law should be considered only when the 
debtor comes upfor his dischargeand if he is guilty 
of any efience mentioned in the Act he should be pro- 
ceeded against according tolaw. M PERIANAMBI Sri- 
BANGACHARIAR V. NARASIMHA IYER, A. I. R, 1928 Mad. 
1193; 29 L. W. 750 6 29 
——— s.°25. See PROVINCIAL INSOLVENOY Act, 

1920, s. 10 0 


———~ 55, 27 (2), 37, 43—Adjudication—-Time 
+ fixed for application for discharge—Power of Court 
to extend time. 
An Insolvency Court has power under s. 27 (2) of 
the Provincial Insolvency Act to extend the time 
for making an application for discharge even after 


ə the expiry of the period fixed by the Court for 


making such an application. N GANPAT v. HARIGIR, 
A.i. R. 1929 Nag. 11 357 


~—e—~—- S. 28—Suit against insolvent commenced 
without leave—Adjudication annulled subsequently 
--Suit, whether unsustainable, 
The leave of the Insolvency Court under s. 28, 
Provincigl Insolvency Act, isa mandatory condition 
precedent to the, commendement of a sult; and the 
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Provingjal Insolvency Act—1920—contd. - 


š i 
absence of such leav@ is a bay to the maintainabit- 
ity ofthe suit notwithstanding that the original ad- 
Judication hastitself been subsequently annulled. 

`” The annulment of adjudication of igsolvency does 
mot ipso facto in all cases putan end tothe insolv- 
ncy proceedings. M PONNUSAMI CHETTIAR v. KALIA- 
PERUMAL NAIONER, 4. I. R. 1929 Mad. 480 550 


e 
8.°28, sub-s, (6)—Insotvency of judgment- 
debtor, whether extends period of limitation for 
execution of decree. 


. The fact that a debtor has been adjudged an 

insolvent does wot prevent a secured creditor who 

has ,obtained a decree against him from executing 

‘the decree, and will not, therefore, extend the 

period, of limitation for execution of the decree 

against the insolvent. O Ram KUAR v. Ram PRASAD 
Hesa, 5 O, W. N.°1134;12 R. D. 768; A. I. R. 1929 
udh 71 x 86 
. 


————- $S. 37, 43. See PROVINCIAL Insonvency Act, 
1920, s. 27 (2) 357 


s. 51 (1)—Aitachment of money in custody 
of Court—Adjudication of debtor as insolvent— 
Rights of attaching creditor and Receiver—Civil 
Procedure Code (Act V of 1908), O. XXI, r. 82. 


Where money in the hands of the Court is 
attached under O. XXI, r. 52, Civil Procedure Code, 
in execution of a decree, there is a realisation of 
“assets within the meaning of s. 51 (1) of the 
Provincial Insolvency Act, only when so much of 
the money standing to the credit of the judgment- 
debtor as is necessary to satisfy the attaching eredi- 
tor is ordered to be transferred to the credit of the 
first attaching creditor’s suit. 


Where a judgment-creditor attached money in the 
hands of the Court, belonging to his debtor, but 
before an order transferring such money to the 
credit of his suit was made, another creditor applied 
to have the debtor declared an insolvent and a 
Receiver was appointed : 

Held, that the attaching creditor was not entitled 
to prifrity as against the Receiver in insolvency. $ 
BALOHANÐ DEVMAL v. Texcaanp THARUMAL, A, I R 











- 1928 Sind 165 e 319 
———— S, 53. See PROVINCIAL Insonvency ACT, 
1920, s. 4 105, 819 
———— S: 53, See ProvincraL Insonvefcy, Act, 
1920, s. 10 20 
ss. 53,54. See TRANSFER or Property Act, 

e 1882, 5.53 s 129 


e 
~——-— SS. 53, 54—Fraudulent preference, what 
- + gonstitutes—Transfer to one creditor under threat 
of criminal proceedings, validity ef—Voluntary’, 
meaning of —Transfer of whole property on brink 
of insoluency—Purchuser acting „in good faith— 
Validity of transfer. 


The word ‘preference’ in s.53 ofthe Provincial 
Insolvency Act imports and involves freedom of 
‘choice, and no transfer which is not voluntary in 
the sense that itis a free act of the insolvent, is a 
preference which can be ‘deemed to be fraudulent 
and void as against the Receiver, e 

Where the proper inference to draw from the 
facts is that in making the transfer to his credit- 
or, the debtor was only doing what he felt bound 
or compelled to do and where it must hawe appear- 
ed to him that the altesnative to. handing over was 
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s 

a prosecution for criminal, breach of trust, the case 
is not oné of fraudulent preference within the Statute. 
e The word ‘voluntary’ in. s. 53 of the Provincial 
Insolvency Act meags gratuitous and without gon- 
sideration. Itdoes not mean*freely or uninfluenced 
by pressure. + 

A transfer by a debtor cannot be set aside under 
s. 53, Provincial Insolvency Act, where the purchaser 
has given good consideration. and actad in good 
faith even though the transfer was made on the brink 
of insolvency and comprised allthe pi®perty of the 
debtor. B SaoLAPUR 8. & W. Co., Lrp. v. PANDHARI- 
Rara Marranp SuLAKAR, 30' Bom. L. R..893; I. L. T. 


40 Bom. 101; A. L R. 1988 Bom. 3416 148 
————— S. 54, See Provincran INsSOLYENOY ACT, 
1920, 5. 4 . 105 


. ‘ 
—— 5, 54-—Fraudulent preference—Burden of 
proof—‘Creditor’, meaning of. . 


In cases under s. 54 of the Provincial Insolvency 
Act the onus of proving that the transfer was made 
with a view to giving preference lies upon those who 
impugn the transaction. 

The word ‘creditor’ in the said section means any 
person who atthe dateof payment or transfer is èn- 
titled, if bankruptey supervenes, to prove in the 
bankruptcy and share in the distribution of the bank- 
rupt’s estate. R Ma KHIN Pu. OFFIOIAL REOEIVER, 
MANDLAY, A. I. R. 1928 Rang. 166 s . 813 


Provincial Smal! Cause Courts Act (IX of 1887), 
Sch. Il, Art. 13—Suit for share of offerings at 
temple—Jurisdiction of Small Cause Court. 

A suit for the recovery of a share of the offer- 
ings made at a temple does not fall within the 
purview of Art. 13 of Sch. IL of the Provincial 
Small Oause Courts Act and is not barred from 
the cognizance ofa Court of Small Causes. — 

The said Article relates to claims made against the 
person who is primarily liable to pay the césses or 
dues. A SHIB Cyeran v, Ram Sanat. 750 


or Art. 15—Suit for refund of monep 
under contract, whether suit for specific perform- 
ance—Jurisdiction of Small Cause Court. 


A suit for refund of money under an agreement 
to refund the same on certain conditions, is a sult 
for specific performance of a contract and is not 
cognizable by a Small Cause Court. y 

But a suit for recovery of money paid by the 
plaintiff to the defendant umder a contract, on the 
ground that the defendant has subsequently failed 
to perform his part of the contract ard the plaintiff 
has consequently canceW¥ed “it under s. 39 of the 
Contract Act, is a suit-cognizable by a Small Cause 
Court. A BABU Racuunars Das v. Guinean, A.L R. 
1929 All, 62 ° 747 


a Arts. 34% (ii), 43 (a)—Suit for 
damages against bailee for failure to return articles 
. daijed—eJurisdiction of Civil Court. ° 


A suit for damages againsta bailee who failee to 
retfirn the articles bailed is cognisable by a Small 
Cause Court where the allegations in the pint do 
not irĝply tha commission of any criminal breach of, 
trust or misappropriation by the bailee. O Rim Har 


SHUKUL v. RAM Ratan, 5¢eC, W. N. 1133; A. IL R, 1929: 
Oudh 90 re : 796 
. e e 
e e 
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“ puwAB, Courts Act (IX of 1922), 6, 41 (3)— Rallways Act—eonald, . 
“Certificate of custom, necessary contents of. . . ; ieee 
Omission to stat¢ in the certificate that tle evie and then proceed to recover it as if it werea fine, R 
dence. regarding the customy in question is so Ma Karay Ma v. Emreror, 6 "R. 619; A. L R. to29 
conflicting or uncertain that ‘there are such Sub- Rang. 11; 30 Or. L. J. 5? + . 78 


e Stantial,doubta regarding its’ validity or existence 
as to justify the appeal, isefatal to the validity ofa 
certificate granted under s. 41 (3) of the Punjab 
Courts Act. L GURDAS v. HARI 544 


Punjab Government Tenants Act (Ill of 1893), 
S. 8—Transfér subject to sanction ofe Financial 
Commissioner gegality of. z 
Where the parties to a transfer of land 
knew that the previous consent of the Financial Com- 
missioner was ne®essary for the transfer and on the 
day of the transfer‘made an apptication for consent. 
to the Financial Commissioner, and sanction was sub- 
sequently obtained: . 

Geld, that the transfer wae not invalid for 
want of previous consent inasmuch as the transfer 
could only be regarded asa provisional one and the 
transaction became a complete transfer gnly when 
sanction was obtained. L KISHEN CHAND v. NARANJAN 
Das, A. I. R. 1928 Lah. 967; 10 Lah. 389 298 


Railways Act (IX of 1890), s$. 72—Risk Note A— 
—‘Loss arising from the same’, meaning of—Short- 
agé in weight—Liability of Company. 

The expression ‘loss arising from the same’ in the 
saving clause to Risk Note Form A means ‘loss 
arising from the condition in which goods are 
delivered, and shortage in weight being a condition 
in which goods are.delivered is covered by the 
said clause. A Banst RAM v. B. N. W. RAILWAY 
Company, A. I. R. 1929 All. 124 752 


Ss. 75—Risk Note H—Seal of wagon broken 
while wagon is in Railway premises and heavy 
things removed—No evidence of negligence—Infer- 
ence of misconduct. 

Where a wagon containing bales weighing about 
44 maunds was kept standing during the night on 
the prenite ofa Railway Company, which were 
adequately lighted and guarded by an adequate 
supply of watchmen and the nex§ morning it was 
fpund that the seals of the wagon had been tampered 
with and that the bales in dispute were short: 

Held, that it “vas a legitimate inference to be 
drawn from the disappearance of these heavy articles 
that the operation must have been done either by 
the Railway servants themselves or by trespassers 
with the connivance, if not the assistance, of the 
Railway servants, and that whichever it was, there 
was a clear case of misconduct of the Railway 
Administration's servants within the meaning cf 
Risk Note Form H. e * 

* The less the evidence of negligence on the part 
of the Railway servantg, the stronger is the inference 
of misconduct against the Railway Administration. A 
Kuarratt LAL-BABOO Lan v. 8. B. & O. I. RAILWAY, 
26 A. L. J. 446; AȚI. R? 1921 All. 230 743 
-———— 88. 77, 140. See Orvin Procepure CODE, 

1908, s, 26 


$.J13—Application for recovery of fare and 

excess charge, nature of—Power of Magistrate to 
.wmapose fine or imprisonment. . 4 
On an application under s. 113, sub-s. (4) of the 
Railways Act, the Magistrate has no power toefine 

_ the resppndent or to order a sentence of imprispn- 
. ment*in default of spch fine, All that the Magis- 
`g trate can do isto direct.the respondent to pay the 
‘fare and excess charge referred to in s. (3) of e. 113 





Record of Rights, value of. .. 

An entry in thg Record of Rights would not, by 
itself, vest the property in respect of which it is 
made in any person inasmuch as proceedings for 
mutation of names gre not judicial procgedings in 
which the title to, “and the proprietary rights in, 
immoveable property are determined but gre more 
in the nature of fiscal inquiries. B DHONDI KHANDU 
CHOUDHARI v.eAPPA RAGHUJI OHOUDHARI, 30 Bom. I. 
GR. 720; A. I. R.1928 Bom, 269 §23 


Registration Act (XVI of 1908), s. 17—Lease for 
indefinite period—Registration, necessity of. Se 
LANDLORD AND TENANT 544 

5. 17 (2)—Reference to arbitration—Pazties 
themselves settling their disputes—Ieed of settlement, 

whether award or deed of partition—Registration. e 

The members ofa joint famile appointed certain 
arbitrators to effect a partition of their family pro? 
perties. About a year afterwards the parties mutually 
settled their disputes and a deed was drawn up 
relating to partition. The deed did not contain any 
reference to the arbitration and it did not purport 
to record the settlement as an award though the 
arbitrators signed the deed as witnesses : 

Held, that the deed was notan award buta deed 
of partition and was compulsorily registrable. L 
Katyan Dass v. Fimu Oma Datr-Hans Rag, 10 Lah. 
L. J. 169 87 
—-——— S$. 21—Morigage-deed—Property not sufi- 

ciently described—V alidity of registration-—‘Kayem:-. 

meaning of. 

The word ‘kayemi’ is always used in connection 
with the description of tenants'rights in land and 
is never used in describing zemindari interest. 

The registration of a document relating to im- 
moveable property, the subject-matter of which has 
not been identified at all for the purposes of regis- 
tration, is invalid. 

Where a mortgage-deed comprised properties 
situated in Calcutta and an unidentifiable property in 
Arrah and the deed was registered at Arrah: 

Held, that the registration was invalid. C NAHAR Lan 
Suan-ParamesswaR DOYAL Sman v. Bars NATH SHAH 
Gouinp P&asap, 47 O. L. J. 124; 330. W.N. 241: A. 
I. R. 1928 Oal. 385 855 

s. 50—Competition between registered and 
unregistered documents, principles relating to— 

Registered sale-deed by mortgagee and unregistered 

mortgage by real owner, preference between. 

ln order that there may be a competition between 
two documertts under s. 50 of the Registration Act 
the title conveyed by the documents must be 
identical, though the documents need not be of the. 
same nature and need not be executed by the same 
person. 

A registered deed of sale passed by a person who 
is only a mortgagee cannot, therefore, prevail over 
an unregistered mortgage executed by the real owner. 

B DHOoNDI KHANDU v, Appa Racnusi, 30 Bom. L. R. 

720; A. I. R. 1928 Bom. 269 §23 


Religious Endowments—Right to collect offerings to 
dgity of temple, whether transferable—Transfer of 
Property Act (IV of 1882),s. 6—Mere possibility— 
Public policy—Res judicata—Transferability of 

* rights to offerings, whether question of law, 
It cannot belaid downas 2a broad proposition of 


t 


` 
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lawthat offerings madeto a deity installed in a 
templeare inno çase transferable A distinctiqn must 
be drawn*between cases’ fn which emoluments are 
attached to a priestly office, and the cases in whigh 
the offerfngs are made to a deity and the persons 
who receive the same have not to tender services of 
a personal nature as a consideration for the receipt 
of the offerings, The emoluments ofthe former kind 
are not, if thea,absence ofa cusgom or usage to the 
contraty, ordinarily trantferable, for the simple 
yeason that they are inseparably connected with a 
priestly office and itiscontrary to public policy to 
allow such offices to be transferred to “a person not 
competent to perform the worship, either by private 
sale or by såle in execution ofa decree. But when 
eths right to receive the offerings made at a temple 
is independent of an obligation to render services 
involving qualifications of a personal nature, such as 
officiating at warship, such a right is transferable, 

The right to receive such offerings is not a mere 
possibility and thè transfer of such right is not 
prohibited bys.6 (a) of the Transfer of Property 
Act. 

The question whether or not the right to collect 
the offerings made to the deity installed ina temple 
is transferable is not apure question of law. The 
answer to the question must in every case depend on 
a variety of circumstances which can only be proved 
by evidence. A BALMUKUND v., Tuna Ram, 50 A. 394; 
A. I. R. 1928 All. 721; 26 A. L. J. 185 242 


Trustce—Power to contract debt—Burden of 
proof of binding character—Renewal of binding 
n debt, effect of—Power-of-attorney, construction of— 

Agent under power-of-attorney from trustee, whether 

competent to berrow. 

If it is once proved that a debt is binding on the 
temple, the circumstances that a document renewing 
the debt was executed to the creditor when, as a 
matter of fact, the temple had funds to pay him off 
is no ground for holding the renewed bond not to 
be binding. In such a case the creditor is entitled 
to enforce the payment ofthe same from temple 
funds and the fact that the temple authorities 
wrongfully delayed or withheld payment is no ground 
forgnot allowing the creditor to enforce his debt 
against the temple properties. 

The power of a shebait to incur debts on behalf of 
the temple must be measured by the existing neces- 
sity for incurring them. It is the immediate not 
the remote cause, the causa causans, of the borrow- 
ing that has to be considered. 

Powers-of-attorney are to be construed strictly, 
that is to say, where an act purporting to be done 
under a power-of-attorney is challenged as being in 
excess of the authority conferred by the power, it 
is necessary to show that on a fair construction of 
‘the whole instrument the authority in question is to 
be found within the four corners of the instrument, 
either in express terms or by necessary implication. 

In the case of a temple, a trustee cannot claim 
the right to borrow as a matter of course. His 
right to borrow would ‘arise only in cases of 
financial necessity, and he would have to use his 
discretion whether even in such circumstances he 
should borrow or not. It cannot*be assumed, in the 
absence of words to that &ffect, that by executing a 
power-of-attorney toa person to manage the témple 
affairs by collecting the debts and amounts due to 
the temple and meeting the necessary expenses, that 
the trustee authorized the manager to bind the 

è 
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temple by borrowing. M Pacxtria PIlLAIU, Superar 
MUDALIAR, A. L R. 1828 Mad. 1059 . 554 


. 

Rellgious offices—Hereditary righ? to appoint office 
holder—Right to choose reigns Aee ae 
Appointment to office of Guru or Swatiyar. 

A hereditary right to appoint to an office is à pos- 
sible legal right, i 

Anyone who pays fees or gives gifts in respect of 
spiritual benefits may, so long asik is a voluntary 
business, choose whom he thinks right to be his' 
minister in spiritual things, and tbe the recipient 
of his fees or gifts. 

Held, that in the religious institution in suit ( 
Matt in Southern, India), the *hereditary right to 
appoint to the office of Guru or Kilamadam Swamiyir 
accrued to the family of the parties, in default of 
any appointment by the last 
MANICKAVAOHAGA DESIKAR v. 
1929 P. O. 53; 33 C. W. 
M. W. N, 161 


Rent—Liability to pay rent, whether ceases by non- 
payment—Revision—Suit based on Cowle—-Miscon- 
struction—Interference. 

In 1734 a notification was issued by the President 
and Governor of Fort Saint George, Madras, -for the 
erection and building of a tower in Chintadripet con- 
taining an invitation to people to come and settle there 
for the purpose of carrying on weaving industry. Some 
exemption was made in the case of persons whose 
Services were required for the temple in Chinta- 
dripet. In 1787 the Government gave a Cowle to the 
plaintiff's ancestor a shrotriemdar. Under that Cowle 
the Qowledar was authorised to collect a fee on each 
house situated in the said pattak. The rent had not 
been collected fora long time. In a suit by the 
shrotriemdar for rent, the Small Cause Court in 
construing the Cowle along with the notification 
held that there was no liability to pay rena In 
revision : 

Held, (1) that the Cowle was clear ints language 
and a liability to pay rent arose thereby and the 
Court committed a material irregularity in reading 
the notification into the Cowle : . 

(2) that the mere, fact that quit rent was not 
collected for over a century wold not exempt the 
residents from the payment of quit rent ; 


ParaMastvan, A. IL Re 
N. 382; 29 L. W. 414; (1999) 
476 


(3) that the decree of the Small Cause Court must 


be set aside. M ADIKESAWALU NAIDU v. LAKSHMANA 
Arvar, A. I. R. 1929 Mad. 284 36 


Res judicata. See ReLIGI0US ENDOWMENTS 242 
-— Execution proceedings—Application for exe- 
cution—-Failure to object dn ground of limitation— 
Order for sale—Subsequent application—Res judir 
cata. 

An order directing sade of properties in execution 
of a decree involves a decision in favour of the 
executability of the decree as it stands, and the 
judgment-debtor who has been served with notice 
of the decree-holder’s apglication for sale of those 
items and who has omitted to raise the objection 
that it was not executable on the grownd that more 
than 12eyears had elapsed since the date of the 
decree is barred by res judicata from raising #*sub- 
sequently in another application. M Srirama Raen- 
VACHARIAR v. Narasama NAIDU * . 92 
*———— Ex parte decree for rent with interest—Right, 

to entereste whether res judicata in subsequent suit, 

—Deeree for interest gs* damages, effect of ~Right* 

. z3 fi 
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`N to interest gemerally—Assignes of Government 
` ‘revenue—Right to interest on arrears—Civil Proce- 
dure Code (Act V of 1908), O. 11 r. 2, scope of. A 
Where a certaif amount is claimed as revenue or 
rent for certain years with interest and is decreed 
ex parte in terrfis of the prayef, all thé requirements 
of the rule of res judicata are not necessarily ful- 
filled in asubsequent contested suif in which the 
plaintiff's right to receive interest is specifically in 
question. Unless the finding in the previous suit 
expressly or by necessary implication deĉides the 
question of a recurfing right to receive thterest as 
distinguighed from a mere award of the interest 
claimed forthe arrearsin respect of the years then 
< in suit, the tprevious decision cannot operate as 
res judicata ŝo asto entitle the plaintiff to receive 
interest on arrears of revenue or rent accruing due 
<ubseguently thoughshe is not, apart from res judicata, 
> entitled, 

Where interest is claimed and decreed in a suit 
as damages, thé decision cannot have a greater effect 
than to establish the plaintiff's right to such damages 
for the default then in question and will not operate 
as res judicata in a suit relating to a subsequent 
default under different circumstances. 

Right to interest depends on contract, express or 
imphed, or on some rule of law allowing it. 

Quere.—Whether interest by way of damages can 
be awarded to an assignee of Government revenue. 

A was an assignee of Government revenue to 
the extent of 8 shares and B, of 4 shares in a patti. 
A and B mortgaged their shares to C. C instituted 
a suit first for the recovery of A’s share of revenue 
aod then instituted a fresh suit for the reeovery of 
B's share: 

Held, that the second suit was not barred by 
O. 1I, r. 2, Civil Procedure Oode. A MAHARAJ SINGH 
v, SRI Rasa SURYAPAL SINGH, 12 R. D. 678; A. I. R. 
1929 All. 29 758 


. 

Restitution application by judgment-debtor from 
auction-puyahaser—Haecution, discharge or satis- 
faction of decree. 

An application by a judgment-debtqr for restitu- 
tion,of property alleged to have been delivered in 
excess of what has been sold is not one relating to 
execution, discharge®or satisfacfion of the decree 
‘within the purview of s. 47, Civil Procedure Code. L 
Kartar SINGH v. ZORAWAR SINGH, 10 Lah. L. J. 474; 
A. I. R. 1929 Lah. 121 778 


Restitutlon of conjuga! rights—Discretion of 
Court—Marriage of minor girl with aged husband 
Marriage not consummated—Discretion, proper 
exercise of. -° 
The granting ofa decree for restitution of con- 

jugal rights is discretionary with the Courts. 

* Wherea girl of seven lad peen married by way 

of exchange to a man over 50 yeurs of age and the 

marriage had not been consummated, and the trial 

Court refused to grant restitution : 

Held, that the exercise of discretion could not be 
said to have been improperl? exercised. L GURMUKH 
Sinan v. HARBANS Kaur, A. I. R. 1928 Lah. 902 777 
Return of plaint, effect of See Orvin PRQOEDURE 

Copep 1908, s. 26 J11 


* Rules of procedure, proper function of. 
Rules aft regulations are made to assist and not 
to hinder. tite administration of justice. C Promopz* 
“Neva Sinua Rox v. Hartsuze Bagput, 55 G. 1084;2 A. 
TNR. 1929 Cal. 78 | Sia 833 
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32, 39—Act passed during pendency of appeal in 

. High Court®-Maintainability of appeal—Power of 
High Court to settle scheme. of management 
‘Suit’, “proceeding, meanings.of. e S 


The enactment of the Sikh Gurdwaras Act and the 
issue of a Notification under the provisions *of the 
said Act declaring a Gurdwara to be a Sikh 
Gurdwara do not bar the jurisdiction of the High 
Court to deal with an appeal against the decree of 
a subordinate Court passed in a suit pndér s. 92, 
Oivil Procedure Code, in*respect of the Gurdwara, 


. 


which appeal was pending when the Act cafe into; 


force or the Notifjcation was issued. The High Court 
must hear and decide the appeal though in view of 
thé imperative provisions of s, 3 it may not be pos- 
sible for it to grant all the reliefs claime&. Uuder 
that section it isnot open to the Court to go into 
the question whether or not the Gurdwara is a Sikh 
Gurdwara nor can it settle a scheme of manage- 
ment in respect of such a Gurdwara. Jhe procedure 


laid down in s. 32 is applicable to “suit” or “pro- e , 


ceedings” ejusdem generis pending ita Court of first 
instance and does not govern a pending appeal, 
even ifall or some ofthe matters mentioned in that 
section arise for decision in the appeal. 

“Suit” “proceeding” and words of similar connota- 
tion have different meanings in different Statutes 
and it is not possible to lay down a general 
rule of interpretation which would be applicable to 
all cases. In each particular case the question has 
to be examined in reference to the context and that 
meaning is to be preferred which will best fit in with 
it. 

The words “suit or proceedings” in ss. 29 and 32 
of the Sikh Gurdwaras Act, must be construed in the 
narrow sense as signifying an action in the trial Court 
or proceedings ejusdem generis and cannot be held 
to include appeals. L Kirpa SINGH v. AJIPAL SINGH, 
A.I. R. 1928 Lah. 627; 10 Lah. 165 529 


— 6, G—Past office holder, death of—-Presump- 
tive successor not allowed to succeed—Compensation 
—“Presumptive successor,” meaning of—Custom of 
succession set up by applicant—Tribunal's duty to 
enquire into custom. | 
There is nothing in the Sikh Gurdwaras Act to 

support the view that in determining whether %a 

claimant to compensation under s. 6 of the Act is 

the presumpffve successor to a hereditary office 
holder, the Tribunal is not expected to make an 
enquiry into aspecial custom under which he claims 

to succeed? On the other hand, if such a 

custom is set up by one party and denied by the other, 

it is the duty of the Tribunal to enquire into its 
existence and validity and record dts findings thereon, 

The term “présumptive successor” in the Sikh 
Gurdwaras Act has been given a peculiar meaning 
and the mere fact that succession had actually 
opened out before the application was made hy the 
applicant does not deprive him of his right to apply 
for compensation under s.6 ofthe Act. 

To entitle a claimant to compensation under s. 6 
ef the Act an applicant is not only required to 
prove that he is a “presumptive successor” of x 
‘hereditary past office holder’ but he must also 
prove that the office holder of whom he is the 
presumptive successor had been unlawfully removed 
and th&t he has suffered and will suffer pecuniary loss 
in consequence of the Gurdwara having been 
deglared to be a Sikh Gurdwara. Therefore, where 
the past office holder is not unlawfully removed 

6 
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from, the office but dies and his ptesumptive 
successor is not allowed to succeed him: by the 
Shiromani Gurdwéra Prabaadhak Oommittee, thè suc- 
cessor is not entitled to any compensation under s. 6 
of the Ae® L GURDIAL SINGH v. O. B., L. O. Sm 
DARBAR Saurs, AMRITSAR, A, I. R..1928 Lah. 337; 9 
Lah. 689 : 769 


Small Gause Courts (Attachment of Immove- 
able Property) Act (1 01 1826), whether retros- 
pective,-Interim order of “attachment issued prior 
sto Act—Order absolute after Act came into force, 
legality of. 
The Small Cause Courts (Attachment of Immove- 

able Propergy) Act, I of 1926, being only an exe 

planatory Act passed with reference to the conflict- 
fog views which had been taken as to the power of 

a Small Cause Court to attach immoveable proper- 

ties before judgment, is retrospective. 

Where an intesim order for attachment of immove- 
able property was passed before the Act came into 
eforce, and was made absolute after the Act was 
passed : ` 

Held, that the order absolute was beyond the powers 
of the Court to pass. ; 

The right to apply for attachment is not a vested 
right but only a processual right. M MUTHUKRISHNA 
PILLAI v. AYYASWANI Tver, 28 L. W. 344; 55 M. L.J. 
332; A. I. R. 1928 Mad. 1173 416 


Specific performance. See PROVINOLL SMALL 
Qauss Courts Act, 1887, Sos. II, ART. 15 747 
——~—— Long delay coupled with change of conditions, 

effect of. > , 

Inordinate and unexplained delay coupled with 
change of conditions is a sufficient ground for refus- 
ing specific performance of a contract. L LEKH 
SINGH v. Dwarka Nara, A. I. R. 1929 Lah. 249 140 


Specific Relief Act (I of 1877), s. 42. See 
737 


Hinvv Law 
S. 42, scope of. See Pracrioz 


247 
sS. 45. See Income Tax Aor, 1922, s. 66 ar 
6 








3 
A Act (H 0f 1899), 85.14, 35, See Neaori- 

ABLE INSTRUMENTS AoT, 1881, s. 87 124 
Stage decisis. a 

The principle of stare decisis ought to apply to a 
doubtful question of law, the decisions on which may. 
have affected the marital relation of maby persons 
and the legitimacy of their offspring. C SARDAR ALI 
KARIKAR v. ABEDA BIBI, 32. O. W. N. 640; A. I. R. 
1928 Oal. 549 153 
Succession Act (XXXIX of 1925), 5. 230. See 

ADMINISTRATION 402 


Suit relating to partnership between ansindividual and 
another partnership—Names of partners of latter, 
. whether to be disclosed. 

A suitfor dissolution ofa partnership between an 
jndividual-on the one hand and a different partier- 
ship on the other, may be instituted against such 
partnership without disclosing in the plaint the 
names of the individual partners thereof. S Onorri 
Ram v. Kuen Oeann, A. I. R. 1929 Sind 7 370 


Suits Valuation Act (VII of 1887), ss. 8, 9—Suit , 


for avoiding mortgage decree-eNature of suit— 

Jurisdictional value. . 

A suit for avoiding a mortgage-decree to which 
plaintiff was not a party is not a suit for declara- 
tion with a consequential relief but a suit for a 
mere declaration and the jurisdictional value of 

è 
4 
e- . 


+ 


S : 
such a suit is the-value of the property mort- 
gaged, L Sugu DAL v. Durga Das, A. I. R. 1929 Lah. 


446 - . . 908 
Temples in Malabar. See OIVIL PROCEDURE CODE, 
1808, s. 92 j . 635, 


o 6 
Trade mark—Abandonstent of trade mark—Question 
of fact—Burden, of proof. 4 
Abandonment Jf a trade mark is a question of fact 
and in a suit for damages for infringement’ of trade 
mark the barden of proving that tke plaintiff has ~. 


abandoned the markis upon the defendant L Noor ` 
ILABI-MAGBUL ILAHI v. R. J. Woop & To, 9 Lah. 487; 
29 P. L. R. 615; A. I. R. 1928 Lah..924 228, 


X 
Transfer of Property Act (IV of 1882), s. 6. 
Oe ease 


* See Renigious ENBOWMENTS 


s. 6—Transfer of right to mesné profits, 
validity of—Rightto mesne profits, whether ‘mere 
right to sue’. . . an 
A right to claim mesne profits is not a‘mere right” 

to sue’ within the meaning of s.6 of the Transfer ` 
of Property Act and can be validly transferred. A 
Ganca DIN v. Pryarn, A. I. R. 1929 All. 63; 13 R. D. 
66 A 767 
——-—~ §. 41, applicability of. See Oupa ESTATES 

Act, 1869, ss. 13, 15 113 
————— S. 41, applicability of. . 

In the absence of proof that a transferee acted in 
good faith and that he took reasonable care to 
ascertain that his transferor had power to make the - 
transfer, he cannot invoke the aid ofs.41 of the 
Transfer of Property Act. N MAHADEO v. GQANESHRAM, 
A. I. R. 1928 Nag. 308 ; - 373 


———— s. 53— Provincial Insolvency Act (V of 1920), 
ss, 53, 54—Alienation attacked both under s. 58 of 
the Transfer of Property Act and s. 54, Provincial 
Insolvency Act—Civil Court, jurisdiction of, to con- 
sider both objections—A greement by insolvent to sell, - 
whether can be specifically enforced against Oficial 

E Receiver. 7 * 

A suit to set aside an alienation or tq set asidea ' 
contract as being a fraudulent preference isenob main- 
tainablein the Ordinary Civil Courts but can only 
be entertained bf the Insolvency Oourt. 

Specific performance being a relief which ®is 
discretionary and a Pelief which is granted only 
where parties come to Court with clean hands, 
circumstances which would render a transaction - 
unfair and avoidable as a fraudulent preference 
would materially influence even a Oivil Court in 
decreeing specific performance. : : 

Where the consideration for a sale is the dis. 
charge of the debts due to the vendee himself, s, 53, 
Transfer of Property Act, has go application. 

As regards the question of fraudulent. preference, 
the real point for consideration is what was the 
dominant motive of tha tr@snsfer. Where a debtor e 
acts under pressure, of his creditor and gives 
security, the case is takene out of the categéry of 
cases of fraudulent preference. ° : 

Specific performance of ,an agreement to sell can 


ebe enforced against a trustee in bankruptcy .of the 


vendor. š 
Per Reilly, J.—Section 53, Transfer of Property 
Act,’ in so far asit deals with defeating or delaying 
creditors,. is aimed, not at a debtor who chooses 
to brefer one creditor to another, to transfershis pro~ 
tty in satisfaction of one debt rather than another, 
ut 2ta dektor who transfers hig property with the: 
object of screening it permanently or temperarily 


Yeol."118) 
Ld 
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from all hip creditors, who uses the transfer as a 
cloak to preserve the benefit of the property for ẹ 
himsêlf or fer some person in whem he is interested 
instead of letting it go towards the payment of any 
of his debts. M NAGARATHANA Mypaiar v. GHIDAMBA- 
BAM OHETTIAR, A. I. R. 1928 Mad. 860; (1928) M. pe oi 


© 617 


Lud 
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s. 55 (1) (a)—Sale of land—-Defect in title 
—Defect d&coverable by reasonable*diligence—Suit 
for rescission by purchaser, maintainability of— 
Duty to disclose defects—Praud—Misrepresentation, 
—Mistakesof § act--Contract dct (IX of 1872), ss. 17, 
` 19, 78—Damages for defect of title—Principleg— 
« Power of Court to take notice of subsequent acquisi- 

tion of title by vendor. ° 


A plea of mutual mistake of fact cannot be raised 
where the, facts were within the knowledge of both 
the parties, E 

Where a purchaser could with ordinary care have 
discovered that there was a defect in the title, he 
cannot plead that there was a failure on the part of 
the defmdant to comply with the obligation laid 
down in s. 55 (1) (a) of the Transfer of Property Act. 

‘Tt is the duty of a prudent purchaser to ascertain 
what the entries in the Record of Rights are with 


regard to the property which he intends to purchase 


eee” 


ae | 60. See Morrie A . 


and omission to do so may amount to wilful abstention 
from enquiry or search. 

Although there is some authority in English Law 
for holding that the purchaser is not under an 
obligation to enquire into the vendor's title and 
that it is the duty of the vendor to disclose all 
defects, a contract for sale of land ,the title of which 
is subsequently found to be defective cannot be set 
aside in India for fraud and misrepresentation on 
the part of the seller where the purchaser could have 
discovered the defect with ordinary diligence. 


Whew % vendor whose title was defective has, 
after the sale, acquired a good title and cured 
the defect, the Court will be justified in allowing 
ethis subsequent acquisition to be taken into account 
in deciding what relief shquld be granted to the 
purchaser ina suit for rescission of the contract, in 
which the purchaser is found not entitled to com- 


` plete rescission. 


‘In awarding damages a change of circumstances 
during the pendency ofthe suit can be taken into 
consideration. 

in awarding damages toa purchaser, the fair rule 
ina case where thers is a defect in title, but the 
land is still in thé possession of the plaintiff, will 
be to give the plaintiff such compensation as will 
compensate him for the‘defective quality of his title. 

Where the plaintiff has 4lways been in possession, 
anf his title: has since beer? perfected, without any 
expense on his pert, then nominal damages will be 
gutficient. But where the purchase is of building 
lots and the available wWility of the land for building 
“purposes is considerably affected by the possibility 
of further” litigation, a substantial sum should be” 
‘awarded as damages. B HARI Lan DALSUKÊRAMOSAHINA 
b. MULOHAND ASHARAM, 30 Bom. L. R. 1149; A. I, R. 
1928 Bom, 427; 52 B. 883 © 27 


s. 55 (1) (f). See MORTGAGE . 313 
s. 55 ©) (p). See VENDOReAND PUROHASER e 
+ 
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Transfer of Property Acts-contd. .? 
remove trees planted “oy him—‘Accesston’, meaning 
of. . 


e e 

Where in a suit for redemption ofa mortgage, 
the mortgagee® claimed compensation for a guava 
grove consisting of 75 trees ranging somewhere 
between 7 and ll years of age and the lower Court 
held that the defðmdants were notenfitled to com- 
pensation and, moreover, were not entitled “to remove 
the trees as it was not practicable to remové all 
the roots and restore the land in the same condi- 
tion: 

Held, that the question whether the particular 
trees with their roots could or could dot be removed 
was a question of fact, and there was no reason» to 
hold that the decision of the lower Appellate Court 
was wrong. . 

Obiter.—It is at least doubtful evhether the plant- 
ing of trees can come under any circumstantes 
within the phrase “any accessifn” in 8.63 of the 
Transfer of Property Act, except it may be in those 
cases in which the planting of trees is, as it sometimes 
is, a steptaken to preserve the property, e.g., to 
prevent erosion by water. A Asopuya v. INDRA, A. 1. 
R. 1929 AH, 330 405 

sS. 73—Rent sale of property subject to 
mortgage—Mortgagee’s rights—Incumbrance, whether 
extinguished, 

Section 73 ofthe Transfer of Property Act does not 
lay down that a mortgagee in a case where the 
mortgaged property is sold for arrears of rent, must 
be confined to the surplus sale-proceeds and cannot 
follow the mortgaged property. The section is 
intended to refer to cases where the law has other- 
wise provided that the effect of a sale for arrears 
of revenue or rent should nullify a mortgage. GC 
RASIK OHANDRA CHAKRAVARTI V. JAGABANDHU OHAKRA- 
VARTI, A, I. R. 1929 Cal, 392 904 

8. 84—Usufructuary morigage—Deposit by 
mortgagor—Mortgagor's right to possession from date 
of deposit. 

A mortgagor who deposits the correct amount due e 
to his mortgagee is entitled to resume possession of 
the property from the latter as proprietor, ag soon 
as such deposit is made. ; 

A mortgagor who makes a valid deposit and takes 
peacefulfpossession of the property is not, therefore, 
liable to pay rent or mesne profits to the mortgagee 
till thedate ofthe passing ofa decree for redemp- 
tion. 

The provisions of s, 84 of the Transfer of Property 
Act are applicable by analogy, to usufructuary mort- 
gages. A Ram BALI SINGH v. ALI AHMAD, L. R. 9 Ae 
z9 Rev.; A. 1. R. 1928 All. 156; 12 R. D. 179 23 
~ 5, 101—Purchaser discharging prior encum- 

branee—Prier encumbrance, whether kept alive 
“against puisne morigagee—Intention—Presumption 

—Hquity—Purchase by mortgagee—Right to subroga- 

tion. 

It is a question of fact in each case whether a 
person who acquires an interest in immoveable pro- 
perty and discharges a prior encumbrance intends 
to keep alive that encumbrance as a shield against a 
puisne encumbrance. 

dt is not an absolute rule of presumption that 
whenever it would be forthe benefit of a person to 
acquire absolute title to property he keeps alive the 
charge or encumbrance on the property in his 
favour. , All that can be said is that in the absence 
of specif circumstances tg show the contrary, the 
presumption is tifat when a subsequent encumbrancer 
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pays offa prier incumbrance with the consideration 
money of his own incumbrance, he does so with the 
intention of keeping the prior incumb®ance alive for 
his own benefit. 

A mortgageg who purchases-the mortgaged pro- 
perty cannot ask fer subrogation, #@ far as his own 
mortgage is concerned, 

The presumption that is embodied in s. 101,. 
Transfer of' Property Act, is an equitable, presump- 
tion and the Court is not bound to raise that pre- 
sumption where the circumstances under which the 
transaction took placeare, ifnot fraudulent, of a very 
suspicious character, M RAMASWAMY MUDALIAR v. 
GoPALASUBBA NAYAKAN, (1928) M. W..N. 674; A. L R. 
1928 Mad. 1109 666 
mii §, 101—Sele—~ Payment of prior ineumbr- 
*ance—Absence of intention to keep alive—Encwm- 
~brance, whether extinguished. 

Where immoveable, property subject to a mort- 
gage is sold and the sale-proceeds are applied to 
paying off the mortgage, the mortgage will. enure 
for the benefit of the purchaser even in the absence 
of evidence of any express intention on. his part. to 
keep it alive, if at the time of the purchase the 
circumstances were such that it isfor the benefit of 
the purchaser that the mortgage should not be ex- 
tinguished. R NATCHIAPPA CHETTYAR v. Ko THA Zan, 
6’ R. 488; A. I. R: 1928 Rang. 287 809 
S. 111 (g)—Landlord and. tenant—Denial of 
` landlord's title, forfeiture of tenancy—Denial during 
` pendency of suit, effect of. 

Tó cause a forfeiture of tenancy under s. 111 (9), 
Transfer - of Property Act, the denial of landlord's 
title by the ténant must be prior to the institution 
of the suif. A denial of the Jandlord’s title in 
the pleadings of the suit cannot bé taken advantage. 
of to'eject the tenant. L MOHABBAT v, Mamura 84 


s. 130—Chose im action—Dissolution of part- 
nership—Mortgage in favour of firm, allotment of, 
to one’ ‘partner—Right of allottee to sue on mortgage 

“without assignment in writing—S. 180, whether 
appl table—Partnership—Dissolution—Mortgage-debt. 
due by one partner -Suit on debt-alone apart from. 
general accounts, maintainability of. a 

: When a firm dissolves and distributes ifs assets 

one of which is a mortgage in its favour and that 
is allotted by general consent to one ofthe partners, 
it is not necessary before he can sue upon it that 
he should have a deed of assignment from all the 

artners. . 
Section 130, Transfer of Property Aet, does not 

apply to mortgages which are not actionable claims. 

: On: the question as to when an action can be 

maintained between partners without taking a 

general account of the partnership dealings antl 
transactions, each case must depend upon its own 
circumstances and upon whether justice can really be 





è done without taking such an account. 


There is nothing ‘in law to prevent a partner 
borrowing from his firm and being in the position of 
a debtor to his firm. 2 

Where the accounts of a. partnership are settled 
between the partners and they agree that, for pis 
shdre of the profits, one of them should take and 
hold a mortgage given -by another partner to the 

‘firm, the partner tó whom the mortgage: is allotted e 
‘eam enforce the mortgage against the mortgggor. M 
“MULUMEDI “JAGANNADHIAR, , V. PepurU Nafasrmnam 


Serr, (1928) M. W. N. 690; A. L $. 1928 Mad. 1133 .that the onus is thr 
669. will to prove fraud 2 
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Trust. See MORTGAGE =, 313 
Trusts Act (Il of 1882), ss. 90, 94, 95, 96. See. 
e MORTGAGE p5 Ng 313 
U, P. Land:Revenye Act a of 1901), s. 233 
(k)—Partition: proceedings—Subsequent suifin Civil: 


Court relating to title between parties arrayed on. 


same side, competercy of. 
Where the parties toa civil suit were arrayed on , 
the same side in a partition proceeding ih a Revenue 


Court, that fact,galone would not prevent them from ~ 


litigating a question of title among: tlfemselves in 
the civil suit. A Ninan v. NIADAR SINGH, 12 R: D. 
291 440 


Vehdor and: purchastr—Delay. in putting purcha- 
ser in possession—-Purchaser's right to interest on 
purchase-money—Principles—-Purchager, whether 
entitled to possession before execution of conveyance 9 
Bee of Property Act (IV of 1882), s 659 (6) 


The plaintiff purchased a property which was sald 
by .the defendant Municipality by auction on 
February 21, 1918. The sale was subject to the sanc- 
tion of the Commissioner, The purchase-money was 
paid soon after the sale. The Commissioner's sanc- 
tion was obtained on July 10, 1919, and there 
was some correspondence between the parties relat- 
ing to the terms of the conveyance. The 
was delivered tothe plaintiff on March 9, 1 
the conveyance was executed on July 18, 1920. The 
plaintiff claimed interest on the purchase-money till 
date of delivery of possession : 

Held, that the plaintiff was not, under the cir- 
cumstances, entitled to claim interest. 

Per Fawcett, J —Ordinarily, in the absence of a con- 
tract to that effect, a purchaser cannot claim interest on 
the purchase-money till the conveyance is actually 
executed. He would be entitled to recover interest as 
damages only ifthe seller has unreasonably delayed 
the completion of the contract. 

Olause (b) of sub-s. (6); of s. 55 of the Transfer of 
Property Act, is intended to meet, mostly cases 
where there has been an actual failure of the con-, 
tract for sale, the contract having fallen through on, 
account of some default, on the part of one or other 
of the two parties; and then this °clause provides 
that in proper cases the buyer can recover interest 
on his purchase-money. B OCHHAYLAL DAMODAR 
Parrky v. Kapapyans MUNICIPALITY, 20 Bom. L. R, 
920; A. I. R. 1928 Bom. 328 161 
—— Notice of previous agreement affecting pro- 

perty—Burden of proof. 

In a suit against a subsequent purchaser for 
specific performance of an agr@ement to sell, the 
burden of proving want of notice of, the previous 
agreement is on the purchager. But the onus of 
such a negative issue is drdinarily discharged by a 
denial and by negative “evidence. L LEKH SING v. 
Dwarxa Nata, A. I. R. 1929 Lah, 249 


Will, preparation of, by pagty taking benefit’ under 

* it—Circumstances arousing suspicion of Court—Onus 
probandi—Probate of part of Will. .. 

» If aeparty writesor prepares a Will under which 


property’ | 
920, and ~ 


| 


140. 


1 
f 


he takes a benefit, and in all other cases in whieh / 


circumstances in connection with the preparation of 
the Will exist which excite the suspicion ef the 
Court, it is for those who propound the .Will to` 


<. 


remove such suspicion and to prøve affirmatively |N 
that the testator knewgod_gpproved ofthe contents * l 


anly where this. is done 
soge who oppose the 


nce, or whatever 


of the document, and 
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: e k , z 
iae the Wi po” Wa case made for prove Produced or givenJ/n, evidence. See ORIMINAL 
Thé “bengfit” cont ; Procedure Cope, 1898, s. 195 (e) 712 ; 
| ih, by the above rule is ® Rent. See EVIDENOE .. 703, 


not necessarily a pecund 
lal 4 SW NGA? as, for instance, Revenue. Sge Evipeyce 703. 
A Kan BE earl appointing a party Road. See LIMITATION Act, 1908, SoN. T, ART. uta 

: salary, conf 3 Ggtate for life at a 

‘pn awtive paš in pe pe N, per if he has taken Through. -See S Seb Tax Acr, 1922,5.4 593 

j onus rests on him to y n of such Will, the Unabie to pay gebts. See PaovinctaL Insor-~ 

| knew and approved of the li that” the testator vency Acrt, 1920, s, 24 290 


1 Where, ina Will other wisovision. ans See CRIMINAL Procepure Oops, 1898, re 
H ision i \dly executed, certain (c e 

| approval er ae parn Th the knowledge and, Voluntary. See ProviNOIAL INSOLVENOY Aor, 1920, 
| Probate granted of the remaiY,be rejected and ss. 53, 54 t 5 Pigg 
l Sarat KUMARI Bisi v, Sar of the Will. PO Work of a permanent character. Ses Hasz- 
| pl. T. 1; A. Į], Re 1999 P.O. 45:2 Bauapor, 10 P. MENTS Aor, 1882, s. 60 767 
33 O. W. N. 374: 81 Bom 1.9) M. W. N. 149; Workmen's Compensation Act (VIH of 1923), 
8 Pat: 382 ae en ae "0; 29 L. W. 370; s. 12— Principal, meaning of —Contractor sub- 
‘ ' WORDS AND PHRASES: ` 471 letting his contract—Death of swb-contractor's work- 
ccession. See Tr ay man—Principal’s liability tg pay compensation—e 
s. 63 : pee Ol sapi Aor, 1882, Right to indemnity against ecnerantor -Goniraolai 

: 405 right to indemnity against sub-contractor. — 
ge tT NA Orman Pa ore Cope, 1898, Where A, who had undertaken work which was 
l | ‘ 282 ordinarily part of his trade or business contracted 


is a SRO HgTE Wae ING Tax Act, 1922, with B for the execution of a part of the work, and 


8. À 
g 593,602 B similarly contracted with C for the work he had 
wangon business, Ses z Tax Act, contracted for, and one of C's workmen was killed 


Noe 
by an accident: 
Pema into: oer Penan E 1860, 0, ai “old, (1) that the principal, for purposes of s. 12 
Common object 676 (1) of the Workmen’s Compensation Act, was A and 
Gt See Pewar Ce 1860, s. 34 that A was, consequently, liable to pay compensation 
under the Act; ; 
or o See Oenunun PrOOEDUNGpg tos, (2) that A was ented Nk be E by B 
ect ¢ igi to whom he had entrusted the work; 
Defect of like nature, See Lumuh gg 1908, (3) that B could not obtain indemnification from © 
; aa > under the Aci, his proper remedy being to see 
a noe oe See Ontmixat, PROCEDURE p 1595, redress in the Oivil Court. G MAcHUNI BIBI v. JAR- 
“Do. S P \ 2 pine Mexzims & Co, A. I. R. 1928 Cal. 399; 32 ©. 
Family, See ooo s.182  \ 587 W. N.452 18 
Gefleral reputation A we \ 494 Writ of certiorari to stop election. See ELECTIONS 
Oops, 1898,8. 110 ` eae Piygporg 874 


i \ 909 Wrongful attachment—Liability for damages— 

. Give information. See Pens, Cops, 180,18 lahanan of Sorta of cattle —Liability of 
: 587 erson causing attachment, 

Kaveri oes eo Conr, 1860, s, 49, 0 Dne who wrongfully attaches the property of a 

Khushbhas. See IN oe Apr, 1908, s. 21 355 stranger isa trespasser and is liable both Nor the 


. 254 roperty attached or its value as well as for all 
aires a” Mapras Locarn Boarps Aor, 920, damai that reasonably flow out of the wrongful” 
Manusham. ` See MALABAR Law ‘84 attachment. | 

y 29 Where cattle belonging to a stranger was wrong- 

M ka 4 05. Orry or BOMBAT MUNICIPAL Aor, 188, fully attached by a decree-holder and one of them died 

Naslan bad Naslan, g 546 while in the decree-holder’s custody without any 

ween oN . See re RETO fr negligence or improper egnduct on the part of the 
Omit. S 9) latter: 

Prao tees eRe Das 1800, 8. 182 584 Held, that the decree-holder was bound to pay the 

P Gowncits Aor, 1926, ss. 8, 14 value of the cattle which died. R Yan Lin v. Myar 

. x ° 876 San, 6 A. 506; A. I. R. 1928 Rang. 297 803 
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